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Óïðàâëåíèå ïðåäñòàâëÿåò ñîáîé ñî-
öèàëüíûé ôåíîìåí, ïîòðåáíîñòü â êî-
òîðîì âîçíèêàåò òîãäà, êîãäà ïî-
ÿâëÿåòñÿ ñîâìåñòíàÿ äåÿòåëüíîñòü
ëþäåé, êîòîðîé íåîáõîäèìî ïðèäàòü
îðãàíèçîâàííûé, öåëåíàïðàâëåííûé
õàðàêòåð. Îá óïðàâëåíèè ìîæíî ãîâî-
ðèòü íà óðîâíå îòäåëüíûõ êîëëåêòè-
âîâ, õîçÿéñòâóþùèõ ñóáúåêòîâ, îáùå-
ñòâà è ãîñóäàðñòâà â öåëîì.

Ñåãîäíÿ àâòîð õî÷åò ïðèâëå÷ü âíè-
ìàíèå ê ïðîáëåìå ãîñóäàðñòâåííîãî
óïðàâëåíèÿ â ñôåðå èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè — íàñêîëüêî îíî ýô-
ôåêòèâíî, à, ñëåäîâàòåëüíî, âûïîë-
íÿåò ëè ñâîþ ñîöèàëüíóþ ðîëü. Ïî÷å-
ìó ãîñóäàðñòâåííîå óïðàâëåíèå? Ïîòî-
ìó ÷òî èìåííî îíî ÿâëÿåòñÿ òî÷êîé
ïåðåñå÷åíèÿ âñåõ ïîëèòè÷åñêèõ èíòå-
ðåñîâ, ôèíàíñîâûõ, ìàòåðèàëüíûõ,
èíôîðìàöèîííûõ ïîòîêîâ. Ïîòîìó
÷òî ôîðìîé è ñðåäñòâîì åãî îñóùåñòâ-
ëåíèÿ ÿâëÿåòñÿ ïðàâî è çàêîíîäàòåëü-
ñòâî, â êîòîðîì êàê â çåðêàëå îòðà-
æàþòñÿ åãî öåëè, çàäà÷è, ôóíêöèè,
ñòðóêòóðû, â ðåçóëüòàòå âçàèìîäåé-
ñòâèÿ êîòîðûõ ãîñóäàðñòâåííîå óïðàâ-
ëåíèå íàïîëíÿåòñÿ îïðåäåëåííûì ñî-
äåðæàíèåì. 

Â òåîðèè óïðàâëåíèÿ ïðèíÿòî ïîä
ïîñëåäíèì ïîíèìàòü öåëåíàïðàâëåí-

íóþ, âëàñòíóþ, îðãàíèçóþùóþ äåÿ-
òåëüíîñòü ñóáúåêòîâ óïðàâëåíèÿ, â êà-
÷åñòâå êîòîðûõ âûñòóïàþò ñïåöèàëüíî
ñîçäàííûå îðãàíû ãîñóäàðñòâåííîé
âëàñòè, èõ äîëæíîñòíûå ëèöà.

Ñèñòåìà óïðàâëåíèÿ â ëþáîé ñôåðå
ìîæåò áûòü ðàññìîòðåíà â ñòàòèêå è äè-
íàìèêå, ñîîòâåòñòâåííî, áóäåò õàðàêòå-
ðèçîâàòüñÿ îïðåäåëåííîé ñòðóêòóðîé.
Ñòàòè÷åñêîå ñîñòîÿíèå ñèñòåìû èìååò
äâå ïîäñèñòåìû: ïîäñèñòåìó ñóáúåêòà
è ïîäñèñòåìó îáúåêòà óïðàâëåíèÿ. Ñè-
ñòåìà óïðàâëåíèÿ â äèíàìèêå õàðàê-
òåðèçóåòñÿ âçàèìîäåéñòâèåì ñóáúåêòà
è îáúåêòà óïðàâëåíèÿ, à ãëàâíîå —
íàëè÷èåì îáðàòíûõ ñâÿçåé ìåæäó
íèìè (öèðêóëÿöèåé èíôîðìàöèè îò
ñóáúåêòà ê îáúåêòó è íàîáîðîò). 

Óïðàâëåíèå â ñôåðå èíòåëëåêòóàëü-
íîé ñîáñòâåííîñòè òàêæå ïðåäñòàâëÿåò
ñîáîé ñèñòåìó. Óïðàâëÿþùàÿ ñèñòåìà
ïðåäñòàâëåíà îðãàíàìè ãîñóäàðñòâåí-
íîãî óïðàâëåíèÿ, à óïðàâëÿåìàÿ õà-
ðàêòåðèçóåòñÿ òâîð÷åñêîé èíòåëëåêòó-
àëüíîé äåÿòåëüíîñòüþ ëþäåé, â òîì
÷èñëå èìåþùåé ñâîè îðãàíèçàöèîííî-
ïðàâîâûå ôîðìû âûðàæåíèÿ, íàïðàâ-
ëåííîé íà ñîçäàíèå òâîð÷åñêîãî ðå-
çóëüòàòà è åãî èñïîëüçîâàíèå. Îñîáåí-
íîñòü îáúåêòà óïðàâëåíèÿ òðåáóåò
èñïîëüçîâàíèÿ ñïåöèôè÷åñêèõ ìåòî-
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äîâ óïðàâëåí÷åñêîãî âîçäåéñòâèÿ è
îáóñëàâëèâàåò ñòðóêòóðó óïðàâëÿåìîé
ñèñòåìû. Ïðè ýòîì â íîðìàõ ïðàâà íà-
õîäÿò ñâîå çàêðåïëåíèå ïðàâîâîé ñòà-
òóñ è ñóáúåêòîâ óïðàâëåíèÿ â ñôåðå
èíòåëëåêòóàëüíîé äåÿòåëüíîñòè, è
îáúåêòà óïðàâëåíèÿ, ôîðìû, ñðåäñòâà
è ìåòîäû èõ âçàèìîäåéñòâèÿ. Â ñâîþ
î÷åðåäü, àíàëèç ýòèõ íîðì ïîçâîëÿåò
âûÿâèòü «óçêèå» ìåñòà êàê â ñòðóêòó-
ðå, òàê è â ôóíêöèîíèðîâàíèè êàæäîé
èç ïîäñèñòåì, îïðåäåëèòü ïóòè ñîâåð-
øåíñòâîâàíèÿ è ïîâûøåíèÿ êà÷åñòâà
è ýôôåêòèâíîñòè ãîñóäàðñòâåííîãî
óïðàâëåíèÿ â ñôåðå èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè â öåëîì.

Àíàëèç çàêîíîäàòåëüñòâà Óêðàèíû
ïîçâîëÿåò âûÿâèòü îðãàíèçàöèîííóþ
ñòðóêòóðó ñóáúåêòà óïðàâëåíèÿ â
ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííî-
ñòè, âûÿñíèòü åãî ôóíêöèîíàëüíîå íà-
çíà÷åíèå è îáúåì ïîëíîìî÷èé, îáåñ-
ïå÷èâàþùèõ ðåàëèçàöèþ âîçëîæåí-
íûõ íà íåãî ôóíêöèé è çàäà÷.

Ñïåöèàëüíûì ñóáúåêòîì óïðàâëå-
íèÿ, ïðèçâàííûì îáåñïå÷èâàòü ðåàëè-
çàöèþ ãîñóäàðñòâåííîé ïîëèòèêè â
ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííî-
ñòè, ÿâëÿåòñÿ Ãîñóäàðñòâåííàÿ ñëóæáà
èíòåëëåêòóàëüíîé ñîáñòâåííîñòè
Óêðàèíû (äàëåå — Ãîññëóæáà ÈÑ).
Â ñîîòâåòñòâèè ñ ðåãëàìåíòàöèîííûì
àêòîì, îïðåäåëÿþùèì åå ïîëíîìî÷èÿ,
ê ôóíêöèÿì ýòîãî ãîñóäàðñòâåííîãî
îðãàíà îòíåñåíû: 

•ôóíêöèÿ îðãàíèçàöèè (ïðîâåäå-
íèå ýêñïåðòèç, èíôîðìàöèîííîé
è èçäàòåëüñêîé äåÿòåëüíîñòè, ïîä-
ãîòîâêè è ïåðåïîäãîòîâêè ñïåöèà-
ëèñòîâ ïî âîïðîñàì èíòåëëåêòó-
àëüíîé ñîáñòâåííîñòè, ðàçðàáîòêè
íîðìàòèâîâ îòíîñèòåëüíî âîçíà-
ãðàæäåíèÿ àâòîðàì, ðàññìîòðåíèÿ
îáðàùåíèé ãðàæäàí);

•îõðàíèòåëüíàÿ ôóíêöèÿ (âûäà÷à
îõðàííûõ äîêóìåíòîâ);

•ðåãèñòðàöèîííàÿ ôóíêöèÿ (ðå-
ãèñòðàöèÿ îáúåêòîâ èíòåëëåêòó-
àëüíîé ñîáñòâåííîñòè, äîãîâîðîâ,
âåäåíèå ãîñóäàðñòâåííûõ ðå-
åñòðîâ);

•ôóíêöèÿ ó÷åòà (ó÷åò îðãàíèçàöèé
êîëëåêòèâíîãî óïðàâëåíèÿ);

•ôóíêöèÿ íàäçîðà è êîíòðîëÿ (ëè-
öåíçèðîâàíèå ïðîèçâîäñòâà äèñ-
êîâ, íàäçîð çà äåÿòåëüíîñòüþ
óïîëíîìî÷åííûõ îðãàíèçàöèé
êîëëåêòèâíîãî óïðàâëåíèÿ);

•ôóíêöèÿ ðåãóëèðîâàíèÿ (ãîòîâèò
ïðåäëîæåíèÿ ê ïðîåêòàì çàêîíî-
äàòåëüíûõ àêòîâ, èçäàåò ïðèêàçû
îðãàíèçàöèîííî-ðàñïîðÿäèòåëüíî-
ãî õàðàêòåðà);

•ôóíêöèÿ êîîðäèíàöèè (âçàèìî-
äåéñòâóåò ñ ãîñóäàðñòâåííûìè îð-
ãàíàìè, îáùåñòâåííûìè îðãàíèçà-
öèÿìè);

•ôóíêöèÿ óïðàâëåíèÿ (óïðàâëÿåò
îáúåêòàìè ãîñóäàðñòâåííîé ñîáñò-
âåííîñòè, ñîçäàåò, ëèêâèäèðóåò,
ðåîðãàíèçóåò ïîäâåäîìñòâåííûå
ïðåäïðèÿòèÿ).

Èçëîæåííîå ñâèäåòåëüñòâóåò, ÷òî
Ãîññëóæáà ÈÑ îñóùåñòâëÿåò óïðàâëå-
íèå â ñôåðå èíòåëëåêòóàëüíîé ñîáñò-
âåííîñòè íà îïðåäåëåííûõ ýòàïàõ æèç-
íåííîãî öèêëà îáúåêòîâ èíòåëëåêòó-
àëüíîé ñîáñòâåííîñòè — ýêñïåðòèçà
ðåçóëüòàòîâ òâîð÷åñêîé èíòåëëåêòó-
àëüíîé äåÿòåëüíîñòè íà ïðåäìåò ñîîò-
âåòñòâèÿ èõ êðèòåðèÿì îõðàíîñïîñîá-
íîñòè è âûäà÷à îõðàííûõ äîêóìåíòîâ.
Êàê âèäèì, ñðåäè ôóíêöèé Ãîññëóæáû
ÈÑ îòñóòñòâóþò ôóíêöèè ïðîãíîçèðî-
âàíèÿ, ïëàíèðîâàíèÿ ìàòåðèàëüíî-
òåõíè÷åñêîãî îáåñïå÷åíèÿ ôóíêöèîíè-
ðîâàíèÿ ñôåðû èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè.

Äåÿòåëüíîñòü ñóáúåêòîâ èíòåëëåê-
òóàëüíîé ñîáñòâåííîñòè ïî ðåàëèçà-
öèè òâîð÷åñêîãî ðåçóëüòàòà ïðàêòè÷å-
ñêè íå íàõîäèòñÿ â ïîëå åå çðåíèÿ.
Óïðàâëåíèå íà ñòàäèè ðåàëèçàöèè
îáúåêòîâ èíòåëëåêòóàëüíîé ñîáñòâåí-
íîñòè íîñèò âåñüìà óñå÷åííûé õàðàê-
òåð è îãðàíè÷èâàåòñÿ, ïî ñóòè, ðåãèñò-
ðàöèåé äîãîâîðîâ. Òàêèì îáðàçîì,
ìîæíî ñäåëàòü âûâîä, ÷òî íîðìà, ñî-
äåðæàùàÿñÿ â ï. 1 Ïîëîæåíèÿ î Ãîñó-
äàðñòâåííîé ñëóæáå èíòåëëåêòóàëü-
íîé ñîáñòâåííîñòè Óêðàèíû, â ðåäàê-
öèè Óêàçà Ïðåçèäåíòà Óêðàèíû
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¹ 689/2013 îò 18.12.2013 ã., â ñîîò-
âåòñòâèè ñ êîòîðîé ïîñëåäíÿÿ îáåñ-
ïå÷èâàåò ðåàëèçàöèþ ãîñóäàðñòâåííîé
ïîëèòèêè â ñôåðå èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè, ÿâëÿåòñÿ ÷èñòî äåêëà-
ðàòèâíîé.

Â òîæå âðåìÿ, ñîöèàëüíîå ïðåäíà-
çíà÷åíèå èíòåëëåêòóàëüíîé ñîáñòâåí-
íîñòè, åå ýêîíîìè÷åñêîå çíà÷åíèå äëÿ
ðàçâèòèÿ è ïðîöâåòàíèÿ îáùåñòâà òðå-
áóþò öåëåíàïðàâëåííîãî âîçäåéñòâèÿ
ãîñóäàðñòâà. Èíòåëëåêòóàëüíàÿ ñîáñò-
âåííîñòü â îáîáùåííîì âèäå — ýòî
íîâûå çíàíèÿ, èìåþùèå ðàçíóþ
ôîðìó ñâîåãî âûðàæåíèÿ, ñîñòàâëÿþ-
ùèå îñíîâó íàó÷íî-òåõíè÷åñêîé è èí-
íîâàöèîííîé äåÿòåëüíîñòè.

Ïðîäóöèðîâàíèå ðåçóëüòàòîâ, îñî-
áåííî íàó÷íî-òåõíè÷åñêîãî òâîð÷åñòâà,
ñâÿçàíî ñ äåÿòåëüíîñòüþ îðãàíèçà-
öèîííûõ ñòðóêòóð, â êîòîðûõ íà ïðî-
ôåññèîíàëüíîé îñíîâå îñóùåñòâëÿþòñÿ
ôóíäàìåíòàëüíûå è ïðèêëàäíûå èñ-
ñëåäîâàíèÿ, îïûòíî-êîíñòðóêòîðñêèå
è òåõíîëîãè÷åñêèå ðàçðàáîòêè. 

Âìåñòå ñ òåì, ïîñëåäíèå âûñòóïàþò
îáúåêòîì óïðàâëåíèÿ áîëåå ÷åì 30 îð-
ãàíîâ óïðàâëåíèÿ. Â ïîëå çðåíèÿ ýòèõ
îðãàíîâ ïîïàäàþò è âîïðîñû èíòåë-
ëåêòóàëüíîé ñîáñòâåííîñòè íà ñòàäèè
ñîçäàíèÿ òâîð÷åñêèõ ðåçóëüòàòîâ, ïîä-
ãîòîâêè è ïîäà÷è çàÿâîê íà ïîëó÷åíèå
îõðàííûõ äîêóìåíòîâ, ðàñïðåäåëåíèÿ
ïîëíîìî÷èé îòíîñèòåëüíî èõ èñïîëü-
çîâàíèÿ è ñàìîãî èñïîëüçîâàíèÿ ðå-
çóëüòàòîâ èíòåëëåêòóàëüíîé òâîð÷å-
ñêîé äåÿòåëüíîñòè.

Åñëè æèçíåííûé öèêë îáúåêòîâ
èíòåëëåêòóàëüíîé ñîáñòâåííîñòè ïðåä-
ñòàâèòü â âèäå òàêèõ ñòàäèé, êàê ñîç-
äàíèå ïðîäóêòà, ïîëó÷åíèå ãîñóäàðñò-
âåííîé îõðàíû, èñïîëüçîâàíèå ïðî-
äóêòà, çàùèòà ïðàâ, òî äåÿòåëüíîñòü
Ãîññëóæáû ÈÑ îõâàòûâàåò òîëüêî âòî-
ðóþ ñòàäèþ. Îñòàëüíûå ñòàäèè ÿâ-
ëÿþòñÿ îáúåêòîì óïðàâëåíèÿ äðóãèõ
ãîñóäàðñòâåííûõ ñòðóêòóð, è íå ôàêò,
÷òî âñå îíè áóäóò ïðåäìåòîì òàêîãî
âîçäåéñòâèÿ.

Ê ýòîìó ñëåäóåò äîáàâèòü, ÷òî ñåãî-
äíÿ îòñóòñòâóþò ãîñóäàðñòâåííûå ìå-

õàíèçìû è ñòàíäàðòû óïðàâëåíèÿ
âñåìè ñòàäèÿìè æèçíåííîãî öèêëà
èíòåëëåêòóàëüíîé ñîáñòâåííîñòè.
Òîëüêî â ïëàíàõ Ãîññëóæáû ÈÑ
Óêðàèíû ïðåäóñìîòðåíà ðàçðàáîòêà
Íàöèîíàëüíîé ñòðàòåãèè ðàçâèòèÿ
ñôåðû èíòåëëåêòóàëüíîé ñîáñòâåííî-
ñòè. Äàæå âûïîëíåíèå òðåáîâàíèé ï.
3 ñò. 8 Çàêîíà Óêðàèíû «Î ãîñóäàðñò-
âåííîì ðåãóëèðîâàíèÿ äåÿòåëüíîñòè â
ñôåðå òðàíñôåðà òåõíîëîãèé» îòíîñè-
òåëüíî ñîçäàíèÿ â ñòðóêòóðå öåíò-
ðàëüíîãî àïïàðàòà îðãàíîâ èñïîëíè-
òåëüíîé âëàñòè, ÍÀÍ Óêðàèíû, îòðàñ-
ëåâûõ íàöèîíàëüíûõ àêàäåìèé íàóê,
ïðåäïðèÿòèé, ó÷ðåæäåíèé, îðãàíèçà-
öèé, âóçîâ, íàó÷íûõ ó÷ðåæäåíèé ñïå-
öèàëüíûõ îòäåëîâ ïî âîïðîñàì òðàíñ-
ôåðà òåõíîëîãèé, èííîâàöèîííîé äåÿ-
òåëüíîñòè è èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè ñóùåñòâåííûì îáðàçîì
íå ïîâëèÿåò íà êà÷åñòâî óïðàâëåíèÿ â
äàííîé ñôåðå, ïîñêîëüêó íå ïîçâîëèò
ïðåîäîëåòü íåãàòèâíûå ïîñëåäñòâèÿ
ðàçîáùåííîñòè ñòàäèé æèçíåííîãî
öèêëà îáúåêòîâ èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè âî âðåìåíè è ïî ñóáúåê-
òàì óïðàâëåíèÿ.

Êàðäèíàëüíî ïîëîæåíèå íå ìåíÿåò-
ñÿ è â ñâÿçè ñ òåì, ÷òî ãëàâíûì îðãà-
íîì èñïîëíèòåëüíîé âëàñòè ïî âîïðî-
ñàì ôîðìèðîâàíèÿ è îáåñïå÷åíèÿ ðåà-
ëèçàöèè ãîñóäàðñòâåííîé ïîëèòèêè â
ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè
ïðèçíàíî Ìèíèñòåðñòâî ýêîíîìè÷åñêî-
ãî ðàçâèòèÿ è òîðãîâëè Óêðàèíû (ï. 1
Ïîëîæåíèÿ î Ìèíèñòåðñòâå ýêîíîìè-
÷åñêîãî ðàçâèòèÿ è òîðãîâëè â ðåäàê-
öèè Óêàçà Ïðåçèäåíòà Óêðàèíû
¹ 689/2013 îò 18.12.2013 ã.). Â òîæå
âðåìÿ, íà óêàçàííîå Ìèíèñòåðñòâî
âîçëàãàåòñÿ çàäàíèå òîëüêî ïî ôîðìè-
ðîâàíèþ ãîñóäàðñòâåííîé ïîëèòèêè â
ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííî-
ñòè. Î ðåàëèçàöèè óêàçàííîé ïîëèòè-
êè êàê çàäàíèÿ, ñòîÿùåãî ïåðåä Ìè-
íèñòåðñòâîì, óæå ðå÷ü íå èäåò. Òàêèì
îáðàçîì, öåëü äåÿòåëüíîñòè äàííîãî
Ìèíèñòåðñòâà, îïðåäåëåííàÿ â ï. 1 íà-
çâàííîãî Ïîëîæåíèÿ, íå îáåñïå÷èâàåò-
ñÿ çàäà÷àìè, ðåàëèçàöèÿ êîòîðûõ
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ìîæåò îáåñïå÷èòü äîñòèæåíèå ïîñòàâ-
ëåííîé öåëè. Åñëè ïðîäîëæèòü àíàëè-
çèðîâàòü óêàçàííîå Ïîëîæåíèå íà
ïðåäìåò âûÿâëåíèÿ ôóíêöèé, êîòîðûå
ìîãóò ïðèâåñòè ê âûïîëíåíèþ çàäà÷ è
äîñòèæåíèþ çàäåêëàðèðîâàííîé öåëè,
ìîæíî ïðèéòè ê ñëåäóþùåìó âûâîäó.
Äàííûé íîðìàòèâíûé àêò â ï. 17-1
âîçëîæèë íà Ìèíèñòåðñòâî òàêóþ
ôóíêöèþ, êàê îáåñïå÷åíèå ôîðìèðî-
âàíèÿ ãîñóäàðñòâåííîé ïîëèòèêè â
ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííî-
ñòè, â òîì ÷èñëå è îòíîñèòåëüíî îáú-
åêòîâ ïðàâà èíòåëëåêòóàëüíîé ñîáñò-
âåííîñòè, ñîçäàííûõ ïîëíîñòüþ èëè
÷àñòè÷íî çà ñ÷åò ñðåäñòâ ãîñóäàðñòâåí-
íîãî áþäæåòà. Åñëè ñîïîñòàâèòü çàäà-
÷ó è ôóíêöèþ ïî ðåàëèçàöèè ïîñòàâ-
ëåííîé çàäà÷è, òî ôóíêöèÿ îãðàíè÷å-
íà óæå òîëüêî äåÿòåëüíîñòüþ ïî
îáåñïå÷åíèþ ôîðìèðîâàíèÿ, à íå ïî
ôîðìèðîâàíèþ ãîñóäàðñòâåííîé ïîëè-
òèêè â ñôåðå èíòåëëåêòóàëüíîé ñîáñò-
âåííîñòè. Êàêèõ ëèáî ïîëíîìî÷èé îò-
íîñèòåëüíî ðåàëèçàöèè óêàçàííîé
ôóíêöèè â Ïîëîæåíèè íå ñîäåðæèòñÿ.

Èñõîäÿ èç çàêîíîâ óïðàâëåíèÿ,
îáúåêò óïðàâëåíèÿ ÿâëÿåòñÿ îïðåäå-
ëÿþùèì â ñèñòåìå óïðàâëåíèÿ êàê îò-
íîñèòåëüíî ïîñòðîåíèÿ ñóáúåêòà
óïðàâëåíèÿ, òàê è îïðåäåëåíèÿ åãî
ôóíêöèé, êîìïåòåíöèè è ïðåäìåòà âå-
äåíèÿ. Åñëè äàííûé çàêîí ñïðîåöèðî-
âàòü íà àíàëèçèðóåìîå Ïîëîæåíèå,
ìîæíî ñäåëàòü ñëåäóþùèå âûâîäû:
ïîñòàâëåííàÿ öåëü íå îáåñïå÷èâàåòñÿ
êðóãîì îïðåäåëåííûõ çàäà÷, ïîñëåä-
íèå íå îáåñïå÷èâàþòñÿ ôóíêöèÿìè, à
î êîìïåòåíöèè, íàïðàâëåííîé íà ðåà-
ëèçàöèþ ôóíêöèè, ìîæíî òîëüêî äî-
ãàäûâàòüñÿ, ïîñêîëüêó â Ïîëîæåíèè
îòñóòñòâóåò êàêàÿ-ëèáî èíôîðìàöèÿ î
ïðàâàõ è îáÿçàííîñòÿõ Ìèíèñòåðñòâà
â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííî-
ñòè. ×òî êàñàåòñÿ ñòðóêòóðû â ñîñòàâå
àïïàðàòà Ìèíèñòåðñòâà, íà êîòîðóþ
âîçëàãàëîñü áû âûïîëíåíèå è çàäà÷, è
ôóíêöèè — îíà íàõîäèòñÿ â ñòàäèè
ôîðìèðîâàíèÿ. Ñåãîäíÿ — ýòî Äåïàð-
òàìåíò ðàçâèòèÿ èííîâàöèé è èíòåë-
ëåêòóàëüíîé ñîáñòâåííîñòè. Ñóäèòü î

êîìïåòåíöèè è ñôåðå äåÿòåëüíîñòè
óêàçàííîãî Äåïàðòàìåíòà ìîæíî ïî
îôèöèàëüíîé èíôîðìàöèè, ðàçìåùåí-
íîé íà îôèöèàëüíîì ñàéòå Ìèíè-
ñòåðñòâà. Ñåãîäíÿ ýòî ôóíêöèÿ ðåãó-
ëèðîâàíèÿ — ðàçðàáîòêà ïðîåêòîâ çà-
êîíîâ â ñôåðå èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè. Åñòåñòâåííî, ñ ïîìî-
ùüþ ðåãóëèðîâàíèÿ ðåøèòü â ïîëíîì
îáúåìå âîïðîñ î ðåàëèçàöèè ôóíêöèè
îáåñïå÷åíèÿ ôîðìèðîâàíèÿ ãîñóäàðñò-
âåííîé ïîëèòèêè â ñôåðå èíòåëëåêòó-
àëüíîé ñîáñòâåííîñòè íåâîçìîæíî. 

Íàëè÷èå êðèçèñà â ñòðàíå, îãðàíè-
÷åííîñòü ðåñóðñîâ, îòñóòñòâèå äîëæíî-
ãî îñîçíàíèÿ ðîëè çíàíèé â îáùåñòâå
â ïðàâèòåëüñòâåííûõ êðóãàõ, îòñóò-
ñòâèå ñèñòåìû óïðàâëåíèÿ â ñôåðå èí-
òåëëåêòóàëüíîé ñîáñòâåííîñòè ñáàëàí-
ñèðîâàííîé ïî ñòàäèÿì æèçíåííîãî
öèêëà îáúåêòîâ èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè, îðèåíòèðîâàííîé íà
äîñòèæåíèå êîíå÷íûõ ñîöèàëüíûõ
öåëåé, îòîðâàííîñòü íàóêè, ýêîíîìè-
êè è ïðîèçâîäñòâà ïðèâåëè ê òîìó,
÷òî Óêðàèíà çàíèìàåò 93-å ìåñòî èç
146 ñòðàí â ðåéòèíãå èñïîëüçîâàíèÿ
èííîâàöèé.

Â ýòèõ óñëîâèÿõ ôóíêöèè ãîñó-
äàðñòâà äîëæíû êîððåêòèðîâàòüñÿ.
Ãîñóäàðñòâåííîå óïðàâëåíèå íåîáõî-
äèìî îñóùåñòâëÿòü ïîñðåäñòâîì ôîðì
è ìåòîäîâ ñòðàòåãè÷åñêîãî óïðàâëå-
íèÿ. Â îñíîâó ãîñóäàðñòâåííîãî óïðàâ-
ëåíèÿ íàäî ïîëîæèòü äâå ãðóïïû
ôóíêöèé. Ïåðâàÿ ñîñòîèò â óïðàâëå-
íèè èíòåëëåêòóàëüíîé ñîáñòâåííîñòüþ
êàê îñíîâîé íàó÷íî-òåõíè÷åñêîé è èí-
íîâàöèîííîé äåÿòåëüíîñòè, êîòîðàÿ
îõâàòûâàåò è ñôåðó ïðàêòè÷åñêîãî èñ-
ïîëüçîâàíèÿ îáúåêòîâ èíòåëëåêòóàëü-
íîé ñîáñòâåííîñòè. Â ýòîì ñëó÷àå ãðà-
íèöû äåÿòåëüíîñòè ãîñóäàðñòâà áóäóò
î÷åð÷åíû ñôåðîé ïðÿìîãî ãîñóäàðñò-
âåííîãî âîçäåéñòâèÿ. Ýòî — îïðåäåëå-
íèå öåëåé è ïðèîðèòåòîâ ðàçâèòèÿ,
âûðàáîòêà ñòðàòåãèè òåõíè÷åñêîãî ïå-
ðåîñíàùåíèÿ îòðàñëåé, ÷òî ñåãîäíÿ â
îïðåäåëåííîé ñòåïåíè îñóùåñòâëÿåò-
ñÿ. Îäíàêî ñôåðà ïðÿìîãî ãîñóäàðñò-
âåííîãî âëèÿíèÿ äîëæíà áàçèðîâàòüñÿ
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íà ñòðàòåãè÷åñêîì ïðîãíîçèðîâàíèè
ñîöèàëüíîãî è ýêîíîìè÷åñêîãî ðàçâè-
òèÿ Óêðàèíû, îñíîâó êîòîðîãî äîëæ-
íû ñîñòàâëÿòü ðåçóëüòàòû òâîð÷åñêîé
èíòåëëåêòóàëüíîé äåÿòåëüíîñòè ó÷å-
íûõ, èçîáðåòàòåëåé, ðàöèîíàëèçàòî-
ðîâ è èõ èñïîëüçîâàíèå â óñëîâèÿõ
êîíêðåòíûõ îòðàñëåé ïðîèçâîäñòâà,
ñîöèàëüíîé è ãóìàíèòàðíîé ñôåðàõ.
Òîëüêî ïðè ñîáëþäåíèè ýòèõ óñëîâèé
ñôåðà íàó÷íîé è íàó÷íî-òåõíè÷åñêîé
äåÿòåëüíîñòè íå áóäåò ñóùåñòâîâàòü
èçîëèðîâàíî îò ýêîíîìèêè è ïðî-
èçâîäñòâà, ñòàíåò ðåàëüíûì ñðåäñòâîì
íàöèîíàëüíîãî ðàçâèòèÿ, à íå òîëüêî
«íàöèîíàëüíîé ãîðäîñòüþ».

Âòîðàÿ ãðóïïà ôóíêöèé ãîñóäàðñò-
âåííîãî óïðàâëåíèÿ ñâÿçàíà ñ ñîçäà-
íèåì áëàãîïðèÿòíûõ óñëîâèé äëÿ âñåõ
ó÷àñòíèêîâ, ïðè÷àñòíûõ ê æèçíåííî-
ìó öèêëó îáúåêòîâ èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè. Ðåàëèçàöèÿ ýòîé ãðóï-
ïû ôóíêöèé äîëæíà îáåñïå÷èòü: ñáà-
ëàíñèðîâàííîñòü âñåãî æèçíåííîãî
öèêëà îáúåêòîâ èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè, â òîì ÷èñëå è çà ñ÷åò
ïîçèòèâíîé ìîòèâàöèè ê èõ èñïîëüçî-
âàíèþ, óñòðàíåíèå ìîíîïîëèè â ïðî-
èçâîäñòâå è íàóêå, ñîçäàíèå ñîâðåìåí-
íîãî ýêîíîìèêî-ïðàâîâîãî ìåõàíèçìà
âçàèìîäåéñòâèÿ ñóáúåêòîâ íàó÷íî- òåõ-
íè÷åñêîé è èííîâàöèîííîé äåÿòåëüíî-
ñòè íà ìåæîòðàñëåâîì óðîâíå, çàùèòó
ïðàâ õîçÿéñòâóþùèõ ñóáúåêòîâ.

Îñíîâíûìè ñðåäñòâàìè ðåàëèçàöèè
ýòîé ãðóïïû ôóíêöèé äîëæíî ñòàòü
êàê ïðÿìîå, òàê è êîñâåííîå âîçäåé-
ñòâèå, âêëþ÷åíèå â ìåõàíèçì óïðàâ-
ëåíèÿ ýêîíîìè÷åñêèõ ìåòîäîâ. Ñðåä-
ñòâîì è ôîðìîé ðåàëèçàöèè ãîñóäàðñò-
âåííîãî óïðàâëåíèÿ âûñòóïàåò ïðàâî,
÷òî îáúåêòèâíî âåäåò ê âîçðàñòàíèþ
ðîëè ïðàâîâîé íàóêè. Èìåííî ïðàâî-
âàÿ íàóêà äîëæíà:

•îïðåäåëèòü ïðàâîâóþ ïðèðîäó è
îñîáåííîñòè ïðàâîâîãî ñòàòóñà îð-
ãàíèçàöèîííî-ïðàâîâûõ ôîðì èí-
òåãðàöèè îáðàçîâàíèÿ, íàóêè è
ïðîèçâîäñòâà, îðãàíèçàöèîííî-
ïðàâîâûõ ôîðì èíòåãðàöèè â
ñàìîé íàóêå;

•ðàçðàáîòàòü ïðàâîâûå ìåõàíèçìû,
îáåñïå÷èâàþùèå ðàçðàáîòêó è âû-
ïóñê êîíêóðåíòîñïîñîáíîé ïðî-
äóêöèè íà îñíîâå èñïîëüçîâàíèÿ
îáúåêòîâ èíòåëëåêòóàëüíîé ñîáñò-
âåííîñòè è ïðèâëå÷åíèÿ ðàçíûõ
èñòî÷íèêîâ ôèíàíñèðîâàíèÿ;

•ñîçäàòü îòâå÷àþùóþ ìèðîâûì
ñòàíäàðòàì ýôôåêòèâíóþ ñèñòåìó
ïðàâîâîé çàùèòû îáúåêòîâ èíòåë-
ëåêòóàëüíîé ñîáñòâåííîñòè êàê
îñíîâû íàó÷íî-òåõíè÷åñêîãî è èí-
íîâàöèîííîãî ïðîöåññà; 

•îïðåäåëèòü ïðàâîâóþ ïðèðîäó è
ðàçðàáîòàòü ïðàâîâûå ìåõàíèçìû
ñîçäàíèÿ è ôóíêöèîíèðîâàíèÿ
ñïåöèàëüíûõ èííîâàöèîííûõ çîí,
ñïîñîáíûõ èíòåíñèôèöèðîâàòü
ïðîöåññ êîììåðöèàëèçàöèè íà-
ó÷íûõ ðàçðàáîòîê íà îñíîâå ñîåäè-
íåíèÿ èííîâàöèîííîãî ïðåäïðè-
íèìàòåëüñòâà è âåí÷óðíîãî êàïè-
òàëà. Íåêîòîðûå èç íàçâàííûõ
íàïðàâëåíèé òåñíî ñâÿçàíû ñ ðåà-
ëèçàöèåé Ñîãëàøåíèÿ îá àññîöèà-
öèè ìåæäó Óêðàèíîé è ÅÑ.

Íàðÿäó ñ ýòèì íåîáõîäèìî ðàçðàáî-
òàòü îðãàíèçàöèîííî-ïðàâîâóþ ìîäåëü
ñîâåðøåíñòâîâàíèÿ ãîñóäàðñòâåííîãî
óïðàâëåíèÿ â ñôåðå èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè, âêëþ÷àÿ ïðèíöèïû,
ôîðìû, ìåòîäû, ôóíêöèè ãîñóäàðñò-
âåííîãî óïðàâëåíèÿ, ñèñòåìó ãîñó-
äàðñòâåííûõ îðãàíîâ. Ðå÷ü ìîæåò
èäòè, â ÷àñòíîñòè, î ñîçäàíèè îðãàíà
èñïîëíèòåëüíîé âëàñòè ñïåöèàëüíîé
êîìïåòåíöèè, îñíîâíûìè ôóíêöèÿìè
êîòîðîãî äîëæíû ñòàòü ðàçðàáîòêà
ïðåäëîæåíèé ê ñòðàòåãèè, ïðîãíîçè-
ðîâàíèþ è ïëàíèðîâàíèþ ýêîíîìè÷å-
ñêîãî è ñîöèàëüíî-ãóìàíèòàðíîãî ðàç-
âèòèÿ ñòðàíû íà îñíîâå èñïîëüçîâàíèÿ
ðàçðàáîòîê íàó÷íîé è íàó÷íî-òåõíè÷å-
ñêîé ñôåðû, âêëþ÷àÿ è îáúåêòû èí-
òåëëåêòóàëüíîé ñîáñòâåííîñòè. 

Îáúåêòèâíî íåîáõîäèìî  ñîçäàíèå
ñåòè îðãàíèçàöèé, îáåñïå÷èâàþùèõ
ðàçâèòèå ðûíî÷íûõ îòíîøåíèé â ïðî-
öåññå êîììåðöèàëèçàöèè îáúåêòîâ
òâîð÷åñêîé èíòåëëåêòóàëüíîé äåÿòåëü-
íîñòè, â òîì ÷èñëå è îáúåêòîâ èíòåë-
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ëåêòóàëüíîé ñîáñòâåííîñòè. Âîçëîæå-
íèå ôóíêöèè êîììåðöèàëèçàöèè íà
ñàìèõ ó÷åíûõ, èçîáðåòàòåëåé íåýôôåê-
òèâíî, ïîñêîëüêó íåëüçÿ èãíîðèðîâàòü
ñóùåñòâóþùóþ ñèñòåìó ðàçäåëåíèÿ
òðóäà. Äàëåêî íå êàæäûé èññëåäîâà-
òåëü ñïîñîáåí âûéòè íà ðûíîê íàó÷íî-
òåõíè÷åñêîé ïðîäóêöèè, êîòîðàÿ áàçè-
ðóåòñÿ èëè ñîäåðæèò, â òîì ÷èñëå, è
îáúåêòû èíòåëëåêòóàëüíîé ñîáñòâåí-
íîñòè, è ðåàëèçîâàòü ðåçóëüòàò ñâîåãî
òâîð÷åñòâà. Òî÷íî òàê æå íå êàæäûé
ïðîäàâåö ìîæåò ñîçäàòü ÷òî-òî ïðèí-
öèïèàëüíî íîâîå è îðèãèíàëüíîå.

Ñîâåðøåíñòâîâàíèÿ òðåáóåò îòðàñ-
ëåâîå è òåððèòîðèàëüíîå óïðàâëåíèå
èííîâàöèîííîé äåÿòåëüíîñòüþ, îñíî-
âàííîé íà èñïîëüçîâàíèè îáúåêòîâ èí-
òåëëåêòóàëüíîé ñîáñòâåííîñòè íà áàçå
øèðîêîãî èñïîëüçîâàíèÿ ïðîãðàììíî-
öåëåâûõ ìåòîäîâ óïðàâëåíèÿ. Äîëæåí
èçìåíèòüñÿ ïîðÿäîê ïðèíÿòèÿ ðåøå-
íèé — ïåðåéòè îò ÷ðåçìåðíîé öåíòðà-
ëèçîâàííîé ñèñòåìû ïðèíÿòèÿ ðåøå-
íèé ê ïîëèöåíòðè÷åñêîé ñèñòåìå ïðè-
íÿòèÿ ðåøåíèé, äåéñòâóþùåé íà
îñíîâå ÷åòêîãî îïðåäåëåíèÿ è ðàçãðà-
íè÷åíèÿ ôóíêöèé, ïðàâ, îáÿçàííîñòåé
êàê ãîñóäàðñòâåííûõ îðãàíîâ, òàê è
õîçÿéñòâóþùèõ ñóáúåêòîâ. Ýòîìó âî
ìíîãîì áóäåò ñïîñîáñòâîâàòü ðàçâèòèå
ãîðèçîíòàëüíûõ îòíîøåíèé è ñâÿçåé.

Ñåãîäíÿ øèðîêî îáñóæäàåòñÿ ïðî-
åêò Çàêîíà Óêðàèíû «Î íàó÷íîé è íà-
ó÷íî-òåõíè÷åñêîé äåÿòåëüíîñòè», êî-
òîðûé ÿâëÿåòñÿ áàçîâûì, ïðèçâàííûì
óñòàíîâèòü ïðàâîâûå ñâÿçè ìåæäó
íàóêîé, îáðàçîâàíèåì, ïðîèçâîäñòâîì,
ñîåäèíèòü â ëîãè÷åñêóþ è ýêîíîìè÷å-
ñêóþ öåïî÷êó ïðîäóêòû òâîð÷åñêîé
èíòåëëåêòóàëüíîé äåÿòåëüíîñòè ñ ïî-
òðåáíîñòÿìè ýêîíîìèêè. Â ýòîé ñâÿçè
ðàññìàòðèâàþòñÿ è ðàçëè÷íûå ñõåìû
ðåôîðìèðîâàíèÿ ãîñóäàðñòâåííîãî
óïðàâëåíèÿ â ýòîé ñôåðå. Ê ñîæàëå-
íèþ, ìíîãèå ïðåäëîæåíèÿ, îñîáåííî
âíîñèìûå Ìèíèñòåðñòâîì íàóêè è îá-
ðàçîâàíèÿ Óêðàèíû, áàçèðóþòñÿ íà
óñèëåíèè àäìèíèñòðèðîâàíèÿ íà-
ó÷íîé è íàó÷íî-òåõíè÷åñêîé äåÿòåëü-
íîñòè. Ïðåäëàãàåòñÿ èñêóññòâåííîå ñó-

æåíèÿ ñàìîóïðàâëåíèÿ àêàäåìèé
íàóê ïóòåì âìåøàòåëüñòâà âî âíóòðåí-
íþþ îðãàíèçàöèîííóþ èõ äåÿòåëü-
íîñòü, ñîçäàíèå ñëîæíîé ñèñòåìû îð-
ãàíîâ ñ ñîâåùàòåëüíûì ãîëîñîì è ðå-
êîìåíäàòåëüíûìè ïîëíîìî÷èÿìè,
îáùåñòâåííûìè ïî ñâîåé ïðèðîäå, êî-
òîðûå ìîãóò ñòàòü ïðåêðàñíûì ôîíîì
äëÿ îïðàâäàíèÿ ëþáûõ, â òîì ÷èñëå è
âðåäîíîñíûõ, ðåøåíèé. 

Â ýòèõ óñëîâèÿõ, à òàêæå ïðèíè-
ìàÿ âî âíèìàíèå, ÷òî èíòåëëåêòóàëü-
íàÿ ñîáñòâåííîñòü ÿâëÿåòñÿ ñòðàòåãè-
÷åñêèì ðåñóðñîì ãîñóäàðñòâà, íåïî-
ñðåäñòâåííî ñâÿçàíà ñ îáåñïå÷åíèåì
íàöèîíàëüíîé áåçîïàñíîñòè, öåëåñîîá-
ðàçíî ïðè Ïðåçèäåíòå Óêðàèíû ñîç-
äàòü âûñøèé êîîðäèíàöèîííûé îðãàí
ïî âîïðîñàì èííîâàöèîííîãî ðàçâè-
òèÿ, íàóêè è èíòåëëåêòóàëüíîé ñîáñò-
âåííîñòè ïî îáðàçó è ïîäîáèþ ÑÍÁÎ. 

Ñ äðóãîé ñòîðîíû, íåîáõîäèìî âñÿ-
÷åñêè ïðåñåêàòü àêòèâíî ôîðìèðóåìîå
â îáùåñòâå ìíåíèå î ëèêâèäàöèè Ãî-
ñóäàðñòâåííîé ñëóæáû èíòåëëåêòóàëü-
íîé ñîáñòâåííîñòè Óêðàèíû, èñõîäÿ
õîòÿ áû èç òîãî, ÷òî Óêðàèíà ÿâëÿåò-
ñÿ ÷ëåíîì Ïàðèæñêîãî ñîþçà è îáÿçà-
íà âûïîëíÿòü ñâîè îáÿçàòåëüñòâà. Ïî-
îùðåíèå êîíêóðåíöèè ìåæäó Ãîñ-
ñëóæáîé ÈÑ è Ìèíýêîíîìïîëèòèêîé
Óêðàèíû ÿâëÿþòñÿ íå òîëüêî íåóìåñò-
íûì, íî è òàêèì, êîòîðîå äàëåêî îò
èíòåðåñîâ ãîñóäàðñòâà. Èìåííî Ìèí-
ýêîíîìïîëèòèêè Óêðàèíû äî ðåøåíèÿ
âîïðîñà î ñîçäàíèè ñïåöèàëüíîãî îðãà-
íà â ñôåðå íàó÷íîé, íàó÷íî-òåõíè÷å-
ñêîé è èííîâàöèîííîé äåÿòåëüíîñòè
äîëæíî ñêîíöåíòðèðîâàòü ñâîþ äåÿ-
òåëüíîñòü íà ñîçäàíèè ðåàëüíûõ ìåõà-
íèçìîâ ïðàêòè÷åñêîé ðåàëèçàöèè ðå-
çóëüòàòîâ òâîð÷åñêîé èíòåëëåêòóàëü-
íîé äåÿòåëüíîñòè. Ãîññëóæáå ÈÑ
öåëåñîîáðàçíî âåðíóòü åå ïåðâîíà-
÷àëüíûé íåçàâèñèìûé ñòàòóñ ñ ñîõðà-
íåíèåì òåõ ôóíêöèé, êîòîðûå îíà ðå-
àëüíî âûïîëíÿåò. ÃÏ «Èíñòèòóò ïðî-
ìûøëåííîé ñîáñòâåííîñòè» îñòàâèòü â
ïðÿìîì ïîä÷èíåíèè Ãîññëóæáû ÈÑ.
Àêöèîíèðîâàòü óêàçàííîå ïðåäïðèÿ-
òèå ñ ïîñëåäóþùåé ïðèâàòèçàöèåé —
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çàòåÿ ñàìà ïî ñåáå àáñóðäíàÿ. Îñíîâ-
íîé êàïèòàë ÃÏ — ýòî èíôîðìàöèîí-
íûå ôîíäû, ñîçäàííûå â ñâîå âðåìÿ,
â òîì ÷èñëå, è ïðè ïðÿìîé ïîääåðæêå
ÂÎÈÑ, à òàê æå ÷åëîâå÷åñêèé êàïè-
òàë — âûñîêîïðîôåññèîíàëüíûå ýêñ-
ïåðòû. Èñïîëüçîâàòü ôîíäû áåç ñïå-
öèàëèñòîâ — íåðåàëüíî. Â òîæå
âðåìÿ, åñëè âåðíóòüñÿ ê èñòîêàì è
ïðè÷èíàì ñîçäàíèÿ äàííîé ñòðóêòóðû
â ñîñòàâå ñíà÷àëà Ãîñïàòåíòà Óêðàè-
íû, à ñåé÷àñ Ãîññëóæáû ÈÑ — îãðàíè-
÷åííîñòü ÷èñëåííîñòè öåíòðàëüíîãî
àïïàðàòà ýòèõ îðãàíîâ. Â òîæå âðåìÿ,
îäíà èç ôóíêöèé Ãîññëóæáû ÈÑ —
îõðàííàÿ, — ñîäåðæàíèå êîòîðîé ñâî-
äèòñÿ, â òîì ÷èñëå, è ê âûäà÷å îõðàí-
íûõ äîêóìåíòîâ. Îñíîâîé äëÿ òàêîãî
ðåøåíèÿ ÿâëÿþòñÿ âûâîäû ýêñïåðòîâ
îòíîñèòåëüíî íàëè÷èÿ èëè îòñóòñòâèÿ
êðèòåðèåâ îõðàíîñïîñîáíîñòè. Ïðè
ïðèâàòèçàöèè ÃÏ «Èíñòèòóò èíòåë-
ëåêòóàëüíîé ñîáñòâåííîñòè» âûïîëíå-
íèå îõðàííîé è äðóãèõ ôóíêöèé (íà-
ïðèìåð âåäåíèå ãîñðååñòðîâ) Ãîññëóæ-
áû ÈÑ ñòàíåò íåâîçìîæíûì, êàê è
ðàçâèòèå ñàìîé ïàòåíòíîé ñèñòåìû
Óêðàèíû, â ñèëó îòñóòñòâèÿ ñîîòâåò-
ñòâóþùèõ ôèíàíñîâûõ, êàäðîâûõ, èí-
ôîðìàöèîííûõ ðåñóðñîâ.

Îïðåäåëåííûå èçìåíåíèÿ äîëæíû
ïðåòåðïåòü è îðãàíèçàöèîííûå ôîðìû
îáúåêòà óïðàâëåíèÿ.

Âàæíóþ ðîëü â ïðàêòè÷åñêîì ðåøå-
íèè óêàçàííûõ çàäà÷ äîëæåí ñûãðàòü
Çàêîí Óêðàèíû «Î íàó÷íîé è íàó÷íî-
òåõíè÷åñêîé äåÿòåëüíîñòè», ïðîåêò
êîòîðîãî áûë ïðåäìåòîì îáñóæäåíèÿ
íà ïàðëàìåíòñêèõ ñëóøàíèÿõ
15.09.2015 ã. Â ïðîåêòå óêàçàííîãî Çà-
êîíà ïðåäëàãàåòñÿ, â ÷àñòíîñòè, ëåãà-
ëèçîâàòü äåÿòåëüíîñòü öåíòðîâ êîë-
ëåêòèâíîãî èñïîëüçîâàíèÿ íàó÷íîãî
îáîðóäîâàíèåì, Íàöèîíàëüíîãî íà-
ó÷íîãî öåíòðà, ãîñóäàðñòâåííûõ
êëþ÷åâûõ ëàáîðàòîðèé.

Èçëîæåííûìè âîïðîñàìè ïðîáëåìà
ñîâåðøåíñòâîâàíèÿ ãîñóäàðñòâåííîãî
óïðàâëåíèÿ â ñôåðå èíòåëëåêòóàëüíîé
ñîáñòâåííîñòè è åãî ñâÿçè ñ óïðàâëå-
íèåì â ñôåðå íàó÷íîé, íàó÷íî-òåõíè-
÷åñêîé äåÿòåëüíîñòè, èííîâàöèîííûì
ðàçâèòèåì íå èñ÷åðïûâàåòñÿ. Âûñêà-
çàííûå â ñòàòüå ñóæäåíèÿ íå ïðåòåí-
äóþò íà áåññïîðíîñòü, à ïðåäïîëàãàþò
íàó÷íóþ äèñêóññèþ. 
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Ãåîãðàô³÷íå çàçíà÷åííÿ íàëåæèòü
äî êîìåðö³éíèõ ïîçíà÷åíü, ùî ïîêëèêà-
í³ ³íäèâ³äóàë³çîâóâàòè òîâàðè òà ïî-
ñëóãè â³äïîâ³äíèõ ñóá’ºêò³â ãîñïîäà-
ðþâàííÿ íà ðèíêó. Íà â³äì³íó â³ä òîð-
ãîâåëüíî¿ ìàðêè, âîíî íåñå â ñîá³
³íôîðìàö³þ íå ïðî âèðîáíèêà, à ïðî
ì³ñöå, ç ÿêîãî ïîõîäèòü òîâàð. 

Îäðàçó íåîáõ³äíî íàãîëîñèòè, ùî
òåðì³í «ãåîãðàô³÷íå çàçíà÷åííÿ» ó ñòàò-
ò³ âèêîðèñòîâóºòüñÿ â øèðîêîìó çíà-
÷åíí³. Ìè íå áóäåìî òîðêàòèñÿ òåðì³-
íîëîã³÷íî¿ ïðîáëåìè â ö³é ñôåð³, çî-
êðåìà íåâ³äïîâ³äíîñò³ ì³æ Öèâ³ëüíèì
êîäåêñîì Óêðà¿íè, ùî ïîñëóãîâóºòüñÿ
òåðì³íîì «ãåîãðàô³÷íå çàçíà÷åííÿ» òà
Çàêîíîì Óêðà¿íè «Ïðî îõîðîíó ïðàâ
íà çàçíà÷åííÿ ïîõîäæåííÿ òîâàð³â»,
ÿêèé îïåðóº òåðì³íîì «çàçíà÷åííÿ ïî-
õîäæåííÿ òîâàðó» (çãàäàíà ïðîáëåìà
äîñòàòíüî âèñâ³òëåíà ó â³ò÷èçíÿí³é
íàóêîâ³é þðèäè÷í³é ïåð³îäèö³ —
ïðèì. àâò.). Â³äïîâ³äíî äî ïîçèö³¿
ÂÎ²Â òåðì³í «ãåîãðàô³÷íå çàçíà÷åí-
íÿ» ìîæíà âæèâàòè â øèðîêîìó çíà-

÷åíí³, ùî îõîïëþº ïðîñò³ òà êâàë³ô³-
êîâàí³ çàçíà÷åííÿ. Éîãî òàêîæ ìîæíà
âèêîðèñòîâóâàòè ÿê óçàãàëüíþþ÷å ïî-
íÿòòÿ äëÿ äâîõ âèä³â êâàë³ô³êîâàíèõ
çàçíà÷åíü [1, 59], ÿêèìè â Óêðà¿í³
â³äïîâ³äíî äî çãàäàíîãî âèùå Çàêîíó,
º íàçâà ì³ñöÿ ïîõîäæåííÿ òà ãåîãðà-
ô³÷íå çàçíà÷åííÿ ïîõîäæåííÿ. 

Ãåîãðàô³÷íå çàçíà÷åííÿ òîâàðó º íå
ïðîñòî âêàç³âêîþ íà ì³ñöå éîãî âèãî-
òîâëåííÿ, à ³ ñâîºð³äíèì ïîêàçíèêîì
òà ãàðàíò³ºþ â³äïîâ³äíîãî ð³âíÿ éîãî
ÿêîñò³. Âîäíî÷àñ, ìîæíà òàêîæ ïîãî-
äèòèñü ³ ç äóìêîþ Ì. Åêîëñ, ùî, êð³ì
çàáåçïå÷åííÿ ïðèâàòíèõ ³íòåðåñ³â âè-
ðîáíèê³â, ãåîãðàô³÷í³ çàçíà÷åííÿ òà ¿õ
íàëåæíà îõîðîíà íåîáõ³äí³ ùå é äëÿ
çáåðåæåííÿ ì³ñöåâèõ òðàäèö³é ³ êóëü-
òóðíîãî ð³çíîìàí³òòÿ [2, 13]. Áåðó÷è
äî óâàãè ö³ îáñòàâèíè, çíà÷íèé ïî-
øòîâõ äëÿ ðîçâèòêó îõîðîíè ãåîãðà-
ô³÷íèõ çàçíà÷åíü íà ì³æíàðîäíîìó
ð³âí³ çðîáèâ ªÑ. Äî ñüîãîäí³ ïèòàííÿ
íàëåæíîãî ð³âíÿ îõîðîíè ãåîãðàô³÷-
íèõ çàçíà÷åíü ëèøàºòüñÿ âàæëèâîþ

ЗАСОБИ ІНДИВІДУАЛІЗАЦІЇ

ÑÈÑÒÅÌÀ ÏÐÀÂÎÂÎ¯ ÎÕÎÐÎÍÈ
ÃÅÎÃÐÀÔ²×ÍÈÕ ÇÀÇÍÀ×ÅÍÜ:

ÄÎÑÂ²Ä ÓÊÐÀ¯ÍÈ ÒÀ Ï²ÄÕÎÄÈ
ªÂÐÎÏÅÉÑÜÊÎÃÎ ÑÎÞÇÓ

Ñåðã³é Ñàâè÷,
çàâ³äóâà÷ êàôåäðè ïðàâà Ëóöüêîãî ³íñòèòóòó 
ðîçâèòêó ëþäèíè Óí³âåðñèòåòó «Óêðà¿íà», 
êàíäèäàò þðèäè÷íèõ íàóê

Ó ñòàòò³ ðîçãëÿäàþòüñÿ ïèòàííÿ ñèñòåìè ïðàâîâî¿ îõîðîíè ãåîãðàô³÷íèõ çàçíà-
÷åíü â Óêðà¿í³ ç ïîçèö³¿ ¿¿ â³äïîâ³äíîñò³ ï³äõîäàì ªÑ. Àíàë³çóºòüñÿ äîñâ³ä ïðàâîâî¿
îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü ó Ðåñïóáë³ö³ Ïîëüùà äî òà ï³ñëÿ ¿¿ âñòóïó äî ªÑ,
ïðîïîíóþòüñÿ â³äïîâ³äí³ çì³íè äî â³ò÷èçíÿíî¿ ñèñòåìè ïðàâîâî¿ îõîðîíè öüîãî
îá’ºêòà ³íòåëåêòóàëüíî¿ âëàñíîñò³. 

Êëþ÷îâ³ ñëîâà: ãåîãðàô³÷íå çàçíà÷åííÿ, çàãàëüíîñîþçíà îõîðîíà, ãåîãðàô³÷í³ çà-
çíà÷åííÿ ñ³ëüñüêîãîñïîäàðñüêèõ ïðîäóêò³â ³ ïðîäîâîëü÷èõ òîâàð³â 
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óìîâîþ ãàðìîí³çàö³¿ ç ïðàâîì ªÑ, ðî-
áîòó ùîäî ÿêî¿ àêòèâíî ïðîâàäèòü
Óêðà¿íà. 

Í³ìåöüêèé äîñë³äíèê-þðèñò À. Õ³ì-
ìåëüðàéõ âèä³ëÿº òàê³ îñíîâí³ íàïðÿìè
ãàðìîí³çàö³¿ çàêîíîäàâñòâà ó ñôåð³
³íòåëåêòóàëüíî¿ âëàñíîñò³: 1) ïðèíöèï
íàäàííÿ íàö³îíàëüíîãî ðåæèìó,
2) óí³ô³êàö³ÿ çì³ñòîâî¿ ÷àñòèíè çàêî-
íîäàâñòâà äåðæàâè øëÿõîì âñòàíîâ-
ëåííÿ ì³í³ìàëüíîãî îáñÿãó îõîðîíþâà-
íèõ ïðàâ, 3) ñï³ëüíà ðîáîòà äåðæàâ
â ïðîöåñ³ ïîäà÷³ çàÿâîê òà ðåºñòðàö³¿
îá’ºêò³â ³íòåëåêòóàëüíèõ ïðàâ, à òàêîæ
4) ñòâîðåííÿ «ñóïåðíàö³îíàëüíèõ» ñè-
ñòåì çà ðàõóíîê óêëàäåííÿ ðåã³îíàëü-
íèõ óãîä [3, 67].

Îñíîâíèì íàïðÿìîì ðîáîòè ó ñôåð³
îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü
º ñòâîðåííÿ ñàìå ñóïåðíàö³îíàëüíî¿
ñèñòåìè îõîðîíè, êîòðà ´ðóíòóºòüñÿ
íà â³äïîâ³äíèõ óìîâàõ Äîãîâîðó ïðî
çàñíóâàííÿ ªÑ (çîêðåìà ùîäî âåäåííÿ
ñï³ëüíî¿ ñ³ëüñüêîãîñïîäàðñüêî¿ ïîë³òè-
êè — ñò. 37) òà çíàõîäèòü ñâ³é ðîçâè-
òîê ó ïîëîæåííÿõ àêò³â âòîðèííîãî
ïðàâà ªÑ. Òàê, Ðåãëàìåíò ¹ 510/2006
ïåðåäáà÷àº íàäíàö³îíàëüíèé (ñî-
þçíèé) ð³âåíü îõîðîíè ãåîãðàô³÷íèõ
çàçíà÷åíü ñ³ëüñüêîãîñïîäàðñüêèõ ïðî-
äóêò³â ³ ïðîäîâîëü÷èõ òîâàð³â, Ðåãëà-
ìåíò ¹ 479/2008 — ãåîãðàô³÷íèõ çà-
çíà÷åíü âèí, Ðåãëàìåíò ¹ 1576/89 —
ãåîãðàô³÷íèõ çàçíà÷åíü ñïèðòíèõ íà-
ïî¿â. Ïîòð³áíî çàóâàæèòè, ùî îõîðîíà
òàêèõ çàçíà÷åíü íà ð³âí³ ªÑ º äîñèòü
åôåêòèâíîþ, ïîçàÿê ïîçáàâëåíà áóäü-
ÿêèõ íàö³îíàëüíèõ áàð’ºð³â. Äëÿ âè-
ðîáíèê³â òðàäèö³éíèõ ðåã³îíàëüíèõ
ïðîäóêò³â âèõ³ä íà çîâí³øí³ ðèíêè º
íå ïðîñòî áàæàíèì, à íåîáõ³äíèì. 

Çàóâàæèìî, ùî ïðàâî ªÑ íå ïåðåä-
áà÷àº íåîáõ³äíîñò³ óí³ô³êàö³¿ íàö³î-
íàëüíèõ ñèñòåì îõîðîíè ãåîãðàô³÷íèõ
çàçíà÷åíü çà çì³ñòîâîþ ÷àñòèíîþ,
ùî â³äð³çíÿº öþ ñôåðó â³ä, íàïðèê-
ëàä, îõîðîíè òîðãîâåëüíèõ ìàðîê.
Óí³ô³êàö³ÿ çàêîíîäàâñòâà òóò ìîæå
ïðîÿâëÿòèñÿ ëèøå â òîìó, ùî êðà¿íè-
êàíäèäàòè íà âñòóï àáî òðåò³ êðà¿íè
ïåðåäáà÷àþòü ó ñâî¿õ íàö³îíàëüíèõ çà-

êîíîäàâñòâàõ ðåºñòðàö³éíó ìîäåëü
îõîðîíè êâàë³ô³êîâàíèõ ãåîãðàô³÷íèõ
çàçíà÷åíü, ùî çóìîâëþºòüñÿ ïåðåâàæ-
íî ìåòîþ ï³äãîòóâàòè ñâî¿õ âèðîáíè-
ê³â äî ðåºñòðàö³¿ ¿õí³õ ãåîãðàô³÷íèõ
çàçíà÷åíü íà ð³âí³ ªÑ ó ðàç³ âñòóïó
êðà¿íè äî Ñï³âäðóæíîñò³. Ñàìå òàê³
çàâäàííÿ ñòàâèâ, íàïðèêëàä, ïîë-
üñüêèé çàêîíîäàâåöü, ðåôîðìóþ÷è
ñâîº íàö³îíàëüíå çàêîíîäàâñòâî ïðî
ïðîìèñëîâó âëàñí³ñòü ó 2000 ð. Ïîëü-
ñüêèé äîñë³äíèê Ì. Êåìï³íñüê³ ñâîãî
÷àñó çàçíà÷àâ, ùî ââåäåííÿ ðåºñòðàö³é-
íî¿ ñèñòåìè îõîðîíè ãåîãðàô³÷íèõ çà-
çíà÷åíü íîðìàìè ïðàâà ³íòåëåêòóàëü-
íî¿ âëàñíîñò³ çàì³ñòü ïðàâà çàõèñòó â³ä
íåäîáðîñîâ³ñíî¿ êîíêóðåíö³¿ (ÿêèì îõî-
ðîíÿëèñÿ çîêðåìà é êâàë³ô³êîâàí³ ãåî-
ãðàô³÷í³ çàçíà÷åííÿ), ìàëî ï³äãîòóâàòè
ïîëüñüêèõ âèðîáíèê³â äî ðåºñòðàö³¿
¿õí³õ ãåîãðàô³÷íèõ çàçíà÷åíü íà ð³âí³
ªÑ [4, 2]. Âàðòî âêàçàòè, ùî â öüîìó
ñåíñ³ óêðà¿íñüêå çàêîíîäàâñòâî â³äïîâ³-
äàº ï³äõîäàì ªÑ.

Ïðîòå âñå æ ÷èííèé íàö³îíàëüíèé
ïðàâîâèé ðåæèì îõîðîíè ãåîãðàô³÷-
íèõ çàçíà÷åíü â Óêðà¿í³ íå ìîæíà
âèçíàòè åôåêòèâíèì, ÿê ç ïîãëÿäó çà-
äîâîëåííÿ âíóòð³øí³õ ïîòðåá, òàê
³ ç ïåðñïåêòèâè ÷ëåíñòâà ó ªÑ. Ñüîãîäí³
â Óêðà¿í³ íå çàðåºñòðîâàíî ãåîãðàô³÷-
íèõ çàçíà÷åíü, ÿê³ ìîãëè á ó ïîäàëü-
øîìó íàáóòè çàãàëüíîñîþçíî¿ îõîðî-
íè. Çà äàíèìè Äåðæàâíî¿ ñëóæáè ³í-
òåëåêòóàëüíî¿ âëàñíîñò³, ³ç
çàðåºñòðîâàíèõ â Óêðà¿í³ êâàë³ô³êîâà-
íèõ çàçíà÷åíü ïîõîäæåííÿ òîâàð³â
á³ëüø³ñòü ñòàíîâëÿòü çàçíà÷åííÿ ì³íå-
ðàëüíèõ âîä. Íåîáõ³äíî âêàçàòè,
ùî ãåîãðàô³÷í³ çàçíà÷åííÿ ïðèðîäíèõ
ì³íåðàëüíèõ ³ äæåðåëüíèõ âîä, ÿê
ïðîäîâîëü÷èõ òîâàð³â ñïðàâä³ äî 2003 ð.
ï³äëÿãàëè îáîâ’ÿçêîâ³é çàãàëüíîñîþç-
í³é ðåºñòðàö³¿ íà ï³äñòàâ³ Äîäàòêó 1
Ðåãëàìåíòó ªÑ ¹ 2081/92 (ïåðåäóâàâ
Ðåãëàìåíòó 510/2006). Ïðîòå ó çâ’ÿç-
êó ç íèçêîþ ïðîáëåì (íàñàìïåðåä
³äåíòè÷íèõ íàçâ äëÿ ð³çíèõ âèä³â âîä,
ôàíòàç³éíèõ íàçâ), áóëî âèð³øåíî, ùî
ñòîñîâíî öèõ òîâàð³â òà ¿õí³õ çàçíà-
÷åíü äîñòàòíüî îáìåæèòèñü ëèøå ãàð-
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ìîí³çàö³ºþ çàêîíîäàâñòâ äåðæàâ-÷ëå-
í³â çà Äèðåêòèâîþ 80/777 ªÅÑ ó ñïðà-
â³ âèäîáóâàííÿ òà ïðîäàæó ïðèðîäíèõ
ì³íåðàëüíèõ òà äæåðåëüíèõ âîä, áåç
íåîáõ³äíîñò³ ðåºñòðàö³¿ öèõ çàçíà÷åíü.
Â³äòîä³ ó êðà¿íàõ ªÑ ïîçíà÷åííÿ âêà-
çàíèõ òîâàð³â îõîðîíÿþòüñÿ ÿê ïðîñò³
ãåîãðàô³÷í³ çàçíà÷åííÿ. 

Íåçâàæàþ÷è íà òå, ùî Óêðà¿íà
º äåðæàâîþ, äå ñ³ëüñüêå ãîñïîäàðñòâî
ò³ñíî ïîâ’ÿçóºòüñÿ ç íàö³îíàëüíîþ
êóëüòóðîþ, â³äïîâ³äíèìè òðàäèö³ÿìè
êóë³íàð³¿, ó äåðæàâ³ íå ³ñíóº æîäíîãî
çàðåºñòðîâàíîãî ãåîãðàô³÷íîãî çàçíà-
÷åííÿ ñ³ëüñüêîãîñïîäàðñüêîãî ïðîäóê-
òó òà ïðîäîâîëü÷îãî òîâàðó â³äïîâ³äíî
äî Ðåãëàìåíòó Ðàäè ªÑ ¹ 510/2006,
íåçâàæàþ÷è íà òå, ùî òàê³ ³ñíóþòü òà
âèêîðèñòîâóþòüñÿ. Ïðèêëàä³â òàêèõ ó
ë³òåðàòóð³ íàâîäèòüñÿ ÷èìàëî [5, 55].
Äî çãàäàíèõ ìîæíà äîäàòè òàêîæ ³
«ç³íê³âñüê³ êîâáàñè» òà «ç³íüê³âñüêèé
æèòí³é õë³á». ×åðåç â³äñóòí³ñòü ïðà-
âîâî¿ îõîðîíè ö³ íàéìåíóâàííÿ ìî-
æóòü ïåðåòâîðèòèñÿ íà âèäîâ³ íàçâè
òîâàð³â (ïîä³áíèé äîñâ³ä çàãðîçè ïåðå-
òâîðåííÿ ñèðó «ôåòà» íà âèäîâå ïî-
çíà÷åííÿ ïðîéøëà Ãðåö³ÿ). 

Áåçïåðå÷íî, àêòóàëüíèì ó ö³é
ñôåð³ äëÿ Óêðà¿íè ìîæå áóòè âèâ÷åí-
íÿ äîñâ³äó òàêî¿ êðà¿íè-÷ëåíà ªÑ, ñó-
ñ³äà ³ òîðãîâåëüíîãî ïàðòíåðà, ÿê Ðåñ-
ïóáë³êà Ïîëüùà. Öå ìîæå ï³äòâåðä-
æóâàòèñÿ, çîêðåìà é òèì, ùî çà
ïåð³îä ç 2000 ïî 2004 ðð. (òîáòî äî
âñòóïó â ªÑ, êîëè ùå ä³ÿëà íàö³îíàëü-
íà ñèñòåìà îõîðîíè), Ïàòåíòíèì â³-
äîìñòâîì Ðåñïóáë³êè Ïîëüùà áóëî çà-
ðåºñòðîâàíî ø³ñòü ãåîãðàô³÷íèõ çàçíà-
÷åíü ñ³ëüñüêîãîñïîäàðñüêèõ ïðîäóêò³â
³ ïðîäîâîëü÷èõ òîâàð³â: ñèðè «Ðåäè-
êîëêà» (redykołka), «Áðèíçà» (bryn-
dza), «Îñöèïåê» (oscypek) «Áóö»
(bunc) òà ìîëî÷íèé íàï³é «Æèíòèöÿ»
(żentyca) [6]. ×îòèðè ç íèõ ó ïîäàëü-
øîìó áóëî çàðåºñòðîâàíî â ªâðîïåé-
ñüê³é Êîì³ñ³¿. Äâîì ó îõîðîí³ â³äìîâ-
ëåíî. Ïåðøå ïîëüñüêå ãåîãðàô³÷íå çà-
çíà÷åííÿ îòðèìàëî çàãàëüíîñîþçíó
îõîðîíó ó 2007 ð., ÷åðåç òðè ðîêè
ï³ñëÿ âñòóïó êðà¿íè äî ªÑ (bryndza

podhalańska). Óñüîãî çà ïåð³îä ç 2007
äî 2012 ðð. ªâðîïåéñüêîþ Êîì³ñ³ºþ
çàðåºñòðîâàíî 9 íàéìåíóâàíü ì³ñöÿ
ïîõîäæåííÿ òà 17 ãåîãðàô³÷íèõ çàçíà-
÷åíü ç Ðåñïóáë³êè Ïîëüùà: öå çàçíà÷åí-
íÿ ìîëî÷íèõ ïðîäóêò³â, âèøåíü, ÿáëóê,
õë³áà, ì’ÿñíèõ âèðîá³â òîùî. 

Çàãàëîì ï³ñëÿ ïðèºäíàííÿ äî ªÑ
ñèñòåìà îõîðîíè ãåîãðàô³÷íèõ çà-
çíà÷åíü íà òåðèòîð³¿ Ðåñïóáë³ö³ Ïîëüùà
çä³éñíþºòüñÿ íà òðüîõ ð³âíÿõ, ùî ïàðà-
ëåëüíî ñï³â³ñíóþòü:
1) íàö³îíàëüíèé ð³âåíü îõîðîíè (ãåî-

ãðàô³÷í³ çàçíà÷åííÿ òîâàð³â ïðî-
ìèñëîâîãî âèðîáíèöòâà) — çàáåç-
ïå÷óºòüñÿ íîðìàìè íàö³îíàëüíîãî
çàêîíîäàâñòâà ïðî ïðàâî ïðî-
ìèñëîâî¿ âëàñíîñò³ (íàäàë³ áóäå
âèêîðèñòîâóâàòèñÿ ñêîðî÷åíà ïîë-
üñüêà íàçâà öüîãî çàêîíó —
p.w.p.); 

2) ñîþçíèé (ºâðîïåéñüêèé) ð³âåíü
îõîðîíè (ãåîãðàô³÷í³ çàçíà÷åííÿ
ñ³ëüñüêîãîñïîäàðñüêèõ ïðîäóêò³â
òà ïðîäîâîëü÷èõ òîâàð³â, âèí) —
çàáåçïå÷óºòüñÿ íîðìàìè Ðåãëà-
ìåíò³â ªÑ. Äî âèð³øåííÿ ïèòàííÿ
ïðî çàãàëüíîñîþçíó ðåºñòðàö³þ
çàçíà÷åíü ñ³ëüñüêîãîñïîäàðñüêèõ
ïðîäóêò³â òà ïðîäîâîëü÷èõ òîâà-
ð³â ä³º ñèñòåìà òèì÷àñîâî¿ íàö³î-
íàëüíî¿ îõîðîíè. Ðåæèì òèì÷àñî-
âî¿ îõîðîíè òà íàö³îíàëüíó ÷àñòè-
íó ïðîöåäóðè ñîþçíî¿ ðåºñòðàö³¿
ïåðåäáà÷åíî ó â³äïîâ³äíîìó çàêîí³
ïðî îõîðîíó çàçíà÷åíü ñ³ëüñüêî-
ãîñïîäàðñüêèõ ïðîäóêò³â, ïðîäî-
âîëü÷èõ òîâàð³â ³ ïðî òðàäèö³éí³
ïðîäóêòè Ðåñïóáë³êè Ïîëüùà; 

3) çì³øàíèé ð³âåíü îõîðîíè (ãåîãðà-
ô³÷í³ çàçíà÷åííÿ ñïèðòíèõ íà-
ïî¿â) — çàáåçïå÷óºòüñÿ íîðìàìè
çàêîíó Ðåñïóáë³êè Ïîëüùà ïðî
îõîðîíó çàçíà÷åíü ñïèðòíèõ íà-
ïî¿â, à òàêîæ íîðìàìè â³äïîâ³äíî-
ãî Ðåãëàìåíòó ªÑ. Çàÿâíèêó ãåî-
ãðàô³÷íîãî çàçíà÷åííÿ ñïèðòíîãî
íàïîþ íàäàºòüñÿ àëüòåðíàòèâà:
îáèðàòè íàö³îíàëüíó îõîðîíó íà
ï³äñòàâ³ âêàçàíîãî çàêîíó àáî çà-
ðåºñòðóâàòè çàçíà÷åííÿ ó ªâðî-
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ïåéñüê³é Êîì³ñ³¿, îòðèìàâøè çà-
ãàëüíîñîþçíó [7]. 

ßê áà÷èìî, íàö³îíàëüíèé ð³âåíü
îõîðîíè ó ö³é êðà¿í³ íå îõîïëþº ö³ëî¿
íèçêè ãåîãðàô³÷íèõ çàçíà÷åíü, ïåðåäó-
ñ³ì ñ³ëüñüêîãîñïîäàðñüêèõ ïðîäóêò³â
òà ïðîäîâîëü÷èõ òîâàð³â, íàòîì³ñòü ¿õ
ðåºñòðàö³ÿ ³ îõîðîíà çä³éñíþþòüñÿ
áåçïîñåðåäíüî íà ï³äñòàâ³ íîðì Ðåãëà-
ìåíòó Ðàäè ªÑ ¹ 510/2006. Ç³ ñôåðè
îõîðîíè ïîëüñüêîãî çàêîíó ïðî ïðàâî
ïðîìèñëîâî¿ âëàñíîñò³ âèëó÷åíî ãåî-
ãðàô³÷í³ çàçíà÷åííÿ ì’ÿñíèõ âèðîá³â,
îâî÷³â, ñèð³â, õë³áà, ùå íèçêó ïî-
ïóëÿðíèõ òîâàð³â. Ó 2006 ð. ç éîãî
ïðåäìåòà îõîðîíè òàêîæ áóëè âè-
êëþ÷åí³ ãåîãðàô³÷í³ çàçíà÷åííÿ ñïèðò-
íèõ íàïî¿â, óíàñë³äîê ÷îãî íàö³îíàëü-
íèé ð³âåíü îõîðîíè ìîæå ïîøèðþâà-
òèñÿ ëèøå íà ãåîãðàô³÷í³ çàçíà÷åííÿ
òîâàð³â ïðîìèñëîâîãî âèðîáíèöòâà. 

Âàðòî çàóâàæèòè, ùî ïðàâîì ªÑ íå
ïåðåäáà÷åíî ìîæëèâîñòåé çàãàëüíî-
ºâðîïåéñüêî¿ îõîðîíè ïðîìèñëîâèõ
ãåîãðàô³÷íèõ çàçíà÷åíü, õî÷à â ðîçâè-
íåíèõ êðà¿íàõ âîíè äîâîë³ ïîøèðåí³,
ïîäåêóäè îõîðîíÿþòüñÿ íàâ³òü îêðåìè-
ìè çàêîíîäàâ÷èìè àêòàìè (íàïðèêëàä,
Øâåéöàð³ÿ óõâàëèëà çàêîí ïðî îõîðîíó
çàçíà÷åíü ãîäèííèê³â «Swiss made»).
Ó Í³ìå÷÷èí³ çàðåºñòðîâàíî ãåîãðàô³÷í³
çàçíà÷åííÿ ñòîëîâèõ ïðèáîð³â, íîæ³â,
áðèòâ, ÿê³ âèãîòîâëÿþòüñÿ â ì³ñò³ Çî-
ë³í´åí (Solingen) [8, 77]. Öå ñòâîðþº
ï³äñòàâè ïîðóøóâàòè â ïîëüñüêèõ íàó-
êîâèõ ïóáë³êàö³ÿõ ïèòàííÿ íàâ³òü
ùîäî íåîáõ³äíîñò³ âèëó÷åííÿ ç p.w.p.
óñ³õ íîðì, ÿê³ çàáåçïå÷óþòü îõîðîíó
ãåîãðàô³÷íèõ çàçíà÷åíü ÷åðåç ¿õíþ íå-
ä³ºâ³ñòü [9, 15]. 

Óçàãàëüíþþ÷è, ìîæíà êîíñòàòóâà-
òè, ùî íàö³îíàëüíà ñèñòåìà îõîðîíè
ãåîãðàô³÷íèõ çàçíà÷åíü Ðåñïóáë³êè
Ïîëüùà ïåðåâàæíî âèêîíàëà ò³ çà-
âäàííÿ, ÿê³ ïåðåä íåþ ñòàâèëèñÿ. 

Ñåðåä ïðè÷èí íåäîñòàòíüî¿ åôåê-
òèâíîñò³ â³ò÷èçíÿíî¿ ïðàâîâî¿ îõîðîíè
ãåîãðàô³÷íèõ çàçíà÷åíü ìîæíà íàçâà-
òè â³äñóòí³ñòü ³í³ö³àòèâè ç áîêó âèðîá-
íèê³â ó çâ’ÿçêó ç ÷àñòî óòðóäíåíîþ òà
òðèâàëîþ ïðîöåäóðîþ ðåºñòðàö³¿ ãåî-

ãðàô³÷íèõ çàçíà÷åíü, íàäì³ðíèì äîì³-
íóâàííÿì ïóáë³÷íî-ïðàâîâîãî ñåãìåí-
òó â îõîðîí³ öüîãî âèäó êîìåðö³éíèõ
ïîçíà÷åíü, â³äñóòí³ñòþ ó ñóá’ºêò³â
ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³ íå-
îáõ³äíîãî îáñÿãó ïðàâ çà êîíòðîëåì
ç âèêîðèñòàííÿ ãåîãðàô³÷íèõ çàçíà-
÷åíü ³íøèìè âèðîáíèêàìè. 

Íåîáõ³äíî çàóâàæèòè, ùî ïðîöåäóðà
ðåºñòðàö³¿ ãåîãðàô³÷íîãî çàçíà÷åííÿ
â Óêðà¿í³ òà Ïîëüù³ ìàº êîíöåïòóàëü-
í³ â³äì³ííîñò³. Ó â³ò÷èçíÿíîìó çàêî-
íîäàâñòâ³ âîíà º çíà÷íî ñêëàäí³øîþ
òà òðèâàë³øîþ. Òàê, Çàêîíîì Óêðà¿íè
«Ïðî îõîðîíó ïðàâ íà çàçíà÷åííÿ ïî-
õîäæåííÿ òîâàð³â» ïåðåäáà÷åíî íå-
îáõ³äí³ñòü ïîäàííÿ çàÿâíèêîì âèñíîâ-
êó ñïåö³àëüíî óïîâíîâàæåíîãî îðãàíà,
â ÿêîìó ìàº âêàçóâàòèñü ïðî çàëåæ-
í³ñòü îñîáëèâèõ âëàñòèâîñòåé òîâàðó
â³ä ïðèðîäíèõ óìîâ ³ ëþäñüêîãî ôàê-
òîðà. Ó â³äîìîìó ôàõ³âöÿì ïðàâà ³íòå-
ëåêòóàëüíî¿ âëàñíîñò³ Ðîçïîðÿäæåíí³
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè «Ïðî ñïå-
ö³àëüíî óïîâíîâàæåí³ îðãàíè äëÿ âè-
çíà÷åííÿ òà êîíòðîëþ îñîáëèâèõ âëà-
ñòèâîñòåé òà ³íøèõ õàðàêòåðèñòèê òî-
âàð³â» â³ä 23.04.2001 ð. ¹ 149-ð òàê³
îðãàíè ïåðåäáà÷åíî:
1) Ì³í³ñòåðñòâî àãðàðíî¿ ïîë³òèêè

Óêðà¿íè — ùîäî òîâàð³â ñ³ëüñüêî-
ãîñïîäàðñüêîãî âèðîáíèöòâà;

2) Ì³í³ñòåðñòâî êóëüòóðè Óêðà¿íè —
ùîäî âèðîá³â õóäîæí³õ íàðîäíèõ
ïðîìèñë³â;

3) Äåðæàâíà  ñëóæáà ç ïèòàíü ãåîäå-
ç³¿, êàðòîãðàô³¿ òà êàäàñòðó —
ùîäî âèçíà÷åííÿ ìåæ ãåîãðàô³÷-
íèõ ì³ñöü, ç ÿêèìè ïîâ’ÿçàí³ îñîá-
ëèâ³ âëàñòèâîñò³,  ïåâí³ ÿêîñò³ òà
³íø³ õàðàêòåðèñòèêè òîâàð³â;

4) Ì³í³ñòåðñòâî îõîðîíè çäîðîâ’ÿ
Óêðà¿íè — ùîäî ïðîäóêò³â õàð÷ó-
âàííÿ, ïðîäîâîëü÷î¿ ñèðîâèíè òà
ì³íåðàëüíèõ ïðèðîäíèõ âîä.
Îêð³ì òîãî, çàÿâíèê òàêîæ â³äïî-
â³äíî äî ÷. 5 ñò. 10 Çàêîíó Óêðà¿-
íè «Ïðî îõîðîíó ïðàâ íà çàçíà-
÷åííÿ ïîõîäæåííÿ òîâàð³â» ïîâè-
íåí ïîäàòè òàêîæ âèñíîâîê
ñïåö³àëüíî óïîâíîâàæåíîãî îðãà-
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íó ùîäî ìåæ ãåîãðàô³÷íîãî ì³ñöÿ,
ç ÿêèì ïîâ’ÿçàí³ îñîáëèâ³ âëàñòè-
âîñò³, ïåâí³ ÿêîñò³ ÷è ³íø³ õàðàê-
òåðèñòèêè òîâàðó. À ÿêùî çàÿâíè-
êîì º âèðîáíèê, òî é âèñíîâîê ïðî
òå, ùî â³í ä³éñíî âèãîòîâëÿº âêà-
çàí³ òîâàðè. 

Öå ñòâîðþº ïåâí³ òðóäíîù³ ïðè ðå-
ºñòðàö³¿ ãåîãðàô³÷íèõ çàçíà÷åíü óêðà¿í-
ñüêèìè òîâàðîâèðîáíèêàìè, àäæå
äî ñüîãîäí³ íå óñ³ âêàçàí³ ó Ðîçïîðÿä-
æåíí³ îðãàíè äåðæàâíî¿ âëàäè ðîç-
ðîáèëè ñïåö³àëüí³ ïîëîæåííÿ òà ³í-
ñòðóêö³¿ ïðî ïîðÿäîê âñòàíîâëåííÿ
òà êîíòðîëþ òàêèõ îñîáëèâèõ âëàñòè-
âîñòåé, ³íøèõ õàðàêòåðèñòèê òîâàð³â.
Çàóâàæèìî, ùî é ó Ðîñ³éñüê³é Ôåäå-
ðàö³¿ ³ñíóº àíàëîã³÷íà ñèñòåìà ðå-
ºñòðàö³¿ ãåîãðàô³÷íèõ çàçíà÷åíü,
ó çâ’ÿçêó ç ÷èì ó íàóêîâèõ ïóáë³êà-
ö³ÿõ âèñëîâëþþòüñÿ ïåâí³ ïîáîþâàí-
íÿ ùîäî ïðàâîâîãî ñòàòóñó çàçíà÷åíèõ
îðãàí³â. Çîêðåìà, íåçðîçóì³ëî, ÷è º
âîíè åêñïåðòíèìè óñòàíîâàìè ÷è
ñóá’ºêòàìè âëàäíèõ ïîâíîâàæåíü,
íå âèçíà÷åíî ñòðîê, óïðîäîâæ ÿêîãî
ö³ îðãàíè ìîæóòü íàäàòè âèñíîâîê. Íå
çðîçóì³ëî òàêîæ, ÿê âñòàíîâëþâàòè
çàëåæí³ñòü îñîáëèâèõ âëàñòèâîñòåé
òà ³íøèõ õàðàêòåðèñòèê òîâàð³â â³ä
ãåîãðàô³÷íîãî ì³ñöÿ, ÿêùî âîíè ñòâî-
ðþþòüñÿ á³ëüøîþ ì³ðîþ âíàñë³äîê ä³¿
ëþäñüêîãî, à íå ïðèðîäíîãî ôàêòîðà,
çîêðåìà ÷åðåç çàñòîñóâàííÿ ïåâíèõ
òðàäèö³é âèãîòîâëåííÿ, íàâè÷îê,
ìèñòåöüêî¿ ìàéñòåðíîñò³ òîùî [10].
Íà ïðàêòèö³ çà òàêèõ óìîâ ïðîñò³øå
çàðåºñòðóâàòè çàçíà÷åííÿ òîâàð³â,
âëàñòèâîñò³ ÿêèõ ïîâ’ÿçàí³ ñàìå ç ïðè-
ðîäíèì, à íå ëþäñüêèì ôàêòîðîì (ùî,
çîêðåìà, â³äáóâàºòüñÿ â Óêðà¿í³).
Íå ïåðåäáà÷åíî òàêîæ ÷³òêèõ ìåõàí³ç-
ì³â êîíòðîëþ çà âèêîðèñòàííÿì çàðå-
ºñòðîâàíèõ ãåîãðàô³÷íèõ çàçíà÷åíü. 

Âîäíî÷àñ çã³äíî ç ïîëüñüêèì íàö³î-
íàëüíèì çàêîíîäàâñòâîì, çàÿâíèê ãåî-
ãðàô³÷íîãî çàçíà÷åííÿ ïðè ðåºñòðàö³¿
ïîâèíåí ïîäàòè îïèñ îçíàê ³ âëàñòèâî-
ñòåé òîâàðó òà ¿õí³é çâ’ÿçîê ç ì³ñöåì
ïîõîäæåííÿ, ñïîñ³á âèãîòîâëåííÿ, âëà-
ñòèâîñò³, ÿêèõ ïîâèíí³ äîòðèìóâàòèñü

îñîáè, ùî áàæàþòü ïîñëóãîâóâàòèñÿ
ãåîãðàô³÷íèì çàçíà÷åííÿì, à òàêîæ,
çà íåîáõ³äíîñò³, ìåòîäè êîíòðîëþ çà
¿õíüîþ ä³ÿëüí³ñòþ (àðò. 176). Òà ïðè
öüîìó Ïàòåíòíîìó â³äîìñòâó Ïîëüù³
íå ïîòð³áíî äîâîäèòè, ùî âëàñòèâîñò³
òîâàðó, çàçíà÷åííÿ ÿêîãî ðåºñòðó-
ºòüñÿ, ïîâ’ÿçóþòüñÿ ç ì³ñöåì éîãî ãåî-
ãðàô³÷íîãî ïîõîäæåííÿ. Öå ìîæå
ç’ÿñîâóâàòèñÿ óæå ó ñï³ðíîìó ïðîâàä-
æåíí³, êîëè ïðîòè ðåºñòðàö³¿ áóäóòü
çàÿâëåí³ çàïåðå÷åííÿ ç áîêó ³íøèõ
îñ³á, çàçâè÷àé êîíêóðåíò³â [11,
455–456]. Ó òàêîìó ðàç³ íåîáõ³äí³ñòü
ïðèçíà÷àòè â³äïîâ³äíó åêñïåðòèçó âè-
íèêàº íàé÷àñò³øå çà íàÿâíîñò³ êîí-
ôë³êòó ³íòåðåñ³â ì³æ âèðîáíèêàìè
(íàïðèêëàä ì³æ âëàñíèêîì ðàí³øå çà-
ðåºñòðîâàíî¿ òîðãîâåëüíî¿ ìàðêè, ó
íàçâ³ ÿêî¿ ì³ñòèòüñÿ âêàç³âêà íà ì³ñ-
öåâ³ñòü òà îñîáîþ, êîòðà ïîäàº íà ðå-
ºñòðàö³þ ãåîãðàô³÷íå çàçíà÷åííÿ, ùî
âêàçóº íà òó ñàìó ì³ñöåâ³ñòü). Òàêà
ïðîöåäóðà, áåçóìîâíî, çíà÷íî ñïðî-
ùóº òà ïðèøâèäøóº ðåºñòðàö³þ ãåî-
ãðàô³÷íîãî çàçíà÷åííÿ. 

Ïîòðåáóº óâàãè òàêîæ ñòàòóñ
ñóá’ºêò³â ïðàâà íà ãåîãðàô³÷íå çàçíà-
÷åííÿ â ïîð³âíþâàíèõ êðà¿íàõ. Çã³äíî
ç³ ñò. 502 ÖÊ Óêðà¿íè ñóá’ºêòàìè
ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³ íà
ãåîãðàô³÷íå çàçíà÷åííÿ º âèðîáíèêè,
àñîö³àö³¿ ñïîæèâà÷³â òà ³íø³ ñóá’ºêòè,
âèçíà÷åí³ çàêîíîì. Ñïåö³àëüíèé Çàêîí
Óêðà¿íè «Ïðî îõîðîíó ïðàâ íà çàçíà-
÷åííÿ ïîõîäæåííÿ òîâàð³â» âèä³ëÿº
ó ñêëàä³ öèõ ñóá’ºêò³â äâ³ ãðóïè:
ñóá’ºêòè ðåºñòðàö³¿ çàçíà÷åííÿ ïîõîä-
æåííÿ òà ñóá’ºêòè éîãî âèêîðèñòàííÿ.
Ïðîâîäÿ÷è ðîçìåæóâàííÿ ì³æ ¿õí³ìè
ñòàòóñàìè, ëîã³÷íî äîïóñòèòè, ùî çà-
âäàííÿ ñóá’ºêò³â ðåºñòðàö³¿ êâàë³ô³êî-
âàíîãî çàçíà÷åííÿ ïîëÿãàº ëèøå â ³í³-
ö³àòèâ³ çàÿâëåííÿ ãåîãðàô³÷íîãî çà-
çíà÷åííÿ äëÿ ðåºñòðàö³¿. Áóäü-ÿêèõ
ïðàâ ï³ñëÿ ðåºñòðàö³¿ ãåîãðàô³÷íîãî
çàçíà÷åííÿ ó âêàçàíèõ ñóá’ºêò³â
íåìàº, àäæå Çàêîí Óêðà¿íè «Ïðî îõî-
ðîíó ïðàâ íà çàçíà÷åííÿ ïîõîäæåííÿ
òîâàð³â» (ñò. 15, ÷. 4 ñò. 17) ãîâîðèòü
ïðî ñóá’ºêòèâí³ ïðàâà íà êâàë³ô³êîâà-
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íå çàçíà÷åííÿ ëèøå âëàñíèê³â ñâ³-
äîöòâà (à íèìè º ñóá’ºêòè ïðàâà âèêî-
ðèñòàííÿ). Ë. Ãëóõ³âñüêèé ö³ëêîì äî-
ðå÷íî çàóâàæóº, ùî íàÿâí³ñòü ó ïåðå-
ë³êó ñóá’ºêò³â ðåºñòðàö³¿, çîêðåìà,
àñîö³àö³é ñïîæèâà÷³â ìîæå ïîÿñíþâà-
òèñÿ áàæàííÿì çàêîíîäàâöÿ íàäàòè ¿ì
ìîæëèâ³ñòü ñïîâ³ùóâàòè äåðæàâó ïðî
îñîáëèâ³ âëàñòèâîñò³ ïåâíèõ òîâàð³â,
çàçíà÷åííÿ ÿêèõ ìîãëè á íàáóòè ïðà-
âîâî¿ îõîðîíè. ² öåé ìåõàí³çì ñïîâ³-
ùåííÿ ìàâ áè áóòè íàéá³ëüø ïðàâäè-
âèì [12, 28]. Íà íàø ïîãëÿä, áóäü-
ÿêîãî ñóá’ºêòà ðåºñòðàö³¿ çàçíà÷åííÿ
ïîõîäæåííÿ òîâàðó ìîæíà ðîçãëÿäàòè
ëèøå ÿê ³í³ö³àòîðà ðåºñòðàö³¿ ãåîãðà-
ô³÷íîãî çàçíà÷åííÿ é íå á³ëüøå.

Âàðòî çàóâàæèòè, ùî ïîëüñüêîìó
ïðàâó ïðèòàìàííèé ïîä³ë ñóá’ºêò³â ðå-
ºñòðàö³¿ ïðàâà íà ãåîãðàô³÷íå çàçíà-
÷åííÿ íà ïóáë³÷íèõ ³ ïðèâàòíèõ. Òàê,
äî ïåðøèõ íàëåæàòü îðãàí³çàö³¿ âè-
ðîáíèê³â, ÿê³ çä³éñíþþòü ñâîþ ãîñïî-
äàðñüêó ä³ÿëüí³ñòü íà â³äïîâ³äí³é òå-
ðèòîð³¿ òà º ïðè ðåºñòðàö³¿ ºäèíèì êî-
ëåêòèâíèì ñóá’ºêòîì. Äðóãó ãðóïó
óòâîðþþòü ì³ñöåâ³ îðãàíè âèêîíàâ÷î¿
âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ
â³äïîâ³äíî¿ òåðèòîð³¿. Òðåáà çàóâàæè-
òè, ùî îðãàí³çàö³¿ âèðîáíèê³â — öå
ºäèíèé ñóá’ºêò ïðèâàòíîãî ïðàâà,
ÿêîìó íàäàíî ìîæëèâ³ñòü çã³äíî ç
ïîëüñüêèì çàêîíîäàâñòâîì âèìàãàòè
ðåºñòðàö³¿ â³äïîâ³äíîãî ïîçíà÷åííÿ ÿê
ãåîãðàô³÷íîãî çàçíà÷åííÿ. Çà ³íäèâ³-
äóàëüíèì âèðîáíèêàìè, íà â³äì³íó â³ä
Óêðà¿íè, òàêîãî ïðàâà íå ïåðåäáà÷åíî. 

Ñóá’ºêòè ïðàâà ç ðåºñòðàö³¿ â Ðåñ-
ïóáë³ö³ Ïîëüùà íàä³ëåí³ íèçêîþ íå-
ìàéíîâèõ ïðàâ îðãàí³çàö³éíîãî õàðàê-
òåðó, ùî íå äîçâîëÿþòü, íà â³äì³íó
â³ä óêðà¿íñüêîãî çàêîíîäàâñòâà, ïåðå-
òâîðèòè ¿õ íà áåçä³ÿëüíèõ ñóá’ºêò³â,
ùî âæå ï³ñëÿ âèêîíàííÿ ñâîº¿ ³í³ö³à-
òèâíî¿ ôóíêö³¿, âòðà÷àþòü áóäü-ÿêå
çíà÷åííÿ â îõîðîí³ ãåîãðàô³÷íèõ çà-
çíà÷åíü. 

1. Ïðàâî íàäàâàòè ï³äòâåðäæåí-
íÿ â³äïîâ³äíîñò³ ïðîäóêö³¿ âèðîáíèêà
âèìîãàì êîðèñòóâàííÿ ãåîãðàô³÷íèì
çàçíà÷åííÿì.

Â³äïîâ³äíî äî àðò. 187 p.w.p.,
îñîáà, ÿêà âèêîíóº óìîâè âèêîðèñòàí-
íÿ ãåîãðàô³÷íîãî çàçíà÷åííÿ, ìîæå
çâåðíóòèñÿ äî Ïàòåíòíîãî â³äîìñòâà
Ïîëüù³ ç çàÿâîþ ïðî âíåñåííÿ ¿¿ äî
ðåºñòðó, ïîïåðåäíüî îòðèìàâøè â³ä
ñóá’ºêòà ç ïðàâà ðåºñòðàö³¿ ïèñüìîâå
ï³äòâåðäæåííÿ, ùî ¿¿ òîâàðè âèêî-
íóþòü óñ³ ïåðåäáà÷åí³ óìîâè êîðèñòó-
âàííÿ ãåîãðàô³÷íèì çàçíà÷åííÿì
(ñïîñ³á, òåõíîëîã³ÿ âèãîòîâëåííÿ, âëà-
ñòèâîñò³ òîâàð³â). Ïàòåíòíå â³äîìñòâî
íå ïðîâîäèòü åêñïåðòèçè çàÿâêè, çà-
ëèøàþ÷è ïèòàííÿ äîòðèìàííÿ âèìîã
êîðèñòóâàííÿ ãåîãðàô³÷íèì çàçíà÷åí-
íÿì ó ñôåð³ ïðèâàòíî-ïðàâîâèõ â³äíî-
ñèí. Ó âèïàäêó áåçï³äñòàâíî¿ â³äìîâè
ïðàâîâîëîä³ëüöÿ íàäàòè òàêå ï³äò-
âåðäæåííÿ, ñï³ð ìîæå âèð³øèòèñü
ó ñóäîâîìó ïîðÿäêó òà ðåºñòðàö³ÿ
ó òàêîìó ðàç³ áóäå ïðîâåäåíà Ïàòåíò-
íèì â³äîìñòâîì Ïîëüù³ óæå íà ï³ä-
ñòàâ³ â³äïîâ³äíîãî ñóäîâîãî ð³øåííÿ.
Âîäíî÷àñ çã³äíî ³ç Çàêîíîì Óêðà¿íè
«Ïðî îõîðîíó ïðàâ íà çàçíà÷åííÿ ïî-
õîäæåííÿ òîâàð³â» (ñò. 10), íàáóòòÿ
ïðàâà íà âèêîðèñòàííÿ êâàë³ô³êîâàíî-
ãî ãåîãðàô³÷íîãî çàçíà÷åííÿ ñóïðîâîä-
æóº îáîâ’ÿçîê ïîäàííÿ âèñíîâêó
êîìïåòåíòíîãî îðãàíó ïðî çàëåæí³ñòü
âëàñòèâîñòåé òîâàðó â³ä ì³ñöÿ ïîõîä-
æåííÿ (ÿê ³ ïðè ðåºñòðàö³¿ çàçíà÷åí-
íÿ), íåçàëåæíî â³ä âîëåâèÿâëåííÿ
ñóá’ºêòà ðåºñòðàö³¿ ïðàâà íà êâàë³ô³-
êîâàíå ãåîãðàô³÷íå çàçíà÷åííÿ, ùî
ñâ³ä÷èòü ïðî äîì³íóâàííÿ ïóáë³÷íî-
ïðàâîâîãî ñåãìåíòó â öèõ â³äíîñèíàõ
ó íàø³é äåðæàâ³. 

2. Ïðàâî âèìàãàòè ïðèïèíåííÿ
ïðàâà êîðèñòóâàííÿ ãåîãðàô³÷íèì çà-
çíà÷åííÿì ó ðàç³ â³äõèëåííÿ âèðîáíè-
êà (ñóá’ºêòà ïðàâà âèêîðèñòàííÿ)
â³ä óìîâ îïèñó âëàñòèâîñòåé ïðîäóê-
ö³¿, ñïîñîá³â ¿¿ ïðèãîòóâàííÿ. 

Â³äïîâ³äíî äî ïîëüñüêîãî çàêîíî-
äàâñòâà, ñóá’ºêò ïðàâà ðåºñòðàö³¿ ìîæå
âèìàãàòè â Ïàòåíòíîãî â³äîìñòâà
Ïîëüù³ âèëó÷åííÿ ç ðåºñòðó âèðîáíè-
êà — ñóá’ºêòà ïðàâà âèêîðèñòàííÿ,
ÿêùî éîãî òîâàðè íå â³äïîâ³äàþòü àáî
ïåðåñòàëè â³äïîâ³äàòè óìîâàì âèãîòîâ-
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ëåííÿ ïðîäóêö³¿ (â³äõèëåííÿ â³ä ìåòî-
äèêè âèãîòîâëåííÿ, âèêîðèñòàííÿ
³íøèõ ñêëàäíèê³â òà ³í.). Öÿ ìîæëè-
â³ñòü ñóá’ºêòà ïðàâà ðåºñòðàö³¿ ãåîãðà-
ô³÷íîãî çàçíà÷åííÿ º ³ñòîòíîþ, òîìó
ùî âëàñíå éîãî ïðàâîâèé ñòàòóñ, ÿê
âêàçóþòü ó ïîëüñüê³é ë³òåðàòóð³, ïðî-
ÿâëÿºòüñÿ â òîìó, ùî â³í ñòî¿òü í³áè
«íà ñòîðîæ³» ïðàâèëüíîãî âèêîðèñòàí-
íÿ ãåîãðàô³÷íîãî çàçíà÷åííÿ [13, 123].
Â óêðà¿íñüêîìó çàêîíîäàâñòâ³ àíàëî-
ã³÷í³ íîðìè â³äñóòí³. Ïåðåäáà÷àþòüñÿ
ìîæëèâîñò³ ïðèïèíåííÿ ïðàâà íà ñâ³-
äîöòâî ó ñóäîâîìó ïîðÿäêó çà çâåðíåí-
íÿì Äåðæàâíî¿ ñëóæáè ³íòåëåêòóàëü-
íî¿ âëàñíîñò³, âîäíî÷àñ ç áîêó ñóá’ºê-
ò³â ïðàâà íà êâàë³ô³êîâàíå çàçíà÷åííÿ
ïîõîäæåííÿ áóäü-ÿê³ ìåõàí³çìè êîíò-
ðîëþ çà éîãî âèêîðèñòàííÿì â³äñóòí³.

3. Ïðàâî çì³íþâàòè îïèñ ïðîäóê-
ö³¿ òà óìîâè ¿¿ âèãîòîâëåííÿ. 

Êîìåðö³éí³ ðèçèêè, øî ìîæóòü âè-
íèêàòè â ïðîöåñ³ âèêîðèñòàííÿ ãåî-
ãðàô³÷íîãî çàçíà÷åííÿ, íàïðèêëàä,
çì³íà ñêëàäíèê³â, ùî ìîæå â³äáóòèñü
óíàñë³äîê ïðèïèíåííÿ ïîñòàâîê ñèðî-
âèíè, òèõ àáî òèõ ñêëàäíèê³â, âèìà-
ãàþòü ïåðåäáà÷èòè äëÿ âèðîáíèê³â
ìîæëèâîñò³ çì³íèòè ñêëàäíèêè, ¿õ ïî-
õîäæåííÿ, à ïîäåêóäè é ìåòîäèêó âè-
ãîòîâëåííÿ. Â³äïîâ³äíî äî ïîëüñüêîãî
çàêîíîäàâñòâà ñóá’ºêò ïðàâà ðåºñòðà-
ö³¿ ãåîãðàô³÷íîãî çàçíà÷åííÿ ìàº
ïðàâî çì³íèòè ìåæ³ âèðîáíèöòâà,
îïèñ âëàñòèâîñòåé òîâàðó, ïîïåðåäíüî
îòðèìàâøè íà öå çãîäó âñ³õ îñ³á, ÿê³
ìàþòü ïðàâî âèêîðèñòàííÿ ãåîãðàô³÷-
íîãî çàçíà÷åííÿ òà âíåñåí³ äî ðåºñòðó.
Ïðàêòè÷íî çà ÷èííî¿ â Óêðà¿í³ ñèñòå-
ìè îõîðîíè öå çðîáèòè äóæå ñêëàäíî.
Öå íåìàéíîâå ïðàâî, íàø ïîãëÿä,
òàêîæ ìàº áóòè ïåðåäáà÷åíå ó â³ò÷èç-
íÿíîìó çàêîíîäàâñòâ³. 

Àíàë³ç íàö³îíàëüíîãî ðåæèìó îõî-
ðîíè ãåîãðàô³÷íèõ çàçíà÷åíü â Óêðà¿-
í³ ñâ³ä÷èòü ïðî äîì³íóâàííÿ â íüîìó
ïóáë³÷íî-ïðàâîâîãî ñåãìåíòó, ùî, íà
íàø ïîãëÿä, º íåâèïðàâäàíèì. Àíàëî-
ã³÷íèé ï³äõ³ä ìîæåìî ñïîñòåð³ãàòè
òàêîæ ó Ðîñ³éñüê³é Ôåäåðàö³¿. Ïî-
ñèëåííÿ ó÷àñò³ äåðæàâè ÷åðåç, çîêðå-

ìà, óâåäåííÿ òàì ñèñòåìè âñòàíîâëåí-
íÿ òà êîíòðîëþ îñîáëèâèõ âëàñòèâî-
ñòåé òîâàð³â îðãàíàìè âèêîíàâ÷î¿
âëàäè ïîÿñíþºòüñÿ äåÿêèìè íàóêîâ-
öÿìè òèì, ùî íàáóòòÿ ãåîãðàô³÷íèìè
çàçíà÷åííÿìè åêîíîì³÷íî¿ çíà÷óùîñò³
÷àñòî ïîðîäæóº êîíôë³êò ì³æ âèðîá-
íèêàìè, çîêðåìà ó âèïàäêó ðåºñòðàö³¿
îäíàêîâèõ ãåîãðàô³÷íèõ çàçíà÷åíü
ð³çíèìè âèðîáíèêàìè, ç ð³çíèì îïè-
ñîì âëàñòèâîñòåé ïîçíà÷óâàíèõ íèìè
òîâàð³â [10]. Ðîñ³éñüêèé äîñë³äíèê
Î. Êîð÷àã³í óçàãàë³ ïðîïîíóº íàäàòè
ìîæëèâ³ñòü â³äíåñåííÿ çàçíà÷åíü äî
îõîðîíþâàíèõ ãåîãðàô³÷íèõ çàçíà÷åíü
Óêàçîì Ïðåçèäåíòà àáî ð³øåííÿì â³ä-
ïîâ³äíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè
÷åðåç ñïåö³àëüíèé íîðìàòèâíèé àêò,
âèêëþ÷àþ÷è ó÷àñòü âèðîáíèê³â
ó öüîìó ïðîöåñ³ [14]. 

Ìè ââàæàºìî, ùî êîíòðîëü, ÿêèé
ïðîâîäèòüñÿ ç ³í³ö³àòèâè äåðæàâíèõ
îðãàí³â, à íå áåçïîñåðåäíüî çàö³êàâëå-
íèõ ó öüîìó ñóá’ºêò³â — âèðîáíèê³â —
íå ìîæå áóòè åôåêòèâíèì. Ïðîáëåìà
æ íàÿâíîñò³ ð³çíèõ îïèñ³â âëàñòèâî-
ñòåé ïðîäóêö³¿, íà íàø ïîãëÿä, íå ïî-
âèííà ðîçãëÿäàòèñü ÿê ïåðåøêîäà â
ë³áåðàë³çàö³¿ ðåæèìó îõîðîíè ãåîãðà-
ô³÷íèõ çàçíà÷åíü. Ó ïîëüñüêîìó
ïðàâ³, íàïðèêëàä, ïåðåäáà÷åíèé ìåõà-
í³çì âèð³øåííÿ öüîãî êîíôë³êòó ÷åðåç
çàïðîâàäæåííÿ ³íñòèòóòó ïîïåðåäíüî-
ãî âèêîðèñòàííÿ ãåîãðàô³÷íîãî çàçíà-
÷åííÿ. Â³äïîâ³äíî äî àðò. 186 p.w.p.
îñîáà-âèðîáíèê, ÿêà ðàí³øå äîáðîñî-
â³ñíî ïðîâàäèëà ñâîþ ä³ÿëüí³ñòü íà
âèçíà÷åíîìó ãåîãðàô³÷íîìó ì³ñö³, à ¿¿
òîâàðè íå â³äïîâ³äàþòü óìîâàì îïèñó
óæå çàðåºñòðîâàíîãî ³íøèìè îñîáàìè
ãåîãðàô³÷íîãî çàçíà÷åííÿ, çáåð³ãàº
ïðàâî âèêîðèñòàííÿ ãåîãðàô³÷íîãî çà-
çíà÷åííÿ ïðîòÿãîì ðîêó ï³ñëÿ òàêî¿
ðåºñòðàö³¿. Ïîä³áíèé ³íñòèòóò â³äñóò-
í³é ó íàö³îíàëüíîìó çàêîíîäàâñòâ³ ³
ì³ã áè áóòè çàïðîâàäæåíèé. 

Çâàæàþ÷è íà âèêëàäåíå, ââàæàºìî
íàéá³ëüø îïòèìàëüíèì ðåæèìîì îõî-
ðîíè ãåîãðàô³÷íèõ çàçíà÷åíü íà íàö³î-
íàëüíîìó ð³âí³ â Óêðà¿í³ òîé, ùî ïåðåä-
áà÷åíî â ïîëüñüêîìó çàêîíîäàâñòâ³.
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Ñàâè÷ Ñ. Ñèñòåìà ïðàâîâîé îõðàíû ãåîãðàôè÷åñêèõ óêàçàíèé: îïûò Óêðàèíû
è ïîäõîäû Åâðîïåéñêîãî Ñîþçà. Â ñòàòüå ðàññìàòðèâàþòñÿ âîïðîñû ïðàâîâîé îõ-
ðàíû ãåîãðàôè÷åñêèõ îáîçíà÷åíèé â Óêðàèíå ñ ïîçèöèè åå ñîîòâåòñòâèÿ ïîäõîäàì
ÅÑ. Àíàëèçèðóåòñÿ îïûò ïðàâîâîé îõðàíû ãåîãðàôè÷åñêèõ îáîçíà÷åíèé â Ðåñïóáëè-
êå Ïîëüøà äî è ïîñëå åå âñòóïëåíèÿ â ÅÑ, ïðåäëàãàþòñÿ ñîîòâåòñòâóþùèå èçìåíå-
íèÿ â îòå÷åñòâåííóþ ñèñòåìó ïðàâîâîé îõðàíû ýòîãî îáúåêòà èíòåëëåêòóàëüíîé ñîá-
ñòâåííîñòè.

Êëþ÷åâûå ñëîâà: ãåîãðàôè÷åñêîå óêàçàíèå, îáùåñîþçíàÿ îõðàíà, ãåîãðàôè÷åñêèå
óêàçàíèÿ ñåëüñêîõîçÿéñòâåííûõ ïðîäóêòîâ è ïðîäîâîëüñòâåííûõ òîâàðîâ.

Savych S. The system of  law protection of geographical indications: the experience
of Ukraine and approaches of the European Union. A geographical indication relates
to commercial signs that called to identify goods and services on the market. Unlike a
trademark, it bears no information about the producer, but about the place where
goods had been produced.

The main focus in the field of protection of geographical indications in EU is to cre-
ate supernational regime, based on the relevant terms of the EC Treaty (particularly in
terms of maintaining the common agricultural policy — Art. 37) and is developed in
the provisions of the acts of secondary EU law. Thus, the Regulation ¹ 510/2006 pro-
vides for supra-national level of protection of geographical indications of agricultural
products and foodstuffs, Regulation ¹ 479/2008 — Geographical indications of wines,
Regulation ¹ 1576/89 — geographical indications of  spirits.

Existing national legal regime for the protection of geographical indications
in Ukraine can not be considered effective. Today in Ukraine there is no a single indi-
cation that could be get protection in EU in future. 

Analysis of national geographical indications protection regime in Ukraine shows
the segment of public law dominance, which, in our opinion, is unjustified. Among the
reasons for lack of effectiveness of the legal protection of geographical indications in
Ukraine we can indicate lack of initiative on the part of producers, excessive domi-
nance of public law segment in the protection of this type of commercial designations,
lack of effective control over the using of geographical indications by producers.

We consider that the most optimal regime of protection of geographical indications
at the national level in Ukraine can be the one which takes place in the Polish legisla-
tion. This will give a number of positive aspects in the protection of geographical indi-
cations in Ukraine since greatly simplify the procedure for obtaining legal protection of
a geographical indication for producers who want to produce goods in the relevant terri-
tory and make effective control over the observance of special characteristics, qualities,
reputation or other characteristics of products marked by geographical indication.

Keywords: EU law, geographical indications, geographical indications of agricultur-
al products and foodstuffs, registration, control
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Âñòóï. Òîðãîâåëüíà ìàðêà º íàé-
á³ëüø çàòðåáóâàíèì îá’ºêòîì ïðàâà
³íòåëåêòóàëüíî¿ âëàñíîñò³ íå ò³ëüêè â
Óêðà¿í³, àëå é ó ñâ³ò³. Òîìó ïðàâîì³ð-
íå âèêîðèñòàííÿ öüîãî îá’ºêòà º âàæ-
ëèâèì ìîìåíòîì äëÿ âèðîáíèê³â ïðî-
äóêö³¿ òà ïîñëóã, ÿê³ òàê³ òîðãîâåëüí³
ìàðêè çàñòîñîâóþòü.

Ïîñòàíîâêà ïðîáëåìè. Íà ñüîãîäí³
³ñíóº íåäîñòàòíÿ ïî³íôîðìîâàí³ñòü
îñ³á, ÿê³ çàñòîñîâóþòü ó ñâî¿é ä³ÿëüíî-
ñò³ òîðãîâåëüíó ìàðêó ÿê çàñ³á ³äåíòè-
ô³êàö³¿ ³ ìîæóòü ïîðóøóâàòè ïðàâà
³íøèõ îñ³á ùîäî òîðãîâåëüíî¿ ìàðêè
÷è íàâïàêè, ³íø³ îñîáè ìîæóòü áóòè
ïîðóøíèêàìè ïðàâ.

Àíàë³ç îñòàíí³õ äîñë³äæåíü ³ ïóá-
ë³êàö³é. Íèí³ â Óêðà¿í³ íà îô³ö³éíîìó
ñàéò³ Äåðæàâíîãî ï³äïðèºìñòâà
«Óêðà¿íñüêèé ³íñòèòóò ³íòåëåêòóàëü-
íî¿ âëàñíîñò³» (äàë³ — Ó²²Â) íàäàºòüñÿ
äîñòóï äî ð³çíîìàí³òíèõ áàç äàíèõ
(äàë³ — ÁÄ) [1] òà ³íôîðìàö³éíî-äî-

â³äêîâèõ ñèñòåì (äàë³ — ²ÄÑ), çîêðåìà
é äî òèõ, ÿê³ ñòîñóþòüñÿ òîðãîâåëüíèõ
ìàðîê. Íà ñàéò³ Ó²²Â òàêîæ îïóáë³êî-
âàí³ ïðàö³ Ñ. Âèíîãðàäîâî¿ [2], äå
îïèñàí³ íàÿâí³ áàçè äàíèõ, òà ³íôîð-
ìàö³éíî-äîâ³äêîâ³ ñèñòåìè Ó²²Â,
Â. Ãðèùåíêà [3], äå îïèñàí³  ì³æíàðîä-
í³ êëàñèô³êàö³¿ îá’ºêò³â ³íòåëåêòóàëü-
íî¿ âëàñíîñò³, Â. ªôðåìîâî¿ [4], äå âè-
êîíàíèé àíàë³ç ïîìèëîê ïðè ïîäàíí³
çàÿâêè íà çíàê äëÿ òîâàð³â òà ïîñëóã;
³íôîðìàö³ÿ íà ñàéò³ êîìïàí³³ «Ìèõàé-
ëþê, Ñîðîêîëàò ³ ïàðòíåðè» [5], äå çà-
çíà÷åíî ïðî íåäîñòàòíþ äîñòîâ³ðí³ñòü
ñàìîñò³éíîãî ïîøóêó òà äîö³ëüí³ñòü
éîãî çàñòîñóâàííÿ ëèøå «íà ïîïåðåä-
íüîìó åòàï³: ïðè ðîçðîáëåíí³ òîðãîâî¿
ìàðêè àáî âèáîð³ îäíîãî ïîçíà÷åííÿ ç
äåê³ëüêîõ âàð³àíò³â».

Âèä³ëåííÿ íåâèð³øåíèõ ðàí³øå ÷à-
ñòèí çàãàëüíî¿ ïðîáëåìè. Îñíîâíîþ
ïðîáëåìîþ, ùî ñòîñóºòüñÿ ðåºñòðàö³¿
òà çàñòîñóâàííÿ òîðãîâåëüíèõ ìàðîê

ЗАСОБИ ІНДИВІДУАЛІЗАЦІЇ

ÇÀÑÒÎÑÓÂÀÍÍß ÁÅÇÎÏËÀÒÍÈÕ ÁÀÇ ÄÀÍÈÕ
ÄËß ÑÀÌÎÑÒ²ÉÍÎÃÎ ÏÎØÓÊÓ 

ÒÎÐÃÎÂÅËÜÍÈÕ ÌÀÐÎÊ

Àëëà Ðîìàøêî, 
êàíäèäàò òåõí³÷íèõ íàóê, äîöåíò; 
Îëåêñàíäð Ëèòâèí, 
êàíäèäàò òåõí³÷íèõ íàóê, äîöåíò; 
Âàëåð³é Êðàâåöü,
ñòóäåíò ìàã³ñòðàòóðè
Íàö³îíàëüíîãî òåõí³÷íîãî óí³âåðñèòåòó Óêðà¿íè «ÊÏ²»

Íàâåäåíî õàðàêòåðèñòèêó áåçîïëàòíèõ áàç äàíèõ, íàÿâíèõ íà ñàéò³ Äåðæàâíîãî
ï³äïðèºìñòâà «Óêðà¿íñüêèé ³íñòèòóò ³íòåëåêòóàëüíî¿ âëàñíîñò³» òà íà ñàéò³ ÂÎ²Â
äëÿ âèçíà÷åííÿì ¿õí³õ ìîæëèâîñòåé. Âèçíà÷åí³ óìîâè äîö³ëüíîñò³ âèêîíàííÿ ñàìî-
ñò³éíîãî ïîøóêó ÿê ïåðåä ïîäà÷åþ çàÿâêè, òàê ³ ï³ä ÷àñ ìîí³òîðèíãó ñèòóàö³¿ ùîäî
âæå çàðåºñòðîâàíî¿ òîðãîâåëüíî¿ ìàðêè. Âèçíà÷åíî äîö³ëüí³ñòü çàñòîñóâàííÿ äëÿ
ïðîöåäóð ïîøóêó Ì³æíàðîäíî¿ êëàñèô³êàö³¿ çîáðàæóâàëüíèõ åëåìåíò³â çíàê³â (Â³-
äåíñüêî¿ êëàñèô³êàö³¿). Âèçíà÷åíà ïîñë³äîâí³ñòü ïîøóêó äëÿ îòðèìàííÿ ìàêñèìàëü-
íî äîñòîâ³ðíèõ ðåçóëüòàò³â ïðè íàéìåíøèõ äëÿ îáðîáêè ìàñèâàõ ³íôîðìàö³¿,
ùî ïðîäåìîíñòðîâàíî íà ïðèêëàä³.

Êëþ÷îâ³ ñëîâà: òîðãîâåëüíà ìàðêà, çíàê äëÿ òîâàð³â òà ïîñëóã, ïîøóê, ñõîæ³ñòü,
òîòîæí³ñòü 



º íåäîñòàòíÿ îá³çíàí³ñòü ¿õí³õ âëàñíè-
ê³â, ùîäî ïîñë³äîâíîñò³ âèêîíàííÿ
ïðîöåäóð ñàìîñò³éíîãî ïîøóêó ïåðåä
ðåºñòðàö³þ òîðãîâåëüíî¿ ìàðêè â
Óêðà¿í³ òà â³äïîâ³äíî äî Ìàäðèäñüêî¿
ñèñòåìîþ, à òàêîæ ï³ä ÷àñ ìîí³òîðèí-
ãó ñèòóàö³¿ äîâêîëà âæå çàðåºñòðîâà-
íî¿ òîðãîâåëüíî¿ ìàðêè çàäëÿ â³äñòå-
æåííÿ ïîðóøåíü

Ôîðìóëþâàííÿ ö³ëåé ñòàòò³: ñèñòå-
ìàòèçàö³ÿ õàðàêòåðèñòèê äîñòóïíèõ
áàç äàíèõ; âèçíà÷åííÿ óìîâ äîö³ëüíî-
ñò³ âèêîíàííÿ ñàìîñò³éíîãî ïîøóêó
ïðè çàñòîñóâàíí³ äîñòóïíèõ áàç äàíèõ
äëÿ ïîøóêó òîðãîâåëüíèõ ìàðîê ÿê íà
åòàï³ ðåºñòðàö³¿ òîðãîâåëüíî¿ ìàðêè
òàê ³ íà åòàï³ ðåãóëÿðíîãî ìîí³òîðèíãó
ñèòóàö³¿, ùîäî ïîðóøåííÿ òðåò³ìè îñî-
áàìè ïðàâ íà âæå çàðåºñòðîâàíó òîðãî-
âåëüíó ìàðêó; âèçíà÷åííÿ äîö³ëüíîñò³
çàñòîñóâàííÿ äëÿ ïðîöåäóð ïîøóêó
Ì³æíàðîäíî¿ êëàñèô³êàö³¿ çîáðàæó-
âàëüíèõ åëåìåíò³â çíàê³â (Â³äåíñüêî¿
êëàñèô³êàö³¿); âèçíà÷åííÿ ïîñë³äîâíî-
ñò³ ïîøóêó äëÿ îòðèìàííÿ ìàêñèìàëü-
íî äîñòîâ³ðíèõ ðåçóëüòàò³â ïðè îáðîá-
ö³ íàéìåíøèõ ìàñèâ³â ³íôîðìàö³¿.

Âèêëàä îñíîâíîãî ìàòåð³àëó. Áàãà-
òî ïàòåíòíèõ ô³ðì ïðîïîíóþòü ïðî-
öåäóðó ïîøóêó òîðãîâåëüíî¿ ìàðêè. Äëÿ
ÿê³ñíîãî ïîøóêó òàêîæ ìîæíà çâåðíó-
òèñÿ äî Â³ää³ëåííÿ ³ííîâàö³é Ó²²Â [6].

Íà ñàéò³ Ó²²Â ìîæíà òàêîæ çä³é-
ñíèòè ñàìîñò³éíèé ïîøóê çà òàêèìè
áàçàìè äàíèõ:

•ÁÄ «Çàðåºñòðîâàí³ â Óêðà¿í³
çíàêè äëÿ òîâàð³â ³ ïîñëóã»;

•ÁÄ «Â³äîìîñò³ ïðî äîáðåâ³äîì³
çíàêè â Óêðà¿í³»;

•ÁÄ «Åëåêòðîííà âåðñ³ÿ àêóìóëÿ-
òèâíîãî îô³ö³éíîãî áþëåòåíÿ
«Ïðîìèñëîâà âëàñí³ñòü»;

•ÁÄ «Çàÿâêè íà çíàêè äëÿ òîâàð³â ³
ïîñëóã, ïðèéíÿò³ äî ðîçãëÿäó».

Ó êîæíî¿ ç öèõ áàç º ñâî¿ ìîæëèâî-
ñò³ é îáìåæåííÿ.

Çàãàëüíèì íåäîë³êîì áàç äàíèõ
ùîäî òîðãîâåëüíèõ ìàðîê íà ñàéò³
Ó²²Â ç ïîçèö³¿ ñïîæèâà÷à, º òå, ùî â
Óêðà¿í³ íå ìîæíà ñàìîñò³éíî øóêàòè
³íôîðìàö³þ çà ïîäàíèìè çàÿâêàìè íà

òîðãîâåëüí³ ìàðêè, õî÷à ç ë³òà 2015 ð.
íà ñàéò³ Ó²²Â ç’ÿâèëàñÿ ìîæëèâ³ñòü
çä³éñíþâàòè ïîøóê ó ïîòî÷íîìó ðå-
æèì³ äëÿ çàÿâîê, ÿê³ ïðîéøëè ôîð-
ìàëüíó åêñïåðòèçó (ÁÄ «Çàÿâêè íà
çíàêè äëÿ òîâàð³â ³ ïîñëóã, ïðèéíÿò³
äî ðîçãëÿäó»). Ó òàêîìó ðàç³ ³ñíóº òàê
çâàíà «ìåðòâà çîíà» ïîøóêó, áî ö³ëêîì
ìîæëèâèé âèïàäîê, êîëè, íàïðèêëàä,
ì³ñÿöü òîìó áóëà ïîäàíà çàÿâêà íà òî-
òîæíó òîðã³âåëüíó ìàðêó òà â³äøóêàòè
òàêó òîðãîâåëüíó ìàðêó ñàìîñò³éíî
íåìîæëèâî. 

Äëÿ òîãî ùîá ïðîâåñòè ïîâíîö³í-
íèõ ïîøóê òîðãîâåëüíî¿ ìàðêè ïî çà-
ÿâêàõ, ÿê³ ùå íå ïðîéøëè ôîðìàëüíó
åêñïåðòèçó, ïîòð³áíî çâåðíóòèñÿ äî
Â³ää³ëåííÿ ³ííîâàö³é Äåðæàâíîãî ï³ä-
ïðèºìñòâà «Óêðà¿íñüêèé ³íñòèòóò ³í-
òåëåêòóàëüíî¿ âëàñíîñò³». Ïðîòå öÿ
ïðîöåäóðà íå áåçêîøòîâíà [6], äî òîãî
æ íå âèêëþ÷åíà ñèòóàö³ÿ, ùî â ïåð³îä
÷àñó â³ä çàâåðøåííÿ ïðîöåäóðè ïî-
øóêó äî ÷àñó ïîäà÷³ çàÿâêè çàÿâíè-
êîì, ÿêèé çàìîâèâ âèêîíàííÿ ïîøóêó
òðåòÿ îñîáà íå ïîäàñòü ñõîæó ÷è òî-
òîæíó òîðãîâåëüíó ìàðêó. Òîæ ïîâíî¿
ãàðàíò³¿ íåìàº.

Õàðàêòåðèñòèêà áàç äàíèõ, äîñòóï-
íèõ íà ñàéò³ Ó²²Â ç óðàõóâàííÿì ¿õí³õ
ìîæëèâîñòåé íàâåäåíà â Òàáë. 1.

Ïîøóê ìîæíà çä³éñíèòè çà ÁÄ «Çà-
ðåºñòðîâàí³ â Óêðà¿í³ çíàêè äëÿ òîâà-
ð³â ³ ïîñëóã», àëå öÿ áàçà (êð³ì íóìåðà-
ö³éíîãî, ³ìåííîãî ïîøóêó òà ïîøóêó
çà êîëüîðàìè) ïåðåäáà÷àº ìîæëèâ³ñòü
çä³éñíåííÿ ïîøóêó ò³ëüêè çà êëàñàìè
Ì³æíàðîäíî¿ êëàñèô³êàö³¿ òîâàð³â òà
ïîñëóã äëÿ ö³ëåé ðåºñòðàö³¿ çíàê³â
(Í³ööüêà êëàñèô³êàö³ÿ) [7] ³ â ðåçóëü-
òàò³, ìè îòðèìóºìî äîñèòü çíà÷íèé
ìàñèâ ³íôîðìàö³¿, êîòðèé âàæêî ïðî-
àíàë³çóâàòè (íàïðèêëàä, ÿêùî íàñ ö³-
êàâèòü òîðãîâåëüíà ìàðêà äëÿ âèðîá-
íèêà âèðîá³â ç ìåòàë³â òà ¿õí³õ ñïëà-
â³â, çîêðåìà é ìåòàëîêîíñòðóêö³é, òî
íàì íåîáõ³äíî çä³éñíèòè ïîøóê çà
êëàñîì 6 ³ ñòàíîì íà 01.09.2015 ð. ìè
îòðèìàëè 6391 çíàê³â). 

Äëÿ á³ëüø øâèäêîãî ïîøóêó ïî-
òð³áíî ñêîðèñòàòèñÿ áàçàìè äàíèõ,
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Íàçâà áàçè òà ¿¿ åëåêòðîííà
àäðåñà

Ìîæëèâîñò³ Ïðèì³òêè

ÁÄ «Çàðåºñòðîâàí³ â Óêðà¿í³
çíàêè äëÿ òîâàð³â ³ ïîñëóã» 
http://base.uipv.org/searchBU
L/search.php?dbname=certtm

³íôîðìàö³ÿ íàäàºòüñÿ ïî÷è-
íàþ÷è ç áþëåòåíÿ 1/1993;
ïîøóê íóìåðàö³éíèé;
ïîøóê ³ìåííèé;
ïîøóê çà Í³ööüêîþ êëàñè-
ô³êàö³ºþ;
ïîøóê çà êîëüîðàìè

â³äñóòíÿ ìîæëèâ³ñòü
ïîøóêó çà çàÿâêàìè; 
ïðè ïîøóêó çà Í³ööüêîþ
êëàñèô³êàö³ºþ îòðèìóº-
ìî âåëèêèé ìàñèâ ³íôîð-
ìàö³¿;
â³äñóòíÿ ìîæëèâ³ñòü
ïîøóêó çà Â³äåíñüêîþ
êëàñèô³êàö³ºþ òà çà
êëþ÷îâèìè ñëîâàìè

ÁÄ «Â³äîìîñò³ ïðî äîáðå-
â³äîì³ çíàêè â Óêðà¿í³»
http://base.uipv.org/searchBul/
search.php?dbname=certwkm

ïîøóê íóìåðàö³éíèé;
ïîøóê ³ìåííèé;
ïîøóê çà òèïîì ð³øåííÿ;
ïîøóê çà êëþ÷îâèìè 
ñëîâàìè; 
ïîøóê çà Í³ööüêîþ êëàñè-
ô³êàö³ºþ

â³äñóòíÿ ìîæëèâ³ñòü
ïîøóêó çà Â³äåíñüêîþ
êëàñèô³êàö³ºþ 

ÁÄ «Åëåêòðîííà âåðñ³ÿ àêó-
ìóëÿòèâíîãî îô³ö³éíîãî
áþëåòåíÿ «Ïðîìèñëîâà âëàñ-
í³ñòü» «Â³äîìîñò³ ïðî âèäà÷ó
ñâ³äîöòâ Óêðà¿íè íà çíàêè
äëÿ òîâàð³â òà ïîñëóã»
http://base.uipv.org/searchBu
l/search.php?action=changedb 

ïîøóê íóìåðàö³éíèé;
ïîøóê ³ìåííèé;
ïîøóê çà òèïîì ð³øåííÿ;
ïîøóê çà Í³ööüêîþ òà
Â³äåíñüêîþ êëàñèô³êàö³ÿ-
ìè;
ïîøóê çà êëþ÷îâèìè ñëî-
âàìè; 
ïîøóê çà êîëüîðàìè

³íôîðìàö³ÿ íàäàºòüñÿ
ïî÷èíàþ÷è ç áþëåòåíÿ
4/2006;
â³äñóòíÿ ìîæëèâ³ñòü
ïîøóêó çà çàÿâêàìè; 
â³äñóòíÿ ìîæëèâ³ñòü
ïîøóêó çà Ìàäðèäñü-
êîþ ñèñòåìîþ

ÁÄ «Åëåêòðîííà âåðñ³ÿ àêó-
ìóëÿòèâíîãî îô³ö³éíîãî
áþëåòåíÿ «Ïðîìèñëîâà âëàñ-
í³ñòü» «Â³äîìîñò³ ïðî çíàêè,
çàðåºñòðîâàí³ â³äïîâ³äíî äî
Ìàäðèäñüêî¿ óãîäè ïðî ì³æ-
íàðîäíó ðåºñòðàö³þ çíàê³â
òà/àáî Ïðîòîêîëó äî
Ìàäðèäñüêî¿ óãîäè ïðî ì³æ-
íàðîäíó ðåºñòðàö³þ çíàê³â»
http://base.uipv.org/searchBu
l/search.php?action=changedb

ïîøóê íóìåðàö³éíèé;
ïîøóê ³ìåííèé;
ïîøóê çà òèïîì ð³øåííÿ;
ïîøóê çà Í³ööüêîþ êëàñè-
ô³êàö³ºþ

³íôîðìàö³ÿ íàäàºòüñÿ
ïî÷èíàþ÷è ç áþëåòåíÿ
4/2006; 
â³äñóòíÿ ìîæëèâ³ñòü
ïîøóêó çà çàÿâêàìè; 
â³äñóòíÿ ìîæëèâ³ñòü
ïîøóêó çà Â³äåíñüêîþ
êëàñèô³êàö³ºþ òà çà
êëþ÷îâèìè ñëîâàìè

ÁÄ «Åëåêòðîííà âåðñ³ÿ àêó-
ìóëÿòèâíîãî îô³ö³éíîãî
áþëåòåíÿ «Ïðîìèñëîâà âëàñ-
í³ñòü» «Â³äîìîñò³ ïðî äîáðå
â³äîì³ çíàêè â Óêðà¿í³» 
http://base.uipv.org/searchBu
l/search.php?action=changedb 

ïîøóê íóìåðàö³éíèé;
ïîøóê ³ìåííèé;
ïîøóê çà òèïîì ð³øåííÿ;
ïîøóê çà êëþ÷îâèìè ñëî-
âàìè; 
ïîøóê çà Í³ööüêîþ êëàñè-
ô³êàö³ºþ

³íôîðìàö³ÿ íàäàºòüñÿ
ïî÷èíàþ÷è ç áþëåòåíÿ
4/2006; 
â³äñóòíÿ ìîæëèâ³ñòü
ïîøóêó çà Â³äåíñüêîþ
êëàñèô³êàö³ºþ 

ÁÄ «Çàÿâêè íà çíàêè äëÿ
òîâàð³â ³ ïîñëóã, ïðèéíÿò³ äî
ðîçãëÿäó»
http://base.uipv.org/searchBU
L/search.php?dbname=apptmc 

ïîøóê íóìåðàö³éíèé;
ïîøóê ³ìåííèé;
ïîøóê çà Í³ööüêîþ òà
Â³äåíñüêîþ êëàñèô³êàö³ÿìè;
ïîøóê çà êëþ÷îâèìè ñëîâàìè;
ïîøóê çà êîëüîðàìè

³íôîðìàö³ÿ íàäàºòüñÿ,
ùîäî çàÿâîê, ÿê³ ïðî-
éøëè ôîðìàëüíó 
åêñïåðòèçó ï³ñëÿ
20.08.2015 ð.

Òàáëèöÿ 1. Áàçè äàíèõ íà ñàéò³ Ó²ÏÂ ùîäî òîðãîâåëüíèõ ìàðîê



ÿê³ ïåðåäáà÷àþòü ìîæëèâ³ñòü ïîøóêó
çà êëþ÷îâèìè ñëîâàìè òà Ì³æíàðîä-
íîþ êëàñèô³êàö³ºþ çîáðàæóâàëüíèõ
åëåìåíò³â çíàê³â (Â³äåíñüêà êëàñèô³-
êàö³ÿ) [8], à ñàìå ÁÄ «Åëåêòðîííà âåð-
ñ³ÿ àêóìóëÿòèâíîãî îô³ö³éíîãî áþëå-
òåíÿ «Ïðîìèñëîâà âëàñí³ñòü» «Â³äîìî-
ñò³ ïðî âèäà÷ó ñâ³äîöòâ Óêðà¿íè íà
çíàêè äëÿ òîâàð³â òà ïîñëóã». ßêùî
ïëàíîâàíà äî ðåºñòðàö³¿/ìîí³òîðèíãó
òîðãîâåëüíà ìàðêà ì³ñòèòü çîáðàæåííÿ
íîñîðîãà ó ðîáî÷îìó îäÿç³, òî êîä Â³-
äåíñüêî¿ êëàñèô³êàö³¿ òàêîãî çîáðà-
æåííÿ — 3.2.25 «Òâàðèíè ñåð³¿ ²² â êî-
ñòþìàõ» (äî ñåð³¿ ²² íàëåæàòü ñëîíè,
ìàìîíòè, ã³ïîïîòàìè, íîñîðîãè, îêàï³,
âåðáëþäè, ëàìè, àëüïàêè, â³êóíü¿).
Ó ïîøóêîâîìó ïîë³ çàçíà÷èìî îäíî-
÷àñíî êîä Â³äåíñüêî¿ êëàñèô³êàö³¿ òà-
êîãî çîáðàæåííÿ 3.2.25 òà êëàñ 6 Í³ö-
öüêî¿ êëàñèô³êàö³¿ — îòðèìàºìî ëèøå
îäíó òîðãîâåëüíó ìàðêó.

Ïðè çàñòîñóâàíí³ ÁÄ «Åëåêòðîííà
âåðñ³ÿ àêóìóëÿòèâíîãî îô³ö³éíîãî áþ-
ëåòåíÿ «Ïðîìèñëîâà âëàñí³ñòü» «Â³äî-
ìîñò³ ïðî âèäà÷ó ñâ³äîöòâ Óêðà¿íè íà
çíàêè äëÿ òîâàð³â òà ïîñëóã», ñë³ä âðà-
õóâàòè, ùî â í³é íàÿâíà ³íôîðìàö³ÿ ç
êâ³òíÿ 2006 ð. (à ñâ³äîöòâî âèäàºòüñÿ
íà 10-ð³÷íèé òåðì³í), äî òîãî æ ùîðî-
êó ç ö³º¿ áàçè âèäàëÿþòüñÿ «ñòàð³» çà-
ïèñè. ²íôîðìàö³þ, ÿêî¿ íåìàº ó âèùå-
çàçíà÷åí³é áàç³, ìîæíà øóêàòè ëèøå
ïåðåãëÿäàþ÷è êîíêðåòí³ áþëåòåí³
«Ïðîìèñëîâà âëàñí³ñòü», ÿê³ òåæ ³ñ-
íóþòü â åëåêòðîíí³é ôîðì³. Òàêèé
ïîøóê ïîòð³áíî âèêîíàòè ñòîñîâíî
âñ³õ íîìåð³â áþëåòåí³â  äî çàâåðøåííÿ
10 ðîê³â íà äàòó ïëàíîâàíî¿ ïîäà÷³ çà-
ÿâêè (äëÿ ïðîöåäóðè ìîí³òîðèíãó íà
äàòó âèêîíàííÿ ìîí³òîðèíãó). Äëÿ ïî-
øóêó ïî áþëåòåíÿõ çà ÁÄ «Çàðåºñòðî-
âàí³ â Óêðà¿í³ çíàêè äëÿ òîâàð³â ³ ïî-
ñëóã» íàáèðàºìî, íàïðèêëàä, áþëå-
òåíü 3/2006 òà êëàñ 6 Í³ööüêî¿
êëàñèô³êàö³¿, ðåçóëüòàò — 25 òîðãî-
âåëüíèõ ìàðîê. 

Ïðè çàñòîñóâàíí³ ÁÄ «Åëåêòðîííà
âåðñ³ÿ àêóìóëÿòèâíîãî îô³ö³éíîãî áþ-
ëåòåíÿ «Ïðîìèñëîâà âëàñí³ñòü» «Â³äî-
ìîñò³ ïðî âèäà÷ó ñâ³äîöòâ Óêðà¿íè íà

çíàêè äëÿ òîâàð³â òà ïîñëóã», ñë³ä
âðàõóâàòè, ùî â í³é â³äñóòíÿ ³íôîðìà-
ö³ÿ ïðî ÷èíí³ â Óêðà¿í³ ñâ³äîöòâà
çà Ìàäðèäñüêîþ ñèñòåìîþ, òîìó ìîæ-
ëèâ³ òàê³ âàð³àíòè:

•ïîòð³áíî çâåðíóòèñÿ äî ³íøî¿ ÁÄ
«Åëåêòðîííà âåðñ³ÿ àêóìóëÿòèâ-
íîãî îô³ö³éíîãî áþëåòåíÿ «Ïðî-
ìèñëîâà âëàñí³ñòü», à ñàìå äî ÁÄ
«Â³äîìîñò³ ïðî çíàêè, çàðåºñòðî-
âàí³ â³äïîâ³äíî äî Ìàäðèäñüêî¿
óãîäè ïðî ì³æíàðîäíó ðåºñòðàö³þ
çíàê³â òà/àáî Ïðîòîêîëó äî Ìàä-
ðèäñüêî¿ óãîäè ïðî ì³æíàðîäíó
ðåºñòðàö³þ çíàê³â». Íàáèðàºìî
êëàñ 06 Í³ööüêî¿ êëàñèô³êàö³¿,
ðåçóëüòàò — 2146 òîðãîâåëüíèõ
ìàðîê (çíîâó æ òàêè âåëèêèé
îáñÿã ³íôîðìàö³¿), òîìó äîö³ëüíî
âèêîðèñòàòè ÁÄ «ROMARIN»,
ÿêà ðîçì³ùåíà íà ñàéò³ ÂÎ²Â [9],
äëÿ ïîøóêó òîðãîâåëüíèõ ìàðîê,
ùî ä³þòü â Óêðà¿í³ çà Ìàäðèäñü-
êîþ ñèñòåìîþ;

•ïîòð³áíî çâåðíóòèñü äî ÁÄ «Â³äî-
ìîñò³ ïðî äîáðåâ³äîì³ çíàêè â
Óêðà¿í³». Íàáèðàºìî êëàñ 06 Í³ö-
öüêî¿ êëàñèô³êàö³¿, ðåçóëüòàò —
4 òîðãîâåëüí³ ìàðêè. Îñê³ëüêè
³ñíóº ³ìîâ³ðí³ñòü òîãî, ùî íà ÷àñ
ïåðåâ³ðêè çíàê, ÿêèé íàÿâíèé â
ö³é áàç³, íå âèçíàíèé äîáðåâ³äî-
ìèì â Óêðà¿í³ (ç ÷àñîì ñèòóàö³ÿ
ìîæå çì³íèòèñÿ íå íà êîðèñòü
âëàñíèêà ÒÌ â Óêðà¿í³), òîìó íåîá-
õ³äíî çâåðíóòèñü äî Ãëîáàëüíî¿
áàçè äàíèõ ïî áðåíäàõ [10].

Âèñíîâêè ïðîâåäåíîãî äîñë³äæåííÿ. 
Ñàìîñò³éíèé ïîøóê çà äîñòóïíèìè

áàçàìè äàíèõ º äîö³ëüíèì ÿê ïðè ï³ä-
ãîòîâö³ äî ðåºñòðàö³¿ òîðãîâåëüíî¿
ìàðêè, òàê ³ ïðè ìîí³òîðèíãó ñèòóàö³¿,
ùîäî ìîæëèâèõ ïîðóøåíü ïðàâ. Ðåêî-
ìåíäóºìî çä³éñíþâàòè ïîøóê òîðãî-
âåëüíî¿ ìàðêè ïëàíîâàíî¿ äî ðåºñòðàö³¿
â Óêðà¿í³ ÷è âæå çàðåºñòðîâàíî¿ (äëÿ
ìîí³òîðèíãó) â òàê³é ïîñë³äîâíîñò³:
1) âèçíà÷èòè êîäè çà Í³ööüêîþ óãî-

äîþ ïðî Ì³æíàðîäíó êëàñèô³êà-
ö³þ òîâàð³â ³ ïîñëóã äëÿ ðåºñòðàö³¿
çíàê³â (Í³ööüêà êëàñèô³êàö³ÿ);
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2) âèçíà÷èòè êîäè çîáðàæàëüíèõ
åëåìåíò³â çíàê³â çà Ì³æíàðîäíîþ
êëàñèô³êàö³ºþ çîáðàæóâàëüíèõ
åëåìåíò³â çíàê³â (Â³äåíñüêà êëà-
ñèô³êàö³ÿ);

3) çä³éñíèòè ïîøóê çà áàçàìè äàíèõ
íà ñàéò³ Ó²²Â:
3.1) çà ÁÄ «Åëåêòðîííà âåðñ³ÿ

àêóìóëÿòèâíîãî îô³ö³éíîãî áþ-
ëåòåíÿ «Ïðîìèñëîâà âëàñí³ñòü»
«Â³äîìîñò³ ïðî âèäà÷ó ñâ³äîöòâ
Óêðà¿íè íà çíàêè äëÿ òîâàð³â
òà ïîñëóã» çà êîäàìè Â³äåíñüêî¿
êëàñèô³êàö³¿;

3.2) çà ÁÄ «Åëåêòðîííà âåðñ³ÿ
àêóìóëÿòèâíîãî îô³ö³éíîãî áþ-
ëåòåíÿ «Ïðîìèñëîâà âëàñí³ñòü»
Â³äîìîñò³ ïðî äîáðå â³äîì³ çíàêè
â Óêðà¿í³ çà êîäàìè Í³ööüêî¿ òà
Â³äåíñüêî¿ êëàñèô³êàö³¿;

3.3) çà ÁÄ «Çàðåºñòðîâàí³ â
Óêðà¿í³ çíàêè äëÿ òîâàð³â ³ ïî-
ñëóã» ïî îêðåìèì áþëåòíÿì äî
çàêðèòòÿ 10-ð³÷íîãî öèêëó çà
êîäàìè Í³ööüêî¿ êëàñèô³êàö³¿;

3.4) çà ÁÄ «Çàÿâêè íà çíàêè äëÿ
òîâàð³â ³ ïîñëóã, ïðèéíÿò³ äî
ðîçãëÿäó».

4) çä³éñíèòè ïîøóê çà áàçàìè äàíèõ
íà ñàéò³ çà ÁÄ «ÂÎ²Â»: 
4.1) çà ÁÄ «ROMARIN»:

•ÿêùî íå ïëàíóºòüñÿ ì³æíàðîäíà
ðåºñòðàö³ÿ, òî çà êëþ÷îâèìè ñëî-

âàìè, êîäîì äåðæàâè Óêðà¿íà
çã³äíî ³ç ñòàíäàðòîì ÂÎ²Â SÒ.3 òà
çà êîäàìè Í³ööüêî¿ òà Â³äåíñüêî¿
êëàñèô³êàö³¿;

•ÿêùî ïëàíóºòüñÿ ì³æíàðîäíà ðå-
ºñòðàö³ÿ, òî çà êëþ÷îâèìè ñëîâà-
ìè, çà êîäàìè  Â³äåíñüêî¿ êëàñè-
ô³êàö³¿ òà áóäü-ÿêèìè äîñòóïíèìè
äàíèìè (íàïðèêëàä çà êîäàìè
«ïîòð³áíèõ» äåðæàâ çã³äíî ³ç
ñòàíäàðòîì ÂÎ²Â SÒ.3);
4.2) çà Ãëîáàëüíîþ áàçîþ äàíèõ

ïî áðåíäàì, ç óðàõóâàííÿì äî-
ö³ëüíîñò³ ïëàíóâàííÿ/íàÿâíîñò³
ì³æíàðîäíî¿ ðåºñòðàö³¿ òîðãî-
âåëüíî¿ ìàðêè.

5) çà ÁÄ ïàòåíòíèõ â³äîìñòâ êðà¿í,
â ÿêèõ ïëàíóºòüñÿ/íàÿâíà ðå-
ºñòðàö³ÿ òîðãîâåëüíî¿ ìàðêè. 
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Ðîìàøêî À., Ëèòâèí À., Êðàâåö Â. Ïðèìåíåíèå áåñïëàòíûõ áàç äàííûõ äëÿ ñà-
ìîñòîÿòåëüíîãî ïîèñêà òîðãîâûõ ìàðîê. Ïðèâåäåíà õàðàêòåðèñòèêà áåñïëàòíûõ áàç
äàííûõ, èìåþùèõñÿ íà ñàéòå Ãîñóäàðñòâåííîãî ïðåäïðèÿòèÿ «Óêðàèíñêèé èíñòèòóò
èíòåëëåêòóàëüíîé ñîáñòâåííîñòè» è íà ñàéòå ÂÎÈÑ ñ îïðåäåëåíèåì èõ âîçìîæíîñ-
òåé. Îïðåäåëåíû óñëîâèÿ öåëåñîîáðàçíîñòè âûïîëíåíèÿ ñàìîñòîÿòåëüíîãî ïîèñêà
êàê ïåðåä ïîäà÷åé çàÿâêè, òàê è âî âðåìÿ ìîíèòîðèíãà ñèòóàöèè îòíîñèòåëüíî óæå
çàðåãèñòðèðîâàííîé òîðãîâîé ìàðêè. Îïðåäåëåíà öåëåñîîáðàçíîñòü ïðèìåíåíèÿ äëÿ
ïðîöåäóð ïîèñêà Ìåæäóíàðîäíîé êëàññèôèêàöèè èçîáðàçèòåëüíûõ ýëåìåíòîâ çíàêîâ
(Âåíñêîé êëàññèôèêàöèè). Îïðåäåëåíà ïîñëåäîâàòåëüíîñòü ïîèñêà äëÿ ïîëó÷åíèÿ
ìàêñèìàëüíî ïðèáëèæåííûõ ê äåéñòâèòåëüíîñòè ðåçóëüòàòîâ ïðè íàèìåíüøèõ äëÿ
îáðàáîòêè ìàññèâàõ èíôîðìàöèè, êîòîðàÿ ïðîäåìîíñòðèðîâàíà íà ïðèìåðå.

Êëþ÷åâûå ñëîâà: òîðãîâàÿ ìàðêà, çíàê äëÿ òîâàðîâ è óñëóã, ïîèñê, ïîäîáíîñòü,
òîæäåñòâåííîñòü

Romashko A., Litvin A., Kravets V. The use of free database for self-searching
trademarks. The provided data is available on the website of  State Department
«Ukranian Institute of Intellectual Property» as follows: «Trademarks for goods and
services that are registered in Ukraine»; «Data on well-known trademarks in Ukraine»;
«The e-version of the accumulation of the Official Bulletin «Industrial Property»; «Ap-
plications for trademarks related to goods and services are accepted for consideration».
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«Appropriate self-research have been determined. This applies to both, pre-application
and during the monitoring of the situation when a trademark has been registered al-
ready. The possibility of a rapid and quality research using all these databases has been
proven. The practicability of using International Classification of the Figurative bits
and pieces of Marks (Vienna Classification) during research. In the example provided, a
decrease in processed volumes of information can be seen for use in the research of ad-
ditional search fields (in particular the codes of the Vienna Classification). Proven that
it is practical to use the data available on the website of the World Intellectual Proper-
ty Organization, such as the «ROMARIN» and «Global Database of brands.» Recom-
mendations are made for doing a proper trademark research upon registering a trade-
mark in Ukraine or on an already registered trademark (to future monitoring) is as fol-
lows: define codes in  the Nice Agreement Concerning the International Classification
of Goods and Services for the Registration of Trademarks (Nice Classification); define
codes of figurative elements of the trademark, which is searched under the Interna-
tional Classification of the Figurative Elements of Trademarks (Vienna classification);
search the database on the website of the Ukrainian Institute of Industrial Property
(«E-version of accumulation of the Official Bulletin» Industrial Property» «About li-
censing of Ukraine on trademarks for goods and services» with the codes of the Vienna
Classification, «The e-version of accumulation of the Official Bulletin «Industrial
Property»; For detailed information on well-known trademarks in Ukraine on codes of
the Nice and Vienna Classification «registered in Ukraine for goods and services» for
individual ballots to the closure of a 10-year cycle on the codes of the Nice Classifica-
tion, «Applications for trademarks for goods and services are accepted for considera-
tion»); search the database located on the website of the World Intellectual Property
Organization (database «ROMARIN» and in the «Global database of brands»; search
the databases of patent offices of individual countries in which it is planned to register
or have already registered a trademark.

Keywords: trademark, trademark for goods and services, research, similarly, identity
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During the last years the market
of the printed products in Ukraine has
considerably increased. Photos became
one of the most important elements of in-
formation stream; they are used in an ad-
vertisement, tourism sphere, mass me-
dias and other spheres of human activity.

«Photography» is a word derived
from the Greek words photos («light»)
and graphein («to draw»). The word
was first used by the scientist Sir John
F. W. Herschel in 1839. The history of
photography has roots in remote antiq-
uity with the discovery of the principle
of the camera obscura and the observa-
tion that some substances are visibly al-
tered by exposure to light.

The first photography was made
with a camera obscura on a summer day
in 1827 by Joseph Nicephore Niepce.
Niepce’s photograph required eight
hours of light exposure to create and
after appearing would soon fade away.

Louis Daguerre was the inventor of
the first practical process of photogra-
phy. In 1829, he formed a partnership
with Joseph Nicephore Niepce to im-
prove the process Niepce had developed.
In 1839 after several years of experi-
mentation and Niepce’s death, Daguerre
developed a more convenient and effec-
tive method of photography, naming it
after himself — the daguerreotype [1].

From that moment photography be-
came one of the most interesting and
demanded phenomenon in human life.
Photos are all around us.

Photograph had changed a lot since
the invention of it. The time influenced
not only on the views, reflected on pic-
tures, but it also involved the forms of
legal protection of rights on photo.
Photographic work passed a long way
from an invention of the new process of
image transmission («daguerreotypes»)
in 1839 by Louis Daguerre, artist and

АВТОРСЬКЕ ПРАВО

COPYRIGHT ON THE PHOTOGRAPHIC WORKS
IN UKRAINE

Îëüãà Óë³ò³íà, 
àñï³ðàíò, ìîëîäøèé íàóêîâèé ñï³âðîá³òíèê ÍÄ² ³íòåëåêòóàëüíî¿ âëàñíîñò³
ÍÀÏðÍ Óêðà¿íè

Ó ñòàòò³ ïðîàíàë³çîâàí³ îñíîâí³ ï³äõîäè äî âèçíà÷åííÿ ôîòîãðàô³÷íîãî òâîðó, âè-
ÿâëåí³ îñíîâí³ ïðîáëåìè, ùî ïîñòàþòü ïåðåä àâòîðîì ôîòîãðàô³é, ç ïðèâîäó çàõèñòó
àâòîðñüêèõ ïðàâ íà ôîòî. Ó ñòàòò³ âêàçàí³ ñóòòºâ³ ïðîãàëèíè â íàö³îíàëüíîìó çàêî-
íîäàâñòâ³, ùî ðåãóëþº ïèòàííÿ çàõèñòó àâòîðñüêèõ ïðàâ íà ôîòîãðàô³÷í³ òâîðè.

Àâòîð ðîçãëÿäàº ìåõàí³çì íàäàííÿ çàõèñòó àâòîðñüêèõ ïðàâ íà ôîòîãðàô³¿, éîãî
îñîáëèâîñò³ â ìåðåæ³ ²íòåðíåò. Òàêîæ ðîçãëÿäàþòüñÿ îñíîâí³ êðèòåð³¿, â³äïîâ³äíî
äî ÿêèõ íàäàºòüñÿ ïðàâîâà îõîðîíà òà çàõèùàþòüñÿ ïðàâà íà ôîòîãðàô³÷í³ òâîðè.

Ó ñòàòò³ òàêîæ ðîçãëÿäàþòüñÿ äåÿê³ íîâ³òí³ òåõí³÷í³ çàñîáè çàõèñòó ïðàâ íà ôîòî-
ãðàô³÷í³ òâîðè, àíàë³çóþòüñÿ ¿õí³ îñîáëèâîñò³. Çðîáëåíî îãëÿä ïðîãàëèí ó íàö³î-
íàëüíîìó çàêîíîäàâñòâ³, ùî ñòîñóþòüñÿ ïèòàíü â³ëüíîãî äîñòóïó äî ³íôîðìàö³¿, ñâî-
áîäè ïàíîðàìè.

Îêðåìó óâàãó ïðèä³ëåíó òàêîìó ïîíÿòòþ, ÿê öèôðîâà ôîòîãðàô³ÿ, òà ïðîáëåìà-
òèö³ âðåãóëþâàííÿ ïèòàíü, ïîâ’ÿçàíèõ ç íåþ íà íîðìàòèâíîìó ð³âí³. 

Êëþ÷îâ³ ñëîâà: ôîòîãðàô³ÿ, àâòîðñüêå ïðàâî, öèôðîâà ôîòîãðàô³ÿ



inventor from France, to appearance of
the modern digital photos.

In accordance with the Law of
Ukraine «On Copyright and Related
Rights» one of the objects of copyright
are photographic works, including
works made by methods similar to pho-
tography [2]. 

There was a term «photograph» in
the previous formulation of the cited
Law. Now the norms of Ukrainian Law
«On Copyright and Related Rights» co-
incide with positions of Berne Conven-
tion for the Protection of Literary and
Artistic Works. The Berne Convention
settles that the expression literary and
artistic works shall include every pro-
duction in the literary, scientific and
artistic domain, whatever may be the
mode or form of its expression, such as …
photographic works to which are assimi-
lated works expressed by a process anal-
ogous to photography… [3].

Thus, from position of the Ukrainian
legislation photographic work is an ob-
ject of copyright protected as the work
of art.

However, there is no definition of
the term «photographic work» neither
in national laws nor in international
acts, a consent to obligatoriness of
which is given by Verkhovna Rada of
Ukraine.

As a result there are plenty of dif-
ferent definitions of this term. 

There are many variations of the de-
finition of «photo» among scientists,
including the definition given by a team
of WIPO scientists — photography is
defined as a still image, obtained on
surfaces sensitive to light and other ra-
diation, independently from the techni-
cal nature of the process of obtaining
an image [4].

A group of Ukrainian scientists
worked out their own version of the de-
finition based on the experience of col-
leagues from WIPO, so under the pho-
tographic work is meant work, which
depicts real objects obtained on surfaces
that are sensitive to light or other radi-

ation. These works are protected by
copyright as literary works under the
condition that the composition, selec-
tion or fixation method of such object
is marked by originality [5].

Ukrainian legislation imposes signif-
icant restrictions on the limits of the
protection of photos — not every pic-
ture is protected by the copyright, but
one that is a work of art.

Photographic work should have its
artistic value, and any conception, the
idea of a work must be expressed in an
objective form. This means that any idea,
concept have to be created in such a man-
ner to be suitable for the perception by
other people. For photos it is negative,
slide, etc. and imprint by itself.

Photographic works protected by
copyright are the result of intellectual
creative acts of the author (photograph-
er). So, concluding this, according to the
laws of Ukraine creative or artistic pho-
tographs are protected by the copyright.

Creative and artistic photographs
generally recognized those works,
which emotionally impact on the audi-
ence, because of spectacular combina-
tions of lighting on the subject and
other. While taking the creative photo-
graph authors personally choose photo-
graphic film or matrix sensitivity,
choose the subject, build a scene or the
composition of objects of shooting.

In the art. 12 of the Law of Ukraine
«On Copyright and Related Rights» is
imposed that «copyright and ownership
right to the material object in which a
work is embodied shall not be interde-
pendent. The alienation of the material
object in which a work is embodied
shall not signify the alienation of copy-
right and vice versa» [1]. Thus, not the
film, slide, negative, photographic
print are protected by copyright, but
the set of ideas and images depicted on
them. Person, who acquired the photos
becomes the owner, but does not gain
the copyright in such photos.

The registration of copyright is not
obligatory in Ukraine, as copyright on
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photo shall arise by virtue of the work’s
creation. No registration of a work or
any other special formalization thereof,
nor performance of any other formali-
ties, shall be required for the emer-
gence and exercise of copyright [2]. It
is enough to put a copyright sign with
such information as the name of author
and the year of first publication of
work. It looks like © Olha Ulitina,
2015. There are some cases when the
registration is necessary, for example
during the assignment of rights.

The following personal non-propri-
etary rights shall be vested in the au-
thor of the photo: the right to require
recognition of his authorship by proper-
ly indicating the author’s name on a
work and its copies and during any pub-
lic use of the work, if practicable; the
right to prohibit the mention of his
name during public use of a work, if
the author wishes to remain anony-
mous; the right to choose a pseudonym,
indicating and requiring an indication
of a pseudonym instead of the author’s
real name on a work and its copies, and
during any public use thereof; the right
to require preservation of the integrity
of a work, and to counteract any distor-
tion, deformation or other alteration of
a work, or any other encroachment
thereon that may prejudice the author’s
honor and reputation. The author’s per-
sonal non-proprietary rights shall not
be assigned (alienated) to other persons.

The proprietary rights of an author
(or other copyright holder) shall include:
the exclusive right to use a work; the ex-
clusive right to allow or prohibit the use
of a work by other persons. The propri-
etary rights of an author (or other copy-
right holder) may be assigned (alienated)
to another person in compliance with the
provisions of Law, whereupon this per-
son shall become a copyright holder [2].

According to the Law of Ukraine «On
Copyright and Related Rights» copy-
right shall remain in effect throughout
the author’s lifetime and for 70 years
after his (her) death. 

Ukrainian legislation doesn’t ex-
pressly provide the copyright protection
of digital photo. While the Law of
Ukraine «On Copyright and Related
Rights» have enough general words for
the application of law to digital photos.

Since in the digital era photographic
images are stored in intangible form,
protection of digital photos is much
more complicated. 

According to experts the biggest spe-
cialty of digital photographs is that
they don’t have copies and only dupli-
cates of a work. During the transfer of
data from one data medium to another
the original photograph is transferred
without changes.

Infringement of the copyright which
subsists in a photograph can be per-
formed through copying the photograph.
This is because the owner of the copy-
right on the photograph has the exclu-
sive right to copy the photograph. For
there to be infringement of the copyright
on a photograph, there must be copying
of a substantial part of the photograph.
A photograph can also be a mechanism of
infringement of the copyright which sub-
sists in another work. For example, a
photograph which copies a substantial
part of an artistic work, such as a sculp-
ture, painting, architectural work (build-
ing) or another photograph (without per-
mission) would infringe the copyright
which subsists in those works. The last
state is connected with the institute of
freedom of panorama, we’ll return to
this problem in further.

To protect from copyright violations
on the Internet is recommended to use
the latest technical methods of protec-
tion of photographs, because legal
means are not entirely suitable for the
current circumstances and needs of the
authors of the photographic works.
Among these technical means are wa-
termarks with the name of the author
or digital shorthand that can help to
record information in the image file un-
noticeably to the human eye [6]. A wa-
termark is a visible image imprinted or
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embossed directly onto the paper or dig-
itally added onto an image later. It
would be your name, your company
logo, the company name, the copyright
symbol or nearly anything that marks
that image as belonging to you. 

Watermarks are used on nearly
every paper source; banknotes, pass-
ports, easy to purchase reams of paper,
digitally created images and pho-
tographs. Copyrighting is a more in-
depth way to protect your work. Essen-
tially, if you took the picture and want
to copyright it, you control what hap-
pens with that image as long as you
own the copyright.

The other very important problem in
Ukrainian legislation concerning the
protection of photos is the absence of
such institute as the freedom of panora-
ma. Freedom of panorama, often abbre-
viated as FOP, is a provision in the
copyright laws of various jurisdictions
that permits taking photographs or
video footage, or creating other images
(such as paintings), of buildings and
sometimes sculptures and other art
which are permanently located in a pub-
lic place, without infringing any copy-
right that may otherwise subsist in such
works, and to publish such images [7].

Although there is no such an insti-
tute as the freedom of panorama in
Ukrainian legislation, the closest to it
is the norm of the art. 21 of the Law of
Ukraine «On Copyright and Related
Rights», which declares: «reproducing,
in order to highlight current events by
means of photography or cinematogra-
phy, broadcasting or other public com-
munication of the works seen or heard
in the course of such events, to the ex-
tent justified by the information-relat-
ed purpose shall be permitted without
the consent of the author (or other
copyright holder), but with a mandato-
ry indication of the author’s name and
the source of borrowing» [2].

Such definition which restricts the
use of the work by the information-re-
lated purpose is not the freedom of

panorama in the common sense. It is
more like the fair use in the sphere of
the information lightning of the events.

In the European Union, Directive
2001/29/EC provides for the possibility
of member states having a freedom of
panorama clause in their copyright laws,
but does not require such a rule [8].

The lack of rules which regulates the
freedom of panorama in Ukrainian leg-
islation causes the situation when
Ukrainians stay away from the filling
the content of WikiProject Images and
Media/Commons. Ukrainian organiza-
tion WikiMedia is struggling for the
providing the new Law of Ukraine «On
the Freedom of Panorama» or adding the
necessary norms to the existing laws.

Problem with the freedom of panora-
ma is not the only problem with free
content in Ukrainian legislation and
doctrine. Creative Commons and Free li-
censes are used very little. This situa-
tion influences on the level of piracy in
country a lot. Free content, or free in-
formation, is any kind of functional
work, artwork, or other creative content
that meets the definition of a free cul-
tural work. A free cultural work is one
which has no significant legal restric-
tion on people’s freedom: to use the con-
tent and benefit from using it, to study
the content and apply what is learned, to
make and distribute copies of the con-
tent, to change and improve the content
and distribute these derivative works [9].
Free content encompasses all works in
the public domain and also those copy-
righted works whose licenses honor and
uphold the freedoms mentioned above.
Because copyright law in most countries
by default grants copyright holders mo-
nopolistic control over their creations,
copyright content must be explicitly de-
clared free, usually by the referencing or
inclusion of licensing statements from
within the work.

Summary
Concluding the article it is necessary

to admit that the legislation of Ukraine
in intellectual property has been creat-
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ed during all the time of it’s indepen-
dence, so it is not without some short-
comings, gaps, conflicting provisions.
Some norms are not harmonized with
each other and so on. Some basic defini-
tions are still not defined by the law;
some basic concepts of copyright on
photographic works are not stated in
the laws. And this complicates a lot the
legal protection of photo and negatively
affects on the formation of contracting
relations in the area of copyright.

Ukrainian legislation in this field
should be dynamically developed and
fulfill all the standards of international
legal acts in the field of intellectual
property. To prevent the infringements
in copyright the idea of free content
should be approved in Ukrainian legis-
lation. 
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Óëèòèíà Î. Àâòîðñêîå ïðàâà íà ôîòîãðàôè÷åñêèå ïðîèçâåäåíèÿ â Óêðàèíå.
Â ñòàòüå ïðîàíàëèçèðîâàíû îñíîâíûå ïîäõîäû ê ïîíèìàíèþ ôîòîãðàôè÷åñêîãî ïðî-
èçâåäåíèÿ, âûÿâëåíû îñíîâíûå ïðîáëåìû, âîçíèêàþùèå ïåðåä àâòîðîì ôîòîãðà-
ôèé, â ñâÿçè ñ ïðåäîñòàâëåíèåì çàùèòû àâòîðñêèõ ïðàâ íà ôîòî. Îòäåëüíîå âíèìà-
íèå óäåëÿåòñÿ òàêîìó ïîíÿòèþ, êàê öèôðîâàÿ ôîòîãðàôèÿ, è ïðîáëåìàòèêå óðåãó-
ëèðîâàíèÿ âîïðîñîâ ñâÿçàííûõ ñ íåé, íà íîðìàòèâíîì óðîâíå.

Êëþ÷åâûå ñëîâà: ôîòîãðàôèÿ, àâòîðñêîå ïðàâî, öèôðîâàÿ ôîòîãðàôèÿ

Ulitina O. Copyright on the photographic works in Ukraine. This article analyzes
the main accesses to the understanding of photographic work, identifies the main prob-
lems faced by the authors of the photos during the copyright protection of the photo.
Special attention is given to such concept as a digital photo, and the problems of regu-
lating matters related to it on normative level.

Key words: photography, copyright, digital photo
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ЗАХИСТ ПРАВ

Ê ÓÐÅÃÓËÈÐÎÂÀÍÈÞ 
ÂÎÏÐÎÑÎÂ ÏÐÀÂÎÂÎÉ 

ÎÏÐÅÄÅËÅÍÍÎÑÒÈ ÏÐÎÂÀÉÄÅÐÎÂ
ÈÍÒÅÐÍÅÒ-ÓÑËÓÃ

Àëåêñàíäð Êóëüòåíêî, 
ñòàðøèé ïðåïîäàâàòåëü êàôåäðû ïðàâîâåäåíèÿ ôàêóëü-
òåòà èñòîðèè è ïðàâà Êèðîâîãðàäñêîãî ãîñóäàðñòâåí-
íîãî ïåäàãîãè÷åñêîãî óíèâåðñèòåòà èìåíè Âëàäèìèðà
Âèííè÷åíêî, êàíäèäàò þðèäè÷åñêèõ íàóê

Ó ö³é ñòàòò³ ðîçãëÿíóò³ ïðîáëåìè çàñòîñóâàííÿ çàêîíîäàâñòâà ó ñïîðàõ ïðî ïî-
ðóøåííÿ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³, ùî â÷èíÿþòüñÿ ç âèêîðèñòàííÿì ñèñòåìè
²íòåðíåò. Ïðîàíàë³çîâàíî ð³øåííÿ ó ñïðàâàõ ðîçãëÿíóòèõ ñóäàìè Ôðàíö³¿ ïðî óòèñê
àâòîðñüêèõ ïðàâ, ïîäàíèõ ïðîòè êîìïàí³¿ Google. Âñòàíîâëåíî õàðàêòåðí³ îñîáëè-
âîñò³ ³íòåðïðåòàö³¿ çàêîíó â öèõ ñïðàâàõ. Ðîç’ÿñíåíà íåîáõ³äí³ñòü ñõâàëåííÿ äî-
êòðèíè «ñïðÿìîâàíî¿ ä³ÿëüíîñò³», ïîâ’ÿçàíî¿ ç àâòîðñüêèì ïðàâîì ïðè âèêîðèñòàí-
í³ ñèñòåìè ²íòåðíåò. Çàïðîïîíîâàíî âðåãóëþâàòè êîë³ç³þ çàêîíîäàâñòâà âèáîðîì
íàéá³ëüø ò³ñíîïî â’ÿçàíèõ íîðì çàêîíó, ùîá âèçíà÷èòè íàñë³äêè ïîðóøåííÿ àâòîð-
ñüêîãî ïðàâà òà ïîçàäîãîâ³ðíèõ çîáîâ’ÿçàíü, äëÿ ñòîð³í êîíôë³êòó.

Êëþ÷îâ³ ñëîâà: ³íòåëåêòóàëüíà âëàñí³ñòü, þðèñäèêö³ÿ, êîë³ç³ÿ çàêîíó, ïîçîâ,
äåðæàâà, ñóä, ñèñòåìà ²íòåðíåò, Google



âåðøàåìûõ ñ èñïîëüçîâàíèåì ñèñòåìû
Èíòåðíåò; îñóùåñòâèâ ñðàâíèòåëüíûé
àíàëèç ïðèìåíåíèÿ çàêîíîäàòåëüñòâà;
óêàçàòü âîçìîæíûé âàðèàíò åãî ðå-
ôîðìèðîâàíèÿ äëÿ óðåãóëèðîâàíèÿ
âûÿâëåííîé ïðîáëåìû.

Ê ñîæàëåíèþ, ïðèíÿòûå ìåæäóíà-
ðîäíûå êîíâåíöèè, ðåãóëèðóþùèå
äåÿòåëüíîñòü òàêèõ ñóáúåêòîâ, êàê
êîìïàíèÿ Google è äðóãèõ ïðîâàéäå-
ðîâ, îãðàíè÷åíû. Â ñîâðåìåííîì ìèðå
êàæäîå ãîñóäàðñòâî îïðåäåëÿåò þðèñ-
äèêöèþ ñâîèõ ñóäîâ è ïðàâî, ïðèìå-
íèìîå ê ñïîðó â ñîîòâåòñòâèè ñ åãî
âíóòðåííèìè ïðàâèëàìè ìåæäóíàðîä-
íîãî ÷àñòíîãî ïðàâà. Ýòî îçíà÷àåò, ÷òî
Google äîëæåí îçíàêîìèòüñÿ ñ ïðàâè-
ëàìè êàæäîãî êîíêðåòíîãî ãîñóäàðñò-
âà, ÷òîáû çíàòü ôîðìó ïðåäúÿâëåíèÿ
èñêà, åãî ñóììó, çàêîí, ïðèìåíèâ êî-
òîðûé ìîæíî ãîâîðèòü î ëåãàëüíîì
ñòàòóñå èõ äåÿòåëüíîñòè. Îñóùåñòâèòü
ýòî íà ïðàêòèêå ïî÷òè íåâîçìîæíî,
ïîýòîìó óðîâåíü ïðàâîâîé íåîïðåäå-
ëåííîñòè äåÿòåëüíîñòè Google ÿâëÿåò-
ñÿ âûñîêèì. Õîòÿ ýòî íå ìåøàåò ãè-
ãàíòó èíôîðìàöèîííûõ òåõíîëîãèé
ïðåäîñòàâëÿòü óñëóãè ïî âñåìó ìèðó.
Ïðàâîâûå ðèñêè, ñâÿçàííûå ñ äåÿòåëü-
íîñòüþ Google, âûñîêèå, ïîýòîìó êîì-
ïàíèÿ  ó÷àñòâóåò â ìíîãî÷èñëåííîì
êîëè÷åñòâå ñóäåáíûõ òÿæá ïî âñåìó
ìèðó.

Â êà÷åñòâå èñêëþ÷åíèÿ ìîæíî ïðè-
âåñòè ïðèìåð ÅÑ, ãäå ãîñóäàðñòâà-
÷ëåíû èìåþò îáùèé íàáîð ïðàâèë î
ïîäñóäíîñòè è ïðèìåíèìîñòè çàêîíî-
äàòåëüñòâà. Îñîáóþ àêòóàëüíîñòü äëÿ
óñëóã, ïðåäîñòàâëÿåìûõ Google èëè
ëþáûì äðóãèì Èíòåðíåò-ïðîâàéäå-
ðîì, ÿâëÿþòñÿ ïðàâèëà ðåãóëèðîâà-
íèÿ Áðþññåëÿ (the Brussels I Regula-
tion [1]) — â îáëàñòè þðèñäèêöèè;
Ðèìñêèå ïðåäïèñàíèÿ I è II (the Rome
I Regulation [2] and Rome II Regula-
tion [3]) — â îáëàñòè ïðèìåíåíèÿ çà-
êîíîäàòåëüñòâà. Ñóùåñòâîâàíèå ýòèõ
èíñòðóìåíòîâ äîëæíî îçíà÷àòü, ÷òî
Google èìååò áîëåå âûñîêèé óðîâåíü
ïðàâîâîé îïðåäåëåííîñòè ïðè ïðåäî-
ñòàâëåíèè óñëóã â ÅÑ. Òåì íå ìåíåå,

åñòü äâå ïðè÷èíû óòâåðæäàòü, ÷òî ýòî
íå òàê.

Ïåðâàÿ ñîñòîèò â òîì, ÷òî ïðàâèëà î
ïîäñóäíîñòè Áðþññåëÿ íå ïðèìåíÿþò-
ñÿ â êàæäîì ñëó÷àå. Â ÷àñòíîñòè, îíè
íå ïðèìåíèìû â ñèòóàöèÿõ, êîãäà îò-
âåò÷èê íå ïðîæèâàåò â îäíîì èç ãîñó-
äàðñòâ-÷ëåíîâ. Â òåõ ñëó÷àÿõ, êîãäà
îòâåò÷èê ïðîæèâàåò â ñòðàíå, êîòîðàÿ
íå âõîäèò â ÅÑ, åãî áèçíåñ â Åâðîïå
äîëæåí ðóêîâîäñòâîâàòüñÿ âíóòðåííè-
ìè ïðàâèëàìè. Îòíîñèòåëüíî æå þðèñ-
äèêöèè êàæäîãî èç ãîñóäàðñòâ-÷ëåíîâ,
÷òîáû óçíàòü, â êàêèõ ñëó÷àÿõ ìîæåò
áûòü ïðåäúÿâëåí èñê, íåîáõîäèìî
óñòàíîâèòü ñóä, ãäå îí ìîæåò áûòü ðàñ-
ñìîòðåí. Ýòè ïðàâèëà ïðèìåíèìû äëÿ
êîìïàíèè Google è äðóãèõ ïðîâàéäå-
ðîâ, áàçèðóþùèõñÿ â ÑØÀ.

Âòîðàÿ ïðè÷èíà ñîñòîèò â òîì, ÷òî
ïðàâèëà î þðèñäèêöèè è êîëëèçèîí-
íûõ íîðìàõ, óêàçàííûå â ïðåäïèñà-
íèè, íåðàâíîìåðíî ïðèìåíÿþòñÿ â ãî-
ñóäàðñòâàõ-÷ëåíàõ. Áîëåå òîãî,  ýòè
ïðàâèëà äàæå íåðàâíîìåðíî ïðèìå-
íÿþòñÿ ñóäàìè îäíîãî èç ãîñóäàðñòâ-
÷ëåíîâ. Ýòà ïðîáëåìà îñâåùåíà âî
ôðàíöóçñêèõ ñóäåáíûõ ðåøåíèÿõ, êî-
òîðûå áóäóò ïðîàíàëèçèðîâàíû íèæå:
ðåøåíèå Êàññàöèîííîãî ñóäà îò
23.03.2010 ã. «Google ïðîòèâ LouisVuit-
ton» [4], îò 23.11.2010 ã. «Axa ïðîòèâ
Google» [5]; ïðèãîâîð Òðèáóíàëà äå
Ãðàíäå ñ ïîçèöèè Ïàðèæà îò
20.05.2008 ã. «SAIF ïðîòèâ Google»
[6], îò 09.10.2009 ã. «H & K, André R.
ïðîòèâ Google» [7, 161] è îò 18.12.2009 ã.
«Èçäàíèÿ du Seuiletautres ïðîòèâ
Google» [8, 11–12] è ïðî÷.

Ïåðâûå äâà ðåøåíèÿ ñâÿçàíû ñ âî-
ïðîñàìè þðèñäèêöèè, ñëåäóþùèå
òðè — êàñàþòñÿ êîíôëèêòà þðèäè÷å-
ñêèõ âîïðîñîâ (êîëëèçèè ïðàâà).

Ýòè ðåøåíèÿ, ïðèíÿòûå âî Ôðàí-
öèè, ïðèâåäåíû íå ïîòîìó, ÷òî ôðàí-
öóçñêèå ñóäû î÷åíü ïëîõî ïðèìåíÿþò
íîðìû ìåæäóíàðîäíîãî ÷àñòíîãî
ïðàâà, à ïîòîìó, ÷òî ñóäåáíûé ïðîöåññ
âî Ôðàíöèè ïðîòèâ Google áîëåå ïî-
ñòîÿííî è òî÷íî, ÷åì â äðóãèõ ñòðà-
íàõ, îñâåùàåòñÿ â áëîãàõ è íà âåá-ñàé-
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òàõ. Íà ñàìîì äåëå, ïàòåíòíûé ñïîð,
ïðîèçîøåäøèé â íà÷àëå âåêà â Íèäåð-
ëàíäàõ, õóæå îñâåùåí, ÷åì ñóäåáíîå
çàñåäàíèå âî Ôðàíöèè. Ñóäåáíîå ðàñ-
ñìîòðåíèå áûëî îáóñëîâëåíî äåéñòâèÿ-
ìè ïî íàðóøåíèþ IP-ìåæñåòåâîãî ïðî-
òîêîëà â Èíòåðíåòå (äàëåå IP). Ôðàí-
öóçñêèå ñóäû îêàçàëèñü ãîòîâû
ïðèíÿòü þðèñäèêöèþ íà îñíîâàíèè
ñâîáîäíîé äèñêóññèè î ñîâåðøåíèè
ïðåñòóïëåíèÿ (ñì. íèæå).

Åâðîïåéñêèé ñóä ïðåäâàðèòåëüíî
òîëüêî íà÷àë ðàññìàòðèâàòü âîïðîñû,
êàñàþùèåñÿ ýòèõ îòíîøåíèé. Åãî ðå-
øåíèÿ, íåñîìíåííî, ïîìîãóò íàöèî-
íàëüíûì ñóäàì ïðàâèëüíî ïðèìåíÿòü
íîðìû è îáåñïå÷èòü èõ åäèíîîáðàç-
íîå ïðèìåíåíèå. Ýòî îñîáåííî âàæíî
äëÿ óñòàíîâëåíèÿ ïðàâîâîé îïðåäåëåí-
íîñòè ïðîâàéäåðîâ, âåäóùèõ áèçíåñ
â Åâðîïå.

Ñîâåðøåíèÿ ïðåñòóïëåíèé â ñïî-
ðàõ, ñâÿçàííûõ ñ íàðóøåíèÿìè èíòåë-
ëåêòóàëüíîé ñîáñòâåííîñòè, ñîâåðøàå-
ìûõ â Èíòåðíåòå, óêàçûâàåò íà êîíñî-
ëèäàöèþ äîêòðèíû «ðåæèññåðñêîé
äåÿòåëüíîñòè», î ÷åì èçëîæåíî äàëåå.

Êàê óæå óïîìèíàëîñü âûøå, ðåøå-
íèÿ ôðàíöóçñêîãî êàññàöèîííîãî ñóäà
îò 23.11.2010 ã. â äåëå «Axa ïðîòèâ
Google» è îò 13.07.2010 ã. â äåëå
«Google ïðîòèâ Louis Vuitton» êàñàþò-
ñÿ âîïðîñîâ þðèñäèêöèè ïðè íàðóøå-
íèÿõ ïðàâ èíòåëëåêòóàëüíîé ñîáñòâåí-
íîñòè ñ èñïîëüçîâàíèåì Èíòåðíåòà.

Äëÿ ýòîé êàòåãîðèè äåÿòåëüíîñòè,
êîãäà îòâåò÷èê ïðîæèâàåò â ãîñóäàðñò-
âå-÷ëåíå, Áðþññåëü óêàçûâàåò â ïðàâè-
ëàõ î òîì, ÷òî èñòåö ìîæåò ïîäàòü
æàëîáó â ñóäàõ: (à) ýòîãî ãîñóäàðñòâà-
÷ëåíà — ñò. 2; (á) â ìåñòå, ãäå ïðî-
èçîøëî ïðàâîíàðóøåíèå èëè ìîæåò
ïðîèçîéòè — â ñîîòâåòñòâèè ñ íîðìîé
î ñâîáîäíîé äèñêóññèè ñîâåðøåíèÿ
ïðåñòóïëåíèÿ; (â) â ñëó÷àÿõ ìíîæå-
ñòâåííîñòè ïðàâîíàðóøèòåëåé, â ãîñó-
äàðñòâå-÷ëåíå, ãäå ëþáîé èç íèõ ïðî-
æèâàåò, íàñêîëüêî ýòî ñîîòâåòñòâóåò
óñëîâèÿì — ñò. 6 (1); (ã) â ñëó÷àÿõ,
êîãäà íàðóøåíèå áûëî ñîâåðøåíî
ïóòåì óñòàíîâëåíèÿ îòâåò÷èêà, ðàñïî-

ëîæåííîãî â äðóãîì ãîñóäàðñòâå-÷ëåíå,
â ýòîì ãîñóäàðñòâå-÷ëåíå — ñò. 5 (5).

Åñëè îòâåò÷èê äîìèöèëèðîâàííûé
(ïðîæèâàåò) â òðåòüåé ñòðàíå, êàê
óêàçàíî â ñò. 4 Ïðàâèë, òî ñóäû ãîñó-
äàðñòâà-÷ëåíà, ãäå ïîäàíà æàëîáà,
îïðåäåëÿþò ñâîþ þðèñäèêöèþ â ñîîò-
âåòñòâèè ñ èõ âíóòðåííèìè ïðàâèëàìè
ìåæäóíàðîäíîãî ÷àñòíîãî ïðàâà. Â
ýòîì ñìûñëå ñò. 46 ôðàíöóçñêîãî
Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåê-
ñà óñòàíàâëèâàåò þðèñäèêöèþ ñóäîâ
òàì, ãäå íàíåñåí óùåðá èëè ãäå èìåëè
ìåñòî ïîñëåäñòâèÿ ïðè÷èíåíèÿ âðåäà
[9, 43]. Ñïåöèàëèñòû ïî ìåæäóíàðîäíî-
ìó ÷àñòíîìó ïðàâó ïîíèìàþò, ÷òî äëÿ
òîëêîâàíèÿ äàííîãî ïîëîæåíèÿ ñëåäóåò
ðóêîâîäñòâîâàòüñÿ ïðåöåäåíòíûì ïðà-
âîì Åâðîïåéñêîãî ñóäà, ñò. 5 (3) ïðàâèë
Áðþññåëÿ [10, 233]. Òåì íå ìåíåå,
íè÷òî íå ìåøàåò íàöèîíàëüíûì ñóäàì
ïðèíèìàòü èíóþ èíòåðïðåòàöèþ íà
ïðàêòèêå, ÷òî òàêæå èíîãäà ñëó÷àåòñÿ.

Ñóòüþ ñïîðà â ðåøåíèè Êàññàöèîí-
íîãî ñóäà Ôðàíöèè ÿâëÿåòñÿ èíòåð-
ïðåòàöèÿ äèñêóññèè î ñîâåðøåíèè
ïðåñòóïëåíèÿ. Êàê â îòíîøåíèè
Google Inc., êîòîðàÿ ðàñïîëîæåíà â
ÑØÀ, è íà îñíîâàíèè ÷åãî ôðàíöóç-
ñêèå ñóäû ìîãóò ïðèìåíÿòü ñâîþ þðèñ-
äèêöèþ. Ïðîáëåìà â òîì, ÷òî â îáîèõ
èç ðàññìîòðåííûõ ñóäîì ñëó÷àåâ —
è âî ìíîãèõ äðóãèõ èíòåðíåò-ñïîðàõ —
âðåäíàÿ äåÿòåëüíîñòü ïðîèñõîäèò
â îäíîì ãîñóäàðñòâå, â òî âðåìÿ êàê
óùåðá îò ýòîé äåÿòåëüíîñòè âîçíèêàåò
â äðóãîì: óïðàâëåíèå âåá-ñàéòîì
Google ïðîèñõîäèò â ÑØÀ, íî ïðåäïî-
ëàãàåìîå íàðóøåíèå ïðàâ èíòåëëåêòó-
àëüíîé ñîáñòâåííîñòè ïðîèñõîäèò âî
Ôðàíöèè. Äàííàÿ ñèòóàöèÿ ïîäíÿëà
ñëåäóþùèå òðè âîïðîñà, êàñàþùèåñÿ
äèñêóññèè î òîì, áûëî ëè ñîâåðøåíî
ïðåñòóïëåíèå:
(1)êàêèå ñóäû ìîãóò îáúÿâèòü þðèñ-

äèêöèþ: òå, ãäå ïðîèçîøëî íàðó-
øåíèå äåÿòåëüíîñòè; òå, ãäå áûë
ïðîèçâåäåí óáûòîê; èëè êàê;

(2)äîñòàòî÷íî ó÷åñòü, ÷òî íàðóøåíèå
ïðîèçîøëî â ãîñóäàðñòâå-÷ëåíå,
åñëè óñòàíîâëåí ôàêò, ÷òî âåá-
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ñàéò áûë äîñòóïåí èç ýòîãî ãîñó-
äàðñòâà-÷ëåíà; èëè íàäî äîêàçàòü,
÷òî ñàéò áûë ïåðåíàïðàâëåí èç
ýòîãî ãîñóäàðñòâà-÷ëåíà;

(3) åñëè ïîëó÷åí óòâåðäèòåëüíûé
îòâåò íà âîïðîñ (2), êàêèå äîêàçà-
òåëüñòâà íåîáõîäèìî ïðåäîñòàâèòü
î òîì, ÷òî ñàéò ïåðåíàïðàâëÿë
äàííûå íà ãîñóäàðñòâî-÷ëåí?

Ðåøåíèÿ Êàññàöèîííîãî ñóäà â îñ-
íîâíîì óðåãóëèðóþò âòîðîé âîïðîñ:
îíè ïîêàçûâàþò ýâîëþöèþ îò «ïðî-
ñòîé» äîñòóïíîñòè îáó÷åíèÿ ê ó÷åíèþ
î «íàïðàâëÿþùåé äåÿòåëüíîñòè».
Êðîìå òîãî, îíè ÷àñòè÷íî îòâå÷àþò
íà òðåòèé âîïðîñ. Òåì íå ìåíåå, ýòîò
ïîñëåäíèé îòâåò ìîæåò áûòü äîïîëíåí
ê íàñòîÿùåìó è áóäóùåìó ïðåöåäåíò-
íîìó ïðàâó Åâðîïåéñêîãî ñóäà. Ïî-
ñêîëüêó ïåðâûé âîïðîñ áóäåò óðåãóëè-
ðîâàí ïðåöåäåíòíûì ïðàâîì, íåîáõî-
äèìî êðàòêîå îáúÿñíåíèå ýòîãî, ÷òîáû
ïîíÿòü ýâîëþöèþ ñâîáîäíîé äèñêóñ-
ñèè î ñîâåðøåíèè ïðåñòóïëåíèÿ.

Òàê, â äåëå «Fiona Shevill» áûë ðàñ-
ñìîòðåí áàëàíñ èíòåðåñîâ ìåæäóíà-
ðîäíûõ ñïîðîâ, ñâÿçàííûõ ñ íàðóøå-
íèåì ïðàâ èíòåëëåêòóàëüíîé ñîáñò-
âåííîñòè [11].

Îäíî èç ïåðâûõ ïîñòàíîâëåíèé Åâ-
ðîïåéñêîãî ñóäà ïî òîëêîâàíèþ Áðþñ-
ñåëüñêîé êîíâåíöèè îòíîñèòñÿ ê óðåãó-
ëèðîâàíèþ îáùåñòâåííûõ îòíîøåíèé â
äåëå «Bier c. Minesde Potasse d’Alsace».
Â ýòîì ñëó÷àå êîìïàíèÿ Minesde
Potasse d’Alsace îñóùåñòâëÿëà ñáðîñ îò-
ðàáîòàííîé âîäû â Ðåéí. Óùåðá îò
ýòîãî çàãðÿçíåíèÿ ïîíåñëè êîìïàíèè,
çàíÿòûå ñàäîâîäñòâîì â áàññåéíå Ðåéíà,
ðàñïîëîæåííîãî â Íèäåðëàíäàõ. Èñê
ìîæåò áûòü ðàññìîòðåí â ãîëëàíäñêèõ
ñóäàõ? Ïî ðàçúÿñíåíèþ ñóäà ÅÑ, «â
ìåñòå, ãäå ïðîèçîøëî âðåäîíîñíîå ñîáû-
òèå», ñîîòâåòñòâåííî ñò. 5 (3) Áðþññåëü-
ñêîé êîíâåíöèè, åå ñëåäóåò ïîíèìàòü
òàê, ÷òîáû ñóä óñòàíîâèë òåððèòîðèþ,
ãäå ïðîèçîøëî ïðîèñøåñòâèå è ïðè÷è-
íó, êîòîðàÿ âûçâàëà ýòî ñîáûòèå, ïîýòî-
ìó èñòåö ìîæåò âûáðàòü, ãäå åìó ïî-
äàòü æàëîáó íà òåððèòîðèè Ôðàíöèè
èëè â Íèäåðëàíäàõ [12, 7].

Ïî÷òè ÷åðåç 20 ëåò Åâðîïåéñêèé ñóä
äîïîëíèòåëüíî óòî÷íèë èíòåðïðåòàöèþ
òåðìèíîâ â äèñêóññèè î ñîâåðøåíèè
ïðåñòóïëåíèÿ ïî äåëó «Shevill ïðîòèâ
Presse Alliance». Äåëî êàñàëîñü äåé-
ñòâèé ðåçèäåíòà Âåëèêîáðèòàíèè ïðî-
òèâ æóðíàëà, èñê îá óùåðáå îò ïóáëè-
êàöèè êëåâåòíè÷åñêîé ñòàòüè. Æóðíàë
áûë îòðåäàêòèðîâàí âî Ôðàíöèè ôðàí-
öóçñêèì èçäàòåëåì è ðàñïðîñòðàíÿëñÿ
â íåñêîëüêèõ ãîñóäàðñòâàõ-÷ëåíàõ,
âêëþ÷àÿ Âåëèêîáðèòàíèþ. Èñòåö ïîäàë
â ñóä â ïîñëåäíåì ãîñóäàðñòâå-÷ëåíå,
íî ñóä Âåëèêîáðèòàíèè íå áûë óâåðåí,
ñòîèò ëè ïðèíÿòü ýòî äåëî ê ðàññìîòðå-
íèþ, òàê êàê î÷åíü îãðàíè÷åííîå ÷èñëî
ýêçåìïëÿðîâ æóðíàëà áûëè ïðîäàíû
â ýòîé ñòðàíå. Åâðîïåéñêèé ñóä ðàçú-
ÿñíèë, ÷òî â òàêîì ñëó÷àå ñò. 5 (3) îòíî-
ñèòåëüíî þðèñäèêöèè óêàçûâàåò:
(a) íà ñóäû ãîñóäàðñòâ-÷ëåíîâ â ìåñòå,

ãäå óñòàíîâëåí èçäàòåëü êëåâåòíè-
÷åñêîé ïóáëèêàöèè, êîòîðûå
èìåþò þðèñäèêöèþ â ðåøåíèè âî-
ïðîñîâ î âîçìåùåíèè óáûòêîâ âñåõ
âèäîâ âðåäà, ïðè÷èíåííîãî äèôôà-
ìàöèåé;

(á) è ñóäû êàæäîãî ñ ãîñóäàðñòâ-÷ëå-
íîâ, â êîòîðîì áûëà ðàñïðîñòðàíå-
íà ïóáëèêàöèÿ è ãäå êàê óòâåð-
æäàåò æåðòâà, ïîñòðàäàëà îò òðàâ-
ìû åå ðåïóòàöèÿ, êîòîðûå
îáëàäàþò þðèñäèêöèåé, ÷òîáû èñ-
êëþ÷èòü íàíåñåíèå âðåäà, ïðè-
÷èíåííîãî íà òåððèòîðèè ýòîãî ãî-
ñóäàðñòâà-÷ëåíà [13, 2].

Íà ïåðâûé âçãëÿä, òàêîé ïîäõîä
ìîæíî ëåãêî ïðèìåíèòü ê ïðåöåäåí-
òàì ñ èñêàìè î íàðóøåíèè ïðàâ èí-
òåëëåêòóàëüíîé ñîáñòâåííîñòè, ñîâåð-
øåííûõ â Èíòåðíåòå: 
(a) èñòåö ìîæåò ïîäàòü æàëîáó â ñóäå

ãîñóäàðñòâà-÷ëåíà, ãäå îòâåò÷èê
ïðîæèâàåò — ñò. 2 — èëè òàì, ãäå
óñòàíîâëåí ïðîèçâîäèòåëü, íà-
ðóøèâøèé êîíòåíò — ñò. 5 (3)
çà óùåðá, êîòîðûé ïðîèçîøåë èç-
çà íàðóøåíèÿ, íåçàâèñèìî îò ãî-
ñóäàðñòâà;

(á) â êà÷åñòâå àëüòåðíàòèâû èñòåö
ìîæåò ïîäàòü æàëîáó â ñóä ëþáîãî
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èç ãîñóäàðñòâ-÷ëåíîâ, ãäå âåá-ñàéò
áûë äîñòóïåí è íàíîñèë óùåðá —
ñò. 5 (3), íî òîëüêî çà óùåðá, êîòî-
ðûé ïðîèçîøåë íà òåððèòîðèè
ýòîãî ãîñóäàðñòâà-÷ëåíà [14, 336].

Äàííàÿ èíòåðïðåòàöèÿ îáåñïå÷èâà-
åò áàëàíñ ìåæäó äâóìÿ ïðîòèâîïîëîæ-
íûìè èíòåðåñàìè: îáÿçàòåëüñòâàìè
ãîñóäàðñòâ-÷ëåíîâ â öåëÿõ îáåñïå÷å-
íèÿ ýôôåêòèâíîé çàùèòû ïðàâ èíòåë-
ëåêòóàëüíîé ñîáñòâåííîñòè è íåîáõî-
äèìîñòüþ ãàðàíòèðîâàòü îáâèíÿåìûì
èõ ïðàâà íà íàäëåæàùóþ ïðàâîâóþ
ïðîöåäóðó. Ñ îäíîé ñòîðîíû, ðåøåíèå
îáëåã÷àåò ïðàâîîáëàäàòåëÿì íà÷àòü
ïðîöåäóðó çàùèòû ñâîèõ ïðàâ:
(a) îíè ìîãóò âûáèðàòü ìåæäó äâóìÿ

ñóäàìè — ïî ìåñòó æèòåëüñòâà îò-
âåò÷èêà èëè ñóä ïî ìåñòó ñîâåð-
øåíèÿ ïðàâîíàðóøåíèÿ; 

(á) åñëè îíè õîòÿò ïîäàòü â ñóä çà
âåñü ïðè÷èíåííûé óùåðá, îíè
ìîãóò ñäåëàòü ýòî â ñóäå ãîñó-
äàðñòâà, ãäå îòâåò÷èê ïðîæèâàåò. 

Ñ äðóãîé ñòîðîíû, ïðàâî îáâèíÿå-
ìîãî íà íàäëåæàùóþ ïðàâîâóþ ïðîöå-
äóðó òàêæå ãàðàíòèðóåòñÿ òåì, ÷òî: 
(a) åìó ìîæåò áûòü ïðåäúÿâëåí èñê

òîëüêî çà íàíåñåíèå óùåðáà â ñóä
ãîñóäàðñòâà-÷ëåíà ãäå îí ïðîæèâàåò; 

(á) åìó ìîæíî ïðåäúÿâèòü èñê â ãîñó-
äàðñòâå-÷ëåíå, ãäå âåá-ñàéò áûë
äîñòóïåí è ïðîèçâîäèë óùåðá, íî
òîëüêî çà òîò óùåðá, êîòîðûé ïðî-
èçîøåë íà òåððèòîðèè ýòîãî ãîñó-
äàðñòâà-÷ëåíà. Áëàãîäàðÿ îãðà-
íè÷åíèþ êîìïåòåíöèè ñóäîâ ïî
ìåñòó ñîâåðøåíèÿ ïðàâîíàðóøå-
íèÿ îïàñíîñòü ïîñëåäñòâèé ïðàâî-
íàðóøåíèÿ ñèëüíî ñíèæàåòñÿ.
Êðîìå òîãî, ýòî ãàðàíòèðóåò, ÷òî
îáâèíÿåìûé ìîæåò ïðåäúÿâèòü
âñòðå÷íûé èñê òîëüêî â ñóäàõ, êî-
òîðûå óêàçûâàþò íà òåñíóþ ñâÿçü
ìåæäó îáñòîÿòåëüñòâàìè äåëà.

Åâðîïåéñêèé ñóä ïîêà åùå íå óðå-
ãóëèðîâàë âîïðîñ î äîñòóïíîñòè âåá-
ñàéòà èç ãîñóäàðñòâ-÷ëåíîâ, ïîñêîëüêó
îñâåùåííàÿ ñóäîì ïîçèöèÿ âûáîðà
þðèñäèêöèè íå äàåò îòâåò, ññûëàÿñü
íà ñò. 5 (3) Áðþññåëüñêèõ ïðàâèë I:

ÿâëÿåòñÿ ëè äîñòóïíîñòü âåá-ñàéòà
èç ãîñóäàðñòâ-÷ëåíîâ äîñòàòî÷íûì îñ-
íîâàíèåì ïîíÿòü, ÷òî âðåäíîå ñîáûòèå
ïðîèçîøëî â ýòîì ãîñóäàðñòâå-÷ëåíå?

Â äåëàõ «Axa ïðîòèâ Google» è
«Google ïðîòèâ LouisVuitton», ðàññìîò-
ðåííûõ Ôðàíöóçñêèì êàññàöèîííûì
ñóäîì, ñôîðìèðîâàíû ïîíÿòèÿ î äîê-
òðèíàõ: «ïðîñòîòû äîñòóïíîñòè» è «íà-
ïðàâëåííîé äåÿòåëüíîñòè» [15, 209].

Ôðàíöóçñêèé êàññàöèîííûé ñóä
â ýòèõ äåëàõ äîëæåí áûë ðåøèòü ðÿä
âîïðîñîâ, êîòîðûå áûëè îñòàâëåíû îò-
êðûòûìè Åâðîïåéñêèì ñóäîì â ïðåöå-
äåíòíîì ïðàâå. Îäíèì èç íèõ —
î òîì, ÷òî ïðîñòàÿ äîñòóïíîñòü âåá-
ñàéòà èç ãîñóäàðñòâ-÷ëåíîâ äîñòàòî÷íà
äëÿ òîãî, ÷òîáû ïîíÿòü, óùåðá áûë íà-
íåñåí â ãîñóäàðñòâå-÷ëåíå (íà îñíîâà-
íèè ñò. 5 (3) ïðàâèë Áðþññåëÿ I), èëè
íåîáõîäèìî äîêàçàòü, ÷òî ñàéò íàïðàâ-
ëåííî äåéñòâîâàë â ãîñóäàðñòâå-÷ëåíå.

Ýòî íå ïåðâûå ðåøåíèÿ, ãäå êàññà-
öèîííîìó ñóäó áûëî ïðåäëîæåíî îò-
âåòèòü íà òàêîé âîïðîñ. Íà ñàìîì
äåëå, îòâåò íà ýòîò âîïðîñ óêàçûâàåò
íà ýâîëþöèþ ñóùåñòâóþùåãî ïðåöå-
äåíòíîãî ïðàâà â äåëàõ «Cristal» [16]
è «HSM» [17, 32].

Ôðàíöóçñêàÿ êîìïàíèÿ Louis Roed-
erer ïîäàëà èñê ê èñïàíñêîé êîìïàíèè
Castellî íàðóøåíèè ïðàâà íà èñïîëüçî-
âàíèå òîðãîâîé ìàðêè «Cristal». Ïðè-
÷èíà â òîì, ÷òî ïîñëåäíåé áûëî îñó-
ùåñòâëåíî ïðîäâèæåíèå ñàéòà ñ ðå-
ãèñòðàöèåé (íàöèîíàëüíîãî äîìåíà
âåðõíåãî óðîâíÿ Èñïàíèè) «.es». Ñàéò
íàçûâàëñÿ êàê èãðèñòîå âèíî «Cri-
stal», òîðãîâóþ ìàðêó êîòîðîãî çàðåãè-
ñòðèðîâàë L. Roederer âî Ôðàíöèè. 

Îáîáùåííî èíòåðïðåòàöèÿ ýòîãî
äåëà ñóäîì îçíà÷àåò, ÷òî âëàäåëüöû
ñàéòîâ, äîñòóïíûõ ñ ëþáîãî ìåñòà,
äîëæíû áûòü ãîòîâû ê ñóäåáíîìó ïðî-
öåññó â ñóäàõ ëþáîé ñòðàíû ìèðà.
Ìîæíî óòâåðæäàòü, ÷òî ýòî öåíà, êîòî-
ðóþ íàäî ïëàòèòü çà ó÷àñòèå âî âñåìèð-
íîì áèçíåñå. Òåì íå ìåíåå, ýòîò àðãó-
ìåíò íå äåéñòâóåò, ïîñêîëüêó ìíîãèå
ïðîâàéäåðû õîòÿò äåëàòü áèçíåñ òîëüêî
â íåêîòîðûõ ñòðàíàõ, äàæå åñëè èõ âåá-
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ñàéòû äîñòóïíû ñ ëþáîãî ìåñòà. Áîëåå
òîãî, âåá-ñàéòû, êîòîðûå äîñòóïíû ñ
ëþáîãî ìåñòà, ìîãóò ïðèíàäëåæàòü
þðèäè÷åñêèì è ôèçè÷åñêèì ëèöàì, êî-
òîðûå íå õîòÿò äåëàòü áèçíåñ íà âñåõ.
Äëÿ âñåõ ýòèõ þðèäè÷åñêèõ è ôèçè÷å-
ñêèõ ëèö äîêòðèíà «ïðîñòîòà äîñòóïíî-
ñòè» óâåëè÷èâàåò ïðàâîâóþ íåîïðåäå-
ëåííîñòü èõ äåÿòåëüíîñòè â Èíòåðíåòå:
îïàñíîñòü ñóùåñòâóåò â òîì, ÷òî èñê
ìîæåò áûòü ïðåäúÿâëåí â ëþáîé ñòðà-
íå, êîòîðàÿ ñëåäóåò äîêòðèíå î «ïðî-
ñòîòå äîñòóïíîñòè». Êðîìå ýòîãî, äîê-
òðèíà íåïðàâîìåðíà, ïîñêîëüêó îíà
ïîçâîëÿåò ôðàíöóçñêèì ñóäàì îáúÿâèòü
þðèñäèêöèþ è â äðóãèõ ñëó÷àÿõ, êîãäà
ñâÿçü ñ Ôðàíöèåé î÷åíü ñëàáà, è ýòî
ìîæåò íàíåñòè âðåä ïðàâó îáâèíÿåìîãî
íà ñïðàâåäëèâûé ïðîöåññ [18].

Áëàãîïîëó÷íî áûëè óðåãóëèðîâàíû
ñïîðû «Google ïðîòèâ LouisVuitton» è
îñîáåííî «Axa ïðîòèâ Google». Ðåøå-
íèÿ âýòèõ äåëàõ ýâîëþöèîíèðîâàëè â
ïðèìåíåíèè çàêîíà.

Â ïåðâîì ñëó÷àå Google áûë ïðåäú-
ÿâëåí èñê î íàðóøåíèè ïðàâ íà  èñ-
ïîëüçîâàíèå òîâàðíîãî çíàêà â ïðåä-
ëîæåíèÿõ ðåêëàìîäàòåëåé AdWords,
êîòîðîå ïðîÿâëÿëîñü â îãðàíè÷åííîì
âûáîðå êëþ÷åâûõ ñëîâ, ïðè ýòîì ñî-
îòâåòñòâèå òîðãîâîé ìàðêå Vuitton ñî-
÷åòàëîñü ñ âûðàæåíèÿìè, óêàçûâàþ-
ùèìè íà èìèòàöèþ. Íàïðèìåð: «ïîä-
ðàæàíèå», «êîïèÿ» [19, 248]. Ñëåäóåò
íàïîìíèòü, ÷òî ýòî äåëî áûëî ïåðåäà-
íî â Åâðîïåéñêèé ñóä äëÿ ïðîâîçãëà-
øåíèÿ ðåøåíèÿ, õîòÿ ñàì ïðîöåññ
â îñíîâíîì áûë ïðîâåäåí âî Ôðàíöèè.
Âàæíî çíàòü òî, ÷òî Google ïîïðîñèë
êàññàöèîííûé ñóä îòìåíèòü ðåøåíèÿ
òðèáóíàëà âûñøåé èíñòàíöèè (TGI) è
àïåëëÿöèîííîãî ñóäà, ãäå áûëà ïîä-
òâåðæäåíà þðèñäèêöèÿ ôðàíöóçñêèõ
ñóäîâ ïî ðàññìîòðåíèþ ýòîãî ñïîðà.
Ñëåäóåò îòìåòèòü, ÷òî â ýòîì ñëó÷àå
ñïîðà íîðìû ñò. 5 (3) ïðàâèë Áðþññå-
ëÿ I íåïðèìåíèìû, ñóä ññûëàëñÿ íà
ñò. 46 íîâîãî ôðàíöóçñêîãî Ãðàæäàí-
ñêîãî ïðîöåññóàëüíîãî êîäåêñà.

Ñóäû ïåðâîé è âòîðîé èíñòàíöèé
èñïîëüçîâàëè òå æå àðãóìåíòû, ÷òî è

êàññàöèîííûé ñóä â äåëàõ «Cristal»
è «HSM». Ïðè èñïîëüçîâàíèè Èíòåð-
íåòà êàæäûé âåá-ñàéò áûë äîñòóïåí íà
òåððèòîðèè Ôðàíöèè, òàêèì îáðàçîì,
ïðåäïîëàãàåìîå íàðóøåíèå ìîæåò
ïðèâåñòè ê óáûòêàì âî Ôðàíöèè.
Ïðåäîòâðàòèòü ðàñïðîñòðàíåíèå ðåê-
ëàìíûõ îáúÿâëåíèé, êîòîðûå ÿêîáû
ñîñòàâèëè íàðóøåíèå, ìîæíî èç Ôðàí-
öèè. Êàê ñëåäñòâèå, ôðàíöóçñêèå ñóäû
ìîãóò îáúÿâèòü þðèñäèêöèþ. Òî, ÷òî
ïðîäóêòû áûëè ïðåäëîæåíû íà âåá-
ñàéòàõ íà èíîñòðàííîì ÿçûêå, ñ÷èòà-
ëîñü íåóìåñòíûì, ïîñêîëüêó ïîëüçî-
âàòåëè Èíòåðíåòà ìîãóò èñïîëüçîâàòü
èíñòðóìåíòû ïåðåâîäà. Óäèâèòåëüíî,
÷òî êàññàöèîííûé ñóä îòìåíèë ðåøå-
íèå. Ïðè÷èíà â òîì, ÷òî îí àðãóìåí-
òèðîâàë ñâîþ ïîçèöèþ, êîíå÷íî æå,
ÿâëÿþùóþñÿ ïîâîðîòíîé òî÷êîé â ñó-
äåáíîé ïðàêòèêå êàññàöèîííîé èí-
ñòàíöèè òåì, ÷òî «ïðîñòîòû äîñòóïíî-
ñòè» íåäîñòàòî÷íî, ïîñêîëüêó ôðàí-
öóçñêèå ñóäû äîëæíû îïðåäåëèòü,
ðàáîòàåò ëè ñàéò íàïðàâëåííîê ïîòðå-
áèòåëþ âî Ôðàíöèè, ÷òîáû óêàçàòü íà
ñâîþ þðèñäèêöèþ. Òåì íå ìåíåå, ñóä
íå îãîâàðèâàåò, íà îñíîâàíèè ÷åãî
ìîæíî ñ÷èòàòü, ÷òî âåá-ñàéò áûë íà-
öåëåí íà ôðàíöóçñêîãî ïîòðåáèòåëÿ.

Íåêîòîðûé ñâåò íà ýòîò âîïðîñ ïðî-
ëèâàåò äåëî «Axa ïðîòèâ Google».
Ôàêòû ïî äåëó î÷åíü ïîõîæè íà òå,
÷òî â äåëå « Google ïðîòèâ Louis Vuit-
ton». Axa îáâèíèë Google â íàðóøå-
íèè òîðãîâîé ìàðêè è íåäîáðîñîâåñò-
íîé êîíêóðåíöèè, ïîòîìó ÷òî â Ad-
Words áûëî îãðàíè÷åíî èñïîëüçîâàíèå
ïðåäîñòàâëåííûì ïîëüçîâàòåëÿì âîç-
ìîæíîñòåé âûáîðà êëþ÷åâûõ ñëîâ, êî-
òîðûå ñîîòâåòñòâóþò òîðãîâîé ìàðêå
Àõà, òàê ÷òî ñïîíñîðñêèå ññûëêè îòî-
áðàæàëèñü òîãäà, êîãäà ïîëüçîâàòåëü
ââîäèò ýòè êëþ÷åâûå ñëîâà â ïîèñêî-
âîé ñèñòåìå. Àïåëëÿöèîííûé ñóä îò-
êëîíèë èñê, ïîòîìó ÷òî ôðàíöóçñêèå
ñóäû íå îáëàäàþò ñîîòâåòñòâóþùåé
þðèñäèêöèåé. Axa îáæàëîâàë ýòî ðå-
øåíèå, òàê êàê, ïî åãî ìíåíèþ, ôðàí-
öóçñêèå ñóäû èìåëè þðèñäèêöèþ.
Óêàçàâ â ñâîåé ïîçèöèè î òîì, ÷òî ñóä
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áûë íåïðàâ â ïðèíÿòèè ðåøåíèÿ, íå-
ñìîòðÿ íà òî, ÷òî ñàéòû: «google.de»,
«google.co.uk» è «google.ca» áûëè íà-
ïðàâëåíû íà îáùåñòâåííîñòü Ãåðìà-
íèè, Âåëèêîáðèòàíèè è Êàíàäû. Îíè
áûëè äîñòóïíû èç Ôðàíöèè, ÷òî áûëî
äîñòàòî÷íûì îñíîâàíèåì äëÿ þðèñ-
äèêöèè ôðàíöóçñêèõ ñóäîâ, è ýòî
ìîæåò ïîäðàçóìåâàòü, ÷òî âåá-ñàéòû
ïðîâîöèðîâàëè ýêîíîìè÷åñêèå ïîñëåä-
ñòâèÿ íà ôðàíöóçñêîì ðûíêå.

Êàññàöèîííûé ñóä îïðîâåðã íåêîòî-
ðóþ ÷àñòü ðåøåíèÿ àïåëëÿöèîííîãî
ñóäà. Ïîñëåäíèé â êà÷åñòâå äîêàçàòåëü-
ñòâà ïðèíÿë ôàêò îòîáðàæåíèÿ ñïîí-
ñîðñêèõ ññûëîê, íå îðèåíòèðîâàííûõ
íà øèðîêóþ îáùåñòâåííîñòü Ôðàíöèè,
óêàçàâ, ÷òî îíè áûëè èñïîëüçîâàíû
òîëüêî íà âåá-ñàéòàõ Google, îðèåíòè-
ðîâàííûõ íà øèðîêóþ îáùåñòâåííîñòü
â Ãåðìàíèè («google.de»), Âåëèêîáðè-
òàíèè («google.co.uk») è Êàíàäû
(«google.ca»). Â ëþáîì ñëó÷àå ýòî áûëî
áåñïîëåçíî äëÿ èñòöîâ, ïîñêîëüêó èõ
ïðàâà íàðóøàëè èìåííî ñïîíñîðñêèå
ññûëêè, êîòîðûå íå îòîáðàæàëèñü íà
äàííîì ñàéòå.

Â äåëàõ «Google ïðîòèâ Louis Vuit-
ton» è «Axa ïðîòèâ Google» êàññàöèîí-
íûé ñóä îòêàçàëñÿ îò äîêòðèíû «ïðî-
ñòîòû äîñòóïíîñòè» â ïîëüçó äîêòðèíû
«íàïðàâëåííîé äåÿòåëüíîñòè», àêöåí-
òèðóÿ âíèìàíèå íà òîì, ÷òî ôðàíöóç-
ñêèå ñóäû ìîãóò îáúÿâèòü þðèñäèê-
öèþ, åñëè áóäåò äîêàçàíî, ÷òî ñàéò
îðèåíòèðîâàí íà îáùåñòâåííîñòü âî
Ôðàíöèè. Äàííûé ïîäõîä ìîæíî òîëü-
êî ïðèâåòñòâîâàòü, òàê êàê ýòî óâå-
ëè÷èâàåò þðèäè÷åñêóþ îïðåäåëåííîñòü
äëÿ èíòåðíåò-ïðîâàéäåðîâ, âåäóùèõ
áèçíåñ ïî âñåìó ìèðó. Îíè ìîãóò áûòü
óâåðåíû, ÷òî íå áóäóò îòâåò÷èêàìè
â ñóäå âî Ôðàíöèè, åñëè èõ âåá-ñàéòû
íå íàïðàâëåíû íà îáùåñòâåííîñòü
âî Ôðàíöèè. Òàêîé ïîäõîä ñïðàâåäëèâ,
ïîñêîëüêó åñëè âû èìååòå äåëî ñ îáùå-
ñòâåííîñòüþ âî Ôðàíöèè, íåîáõîäèìî
áûòü ãîòîâûì ñóäèòüñÿ âî Ôðàíöèè
[20]. Êðîìå òîãî, èç-çà òàêîãî ïðîöåññà
åñòü ãàðàíòèÿ òîãî, ÷òî ó îòâåò÷èêà
åñòü ïðàâî: äîêòðèíà «íàïðàâëåííîé

äåÿòåëüíîñòè» ãàðàíòèðóåò òî, ÷òî
ôðàíöóçñêèå ñóäû ìîãóò îáúÿâèòü
òîëüêî þðèñäèêöèþ â ñïîðàõ, òåñíî
ñâÿçàííûõ ñ Ôðàíöèåé; ýòî íåîáõîäèìî
ïðåäóñìîòðåòü ïðè îáâèíåíèè.

Ñëåäóåò îáðàòèòü âíèìàíèå, ÷òî
÷åðåç íåêîòîðîå âðåìÿ ïîñëå ïðèíÿòèÿ
ýòèõ ðåøåíèé Åâðîïåéñêèé ñóä îäîá-
ðèë äîêòðèíó «íàïðàâëåííîé äåÿòåëü-
íîñòè» â îáëàñòè ïîòðåáèòåëüñêèõ äî-
ãîâîðîâ. Â äåëå «Pammer» ñóä äîëæåí
òðàêòîâàòü ñò. 15 (1) ïðàâèë Áðþññåëÿ I
äëÿ óðåãóëèðîâàíèÿ [21]. Â ñîîòâåò-
ñòâèè ñ íîðìàìè ýòîé ñòàòüè, ñïåöè-
àëüíûå ïðàâèëà î ïîäñóäíîñòè ïî ïî-
òðåáèòåëüñêèì äîãîâîðàì ïðèìåíÿþò-
ñÿ, åñëè áûë çàêëþ÷åí äîãîâîð ñ
÷åëîâåêîì, êîòîðûé ñ ïîìîùüþ ëþáûõ
ñðåäñòâ íàïðàâëÿåò êîììåð÷åñêóþ
èëè ïðîôåññèîíàëüíóþ äåÿòåëüíîñòü â
ãîñóäàðñòâå-÷ëåíå ïðîæèâàíèÿ ïîòðå-
áèòåëÿ èëè íåñêîëüêèõ ãîñóäàðñòâ,
âêëþ÷àÿ ãîñóäàðñòâî-÷ëåí ïðîæèâà-
íèÿ ïîòðåáèòåëÿ. Â ñâîåì ðåøåíèè
ñóä ÿñíî çàÿâëÿåò, ÷òî ôàêò äîñòóïíî-
ñòè ñàéòà èç ãîñóäàðñòâà-÷ëåíà, ãäå
ïðîæèâàåò ïîòðåáèòåëü, íå äîñòàòî-
÷åí, ÷òîáû ñ÷èòàòü, ÷òî âëàäåëåö ñàéòà
íàïðàâëÿåò ñâîþ äåÿòåëüíîñòü â äàí-
íîå ãîñóäàðñòâî-÷ëåí. Ñóäû òàêæå
äîëæíû îïðåäåëèòü, åñòü ëè äîêàçà-
òåëüñòâà, ñâèäåòåëüñòâóþùèå î òîì,
÷òî ïðîôåññèîíàëüíàÿ äåÿòåëüíîñòü
áèçíåñà ñ ïîòðåáèòåëÿìè çàðåãèñòðèðî-
âàíà â ýòîì ãîñóäàðñòâå-÷ëåíå.

Äàæå ïîñëå ïðèçíàíèÿ äîêòðèíû
î «íàïðàâëåííîé äåÿòåëüíîñòè» â îáëà-
ñòè ïîòðåáèòåëüñêèõ äîãîâîðîâ, îñòà-
åòñÿ îòêðûòûì âîïðîñ: ñìîæåò ëè Åâ-
ðîïåéñêèé ñóä ïðèíÿòü ýòó äîêòðèíó â
òîëêîâàíèè ñò. 5 (3)?

Åâðîïåéñêèé ñóä îòâåòèë íà ýòîò
âîïðîñ â ñëåäóþùèõ òðåõ äåëàõ: C-
523/10 «Winterstagier» è ñîâìåñòíûå
ñëó÷àè C-509/09, «eDateAdvertising»è
C-161/10 «Martinez» [22, 163]. Âî âñåõ
èç íèõ Åâðîïåéñêèé ñóä ïðîñÿò ðàçú-
ÿñíèòü ôðàçó «î ìåñòå, ãäå ïðè÷èíåí
âðåä, êîòîðàÿ óêàçàíà â ñò. 5 (3). Åå
ñëåäóåò èíòåðïðåòèðîâàòü êàê îáÿçà-
òåëüíóþ, èñê ìîæåò áûòü ïðåäñòàâëåí
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â ñóäàõ ëþáîãî ãîñóäàðñòâà-÷ëåíà, èç
êîòîðîãî äîñòóïåí ñàéò.

Â çàêëþ÷åíèè ãåíåðàëüíîãî àäâîêà-
òà â äåëàõ «eDateAdvertising» è «Mar-
tinez» óêàçàíî: â òî âðåìÿ, êàê ñïîðû
îòíîñÿòñÿ ê íàðóøåíèÿì ëè÷íûõ ïðàâ
(èìèäæ, ðåïóòàöèÿ), íåêîòîðûå âû-
âîäû ìîæíî ïðèìåíèòü ê èñïîëüçîâà-
íèþ IP. Âî-ïåðâûõ, î ï.ï. 51 è 56, ãå-
íåðàëüíûé àäâîêàò çàíèìàåò ïîçèöèþ
ïðîòèâ ïðåäîñòàâëåíèÿ çíà÷åíèÿ äîê-
òðèíå â «ïðîñòîòå äîñòóïíîñòè», òàê
êàê ýòî àâòîìàòè÷åñêè óêàçûâàåò íà
þðèñäèêöèþ ñóäîâ âñåõ ãîñóäàðñòâ-
÷ëåíîâ, ïîòåíöèàëüíî ïîäâåðãàÿ èçäà-
òåëåé êîíòåíòà â Èíòåðíåòå ñóäåáíîìó
ïðîöåññó â ëþáîì ìåñòå. Àäâîêàò ïî-
íèìàåò, ÷òî íà ïðàêòèêå ýòî îòêðîåò
äâåðü äëÿ èñêîâ íà èíòåðíåò-ìàãàçè-
íû, ÷òî îòîáðàçèòñÿ, òàêèì îáðàçîì,
íà íåóñòîé÷èâîì ïîëîæåíèè  ïîñòàâ-
ùèêîâ, à ýòî áóäåò îçíà÷àòü ïîëíîå îò-
ñóòñòâèå ïðåäñêàçóåìîñòè. Âî-âòîðûõ,
â ï. 55 è ïîñëåäóþùèõ ãåíåðàëüíûé
àäâîêàò îïðàâäûâàåò ïðèíÿòèå íîâîãî
êðèòåðèÿ òîëêîâàíèÿ ñò. 5 (3), óêàçû-
âàÿ íà ýâîëþöèþ ïðåöåäåíòíîãî ïðàâà
â äåëå «Fiona Shevill», êðèòåðèåì —
«öåíòð òÿæåñòè êîíôëèêòà» â êîòî-
ðîì, åñòü íàðóøåíèå ëè÷íûõ ïðàâ.
Â ñîîòâåòñòâèè ñ ýòèì, ñò. 5 (3) äîëæ-
íà ïðåäîñòàâëÿòü þðèñäèêöèþ ñóäîâ
ãîñóäàðñòâà, â êîòîðîì íà êîíó íàõî-
äèòñÿ öåíòð òÿæåñòè êîíôëèêòà èíòå-
ðåñîâ [23, 15]. Åñëè íàðóøåíèå ãðàæ-
äàíñêèõ ïðàâ, ò.å. öåíòð òÿæåñòè, ðàñ-
ïîëîæåíî â ìåñòå, ãäå íàðóøåíî ïðàâî
èíäèâèäà, íåîáõîäèìî îïðåäåëèòü, íà-
ðóøåí ëè ñïîñîá æèçíè îò ÿêîáû ïî-
ðî÷àùèõ ñâåäåíèé, è îáúåêòèâíî óêà-
çàòü íà ñâÿçü èõ â äåëå. 

Ýòî èìåííî òî, î ÷åì ãîâîðèò äîê-
òðèíà «íàïðàâëåííîé äåÿòåëüíîñòè».
Ïðè óòâåðæäåíèè ýòîé äîêòðèíû ãåíå-
ðàëüíûé àäâîêàò îáðàùàåò âíèìàíèå
íà äåëî «Pammer», äåëàÿ äâà âàæíûõ
óòî÷íåíèÿ. Âî-ïåðâûõ, â òî âðåìÿ êàê
â ïîòðåáèòåëüñêèõ äîãîâîðàõ íàìåðå-
íèå îñóùåñòâëÿòü ñâîþ ïðîôåññèî-
íàëüíóþ  äåÿòåëüíîñòü íà ãîñóäàðñò-
âà-÷ëåíû ïî ìåñòó æèòåëüñòâà ïîòðå-

áèòåëÿ, ïðè ïðèìåíåíèè ñòàòüè 5 (3)
íåîáõîäèìî áûòü îáúåêòèâíûì â èñ-
ïîëüçîâàíèè ýòîé äîêòðèíû. Ýòî
òàêæå äîëæíî êàñàòüñÿ ñëó÷àÿ, êîãäà
äîêòðèíà ïðèìåíÿåòñÿ äëÿ óðåãóëèðî-
âàíèÿ íàðóøåíèé ñ IP.

Âî-âòîðûõ, àäâîêàò óòâåðæäàåò,
÷òî ñóäû â ìåñòå, ãäå íàõîäèòñÿ öåíòð
òÿæåñòè êîíôëèêòà, äîëæíû èìåòü
þðèñäèêöèþ óðåãóëèðîâàòü âîïðîñû
âñåõ óáûòêîâ, âûïëûâàþùèõ èç íà-
ðóøåíèÿ. Â òî âðåìÿ êàê ñïîðû, êà-
ñàþùèåñÿ íàðóøåíèÿ ëè÷íûõ ïðàâ,
îïðàâäûâàþòñÿ èíòåðïðåòàöèåé òîãî,
÷òî íàèáîëåå ñóùåñòâåííûé óùåðá
ïðè÷èíåí â òîì ìåñòå, ãäå ïðîæèâàåò
ïîñòðàäàâøèé, ïðèìåíÿÿ òàêîé ïîä-
õîä ê íàðóøåíèÿì IP ïðîáëåìàòè÷íî,
ïîñêîëüêó æåðòâà, êàê ïðàâèëî, ïîëü-
çóåòñÿ IP-ïðàâàìè â ðÿäå ãîñóäàðñòâ-
÷ëåíîâ, ïîýòîìó òðóäíî ðåøèòü, â
êàêîì ãîñóäàðñòâå ïðè÷èíåí íàèáîëåå
ñóùåñòâåííûé âðåä. Êðîìå òîãî, îãðà-
íè÷åíà êîìïåòåíöèÿ ñóäà îòíîñèòåëü-
íî ñâîáîäíîé äèñêóññèè î ñîâåðøåíèè
ïðåñòóïëåíèÿ, ñîâåðøåííîãî èëè ïî-
òåíöèàëüíîãî â ïðåäåëàõ òåððèòîðèè
ýòîãî ãîñóäàðñòâà-÷ëåíà ïðè óðåãóëè-
ðîâàíèè èñïîëüçîâàíèÿ òîðãîâîãî
çíàêà è ïîäîáíûõ ñëó÷àåâ îãðàíè÷å-
íèÿ â ñëó÷àÿõ íàðóøåíèÿ íàöèîíàëü-
íîãî ïðàâà èíòåëëåêòóàëüíîé ñîáñò-
âåííîñòè [24].

Ïîäâîäÿ èòîã, ìîæíî óòâåðæäàòü,
÷òî áûëè âûñêàçàíû ñèëüíûå àðãóìåí-
òû äëÿ Åâðîïåéñêîãî ñóäà â îäîáðåíèå
äîêòðèíû «íàïðàâëåííîé äåÿòåëüíî-
ñòè». Òàêîå ðåøåíèå áóäåò ñâÿçûâàòü
è íàöèîíàëüíûå ñóäû âñåõ ãîñóäàðñòâ-
÷ëåíîâ. Êàê ñëåäñòâèå, ïðàâîâàÿ îïðå-
äåëåííîñòü ïðîâàéäåðîâ Èíòåðíåòà, âå-
äóùèõ áèçíåñ â Åâðîïå, áóäåò ðàñòè.
Òåì íå ìåíåå, ïðèìåíåíèå ýòîé äîê-
òðèíû â ïîòðåáèòåëüñêèõ äîãîâîðàõ,
ñ íàðóøåíèÿìè ëè÷íûõ ïðàâ è íàðóøå-
íèé ïðàâ èíòåëëåêòóàëüíîé ñîáñòâåí-
íîñòè, ìîæåò èëè áóäåò ìåíÿòüñÿ.
Òàêèì îáðàçîì, íåîáõîäèìû ðàçúÿñíå-
íèÿ äëÿ ïðèìåíåíèÿ äàííîé äîêòðèíû.

Ñëåäîâàòåëüíî, ôîðìóëèðóåòñÿ
âîïðîñ: êîãäà ìîæíî óòâåðæäàòü, ÷òî
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âåá-ñàéò ñ äðóãîé òåððèòîðèè íàïðàâ-
ëåí íà ðàáîòó â ãîñóäàðñòâî-÷ëåí?

Â äåëå «Axa ïðîòèâ Google» ñóä
îáåñïå÷èâàåò äâà êðèòåðèÿ â îöåíêå
äîêàçàòåëüñòâ: (1) èñïîëüçîâàíèå ñî-
êðàùåíèÿ ñèìâîëîâ äëÿ êîäà ñòðàíû
âåðõíåãî óðîâíÿ äîìåííîãî èìåíè ãî-
ñóäàðñòâà ñóäà, ðàññìàòðèâàþùåãî
äåëî; (2) èíôîðìàöèÿ íà ñàéòå èçëî-
æåíà â îñíîâíîì íà ÿçûêå ýòîãî ãîñó-
äàðñòâà [25].

Ýòè äâà êðèòåðèÿ òàêæå óïîìè-
íàþòñÿ Åâðîïåéñêèì ñóäîì â äåëå
«Pammer». Â ñâÿçè ñ ïåðâûì ñóä äî-
áàâëÿåò, ÷òî èñïîëüçîâàíèå ðîäîâûõ
äîìåíîâ âåðõíåãî óðîâíÿ, òàêèõ êàê
.com èëè .eu, îçíà÷àåò, ÷òî òðåéäåð
ñâîåé äåÿòåëüíîñòüþ ñòðåìèòñÿ ê öåëè
íà ìåæäóíàðîäíîì óðîâíå. Â îòíîøå-
íèè âòîðîãî ñóä óòâåðæäàåò, ÷òî èñ-
ïîëüçîâàíèå èíîñòðàííîãî ÿçûêà
ìîæåò áûòü óìåñòíûì òîëüêî òîãäà,
êîãäà âåá-ñàéò ïîçâîëÿåò ïîòðåáèòå-
ëÿì óñòàíîâèòü îòëè÷èÿ ãîñóäàðñòâà-
÷ëåíà, â êîòîðîì òðåéäåð ïðåñëåäóåò
öåëü îñóùåñòâëÿòü ñâîþ äåÿòåëüíîñòü
[26, 169].

Â äåëàõ «eDate Advertising» è «Mar-
tinez» ãåíåðàëüíûé àäâîêàò  ññûëàåòñÿ
íà ýòè ðåøåíèÿ. Ñ îäíîé ñòîðîíû, ðå-
øåíèå óêàçûâàåò íà èñïîëüçîâàíèå äî-
ìåííîãî èìåíè, îòëè÷íîãî îò òîãî,
ãäå èçäàòåëü ïðîæèâàåò. Îíî óêàçûâà-
åò, ÷òî èíôîðìàöèÿ ìîæåò áûòü îáú-
åêòèâíî àêòóàëüíà â äðóãèõ ãîñóäàðñò-
âàõ-÷ëåíàõ. Ñ äðóãîé ñòîðîíû, ÿçûê
ñàéòà ïîìîãàåò ðàçãðàíè÷èòü ãåîãðà-
ôè÷åñêóþ îáëàñòü, ãäå åãî èíôîðìà-
öèÿ ìîæåò áûòü àêòóàëüíîé [27, 11].

Ñóä ïðèíÿë ðåøåíèå î çíà÷èìîñòè
ýòèõ äâóõ êðèòåðèåâ â äåëå «Winter-
steiger», ãäå áûë ðàññìîòðåí ñëó÷àé ñ
êîìïàíèåé Google è ñèñòåìîé Ad-
Words. Âîïðîñ â äàííîì ñëó÷àå ôîðìó-
ëèðîâàëñÿ òàê: îáëàäàþò ëè àâñòðèé-
ñêèå ñóäû þðèñäèêöèåé â ñëó÷àå,
êîãäà íåàâñòðèéñêèé ðåêëàìîäàòåëü
èñïîëüçóåò àâñòðèéñêèé òîðãîâûé
çíàê â êà÷åñòâå êëþ÷åâîãî ñëîâà,
÷òîáû âûçâàòü ðåêëàìíûå ññûëêè â
«google.de», â òî âðåìÿ, êàê èìÿ äîìå-

íà âåðõíåãî óðîâíÿ ãîñóäàðñòâà-÷ëåíà
íå òàêîå, êàê ó ñóäà ãîñóäàðñòâà-
÷ëåíà, ðàññìàòðèâàþùåãî äàííîå
äåëî, õîòÿ íåìåöêèé ÿçûê íà ñàéòå
åñòü? ×òî áóäåò äîñòàòî÷íûì äëÿ àâ-
ñòðèéñêèõ ñóäîâ óñòàíîâèòü ñâîþ
þðèñäèêöèþ? [28, 3–4]. Ïî «Pam-
mer»îòâåò îòðèöàòåëåí, ïîñêîëüêó íå-
ìåöêèé ÿçûê — îäèí èç ÿçûêîâ ãîñó-
äàðñòâà-÷ëåíà, èç êîòîðîãî îòâåò÷èê
îñóùåñòâëÿåò ñâîþ äåÿòåëüíîñòü.
Òàêîé ïîäõîä íå äîëæåí áûòü ðåøàþ-
ùèì, òàê êàê ñóä äîëæåí óñòàíîâèòü,
íå  óêàçûâàþò ëè äðóãèå äîêàçàòåëü-
ñòâà íà Àâñòðèþ. Äëÿ íà÷àëà óêàæåì,
÷òî àâñòðèéñêèé ïîòðåáèòåëü òàêæå
ãîâîðèò íà íåìåöêîì ÿçûêå, êàê è
óêðàèíöû, áåëîðóñû — íà ðóññêîì.

Äðóãèå ôîðìû äîêàçàòåëüñòâ áûëè
ïðèçíàíû Åâðîïåéñêèì ñóäîì â äåëå
«Pammer», êîòîðûå òàêæå ïðèîáùèì
ê èçó÷åíèþ ïðèìåíåíèÿ ñò. 5 (3).
Ïåðâàÿ ôîðìà — ýòî èíòåðàêòèâíûé
õàðàêòåð ñàéòà. Ñóä íå î÷åíü ÿñíî
ðàçúÿñíèë åå íà äàííûé ìîìåíò. Ýòî
ïîçâîëÿåò ïðåäïîëîæèòü, ÷òî áûëà
ïðåäîñòàâëåíà âîçìîæíîñòü æèòåëÿì
ãîñóäàðñòâà-÷ëåíà ñóäà, ðàññìàòðèâàþ-
ùåãî èñê ñâÿçàòüñÿ ñ òðåéäåðîì èëè
äàæå çàêëþ÷èòü äîãîâîð ÷åðåç ñàéò â
äîêàçàòåëüñòâî âûâîäà, î íàïðàâëåí-
íîé äåÿòåëüíîñòè â ñòîðîíó ýòîãî ãîñó-
äàðñòâà-÷ëåíà. Îäíàêî, ïàññèâíûå
ñàéòû — òå, êîòîðûå òîëüêî ïðåäîñòàâ-
ëÿþò èíôîðìàöèþ è íå ïîçâîëÿþò
âçàèìîäåéñòâîâàòü ñ ïîëüçîâàòåëÿìè —
òàêæå ìîãóò ðàññìàòðèâàòüñÿ ñóäîì
êàê íàïðàâëåííûå íà ãîñóäàðñòâî-
÷ëåí, ïîñêîëüêó òðåéäåð îáåñïå÷èâàåò
åãî ïî÷òîâûé àäðåñ èëè äðóãèå äàí-
íûå, êîòîðûå ïîçâîëÿþò ïîòðåáèòåëÿì
ñâÿçàòüñÿ ñ íèì íå ïî ýëåêòðîííîé
ïî÷òå. Åâðîïåéñêèé ñóä òàêæå óïîìè-
íàåò äðóãèå äîêàçàòåëüñòâà, êîòîðûå
âûðàæàþò íàìåðåíèå ïðèâëå÷ü ïîòðå-
áèòåëåé èç ãîñóäàðñòâà-÷ëåíà ñóäà îò-
íîñèòåëüíî ñîäåðæàíèÿ âåá-ñàéòà,
òàêèå êàê èñïîëüçîâàíèå îò÷åòíîñòè;
èñïîëüçîâàíèå òåëåôîííûõ íîìåðîâ
ñ ìåæäóíàðîäíûì êîäîì è çàÿâëåíèå
òðåéäåðà î íàìåðåíèè íàïðàâëÿòü
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ñâîþ äåÿòåëüíîñòü ê äðóãèì ãîñóäàðñò-
âàì-÷ëåíàì, â òîì ÷èñëå ñóäà, ðàññìàò-
ðèâàþùåãî äàííîå äåëî; óïîìèíàíèå î
ìåæäóíàðîäíîé êëèåíòóðå, ñîñòîÿùåé
èç êëèåíòîâ, çàðåãèñòðèðîâàííûõ â
ðàçëè÷íûõ ãîñóäàðñòâàõ-÷ëåíàõ, â òîì
÷èñëå è ñóäà, ðàññìàòðèâàþùåãî èñê.
Âàëþòà, èñïîëüçóåìàÿ â âåá-ñàéòå, íå
ÿâëÿåòñÿ ðåøàþùèì ôàêòîðîì, åñëè
öåíû íå ïðåäóñìîòðåíû â äðóãîé âà-
ëþòå, ÷òî è ãîñóäàðñòâà-÷ëåíà, ñ êîòî-
ðîé òðåéäåð îñóùåñòâëÿåò ñâîþ äåÿ-
òåëüíîñòü, ò.å. åñëè öåíû âûðàæåíû â
åâðî è ôóíòàõ ñòåðëèíãàõ, ýòî ìîæåò
áûòü èñïîëüçîâàíî â êà÷åñòâå äîêàçà-
òåëüñòâà, ÷òî ñàéò íàïðàâëåí â ñòîðîíó
Âåëèêîáðèòàíèè.

Íåñìîòðÿ íà òî, ÷òî äîêàçàòåëü-
ñòâà, óêàçàííûå â äåëàõ «eDate Adver-
tising» è «Martinez», ñâÿçàíû ñ íàðó-
øåíèåì ëè÷íûõ ïðàâ, îíè ìîãóò áûòü
ïîëåçíû òàêæå â ñëó÷àÿõ ñ íàðóøå-
íèÿìè IP. Òàê, â äåëå «Pammer» ñóä
ññûëàåòñÿ íà ñîäåðæàíèå ñàéòà: îíî
äîëæíî áûòü îïðåäåëåíî êàê òàêîå,
÷òî èìååò îòíîøåíèå ê ãîñóäàðñòâó-
÷ëåíó ñóäà, ãäå íàíåñåíû óáûòêè èëè
ðàñïðîñòðàíåíà èíôîðìàöèÿ, óùåì-
ëÿþùàÿ ïðàâà, â ñîîòâåòñòâèè ïîäàí-
íûì èñêîì. Èñïîëüçóÿ êëþ÷åâûå
ñëîâà â òåãàõ, ïðåäóñìîòðåííûõ ñðåäè
àëãîðèòìîâ ðàáîòû ïîèñêîâûõ ñèñòåì,
áûë óñòàíîâëåí ñàéò â äîêàçàòåëüñòâî
òîãî, ÷òî îí íàïðàâëåííî ðàáîòàë, ÷åì
íàíîñèë óùåðá [29, 193–194]. 

Äðóãèå êðèòåðèè, êîòîðûå óïîìèíà-
ëèñü â ñóäå íà ïðåäâàðèòåëüíîì çàñåäà-
íèè, íå ññûëàþòñÿ íà ñëîâà ãåíåðàëü-
íîãî àäâîêàòà: î ãðàæäàíñòâå ëèöà, ïî-
äàþùåãî æàëîáó íà íàðóøåíèå åãî
ëè÷íîãî ïðàâà; èëè ìåñòå, ãäå ñîâåðøå-
íî ïðîèñøåñòâèå; ãäå îïóáëèêîâàííàÿ
íà ñàéòå èíôîðìàöèÿ áûëà âçÿòà.

Â àãðåãàöèè ê èçëîæåííîìó âûøå,
òîëüêî â òîì ñëó÷àå, êîãäà âåá-ñàéò
óìûøëåííî íàíîñèò óùåðá â ãîñó-
äàðñòâå-÷ëåíå ñóäà, åãî ñóä ìîæåò îáú-
ÿâèòü þðèñäèêöèþ íà îñíîâàíèè
ñò. 5 (3) ïðàâèë Áðþññåëÿ ². Èíòåã-
ðàëüíîå òîëêîâàíèå ýòîãî ïîëîæåíèÿ
ïîâûñèò ïðàâîâóþ îïðåäåëåííîñòü

êîììåð÷åñêîé äåÿòåëüíîñòè ïðîâàéäå-
ðîâ, òàêèõ êàê Google.

Äëÿ ðàçðåøåíèÿ ïðîáëåìû þðèñ-
äèêöèè Åâðîïåéñêèé ñóä äîëæåí îäîá-
ðèòü ñóùåñòâîâàíèå äîêòðèíû «íà-
ïðàâëåííîé äåÿòåëüíîñòè», ðàçúÿñíèâ
ñò. 5 (3) Áðþññåëüñêèõ ïðàâèë â ñïî-
ðàõ, ñâÿçàííûõ ñ íàðóøåíèåì èñïîëü-
çîâàíèÿ IP. Â ñîîòâåòñòâèè ñ ýòèì,
ñóäû ãîñóäàðñòâ-÷ëåíîâ ìîãóò óñòàíàâ-
ëèâàòü ñâîþ þðèñäèêöèþ íà îñíîâà-
íèè äèñêóññèè î ñîâåðøåíèè ïðåñòóï-
ëåíèÿ, åñëè äîêàçàíî, ÷òî âåá-ñàéò,
ãäå ñîäåðæèòñÿ èíôîðìàöèÿ, îáú-
åêòèâíî íàðóøèë ïðàâî â ýòîì ãîñó-
äàðñòâå-÷ëåíå, äåéñòâîâàë íàïðàâëåí-
íî íà ïîëüçîâàòåëåé Èíòåðíåòà.
Þðèñäèêöèÿ ýòèõ ñóäîâ îãðàíè÷åíà
óùåðáîì, ïðè÷èíåííûì íà òåððèòî-
ðèè ýòîãî ãîñóäàðñòâà-÷ëåíà.

Åâðîïåéñêèé ñóä äîëæåí ïîñòàíî-
âèòü, ÷òî ñò. 5 (2) Áåðíñêîé êîíâåíöèè
íå óðåãóëèðóåò êîëëèçèþ çàêîíîäà-
òåëüñòâà, à ñò. 8 (1) Ðèìñêèõ ïðàâèë II
ïðèìåíÿåòñÿ äëÿ îïðåäåëåíèÿ òîãî, ñó-
ùåñòâóåò ëè íàðóøåíèå àâòîðñêèõ
ïðàâ è âíåäîãîâîðíûõ îáÿçàòåëüñòâ,
âûòåêàþùèå èç ýòîãî íàðóøåíèÿ.
Â ñëó÷àÿõ íàðóøåíèé ðàáîòû IP,
êîãäà ñóùåñòâîâàíèå íàðóøåíèÿ áûëî
îïðåäåëåíî â ñîîòâåòñòâèè ñ çàêîíîäà-
òåëüñòâîì îáîèõ ñòðàí, ãäå çàïðàøèâà-
åòñÿ ïðàâî, íàöèîíàëüíûå ñóäû äîëæ-
íû èìåòü âîçìîæíîñòü âûáðàòü íàèáî-
ëåå òåñíî ñâÿçàííûå íîðìû çàêîíà,
÷òîáû îïðåäåëèòü ïîñëåäñòâèÿ òàêîãî
íàðóøåíèÿ äëÿ ñòîðîí êîíôëèêòà. 
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Î. Êóëüòåíêî

ЗАХИСТ ПРАВ

Êóëüòåíêî À. Ê óðåãóëèðîâàíèþ âîïðîñîâ ïðàâîâîé îïðåäåëåííîñòè ïðîâàéäå-
ðîâ èíòåðíåò-óñëóã. Â äàííîé ñòàòüå ðàññìîòðåíû ïðîáëåìû ïðèìåíåíèÿ çàêîíîäà-
òåëüñòâà â ñïîðàõ î íàðóøåíèè ïðàâ èíòåëëåêòóàëüíîé ñîáñòâåííîñòè, ñîâåðøàåìûõ
ñ èñïîëüçîâàíèåì ñèñòåìû Èíòåðíåò. Ïðîàíàëèçèðîâàíû ðåøåíèÿ ïî äåëàì ðàñ-
ñìîòðåííûì ñóäàìè Ôðàíöèè îá óùåìëåíèè àâòîðñêèõ ïðàâ, ïîäàííûì ïðîòèâ êîì-
ïàíèè Google. Óñòàíîâëåíû õàðàêòåðíûå îñîáåííîñòè èíòåðïðåòàöèè çàêîíà â ýòèõ
äåëàõ. Ðàçúÿñíåíà íåîáõîäèìîñòü îäîáðåíèÿ äîêòðèíû «íàïðàâëåííîé äåÿòåëüíîñ-
òè», ñâÿçàííîé ñ àâòîðñêèì ïðàâîì, ïðè èñïîëüçîâàíèè ñèñòåìû Èíòåðíåò. Ïðåäëî-
æåíî óðåãóëèðîâàòü êîëëèçèþ çàêîíîäàòåëüñòâà âûáîðîì íàèáîëåå òåñíî ñâÿçàííûõ
íîðì çàêîíà, ÷òîáû îïðåäåëèòü ïîñëåäñòâèÿ íàðóøåíèÿ àâòîðñêîãî ïðàâà è âíåäîãî-
âîðíûõ îáÿçàòåëüñòâ, äëÿ ñòîðîí êîíôëèêòà.

Êëþ÷åâûå ñëîâà: èíòåëëåêòóàëüíàÿ ñîáñòâåííîñòü, þðèñäèêöèÿ, êîëëèçèÿ çàêî-
íà, èñê, ãîñóäàðñòâî, ñóä, ñèñòåìà Èíòåðíåò, Google

Kultenko O. To resolve the settlement issues of legal certainty Internet service
providers. This article discusses the problem of application of law in disputes about in-
tellectual property infringement committed with the use of the Internet. The analyzed
the decisions the courts France in cases considered copyright infringement against the
company Google. The installed characteristic features of the interpretation of the law
in these cases. Found the need for approval doctrine «directed activity» related to
copyright the using Internet systems. It is proposed to resolve the conflict of law se-
lecting the most closely associated rules to determine the consequences of copyright in-
fringement and non-contractual obligations for the parties to the conflict.

Keywords: intellectual property, jurisdiction, conflict of laws, the claim, court,
the system Internet, Google



46
Теорія і практика інтелектуальної власності � 5/2015

ISSN 2308-0361

Ïîñòàíîâêà ïðîáëåìè òà ¿¿ çâ’ÿçîê
ç íàóêîþ ³ ïðàêòèêîþ. Ïðè âèâ÷åíí³
ïðàâîâî¿ ïðèðîäè îñîáèñòèõ íåìàéíî-
âèõ ïðàâ àâòîðà á³ëüø³ñòþ â÷åíèõ
âñòàíîâëåíî ¿õíþ îñíîâîïîëîæíó, ïðî-
â³äíó ðîëü â àâòîðñüêîìó ïðàâ³. Çàïå-
ðå÷åííÿ îñîáèñòèõ íåìàéíîâèõ ïðàâ,
à òàêîæ â³äíåñåííÿ òàêèõ ïðàâ äî äðóãî-
ðÿäíèõ ñòàâëÿòü ï³ä ñóìí³â ³ñíóâàííÿ
ïðàâà àâòîðñòâà, ùî º âèçíà÷àëüíèì
ó ñèñòåì³ àâòîðñüêîãî ïðàâà. Ñàìå
îñîáèñò³ íåìàéíîâ³ ïðàâà àâòîðà â³-
äîáðàæàþòü âèêîíàííÿ òèõ çàâäàíü,
ÿê³ ïîêëàäåíî íà ïðàâî àâòîðñòâà,
à òàêîæ ãàðàíòóþòü íåðîçðèâíèé
çâ’ÿçîê àâòîðà ç òâîðîì. Ó ïðîöåñ³
òâîð÷îñò³ ì³æ àâòîðîì ³ éîãî òâîðîì
âèíèêàº îñîáëèâèé çâ’ÿçîê, ÿêèé âè-
ðàæàºòüñÿ â àâòîíîì³¿ àâòîðà, ³íòå-
ëåêòóàëüíîìó õàðàêòåð³ é óí³êàëüíî-
ñò³ éîãî òâîðó, ³íäèâ³äóàëüíèõ îñîá-
ëèâîñòÿõ òâîðöÿ. Òîæ îñîáèñò³
íåìàéíîâ³ ïðàâà ïîêëèêàí³ îõîðîíÿ-
òè òàêèé óí³êàëüíèé çâ’ÿçîê. Îäíàê
çíà÷åííÿ îñîáèñòèõ íåìàéíîâèõ ïðàâ
àâòîðà ïîâ’ÿçàíå íå ò³ëüêè öèì, à é ç

³íøèìè ôàêòîðàìè, ùî òåæ ìàþòü
îá’ºêòèâíèé ³ âàãîìèé õàðàêòåð.

Àíàë³ç îñòàíí³õ äîñë³äæåíü, ó ÿêèõ
çàïî÷àòêîâàíî ðîçâ’ÿçàííÿ ïðîáëåìè.
Äîñë³äæåííÿ îñîáèñòèõ íåìàéíîâèõ
ïðàâ çíàéøëè ñâîº â³äîáðàæåííÿ
ó ïðàöÿõ ðàäÿíñüêèõ íàóêîâö³â:
Î. Â³ëåéòè, Ì. Ãîðäîíà, Ì. Ïî÷àíñüêîãî,
Â. Ñåðåáðîâñüêîãî, Ê. Ôëåéøèö òà ³í.
Ïèòàííÿ îñîáèñòèõ íåìàéíîâèõ ïðàâ
³íòåëåêòóàëüíî¿ âëàñíîñò³ òàêîæ ðîç-
ãëÿäàëèñü ó íàóêîâèõ ïðàöÿõ â³äîìèõ
óêðà¿íñüêèõ ³ çàðóá³æíèõ â÷åíèõ-
ïðàâíèê³â, çîêðåìà: Â. Ëóöÿ, Ì. Ìà-
ëå¿íî¿, Î. À. Ï³äîïðèãîðè, Î. Î. Ï³äîïðè-
ãîðè, Î. Ï³öàí, Â. Êàëÿò³íà, Ç. Ðîìîâ-
ñüêî¿, Î. Ñâÿòîöüêîãî, Î. Ñåðãººâà,
Ð. Ñòåôàí÷óêà, Ã. ×óðï³òè, Ð. Øèøêè,
Ø. Òàãàéíàçàðîâà, Á. Ðàñóëîâà òà ³í.

Âèä³ëåííÿ íåâèð³øåíèõ ðàí³øå
÷àñòèí. Àíàë³ç ïîãëÿä³â, ùî ïðèìåí-
øóþòü îñîáèñòî-íåìàéíîâó ñêëàäîâó
àâòîðñüêîãî ïðàâà. Îá´ðóíòóâàííÿ
òâåðäæåíü, ÿê³ ñïðîñòîâóþòü òàê³ ïî-
ãëÿäè òà â³äíåñåííÿ ¿õ äî òàêèõ, ùî
íå â³äïîâ³äàþòü îá’ºêòèâí³é ³ñòèí³.

ПОГЛЯД НАУКОВЦЯ

ÇÍÀ×ÅÍÍß ÎÑÎÁÈÑÒÈÕ
ÍÅÌÀÉÍÎÂÈÕ ÏÐÀÂ 

²ÍÒÅËÅÊÒÓÀËÜÍÎ¯ ÂËÀÑÍÎÑÒ²

Âàäèì Êà÷óðîâñüêèé,
çäîáóâà÷ ÍÄ² ³íòåëåêòóàëüíî¿ âëàñíîñò³ ÍÀÏðÍ
Óêðà¿íè, êîíñóëüòàíò Øåâ÷åíê³âñüêîãî ðàéîííîãî ñóäó
ì. Êèºâà

Ó ñòàòò³ âèçíà÷åíî ðîëü îñîáèñòèõ íåìàéíîâèõ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³
â òâîð÷³é ä³ÿëüíîñò³ àâòîðà òà ó ïðîöåñ³ ïðàâîâî¿ ðåãëàìåíòàö³¿ â³äíîñèí, ÿê³ ñêëà-
äàþòüñÿ ó ñôåð³ ³íòåëåêòóàëüíî¿ âëàñíîñò³. Äîñë³äæåíî åâîëþö³þ ïîãëÿä³â ùîäî
îñîáèñòèõ íåìàéíîâèõ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³. Âèçíà÷åíî âïëèâ îñîáèñòèõ
íåìàéíîâèõ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ íà ñîö³àëüíî-ïðàâîâèé ñòàòóñ àâòîðà. 

Êëþ÷îâ³ ñëîâà: îñîáèñò³ íåìàéíîâ³ ïðàâà, àâòîðñüêå ïðàâî, ³íäèâ³äóàëüí³ñòü,
îõîðîíà, çâ’ÿçîê ç òâîðîì



Ôîðìóëþâàííÿ ö³ëåé ñòàòò³. ²äåÿ
ñòàòò³ ïîëÿãàº ó ôîðìóâàíí³ íîâèõ ïî-
ãëÿä³â íà çíà÷åííÿ îñîáèñòèõ íåìàé-
íîâèõ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³.

Âèêëàä îñíîâíîãî ìàòåð³àëó ç îá-
´ðóíòóâàííÿì îòðèìàíèõ ðåçóëüòàò³â.
Îõîðîíà ëþäñüêî¿ îñîáèñòîñò³ â óñ³é
ñóêóïíîñò³ ¿¿ õàðàêòåðíèõ ðèñ ³ îñîá-
ëèâîñòåé áóëà íàñò³ëüêè ïðèðîäíîþ
òà íåîáõ³äíîþ, ùî ïðåäñòàâíèêè ïðè-
ðîäíî-ïðàâîâî¿ øêîëè çàïî÷àòêóâàëè
â÷åííÿ ïðî ïðàâà îñîáèñòîñò³. Çíà÷åí-
íÿ îñîáèñòèõ ïðàâ àâòîðà ÿñêðàâî ìî-
òèâóâàâ Ëàêàíäëü, äîïîâ³äà÷ Êîíâåí-
òó ùîäî ïðîåêòó äåêðåòó â³ä
19/24.07.1793 ð.: «Àâòîð éäå äî áåç-
ñìåðòÿ ÷åðåç áåçë³÷ ñóñï³ëüíèõ ïî-
òðåá, òîìó ë³òåðàòóðíèì ï³ðàòàì
íå çàëèøàºòüñÿ í³÷îãî ³íøîãî, êð³ì
çàçäðîù³â» [1, 58]. Ó ñëîâàõ Ëàêàíäëÿ
â³äîáðàæåíà ³äåÿ îõîðîíè ïðàâ àâòîðà
çà äîïîìîãîþ çàáåçïå÷åííÿ íåäîòîð-
êàííîñò³ ³íòåëåêòóàëüíîãî òâîðó àâòî-
ðà. Îñîáèñò³ ïðàâà àâòîðà ³ñíóþòü
ñàìå ç ö³ºþ ìåòîþ. Âîíè ïîêëèêàí³
îõîðîíÿòè ³íòåëåêòóàëüíó, òâîð÷ó îñî-
áèñò³ñòü, ãàðàíòóâàòè âèñîêå áëàãî
ñâîáîäè ³íòåëåêòóàëüíî¿ òâîð÷îñò³.
Ö³ ïðàâà âèïëèâàþòü ç ïîâàãè äî îñî-
áèñòîñò³ ÿê ïðèðîäíîãî é îñíîâíîãî
çàêîíó ñóñï³ëüñòâà òà ëþäñòâà. Ò³ëüêè
â ìåæàõ îñîáèñòèõ íåìàéíîâèõ ïðàâ
àâòîðà º ìîæëèâèì çàáåçïå÷åííÿ òà-
êîãî çàâäàííÿ.

Ïðî çíà÷åííÿ îñîáèñòèõ íåìàéíî-
âèõ ïðàâ ó÷åíèìè íàïèñàí³ áàãàòî îá-
´ðóíòîâàíèõ ðîá³ò, ÿê³ çàñëóãîâóþòü
óâàãè. Ð. Ñòåôàí÷óê, àíàë³çóþ÷è íî-
â³òíº öèâ³ëüíå çàêîíîäàâñòâî Óêðà¿-
íè, çàçíà÷àº, ùî äîñÿãíåííÿì íîâîãî
ÖÊ Óêðà¿íè ñòàëà íå ëèøå ÷³òêà ïîçè-
ö³ÿ ùîäî ðåãóëþâàííÿ é îõîðîíè îñî-
áèñòèõ íåìàéíîâèõ â³äíîñèí, àëå é ñó-
òòºâà çì³íà ðîë³ òà çíà÷åííÿ òàêèõ
â³äíîñèí ó ñòðóêòóð³ ïðåäìåòà öèâ³ëü-
íîãî ïðàâà [2, 91]. Àäæå ñàìå â ñò. 1
ÖÊ Óêðà¿íè âïåðøå çà âñþ ³ñòîð³þ
öèâ³ëüíîãî çàêîíîäàâñòâà «…ïð³îðè-
òåò â³ääàºòüñÿ ñàìå îñîáèñòèì íåìàé-
íîâèì â³äíîñèíàì» [3, 11], ÿê³ áóëè
âèíåñåí³ íà ïåðåäí³é ïëàí ïîð³âíÿíî

ç êëàñè÷íèìè äëÿ öèâ³ëüíîãî ïðàâà
â³äíîñèíàìè ìàéíîâèìè, ùî âïðî-
äîâæ áàãàòüîõ ñòîð³÷ ââàæàëèñü õðå-
ñòîìàò³éíèì ïðèêëàäîì öèâ³ëüíèõ
ïðàâîâ³äíîñèí. Áåçïåðå÷íî, òàêà çì³íà
º ëîã³÷íîþ òà ïîâí³ñòþ â³äïîâ³äàº ïðî-
ãîëîøåíîìó â Êîíñòèòóö³¿ Óêðà¿íè
ïðèíöèïó àíòðîïîöåíòðèçìó, â³ä-
ïîâ³äíî äî ÿêîãî ëþäèíà, ¿¿ æèòòÿ
òà çäîðîâ’ÿ, ÷åñòü òà ã³äí³ñòü, íåäîòîð-
êàí³ñòü òà áåçïåêà âèçíàþòüñÿ íàéâè-
ùèìè ñîö³àëüíèìè ö³ííîñòÿìè. Òàêèé
ï³äõ³ä ç áîêó Êîíñòèòóö³¿ Óêðà¿íè
âî÷åâèäü îçíà÷àº, ùî íàö³îíàëüíå ãà-
ëóçåâå çàêîíîäàâñòâî ìàº çì³íèòè çà-
ãàëüíèé âåêòîð ñâîãî ñïðÿìóâàííÿ
â³äïîâ³äíî äî âèçíà÷åíî¿ ³ºðàðõ³¿ ñîö³-
àëüíèõ ö³ííîñòåé, íà âåðøèí³ ÿêîãî
ïîâèííà ïîñ³ñòè ÷³ëüíå ì³ñöå ëþäèíà
òà âèçíà÷åí³ âíóòð³øí³ (äóõîâí³)
áëàãà. ² ñàìå öèâ³ëüíå çàêîíîäàâñòâî
âèÿâèëîñü îäíèì ç ïåðøèõ, õòî çì³ã
ñâîº÷àñíî òà ïîâíî â³äîáðàçèòè òàê³
çì³íè ó ñâî¿é ñòðóêòóð³. Ïðè öüîìó
ìè ïîãîäæóºìîñÿ ç âèñëîâëåíîþ â ë³-
òåðàòóð³ äóìêîþ, ùî «…òàêà çì³íà
ïð³îðèòåò³â íå îçíà÷àº ïðèíèæåííÿ
ðîë³ ìàéíîâèõ â³äíîñèí ó æèòò³ îêðå-
ìî¿ ëþäèíè ³ ñóñï³ëüñòâà çàãàëîì.
Îäíàê íåçàïåðå÷íèì º òå, ùî â³äíîñè-
íè òà ïðàâîâ³ íîðìè, ÿê³ ñïðèÿþòü ô³-
çè÷íîìó òà äóõîâíîìó ôîðìóâàííþ
ëþäèíè, ïîâèíí³ ïåðåäóâàòè â³äíîñè-
íàì òà ïðàâîâèì íîðìàì, êîòð³ ôîð-
ìóþòü ¿¿ ÿê âëàñíèêà, ÿê ï³äïðèºìöÿ
÷è ÿê ñòîðîíó ó äîãîâîð³» [4, 171].

Óñå âèùåíàâåäåíå äàº íàì ï³äñòàâè
äëÿ âèñíîâêó, ùî îñîáèñò³ íåìàéíîâ³
â³äíîñèíè ïîòð³áíî ðîçãëÿäàòè ÿê ïåð-
âèíí³, ñàìîñò³éí³ òà ð³âí³ çà çíà÷åí-
íÿì ç ìàéíîâèìè, ïðàâà.

Îñîáèñò³ íåìàéíîâ³ ïðàâà àâòîðà
îõîðîíÿþòü âèðàæåí³ çîâí³ îñîáèñò³
ÿêîñò³, îñê³ëüêè ó âñ³õ ôîðìàõ ïðîÿâó
îñîáèñòîñò³ âèðàæàþòüñÿ ¿¿ îñîáèñò³
ÿêîñò³. Ö³ ïðàâà àâòîðà ïðÿìî âèïëè-
âàþòü ç³ ñïåöèô³÷íîãî õàðàêòåðó éîãî
òâîð÷î¿ ïðàö³, ùî âèìàãàº àâòîðñüêî¿
³íäèâ³äóàë³çàö³¿ êîæíîãî òâîðó çàäëÿ
ïîäàëüøî¿ ãðîìàäñüêî¿ îö³íêè òà ìî-
ðàëüíîãî ñòèìóëó. Îñîáèñò³ íåìàéíîâ³
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ïðàâà àâòîðà, ÿê ³ ³íø³ îñîáèñò³ ïðàâà
«ñëóæàòü äëÿ âèçíàííÿ çà îñîáèñò³ñòþ
¿¿ ìîðàëüíî¿ ö³ííîñò³» [5, 189]. Çà-
çíà÷åí³ ïðàâà àâòîðà — öå ñóòí³ñíèé,
ñîö³àëüíèé ïðîÿâ ³íòåëåêòóàëüíî¿ ä³ÿ-
ëüíîñò³ ëþäèíè òà ñàìå âîíè çäàòí³
çàáåçïå÷èòè ñóâåðåí³òåò ³ àâòîíîì³þ
êîæíîãî àâòîðà.

Îñîáèñò³ íåìàéíîâ³ ïðàâà àâòîðà
ñïðÿìîâàí³ íà îõîðîíó áåçö³ííîãî. Ö³
ïðàâà, îõîðîíÿþ÷è íåäîòîðêàííèìè
ëþäñüê³ ÿêîñò³, ñòèìóëþþòü àêòèâíó
ä³ÿëüí³ñòü ³íäèâ³ä³â ³ ôîðìóâàííÿ
íîâèõ ñóá’ºêòèâíèõ ïðàâ. Îñîáèñò³
áëàãà õàðàêòåðí³ ò³ëüêè äëÿ îñîáèñòî-
ñò³. Âîëîä³þ÷è öèìè ïðàâàìè, àâòîð
çàáåçïå÷óº íåäîòîðêàíí³ñòü îñîáèñòî¿
ñôåðè, îñê³ëüêè âòðó÷àííÿ ñòîðîííüî¿
îñîáè â öþ ñôåðó ìîðàëüíî íå òåðïè-
ìî. ² õî÷à òâ³ð ÿê íåìàòåð³àëüíå áëàãî
íå º ÷àñòèíîþ îñîáèñòîñò³ â á³îëîã³÷-
íîìó ñåíñ³, ïðîòå öå íå ìîæå áóòè ï³ä-
ñòàâîþ äëÿ ñóìí³âó â íåîáõ³äíîñò³
òà ö³ííîñò³ îñîáèñòèõ íåìàéíîâèõ
ïðàâ àâòîðà. Òîìó ó âèçíà÷åíí³ ïðàâî-
âîãî ñòàòóñó àâòîðà îñîáèñò³ íåìàéíîâ³
ïðàâà ïîñ³äàþòü îñîáëèâå ì³ñöå. Îòæå,
äóæå âàæëèâî, ùîá ó ñóñï³ëüíîìó
æèòò³ çðîñòàëà ðîëü ìîðàëüíèõ íà÷àë,
ðîçøèðþâàëàñÿ ñôåðà ä³¿ ìîðàëüíîãî
ôàêòîðà, çì³öíþâàëàñÿ ³íäèâ³äóàëü-
í³ñòü ó âçàºìèíàõ.

Áóäó÷è íåîáõ³äíèì ³ âàæëèâèì
åëåìåíòîì ñèñòåìè àâòîðñüêîãî ïðàâà,
îñîáèñò³ íåìàéíîâ³ ïðàâà àâòîðà
ìàþòü ñâîþ ñîö³àëüíó òà þðèäè÷íó
ö³íí³ñòü. Ñîö³àëüíà ö³íí³ñòü îñîáè-
ñòèõ íåìàéíîâèõ ïðàâ àâòîðà ïîëÿãàº
â òîìó, ùî âîíè, çì³öíþþ÷è çíà÷åííÿ
ðåçóëüòàòó òâîð÷î¿ ïðàö³ êîíêðåòíîãî
àâòîðà ó ãðîìàäñüê³é äóìö³, âèçíà-
÷àþòü éîãî ñòàòóñ â ñóñï³ëüñòâ³.
Ñ. Àëåêñººâ çàçíà÷àº, ùî îñîáèñò³
áëàãà ÷åðïàþòü ñâîþ ñîö³àëüíó çíà÷ó-
ù³ñòü ó äæåðåëàõ, ùî íå ìàþòü í³÷îãî
ñï³ëüíîãî ç ìàéíîâèì ñòàíîâèùåì
îñîáè, ùî «ïî÷óòòÿ îñîáèñòî¿ ã³äíîñò³
³ ÷åñò³ ìîæóòü áóòè çíà÷íî ñèëüí³øè-
ìè, í³æ íàâ³òü ³íñòèíêò ñàìîçáå-
ðåæåííÿ» [6, 341]. Þðèäè÷íó ö³íí³ñòü
öèõ ïðàâ âèçíà÷àº íåîáõ³äí³ñòü

¿õ ïðàâîâî¿ ðåãëàìåíòàö³¿, îáóìîâëå-
íî¿ ì³ðêóâàííÿìè ãóìàííîãî, ñïðàâåä-
ëèâîãî, ïîâàæíîãî ñòàâëåííÿ äî àâòî-
ðà ³ éîãî òâîð÷îñò³.

Îñîáèñò³ íåìàéíîâ³ ïðàâà àâòîðà
âèçíà÷àþòü ³ âêàçóþòü íàì íà ö³íí³ñòü
àâòîðà, ñòóï³íü éîãî ìàéñòåðíîñò³, çà-
áåçïå÷óþòü ö³íí³ñòü ³íòåëåêòó é ³íäè-
â³äóàëüíî¿ îñîáèñòîñò³, âèðàæåíî¿
ó ôîðì³ òâîðó, à òàêîæ éîãî äóõîâíîãî
ñâ³òó. Àâòîðîâ³ ÿê òâîðöåâ³ íå áàéäó-
æ³ â³äíîñèíè, ÿê³ âèíèêàþòü íàâêîëî
éîãî òâîðó. Â³í, ãîëîâíèì ÷èíîì, çà-
ö³êàâëåíèé â òîìó, ùîá äîâêîëèøí³
âèçíàëè ïðèíàëåæí³ñòü éîìó ñòâîðå-
íîãî íèì ðåçóëüòàòó òâîð÷î¿ ä³ÿëüíî-
ñò³ òà ïîâàæàëè íåäîòîðêàíí³ñòü
òâîðó. Éîìó íåáàéäóæà äîëÿ òâîðó.
Òîæ, çàçíà÷åí³ ïðàâà ãàðàíòóþòü êîæ-
íîìó ñàìîñò³éí³ñòü ³ ð³âí³ñòü ñòàòóñó
â æèòòºä³ÿëüíîñò³, ôîðìóþòü ñîö³àëü-
íó ñïðÿìîâàí³ñòü êîæíî¿ îñîáèñòîñò³
ÿê îñíîâè ¿¿ ñâ³òîãëÿäó, ñòâîðþþòü íà-
ä³éíèé ³ìóí³òåò ïðîòè ð³çíèõ æèòòº-
âèõ ðîç÷àðóâàíü ³ íåãàðàçä³â. Âèõîäÿ-
÷è ç öüîãî, îñîáèñò³ íåìàéíîâ³ ïðàâà
îõîðîíÿþòü éîãî îñîáó, çàáåçïå÷óþ÷è
íåäîòîðêàíí³ñòü ³ ïîâàãó äî ³íòåëåêòó-
àëüíî¿ ïðàö³ àâòîðà, òîìó ùî ïðè-
ñâîºííÿ ÷óæî¿ ïðàö³ âîäíî÷àñ ââàæà-
ºòüñÿ íåïîâàãîþ äî îñîáèñòîñò³ àâòîðà,
éîãî ðîë³ â çáàãà÷åíí³ ³íòåëåêòóàëüíîãî
ñïàäêó ëþäñòâà, ùî, áåçñóìí³âíî, ïðè-
çâîäèòü äî ñïîòâîðåííÿ éîãî ñïðàâæíü-
îãî ñòàòóñó â ñóñï³ëüñòâ³. Îñîáèñò³ íå-
ìàéíîâ³ ïðàâà àâòîðà ïîêëèêàí³ çàáåç-
ïå÷èòè àâòîðó, êîòðèé çðîáèâ ñâ³é
âêëàä â ³íòåëåêòóàëüíó ñôåðó ëþäñòâà,
³íäèâ³äóàëüí³ñòü îñîáèñòîñò³, ³ñòîðè÷íó
ïàì’ÿòü ïðî íüîãî, áåçñìåðòÿ. Òîæ,
îñîáèñò³ íåìàéíîâ³ ïðàâà àâòîðà º íà-
ä³éíèì çàñîáîì îõîðîíè â³ä ð³çíîìàí³ò-
íèõ ïîñÿãàíü íà îñîáèñò³ñòü àâòîðà,
â³äîáðàæåíó â òâîð³.

Îá’ºêòè ³íòåëåêòóàëüíî¿ ä³ÿëüíîñò³
ëþäèíè ìàþòü çíà÷íó ñóñï³ëüíó ö³í-
í³ñòü, à ¿õíÿ äîëÿ íåáàéäóæà ñóñï³ëü-
ñòâó. Öå âèçíà÷àº ³íòåðåñ ñóñï³ëüñòâà
â ³íäèâ³äóàëüíîñò³ êîæíîãî ó÷àñíèêà,
ùî ³ çàáåçïå÷óºòüñÿ éîãî îñîáèñòèìè
íåìàéíîâèìè ïðàâàìè, ÿê³ º «àòðèáó-
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òîì ëþäñüêî¿ îñîáèñòîñò³» [7, 121].
Âëàñíå îñîáèñò³ íåìàéíîâ³ ïðàâà ïåâ-
íîþ ì³ðîþ, º ðåçóëüòàòîì ðîçâèòêó
ñóñï³ëüñòâà, ùî ï³äñèëþº ñâ³äîì³ñòü
ñàìîáóòíîñò³ é ³íäèâ³äóàëüí³ñòü êîæ-
íî¿ îñîáèñòîñò³ òà ÷åðåç öå â³ä÷óâàºòü-
ñÿ ïîòðåáà â ïðàâ³ íà öþ ñàìîáóòí³ñòü,
ó ïðàâ³ íà ³íäèâ³äóàëüí³ñòü. Îñîáèñò³
íåìàéíîâ³ ïðàâà àâòîðà çäàòí³ çàáåç-
ïå÷èòè â³÷íèé çâ’ÿçîê òâîðó ç àâòî-
ðîì. Ö³ ïðàâà çàáåçïå÷óþòü îõîðîíó
³íòåðåñ³â îñîáèñòîñò³ â ïðîöåñ³ ñòîñóí-
ê³â ç äîâêîëèøí³ìè. Òîæ, îñîáèñò³ íå-
ìàéíîâ³ ïðàâà àâòîðà º íå ò³ëüêè ïî-
êàçíèêîì ñâîáîäè ä³é, àëå é ïîêàçíè-
êîì êîðäîí³â ïðîñòîðó éîãî âëàñíèêà
äëÿ äîâêîëèøí³õ. Â ³ñíóâàíí³ îñîáè-
ñòèõ íåìàéíîâèõ ïðàâ àâòîðà çàö³êàâ-
ëåíèé íå ò³ëüêè àâòîð, àëå é ñóñï³ëü-
ñòâî çàãàëîì, îñê³ëüêè ñàìå ö³ ïðàâà
âêàçóþòü íà ìåæ³ îñîáèñòîãî òà ãðî-
ìàäñüêîãî ³íòåðåñó. Îñîáèñò³ ïðàâà —
öå ñîö³àëüíî-çíà÷óù³ ïðàâà, ïîêàçíèê
³ îñíîâà ºäíîñò³ ³íòåðåñ³â îñîáèñòîñò³
òà ñóñï³ëüñòâà [8, 43]. Çàâäÿêè öèì
ïðàâàì àâòîð â³ä÷óâàº ñåáå ñàìîãî â
ñóñï³ëüñòâ³, îñê³ëüêè ñàìå â îñîáèñòèõ
íåìàéíîâèõ ïðàâàõ «îñîáëèâî ÷³òêî
ïðîÿâëÿºòüñÿ ñòàí ³ ñï³ââ³äíîøåííÿ
îêðåìîãî òà çàãàëüíîãî» [8, 28].

Ñóñï³ëüíå âèçíàííÿ â³ä³ãðàº âàæ-
ëèâó ðîëü äëÿ àâòîðà. Àâòîðè çàö³êàâ-
ëåí³ â òîìó, ùîá ¿õí³ òâîðè ÿêîìîãà
á³ëüøå ïîøèðþâàëèñü ³ îòðèìóâàëè
âèçíàííÿ. Ïîçèòèâí³ â³äãóêè ñóñï³ëü-
ñòâà ùîäî ðåçóëüòàò³â òâîð÷î¿ ä³ÿëü-
íîñò³ àâòîðà íàäèõàþòü éîãî äî ïî-
äàëüøî¿ òâîð÷î¿ ä³ÿëüíîñò³. Ñëóøíî
çàçíà÷àº Ò. Òàãàéíàçàðîâ, ùî ïîâíå
çàäîâîëåííÿ ñâîºþ ïðàöåþ àâòîð ìîæå
â³ä÷óâàòè ò³ëüêè òîä³, êîëè ïîðÿä ç
ìàòåð³àëüíîþ âèíàãîðîäîþ â³í áóäå
òàêîæ âèíàãîðîäæåíèé ³ âèçíàííÿì
ñóñï³ëüñòâà çà ñâî¿ çä³áíîñò³, òàëàíò,
ã³äí³ñòü, êîðèñíó ïðàöþ [8, 20].
×àñòî-ãóñòî, äóõîâíå çàäîâîëåííÿ ìàº
á³ëüøå çíà÷åííÿ äëÿ àâòîðà, í³æ çàäî-
âîëåííÿ ìàòåð³àëüíå.

Íàðàç³, ïðè äîñÿãíåíí³ ïåâíîãî
ð³âíÿ çàäîâîëåííÿ îñíîâíèõ ìàòåð³-
àëüíèõ ïîòðåá á³ëüøîãî çíà÷åííÿ íà-

áóâàþòü îñîáèñò³ íåìàéíîâ³ ³íòåðåñè.
Ç ðîçâèòêîì ñóñï³ëüñòâà äóõîâí³ ðèñè
³íäèâ³ä³â ñòàþòü á³ëüø âèçíà÷àëüíè-
ìè, íà ïåðøå ì³ñöå âèõîäÿòü äóõîâí³
ö³ííîñò³. Äóõîâíà ä³ÿëüí³ñòü ö³ííà
òèì, ùî ÷àñòî âîíà íå çàëåæèòü â³ä
ìàòåð³àëüíîãî çàäîâîëåííÿ. Ñëóøíî
çàçíà÷åíî, ùî ïîÿâà êàòåãîð³¿ îñîáè-
ñòèõ íåìàéíîâèõ ïðàâ â ³ñòîð³¿ öè-
â³ëüíîãî ïðàâà ñòàëà âåëè÷åçíèì êðî-
êîì ó çàáåçïå÷åíí³ îõîðîíè äóõîâíîãî
áîêó ëþäñüêî¿ îñîáèñòîñò³ òà ëþäñüêî¿
ä³ÿëüíîñò³ [7, 131]. Çðîñòàííÿ äóõîâ-
íîãî áîêó ëþäñüêî¿ îñîáèñòîñò³ ïî-
òðåáóº òàêîãî æ âèçíàííÿ, ùî éîãî
ñüîãîäí³ ìàþòü ìàéíîâ³ ³íòåðåñè.

Ðîçâèòîê ñóñï³ëüñòâà ÿê ó ìàòåð³-
àëüí³é, òàê ³ â äóõîâí³é ñôåðàõ çíà÷-
íîþ ì³ðîþ çàëåæèòü â³ä åôåêòèâíîñò³
òâîð÷î¿ ä³ÿëüíîñò³ ëþäèíè. Òîæ,
çíà÷óù³ñòü ëþäñüêîãî ôàêòîðà, ÿê àê-
òèâíîãî òâîðöÿ äóæå âåëèêà. Îñîáèñò³
íåìàéíîâ³ ïðàâà ñòèìóëþþòü òâîð÷èõ
îñ³á äî ñòâîðåííÿ øåäåâðàëüíèõ òâî-
ð³â, ÿê³ º íàö³îíàëüíîþ ãîðä³ñòþ, äó-
õîâíèì áàãàòñòâîì íå ò³ëüêè êðà¿íè, â
ÿê³é âîíè ñòâîðåí³, à é óñüîãî ëþä-
ñòâà. Ïðî àâòîðà ÿê ïðî â÷åíîãî, ïèñü-
ìåííèêà, õóäîæíèêà, ïðî ãëèáèíó
éîãî çíàíü ÷èòà÷ ñóäèòü çà òâîðîì.
Ñàìå òâ³ð äîíîñèòü äî ñóñï³ëüñòâà
âíóòð³øí³é, ïî-ñâîºìó óí³êàëüíèé
ñâ³ò àâòîðà. Îòæå, îñîáèñò³ íåìàéíîâ³
ïðàâà àâòîðà ñëóãóþòü áåçïåðå÷íîþ
ï³äñòàâîþ íàëåæíîñò³ òâîðó êîíêðåò-
íîìó àâòîðó òà ñïðèÿþòü çàáåçïå÷åí-
íþ ³íäèâ³äóàëüíîñò³ é íåïîâòîðíîñò³
êîæíîãî òâîðöÿ.

Ìîæíà ñêàçàòè, ùî òâîð÷ó ëþäèíó
ñïîíóêàº, ïåðåäóñ³ì, ïðàãíåííÿ äî ï³-
çíàííÿ íàâêîëèøíüîãî ñâ³òó. Îäíàê,
âíóòð³øíþ äóõîâí³ñòü ëþäèíè ìîòè-
âóº íå ò³ëüêè ïðàãíåííÿ äî ï³çíàííÿ
òà çì³íè ñâ³òó, âàæëèâó ðîëü òóò â³ä³ã-
ðàº ³ ìàðíîñëàâñòâî, ïðàãíåííÿ ñëàâè,
âèçíàííÿ, ïîâàãè, çàõîïëåííÿ òàëàí-
òîì ³ ãåí³àëüí³ñòþ òâîðöÿ, ùî âèçíà-
÷àþòü ³ñòèííó ìîòèâàö³þ òâîð÷îñò³
[5, 22]. Ïðàãíåííÿ ïîë³ïøèòè ñâîº ìà-
òåð³àëüíå ñòàíîâèùå ÷àñòî ïåðåáóâàº
íàïðèê³íö³ ñïèñêó ïð³îðèòåò³â àâòîðà.
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×àñòî ãîâîðÿòü, ùî ÿêùî òâ³ð ñòâîðå-
íî çà ïîêëèêîì äóø³ ³ ñåðöÿ, òî éîãî
àâòîð òâîðåöü, à ÿêùî çà ãðîø³ — ðå-
ì³ñíèê [5, 22]. Ò³ëüêè òâîðè, ùî â³-
äîáðàæàþòü äóøó àâòîðà, çàñëóãî-
âóþòü ³ñòèííîãî ñóñï³ëüíîãî âèçíàí-
íÿ. ²ñòîð³ÿ ï³äòâåðäæóº, ùî êîëè
àâòîðè çä³éñíþâàëè âàãîì³ â³äêðèòòÿ
òà ïðåäñòàâëÿëè íåïåðåâåðøåí³ äîñÿã-
íåííÿ, âëàäà âñ³ëÿêî äîïîìàãàëà
òà ñïðèÿëà ¿ì, âîíè îòðèìóâàëè ð³çí³
áëàãà, ñëàâó, øàíó é ïîâàãó. ²íîä³ êà-
æóòü, ùî ãîíîðàð º äëÿ àâòîðà åêîíî-
ì³÷íîþ îñíîâîþ òâîð÷îñò³. Îäíàê ³ñòî-
ð³ÿ ñâ³ä÷èòü, ïðî òå, ùî äóæå áàãàòî
â³äîìèõ àâòîð³â òâîð³â íàóêè, ë³òåðà-
òóðè òà ìèñòåöòâà æèëè äóæå á³äíî
³ çëèäåííî, îäíàê ïðîäîâæóâàëè òâîð-
÷ó ä³ÿëüí³ñòü. Òàê³ ëþäè êåðóþòüñÿ
íåìàéíîâèìè ³íòåðåñàìè, à îñîáèñò³
íåìàéíîâ³ ïðàâà îõîðîíÿþòü òå, çàðà-
äè ÷îãî ö³ ëþäè ïðîæèëè ñâîº æèòòÿ.

Íåîáõ³äíî ï³äêðåñëèòè ðîëü îñîáè-
ñòèõ íåìàéíîâèõ ïðàâ àâòîðà â ìàòå-
ð³àëüíîìó çàäîâîëåíí³ àâòîðà, ïîçàÿê
ñàìå âîíè ïîðîäæóþòü ìàéíîâ³
ïðàâà. Òîæ, îñîáèñò³ íåìàéíîâ³ ïðàâà
àâòîðà òâîðó ìàþòü âàæëèâå çíà÷åí-
íÿ òàêîæ äëÿ éîãî ìàéíîâîãî ñòàíó.

Â³äñóòí³ñòü îñîáèñòèõ íåìàéíîâèõ
ïðàâ ó àâòîðà íå äîçâîëèëî á çáåðåãòè
çà òâîðöåì éîãî óí³êàëüí³ äóìêè òà
êîæåí ì³ã áè âèäàâàòè ðåçóëüòàò éîãî
òâîð÷î¿ ä³ÿëüíîñò³ çà ñâ³é. Òàêà ñèòóà-
ö³ÿ º ïåðåøêîäîþ ³íòåëåêòóàëüíîìó
ðîçâèòêó ëþäñòâà, òîìó ùî âòðà÷àºòü-
ñÿ ³íòåðåñ äî òâîð÷î¿ ä³ÿëüíîñò³. Íàó-
êîâî-òåõí³÷íèé ³ ñîö³àëüíèé ðîçâèòîê
ìîæíà çàáåçïå÷èòè øëÿõîì âñòàíîâ-
ëåííÿ ðàö³îíàëüíîãî áàëàíñó ³íòåðåñ³â
àâòîðà, ïðàâîâëàñíèê³â, ñóñï³ëüñòâà
òà äåðæàâè. Òàêîãî áàëàíñó, íà íàøó
äóìêó, ìîæíà äîñÿãíóòè ò³ëüêè çà äî-
ïîìîãîþ îñîáèñòèõ íåìàéíîâèõ ïðàâ
àâòîðà, à òàêîæ ¿õ â³äïîâ³äíî¿ ðåãëà-
ìåíòàö³¿. Òîæ, çíà÷åííÿ îñîáèñòèõ íå-
ìàéíîâèõ ïðàâ àâòîðà, çà äîïîìîãîþ
ÿêèõ îñîáèñò³ñòü êîæíîãî àâòîðà çà-
ëèøàºòüñÿ â ³ñòîð³¿ ðîçâèòêó äóõîâíî-
ãî áàãàòñòâà ñóñï³ëüñòâà, º íàäçâè÷àé-
íî âåëèêèì.

Ó êîæí³é ñôåð³ æèòòºä³ÿëüíîñò³,
êîæíà ëþäèíà, áóäó÷è óí³êàëüíîþ,
âîëîä³º ð³çíèì äîñâ³äîì ³ ð³âíåì
çíàíü, ð³çíèìè çä³áíîñòÿìè, ìàº ñâî¿
ïîãëÿäè òà ñâ³é ñâ³òîãëÿä. Âûäïîâûä-
íî äî ïîëîæåíü ñò. 6bis Áåðíñüêî¿ êîí-
âåíö³¿ çíà÷åííÿ îñîáèñòèõ íåìàéíî-
âèõ ïðàâ àâòîðà ïîëÿãàº â òîìó, ùî
âîíè þðèäè÷íî çàêð³ïëþþòü çâ’ÿçîê
àâòîðà ç òâîðîì, à òàêîæ çàáåçïå÷óþòü
íåäîòîðêàíí³ñòü ñòâîðåíîãî íèì íåìà-
òåð³àëüíîãî áëàãà, éîãî ÷åñò³ òà ðåïó-
òàö³¿. Îõîðîíà ÷åñò³ òà ðåïóòàö³¿ àâòî-
ðà â ñóñï³ëüñòâ³ çä³éñíþºòüñÿ çà äîïî-
ìîãîþ îñîáèñòèõ ïðàâ àâòîðà, ÿê³
ñâîºþ ÷åðãîþ, ñïðèÿþòü ôîðìóâàííþ
ñòàòóñó àâòîðà â ñóñï³ëüñòâ³. Ñòàòóñ
àâòîðà â ñóñï³ëüñòâ³ ïðîÿâëÿºòüñÿ â
òîìó, ùî ñóñï³ëüñòâî âèçíàº éîãî çä³á-
íîñò³, òàëàíò, ã³äí³ñòü, êîðèñí³ñòü
éîãî ïðàö³. Ó ðåçóëüòàò³ çì³öíåííÿ
ñòàòóñó àâòîðà â ñóñï³ëüñòâ³ â³í â³ä÷ó-
âàº âàæëèâ³ñòü ñâîãî äóõîâíîãî ñâ³òó,
ö³íó ñâîãî ³íòåëåêòó. Îñîáèñò³ íåìàé-
íîâ³ ³íòåðåñè àâòîðà âèíèêàþòü ó ðå-
çóëüòàò³ òîãî, ùî òâ³ð, ÿêèé ìàº â³ä-
áèòîê ³íäèâ³äóàëüíîñò³ àâòîðà, ï³äëÿ-
ãàº ãðîìàäñüê³é îö³íö³ [9, 70, 71].
Îòæå, îñîáèñò³ íåìàéíîâ³ ïðàâà
ñïðèÿþòü â³ëüíîìó ðîçêâ³òó òâîð÷î¿
îñîáèñòîñò³ â ñóñï³ëüñòâ³. Òîìó ðîëü,
ÿêó âèêîíóþòü îñîáèñò³ íåìàéíîâ³
ïðàâà àâòîðà íå ìîæå ìàòè äðóãîðÿä-
íîãî çíà÷åííÿ, à ÷åðåç öå íå º ïðà-
âèëüíèì ñïðîñòóâàííÿ ¿õí³õ íåîáõ³ä-
íîñò³ òà çíà÷èìîñò³. 

Îñîáèñò³ íåìàéíîâ³ ïðàâà äóæå íå-
îáõ³äí³, ó íèõ º ñâîÿ ôóíêö³ÿ — çì³ö-
íåííÿ òà çàõèñò ñóñï³ëüíî-ïðàâîâîãî
ñòàòóñó àâòîðà. Çíà÷åííÿ îñîáèñòèõ íå-
ìàéíîâèõ ïðàâ àâòîðà â çì³öíåíí³ éîãî
ñóñï³ëüíî-ïðàâîâîãî ñòàòóñó çóìîâëåíà
òèì, ùî ïåðåä ñóñï³ëüñòâîì ³ äåðæàâîþ
ñòîÿòü íå îäíîð³äí³ îñîáè, îäíàêîâî çà-
ïðîãðàìîâàí³ òà ïîâí³ñòþ âçàºìîçàì³í-
í³, à ð³çí³ îñîáèñòîñò³, ùî ìàþòü îñîá-
ëèâó ö³íí³ñòü äëÿ ñóñï³ëüñòâà òà ïðàâî
íà ³íäèâ³äóàëüí³ñòü. Òàêà ³íäèâ³äóàëü-
í³ñòü çàñëóãîâóº îõîðîíè çàêîíó, òîìó
ùî öüîãî âèìàãàº ñó÷àñíà ìîðàëüíà
ñâ³äîì³ñòü. Ó öüîìó ïîëÿãàº ñîö³àëüíî-
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þðèäè÷íà ö³íí³ñòü îñîáèñòèõ íåìàéíî-
âèõ ïðàâ àâòîðà. Ñóñï³ëüíî-ïðàâîâèé
ñòàòóñ àâòîðà — öå ãîëîâíà ìåòà, êîòðà
âèðàæàº íåîáõ³äí³ñòü ³ñíóâàííÿ îñîáè-
ñòèõ íåìàéíîâèõ ïðàâà àâòîðà. Íàëåæ-
íå çàáåçïå÷åííÿ ñóñï³ëüíî-ïðàâîâîãî
ñòàòóñó àâòîðà ðîáèòü íåîáõ³äíèì ïî-
äàëüøó ðåãëàìåíòàö³þ ïîâ’ÿçàíèõ ç
öèì ïîëîæåíü çàêîíîäàâñòâà, çîêðåìà
òèõ, ùî ñòîñóþòüñÿ çàõèñòó ³íòåðåñ³â
àâòîðà, îõîðîíè òâîð³â, çàêð³ïëåííÿ
çâ’ÿçêó ì³æ àâòîðîì ³ òâîðîì òà ³í.
²íàêøå êàæó÷è, ñóñï³ëüíî-ïðàâîâèé
ñòàòóñ — öå òà íåîáõ³äíà îñíîâà, ïðà-
âèëüíå é íàëåæíå çàáåçïå÷åííÿ ÿêî¿
äîçâîëÿº âèçíà÷èòè ì³ñöå ³íäèâ³äóàëü-
íîãî â ö³ëîìó. 

Âèñíîâêè ç äîñë³äæåííÿ òà ïåðñïåê-
òèâè ïîäàëüøîãî íàóêîâîãî ïîøóêó.
Ç âèùåâèêëàäåíîãî ìîæíà ä³éòè âèñ-
íîâêó, ùî ïðàâèëüíèé ï³äõ³ä äî çíà-
÷åííÿ îñîáèñòèõ íåìàéíîâèõ ïðàâ, ³ ÿê
íàñë³äîê, ¿õ íàëåæíå çàêîíîäàâ÷å çà-
êð³ïëåííÿ äîïîìîæå âèçíà÷èòè ³ åôåê-
òèâíî çàáåçïå÷èòè ñóñï³ëüíî-ïðàâîâèé
ñòàòóñ àâòîðà, çîêðåìà ³ éîãî çàõèñò. 
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Êà÷óðîâñêèé Â. Çíà÷åíèå ëè÷íûõ íåèìóùåñòâåííûõ ïðàâ èíòåëëåêòóàëüíîé ñîá-
ñòâåííîñòè. Â ñòàòüå îïðåäåëåíà ðîëü ëè÷íûõ íåèìóùåñòâåííûõ ïðàâ èíòåëëåêòó-
àëüíîé ñîáñòâåííîñòè â òâîð÷åñêîé äåÿòåëüíîñòè àâòîðà è â ïðîöåññå ïðàâîâîé ðåãëà-
ìåíòàöèè îòíîøåíèé, âîçíèêàþùèõ â ñôåðå èíòåëëåêòóàëüíîé ñîáñòâåííîñòè. Èñ-
ñëåäîâàíà ýâîëþöèÿ âçãëÿäîâ îòíîñèòåëüíî ëè÷íûõ íåèìóùåñòâåííûõ ïðàâ
èíòåëëåêòóàëüíîé ñîáñòâåííîñòè. Îïðåäåëåíî âëèÿíèå ëè÷íûõ íåèìóùåñòâåííûõ
ïðàâ èíòåëëåêòóàëüíîé ñîáñòâåííîñòè íà ñîöèàëüíî-ïðàâîâîé ñòàòóñ àâòîðà.

Êëþ÷åâûå ñëîâà: ëè÷íûå íåèìóùåñòâåííûå ïðàâà, àâòîðñêîå ïðàâî, èíäèâèäó-
àëüíîñòü, îõðàíà, ñâÿçü ñ ïðîèçâåäåíèåì

Kachurovski V. Value of moral (non-property) rights of intellectual property.
The article defines the role of the moral rights of intellectual property in the creative
activity of the author, and in the process of legal regulation of relations in the sphere
of intellectual property. The evolution of views on the moral rights of intellectual prop-
erty.The influence of the moral rights of intellectual property for the social and legal
status of the author.

Keywords: moral rights, copyright, identity, security, communication with the
product
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Ñó÷àñí³ çàñîáè ìàñîâî¿ ³íôîðìàö³¿
(ÇÌ²) ó íàóêîâ³é ë³òåðàòóð³ çàãàëüíî
âèçíà÷àþòü òåðì³íîì «ìàñìåä³à», ùî
äîçâîëÿº âèçíà÷èòè íîâèé ãëîáàëüíèé
ìåõàí³çì êîìóí³êàö³¿, à îòæå, ïî-íîâî-
ìó â³äðîäèòè ³äåþ ³íôîðìàö³éíîãî ñóñ-
ï³ëüñòâà, ÿêà íàäàº ïð³îðèòåòíå çíà-
÷åííÿ çàãàëüíîëþäñüêèì ö³ííîñòÿì.
Â îêðåñëåíîìó âàæëèâîìó ïðîöåñ³
íîâ³ ³íôîðìàö³éíî- êîìóí³êàö³éí³ òåõ-
íîëîã³¿, ÿê³ çàáåçïå÷óþòü àäðåñí³ñòü
ïåðåäà÷³ ³íôîðìàö³¿, íàäàþòü àóäèòî-
ð³¿ øèðîê³ ïðàâà ùîäî âèáîðó äæåðåë
³íôîðìàö³¿, òèì ñàìèì âèçíà÷àþ÷è äå-
ìîêðàòè÷íèé ìåõàí³çì äîñÿãíåííÿ ïî-
ñòàâëåíî¿ ìåòè. 

Âëàñíå òåðì³í «ìàñ ìåä³à» º äîñèòü
óçàãàëüíåíèì — öå áóäü-ÿêèé ³íñòðó-
ìåíò êîìóí³êàö³¿, çà ïîñåðåäíèöòâîì
ÿêîãî ïåðåäàºòüñÿ ñóñï³ëüíî âàæëèâà
³íôîðìàö³ÿ ÿê ïåâíèé íàá³ð çíàíü.
Ç îãëÿäó íà çàçíà÷åíå, äåÿê³ àâòîðè ââà-
æàþòü çà äîö³ëüíå ïîêëàñòè â îñíîâó
ïîíÿòòÿ «êîìóí³êàö³¿», ÿê ïðîöåñó
ñóá’ºêò-ñóá’ºêòíîãî îáì³íó ³íôîðìàö³-
ºþ, ïîíÿòòÿ «³íòåëåêòóàëüíà êîìóí³-
êàö³ÿ». Âîäíî÷àñ ôàêòè÷íî ð³çíèöÿ

ì³æ øèðîêî âæèâàíèìè ïîíÿòòÿìè
«ìàñ ìåä³à» òà «ìàñîâ³ êîìóí³êàö³¿»
ïîëÿãàº â òîìó, ùî â ïåðøîìó âèïàäêó
àêöåíò ðîáèòüñÿ íà ìåõàí³çì³ ïåðåäà÷³
³íôîðìàö³¿, à â äðóãîìó — íà ¿¿ ³íòå-
ëåêòóàëüí³é çíà÷óùîñò³ ÿê ³íòåãðàö³é-
íîãî ôàêòîðà â ïðîöåñ³ ñòàíîâëåííÿ ³í-
ôîðìàö³éíîãî ñóñï³ëüñòâà. 

Îäèí ç âèäàòíèõ ðîçðîáíèê³â òåîð³¿
ìàñîâèõ êîìóí³êàö³é Ð. Ãàðð³ñ (àíãë.
Robert Harris) ó ïðàö³ «Ïñèõîëîã³ÿ
ìàñîâèõ êîìóí³êàö³é» âèçíà÷àº, ùî
ñó÷àñíó êîìóí³êàö³þ ðîáëÿòü ìàñîâîþ
òðè ÷èííèêè: 

•ïî -ïåðøå, îáìåæåí³ñòü òî÷íîñò³
àäðåñàö³¿ ³íôîðìàö³¿; 

•ïî-äðóãå, íàÿâí³ñòü ³íñòèòóòó çàñî-
á³â ìàñîâî¿ ³íôîðìàö³¿ — äæåðåëà
êîìóí³êàö³¿;

•ïî-òðåòº, ïðèâàáëåííÿ òà ÿêîìîãà
äîâøå óòðèìàííÿ ìàêñèìàëüíî
ðîçøèðåíî¿ àóäèòîð³¿ â ³íòåðåñàõ
ðåêëàìîäàâö³â [1].

Ïðîôåñîð Ñòðàñáóðçüêîãî óí³âåðñè-
òåòó À. Ìîëü (ôð. Abraham Moles) çà-
çíà÷àâ, ùî òåîð³ÿ ìàñîâî¿ ³íôîðìàö³¿ —
îäíà ç ìîëîäèõ ãóìàí³òàðíèõ íàóê,
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à ³íôîðìàö³éíèé ï³äõ³ä ñòàº âñå á³ëü-
øèì äæåðåëîì åâðèñòè÷íèõ ìåòîä³â
ñó÷àñíîãî çíàííÿ [2, 5–6]. 

Çàçíà÷èìî, ùî ïðèðîäó êîìóí³êà-
ö³éíèõ ïðîöåñ³â äîñë³äæóâàëè íàóêîâ-
ö³ òà ìèñëèòåë³ ð³çíèõ åïîõ, çîêðåìà
Äæ. Ëîêê (àíãë. John Locke), ². Áåí-
òàì (àíãë. Jeremy Bentham), Ì. Âåáåð
(í³ì. Max Weber), Í. Ëóìàí (àíãë. Niklas
Luhmann), Ð. Ìåðòîí (àíãë. Robert King
Merton), Äæ. Ê³í (àíãë. John Keene),
Æ. Áîäð³éÿð (ôð. Jean Baudrillard),
Ê. Êóëº (ôð. Corinne Coulet) òà ³í.

Îñòàíí³ì ÷àñîì ïðîáëåìà êîìóí³êà-
ö³éíèõ â³äíîñèí ³ ðîë³ ÇÌ² â öüîìó
ïðîöåñ³ ñòàëà ïðåäìåòîì íàóêîâèõ ðîç-
â³äîê â³ò÷èçíÿíèõ ó÷åíèõ: Ë. Ãóáåðíñü-
êîãî, Î. Êîïèëåíêî, Â. Êðàâ÷åíêà,
Ã. Êðàñíîñòóï, ª. Ìàêàðåíêà, À. Ìà-
ðóùàêà, Â. Íàáðóñêà, Î. Íåñòåðåíê,
Ã. Ïî÷åïöîâà, Â. Ð³çóíà, ª. Òèõîìèðî-
âà, Ñ. ×óêóòà òà ³í.

Çàóâàæèìî, ùî îçíà÷åí³ ïðàö³
´ðóíòóþòüñÿ íà çàãàëüíîíàóêîâèõ ï³ä-
õîäàõ, çàïî÷àòêîâàíèõ ³íîçåìíèìè
«êëàñèêàìè» äîñë³äæåíü êîìóí³êàö³é-
íèõ ïðîöåñ³â. Íàïðèêëàä, ó â³ò÷èçíÿ-
í³é íàóö³ çíàéøëè ïîäàëüøèé ðîçâè-
òîê ³äå¿ ´ðóíòîâíîãî äîñë³äíèêà çàñî-
á³â ³íôîðìàö³éíîãî âïëèâó Ó. Åêî,
ÿêèé íàãîëîøóº, ùî ôóíêö³ÿ ìàñ ìåä³à
ÿê ÷åòâåðòî¿ âëàäè ïîëÿãàº â ïîñò³éí³é
êðèòèö³ òà êîíòðîë³ òðüîõ òðàäèö³éíèõ
ã³ëîê âëàäè. Ñâîºþ ÷åðãîþ, ³ òðàäè-
ö³éí³ ã³ëêè âëàäè êîíòðîëþþòü òà ìî-
æóòü êðèòèêóâàòè ìàñ ìåä³à ëèøå çà
ïîñåðåäíèöòâîì òèõ æå ìàñ ìåä³à. 

²íàêøå âòðó÷àííÿ âëàäè º ñàíêö³ºþ
âèêîíàâ÷î¿, çàêîíîäàâ÷î¿ ÷è ñóäîâî¿;
à öå ìîæå â³äáóâàòèñÿ, ò³ëüêè êîëè
ìàñ ìåä³à ïîðóøóþòü ïðàâîïîðÿäîê
àáî çàãðîæóþòü ïîë³òè÷í³é ÷è äåðæàâ-
í³é ñòàá³ëüíîñò³. Îäíàê îñê³ëüêè âëàñ-
íå ìàñ ìåä³à íå ïîâèíí³ ïåðåáóâàòè
ïîçà êðèòèêîþ, íåçàïåðå÷íà óìîâà äå-
ìîêðàò³¿ — ùîá âîíè ïåð³îäè÷íî ñòà-
âèëà ï³ä ïèòàííÿ ñàìèõ ñåáå. ² öå ìîæ-
ëèâî, ëèøå ó äåìîêðàòè÷í³é äåðæàâ³,
äå êðèòèêà íå íàä³ëÿºòüñÿ ðåïðåñèâ-
íîþ ôóíêö³ºþ. Çàñîáè ìàñîâî¿ ³íôîð-
ìàö³¿ âïëèâàþòü íà ïîë³òè÷íå æèòòÿ

êðà¿íè çàâäÿêè ôîðìóâàííþ ãðîìàäñü-
êî¿ äóìêè [3]. 

Âàðòî äîäàòè, ùî ôðàíöóçüêèé
äîñë³äíèê Ì. Ðîêàð îñíîâîïîëîæíó
ðîëü ìàñ ìåä³à ó ïðîöåñàõ äåìîêðàòè-
çàö³¿ òàêîæ â³äâîäèòü ñàìå ãðîìàäñü-
ê³é äóìö³, ùî íåîäì³ííî ìàº áóòè
ñôîðìîâàíà ó â³ëüíîìó ³íôîðìàö³éíî-
ìó ïðîñòîð³, ïîçàÿê «ïåâíîþ ì³ðîþ
ãðîìàäñüêà äóìêà çàì³íþº êëàñîâó áî-
ðîòüáó â ðîë³ ñèëè ³ñòîð³¿, ùî ðóõàº,
ïðèñêîðþþ÷è àáî ãàëüìóþ÷è ä³ÿëü-
í³ñòü ñóñï³ëüñòâà» [4, 24]. 

Íå ïðèìåíøóþ÷è ðîë³ ãðîìàäñüêî¿
äóìêè é ³íøèõ ñîö³àëüíèõ ôåíîìåí³â
ó ñòàíîâëåíí³ ³íôîðìàö³éíîãî ñóñï³ëü-
ñòâà, çàãàëüíà òåîð³ÿ êîìóí³êàö³é ïðî-
òÿãîì óñüîãî ïåð³îäó ñâîãî ðîçâèòêó
ôîðìóâàëà óñòàëåíèé ïðèíöèï, ùî îñ-
íîâà îðãàí³çàö³¿ òà ôóíêö³îíóâàííÿ çà-
ñîá³â ìàñîâî¿ êîìóí³êàö³¿ íàë³÷óº òðè
îñíîâí³ ôîðìè:

•ïåðøà — äåðæàâíà ìîíîïîë³ÿ íà
âîëîä³ííÿ é óïðàâë³ííÿ ÇÌ², çà
ÿêî¿ äåðæàâí³ îðãàíè ïðÿìî êîíò-
ðîëþþòü âñþ ñèñòåìó ìàñ ìåä³à; 

•äðóãà — ñóñï³ëüíà ìîíîïîë³ÿ,
ñôåðà, ä³¿ ÿêî¿ íàéá³ëüøå ïîøè-
ðþºòüñÿ íà åëåêòðîíí³ çàñîáè ìîâ-
ëåííÿ, ùî ïåðåáóâàþòü íå ó ïðè-
âàòíîìó, à â ñóñï³ëüíîìó âîëîä³í-
í³ (ïðè öüîìó îðãàíè óïðàâë³ííÿ
ìàþòü çíà÷íó àâòîíîì³þ ³ ïðÿìî
íå ï³äïîðÿäêîâóþòüñÿ âèêîíàâ÷³é
àáî çàêîíîäàâ÷³é âëàä³); 

•òðåòÿ — ïðèâàòíà âëàñí³ñòü. Öÿ
ôîðìà çàçâè÷àé ðåãóëþºòüñÿ, àëå
íå óïðàâëÿºòüñÿ äåðæàâíèìè îðãà-
íàìè, ñòóï³íü ðåãóëþâàííÿ ð³çíèé
ó ð³çíèõ äåðæàâàõ [5, 11]. 

Íå äîñòàòíüî ïðîñòî ñòâåðäæóâàòè,
ùî âëàäà ìåä³à — öå âëàäà ïàí³âíîãî
êëàñó, ïðîòå òàêå òâåðäæåííÿ íå ñó-
ïåðå÷èòü ä³éñíîñò³. Âîíî îçíà÷àº, ùî
ìàñ ìåä³à º íåçàëåæíèì äæåðåëîì
âëàñíî¿ âëàäè ³ ïîë³òè÷íèé òà åêîíî-
ì³÷íèé âïëèâ, ÿêèé â³äáóâàºòüñÿ ÷åðåç
ìåä³à, ìîæå ïîõîäèòè ç âëàäíèõ öåíò-
ð³â ñóñï³ëüñòâà.

Äîñë³äæóþ÷è òåìó âòðó÷àííÿ îðãà-
í³â âëàäè ó ä³ÿëüí³ñòü ìàñ ìåä³à, àíã-
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ë³éñüêèé íàóêîâåöü Äæ. Ê³í âèîêðå-
ìèâ ï’ÿòü «³äåàëüíèõ òèï³â» ñó÷àñíî¿
äåðæàâíî¿ öåíçóðè, ïðèòàìàííî¿ êðà¿-
íàì çàõ³äíî¿ äåìîêðàò³¿: 

•îáìåæåííÿ ä³¿ ìàñ ìåä³à (ñòâîðåííÿ
íåñïðèÿòëèâîãî ïðàâîâîãî ïîëÿ
äëÿ ä³ÿëüíîñò³ ÇÌ²); 

•âòàºìíè÷åííÿ (îáìåæåííÿ äîñòóïó
ÇÌ² äî ³íôîðìàö³¿, ÿêîþ âîëîä³þòü
ñóá’ºêòè âëàäíèõ ïîâíîâàæåíü); 

•äåôàêòóàë³çàö³ÿ (âèêðèâëåííÿ, óïå-
ðåäæåí³ñòü ³íôîðìàö³¿ ïðî ïîä³¿, ð³-
øåííÿ îðãàí³â âëàäè òîùî); 

•ðåêëàìóâàííÿ äåðæàâè (âèêîðè-
ñòàííÿ êîøò³â äåðæàâíîãî áþäæå-
òó äëÿ ðåêëàìóâàííÿ ôàêòè÷íî¿
ä³ÿëüíîñò³ äåðæàâíèõ îðãàí³â); 

•êîðïîðàòèâí³ñòü (ìîíîïîë³çì —
ïàñèâí³ñòü àáî ïîòóðàííÿ äåðæàâè
ùîäî ïðîöåñ³â ìîíîïîë³çàö³¿
ñôåðè ìàñîâî¿ ³íôîðìàö³¿) [6, 76]. 

Óñ³ âîíè ñèãíàë³çóþòü ïðî òåíäåí-
ö³þ äî óð³çíîìàí³òíåííÿ ê³ëüêîñò³ âà-
ð³àíò³â ïðÿìîãî é îïîñåðåäêîâàíîãî
âïëèâó ð³çíèõ âëàäíèõ ñòðóêòóð
íà ÇÌ² â ïðîöåñ³ ðîçáóäîâè ³íôîðìà-
ö³éíîãî ñóñï³ëüñòâà. Ïðè öüîìó ñüîãîä-
í³ äåäàë³ á³ëüøî¿ àêòóàëüíîñò³ íàáóâàº
òâåðäæåííÿ, ùî ñó÷àñíà äåðæàâíà ïî-
ë³òèêà òðàíñôîðìóºòüñÿ â «³íôîïîë³òè-
êó» ïîâñÿêäåííèõ ³íòåëåêòóàëüíèõ êî-
ìóí³êàòèâíèõ ïîøóê³â, ñïðîòèâó òà ñî-
ë³äàðíîñò³ ³íäèâ³äóóì³â ³ ñîö³àëüíèõ
ãðóï ì³æ ñîáîþ. 

Ó ðåçóëüòàò³ çä³éñíåííÿ ö³º¿ ³íôîð-
ìàö³éíî¿ ïîë³òèêè âëàäíå óòâåðäæåííÿ
ñó÷àñíî¿ ðåàëüíîñò³ â³äáóâàºòüñÿ, çà
òâåðäæåííÿì Æ. Áîäð³éÿðà, ÿê ðåçóëü-
òàò «òðåòüî¿ ðåâîëþö³¿» ºâðîïåéñüêî¿
³ñòîð³¿ — ðåâîëþö³¿ ³íôîðìàö³¿. Ñèíòåç
òðüîõ ðåëåâàíòíèõ ôàêòîð³â ñó÷àñíî¿
åïîõè: ³íôîðìàö³¿, êîìóí³êàö³¿ — ìå-
õàí³çì³â ¿¿ ïîøèðåííÿ (ñïðèéíÿòòÿ) —
òà çíàííÿ [7, 15].

Âîäíî÷àñ íàâ³òü äåðæàâè, ùî ââà-
æàþòüñÿ â³ëüíèìè òà íàéá³ëüø äåìî-
êðàòè÷íèìè, íå áåðóòü íà ñåáå ñì³ëè-
â³ñòü â³äìîâèòèñÿ â³ä ñâî¿õ åêñêëþçèâ-
íèõ ïðàâ ùîäî âèçíà÷åííÿ êðèòåð³¿â
«äåðæàâíèõ ³ ñóñï³ëüíèõ ³íòåðåñ³â»,
ïðèíöèï³â «íàö³îíàëüíî¿ áåçïåêè»,

«ñóñï³ëüíî¿ ìîðàë³», ùî ïåðåòâîðþº
äåðæàâíó ³íôîðìàö³éíó ïîë³òèêó íà
³íñòðóìåíò ñó÷àñíî¿ öåíçóðè, íîâ³
ôîðìè âòðó÷àííÿ äåðæàâè ó ïðîöåñè
ôîðìóâàííÿ òà âèðàæåííÿ ãðîìàäñüêî¿
äóìêè. 

ßê òî÷íî çàçíà÷àº Ì. Ïðàéñ, ÷àñòî
ïðîãîëîøåíà, àëå ð³äêî çàñòîñîâàíà îñ-
íîâíà òåçà ïðî îñíîâíó ôóíêö³þ ³íñòè-
òóòó ÇÌ² — åâîëþö³éíîãî ôàêòîðó
ðîçâèòêó ñóñï³ëüíî¿ ñèñòåìè, ÿêèé ïî-
âèíåí ìàòè ³ìóí³òåò â³ä ïðÿìîãî âòðó-
÷àííÿ îðãàí³â âëàäè. Çâàæàþ÷è íà òîé
ôàêò, ùî ñóñï³ëüí³ ìîâíèêè îðãàí³çî-
âóþòüñÿ óðÿäàìè, âàæêî çâ³ëüíèòèñÿ
â³ä «ñèëüíî¿ ðóêè» äåðæàâè. Òâîð÷èì,
ïî ñóò³ íåìîæëèâèì, «àðõ³òåêòóðíèì»
âèêëèêîì ñòàº ñòâîðåííÿ ñòðóêòóð,
ó ÿêèõ ð³âåíü íåçàëåæíîñò³ â³äïîâ³äàâ
áè ð³âíþ ï³äçâ³òíîñò³. 

Ôóíêö³¿ íåçàëåæíîñò³ ïîëÿãàþòü
ó ñïðèÿíí³ òà ï³äòðèìö³ ôîðìóâàííÿ
«ñóñï³ëüíîñò³», ùî º íàéá³ëüø ñóòòº-
âèì àñïåêòîì. Öÿ ñóñï³ëüí³ñòü, çà
ñâî¿ì âèçíà÷åííÿì ïîâèííà ÿêîìîãà
ìåíøå çàëåæàòè â³ä âëàäè óðÿä³â òà
åêîíîì³êè. Ó òàêîìó ñåíñ³ ÇÌ² ñëó-
ãóþòü ïðîñò³ðîì âñòàíîâëåííÿ òî÷îê
çîðó, àáè ñïðàâëÿòè âïëèâ íà ð³øåííÿ
äåðæàâè [8, 45].

Ó íàâåäåíîìó êîíòåêñò³ äîö³ëüíî
íàâåñòè äóìêó Í. Ëóìàíà, êîòðèé çà-
çíà÷èâ, ùî ìîæëèâî, íàéá³ëüø âàæëè-
âå íîâîââåäåííÿ òåîð³¿ çàñîá³â êîìóí³-
êàö³¿ â «ñîö³àëüíå» ïîð³âíÿíî ç³ ñòàðè-
ìè òåîð³ÿìè âëàäè ïîëÿãàº â òîìó, ùî
âîíà ðîçóì³º ôåíîìåí âëàäè íà îñíîâ³
â³äì³ííîñò³ ì³æ ìîâíèì ³íôîðìàö³é-
íèì êîäîì ³ ïðîöåñîì ³íòåëåêòóàëüíî¿
êîìóí³êàö³¿. Ñàìå òîìó âîíà íå ñõèëü-
íà ïðèïèñóâàòè âëàäó, ÿê ÿêóñü äàíè-
íó æîäíîìó ç ïàðòåð³â âëàäíèõ â³äíî-
ñèí. «Âëàäà º êåðîâàíà êîäîì êîìóí³-
êàö³¿» [9, 32]. 

Ç îçíà÷åíîãî ìîæíà ä³éòè âèñíîâ-
êó, ùî, õî÷à â ñó÷àñíèõ ìåæàõ âëàä-
íî-ñóñï³ëüíèõ â³äíîñèí âçàºìîä³þòü
îáèäâ³ ñòîðîíè — ó÷àñíèêè êîìóí³êà-
ö³¿, â³äïîâ³äàëüí³ñòü çà òå, ÿê çä³é-
ñíþºòüñÿ ³íòåëåêòóàëüíà êîìóí³êàö³ÿ
çíà÷íî á³ëüøîþ ì³ðîþ ïîêëàäàºòüñÿ
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íà òó ñòîðîíó, ùî ìàº âëàäó (ÿâíó àáî
íåÿâíó) íàä çàñîáàìè êîìóí³êàö³¿.

Ìîæëèâî, çà àíàëîã³ºþ ç òåçàìè
Ì. Ïðàéñà ùîäî ðîçóì³ííÿ êîíñòðóêö³¿
«³íòåëåêòóàëüíîãî», Í. Ëóìàí ñïðîáó-
âàâ ñôîðìóëþâàòè ïåðåë³ê ìîæëèâèõ
òðóäíîù³â, ÿê³ ìîæóòü âèíèêíóòè ó
êîíñòðóþâàíí³ ÇÌ² ³íôîðìàö³éíîãî
ïðîñòîðó òà ó ìåõàí³çìàõ ðåàë³çàö³¿ ³í-
òåëåêòóàëüíî¿ êîìóí³êàö³¿. 

Ïî-ïåðøå, öå ñòîñóºòüñÿ ³ìïåðàòèâ-
íîãî ïðèïóùåííÿ ñòîñîâíî òîãî, ùî ³í-
ôîðìàö³éíå ñóñï³ëüñòâî ñêëàäàºòüñÿ ç
ïðîñòî¿ ñóêóïíîñò³ ³íäèâ³äóóì³â àáî
ëèøå ç ïðàâîâ³äíîñèí ì³æ âëàäîþ òà
ñóñï³ëüñòâîì. Äðóãà ïåðåøêîäà, ïîëÿ-
ãàº ó ïðèïóùåíí³ êàðäèíàëüíî¿ òåðèòî-
ð³àëüíî¿ ð³çíèö³ ñóñï³ëüñòâ: î÷åâèäíî,
ùî â ð³çíèõ ñóñï³ëüñòâàõ íà ð³çíèõ ãåî-
ãðàô³÷íèõ òåðèòîð³ÿõ ³ñíóþòü îá’ºê-
òèâí³ â³äì³ííîñò³ ó îòðèìàíí³ çíàíü,
àëå âîíè ïîÿñíþþòüñÿ ð³çíèöåþ, ùî
êðèºòüñÿ âñåðåäèí³ ñóñï³ëüñòâà, à íå
êîìóí³êàòèâíèìè â³äì³ííîñòÿìè ì³æ
ñóñï³ëüñòâàìè. Ïî-òðåòº, íåîáõ³äíî
çâåðíóòè óâàãó íà õàðàêòåð êîìóí³êà-
ö³é, ùî âèïëèâàº ç ð³çíîñò³ ñóá’ºêò³â ³
îá’ºêò³â. Çã³äíî ç òåîð³ºþ ï³çíàííÿ,
ëèøå ñóá’ºêòè çäàòí³ äî ñàìîðåôåðåíö³¿,
à îá’ºêòè ëèøàþòüñÿ íåçì³ííèìè [10].

Ñó÷àñíå ³íôîðìàö³éíå ñóñï³ëüñòâî —
par excellence ïðîñò³ð äîñêîíàëî¿ êîìó-
í³êàö³¿. Àëå ïðè öüîìó íåîáõ³äíî çðî-
áèòè ïåâíó ïîïðàâêó. Ñóñï³ëüñòâî ÷³òêî
ðîçïîä³ëÿºòüñÿ íà ãðóïè, ñòàòóñ ÿêèõ º
ð³çíèì. Ð³çí³ ïðàâà, ô³íàíñîâî-åêîíî-
ì³÷í³ ìîæëèâîñò³, ð³âåíü îñâ³òè, à â³ä-
ïîâ³äíî çíàíü, íåìèíó÷å ðîçìåæîâóþòü
³íäèâ³äóóì³â íà ð³çí³ ñîö³àëüí³ êëàñòå-
ðè. Êð³ì öüîãî, ñòð³ìêèé ðîçâèòîê ñó-
÷àñíèõ ³íôîðìàö³éíî-êîìóí³êàö³éíèõ
òåõíîëîã³é ñòâîðþº ùå îäíó îçíàêó
äèôåðåíö³àö³¿ ñóñï³ëüñòâà — êîìóí³-
êàòèâíó. Ñüîãîäí³ î÷åâèäíèì º òå, ùî
òðàäèö³éíà ñèñòåìà çä³éñíåííÿ ³íòå-
ëåêòóàëüíî¿ êîìóí³êàö³¿, ùî îõîïëþ-
âàëà âëàäó, ñóñï³ëüñòâî, ³íäèâ³äóóìà
ïîïîâíþºòüñÿ ³íñòèòóö³ÿìè êîìóí³êà-
òèâíèõ çàñîá³â (³ öå íàñàìïåðåä ÇÌ²).

Çîêðåìà, Ï. Äæ. Á³íãåì ó ðîáîò³
«Ñó÷àñí³ äåìîêðàòè÷í³ êðà¿íè. Ó÷àñòü

ó ïîë³òè÷íîìó æèòò³, ñòàá³ëüí³ñòü ³ íà-
ñèëüñòâî» çàçíà÷àâ, ùî «ó ñó÷àñíîìó
ñâ³ò³ ïîâíîö³íí³é äåìîêðàò³¿ ïðèòà-
ìàíí³ òàê³ õàðàêòåðèñòèêè êîìóí³êà-
ö³¿ âëàäè òà ñóñï³ëüñòâà: ãîëîâíà —
â³ëüíà òà êðèòè÷íà ïðåñà, äîñòóï äî
åëåêòðîííèõ çàñîá³â ìàñîâî¿ ³íôîðìà-
ö³¿, ñâîáîäà ïåðåñóâàííÿ òà çàëó÷åííÿ
äî ïîë³òè÷íî¿ ä³ÿëüíîñò³, ñâîáîäà â³ä
óïåðåäæåíîãî ñóäîâîãî ïåðåñë³äóâàí-
íÿ» [11, 121].

Çà äîïîìîãîþ êîìóí³êàö³¿ ñóñï³ëü-
ñòâî ìîæå âèçíà÷èòè ñåáå, ³íôîðìóâàòè
ñåáå ïðî âëàñí³ ³íòåëåêòóàëüí³ êîìóí³-
êàö³¿, ï³ääàâàòè ³íôîðìàö³þ ñóìí³âó,
â³äõèëÿòè ¿¿, íîðìóâàòè êîìóí³êàö³¿ ÿê
äîïóñòèì³ ÷è íåïðèïóñòèì³ òîùî. Òîæ
ñòàº î÷åâèäíèì äóàë³çì ðå÷åé: ùî ³í-
ôðìàö³éíåñóñï³ëüñòâî º êîìóí³êàòèâ-
íîþ òà ñàìîðåôåðåíòíîþ ñèñòåìîþ,
³ ùî âîíî íå ò³ëüêè ìîæå âèêîðèñòîâó-
âàòè ñâ³é ñïîñ³á êîìóí³êàö³é, àëå é ïî-
âèííî öå ðîáèòè, ùîá ñòâîðèòè ³íòåëåê-
òóàëüíó êîìóí³êàö³þ. 

Ç ö³º¿ ïîçèö³¿ ìîæíà âèçíà÷èòè ïî-
íÿòòÿ ³íôîðìàö³éíîãî ñóñï³ëüñòâà ÿê
âñåîñÿæíî¿ ñèñòåìè âñ³õ êîìóí³êàö³é,
ùî â³äòâîðþþòü ñåáå â ñóêóïíîñò³ âñ³õ
êîìóí³êàö³é, íàñàìïåðåä ÷åðåç ³íñòè-
òóò ÇÌ². 

Ä. Ïðîöåíêî ïðîïîíóº âñ³ ÇÌ², çî-
êðåìà é òðàäèö³éí³, ïîä³ëÿòè òàê:

•çà õàðàêòåðîì ìàòåð³àëüíîãî âò³-
ëåííÿ ³íôîðìàö³¿ íà íîñ³ÿõ ³ â³ä-
ïîâ³äíîãî ñïðèéíÿòòÿ, ùî, ñâîºþ
÷åðãîþ, ïîä³ëÿþòüñÿ íà: äðóêîâàí³
òà àóä³îâ³çóàëüí³;

•ìîæëèâ³ñòþ îäíî÷àñíîãî êîìóí³-
êàòèâíîãî çâ’ÿçêó: ë³í³éí³ òà íåë³-
í³éí³;

•òåðèòîð³ºþ ïîøèðåííÿ ÷è îõîï-
ëåííÿ êîìóí³êàòèâíèì çâ’ÿçêîì:
ì³ñöåâ³, ðåã³îíàëüí³, çàãàëüíîíà-
ö³îíàëüí³, òðàíñêîðäîíí³;

•àóäèòîð³ºþ: çàãàëüíîäîñòóïí³,
ïðîôåñ³éí³, «í³øåâ³» [12, 11].

Êð³ì öüîãî, íåîáõ³äíî çàçíà÷èòè,
ùî ÇÌ², íåçàëåæíî â³ä ³íôîðìàö³éíî -
êîìóí³êàö³éíèõ àñïåêò³â ³ ñôåðè ðîç-
ïîâñþäæåííÿ ïîòð³áíî ðîçãëÿäàòè â
äâîõ àñïåêòàõ: ÿê ñóá’ºêò ³íôîðìàö³é-
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íî¿ ä³ÿëüíîñò³ òà  ÿê ñóá’ºêò ãîñïîäà-
ðþâàííÿ. À òàêîæ íàãîëîñèòè íà äóà-
ë³ñòè÷íîñò³ ïðèðîäè ìàñ ìåä³à, ñóòü
ÿêî¿ ïîëÿãàº â òîìó, ùî, ç îäíîãî áîêó,
ÇÌ² º íàéâàæëèâ³øèì ñîö³àëüíî-ïîë³-
òè÷íèì ³íñòèòóòîì äåìîêðàòè÷íîãî
ñóñï³ëüñòâà, ïîêëèêàíèì çàáåçïå÷óâà-
òè ãðîìàäñüêèé êîíòðîëü çà ä³ÿëüí³ñòþ
îðãàí³â äåðæàâíî¿ âëàäè, ñïðèÿòè ôîð-
ìóâàííþ ãðîìàäñüêî¿ äóìêè, çáåð³ãàòè
òà ðîçâèâàòè íàö³îíàëüíó ³äåíòè÷í³ñòü
òîùî. Ç äðóãîãî, — ÇÌ² ôîðìóþòü
îêðåìó ³íòåëåêòóàëüíó ãàëóçü, ôóíê-
ö³îíóâàííÿ òà ðîçâèòîê ÿêî¿ çàëåæèòü
ÿê â³ä âëàñíèõ ô³íàíñîâî-åêîíîì³÷íèõ
³íòåðåñ³â, òàê ³ â³ä ñóñï³ëüíî-ïîë³òè÷-
íî¿ ìîòèâàö³¿ ñóá’ºêò³â ä³ÿëüíîñò³ ìàñ-
ìåä³à.

Áåç ñóìí³âó, íàøà öèâ³ë³çàö³ÿ âæå
ñòàëà ³íôîðìàö³éíîþ çà ñâîºþ ñóòòþ,
òîáòî òàêîþ, â ÿê³é ³íôîðìàö³ÿ º ãî-
ëîâíèì ÷èííèêîì ñîö³àë³çàö³¿ òà ðåñî-
ö³àë³çàö³¿ ³íäèâ³äóóìà, ºäíàëüíîþ ëàí-
êîþ ì³æ îñîáèñò³ñòþ òà âëàäîþ. ÇÌ²
ÿê ï³äñèñòåìà ñóñï³ëüíèõ êîìóí³êàòèâ-
íèõ â³äíîñèí, ó ìåæàõ ÿêî¿ ôîðìóþòü-
ñÿ òà ðåàë³çóþòüñÿ ìåõàí³çì³ óòâåð-
äæåííÿ ³äåé òà ö³ííîñòåé ïðàâà,
ïîñòàþòü âàæëèâèì ôàêòîðîì ñòàíîâ-
ëåííÿ ³íôîðìàö³éíîãî ñóñï³ëüñòâà.
Ó çâ’ÿçêó ç öèì àêòóàë³çóºòüñÿ äâîºäè-
íà òåíäåíö³ÿ: ç îäíîãî áîêó, ó ñó÷àñíî-
ìó ñóñï³ëüñòâ³ ñïîñòåð³ãàºòüñÿ êîíñòè-
òóö³þâàííÿ êîìóí³êàö³é ÿê îäíîãî
ç îñíîâíèõ äæåðåë ïðàâîòâîðåííÿ,

à ç äðóãîãî, — çðîñòàº ñóñï³ëüíà
íåîáõ³äí³ñòü ïðàâîâîãî ðåãóëþâàííÿ
âëàñíå êîìóí³êàòèâíèõ â³äíîñèí. 

Ó ñîö³àëüíîìó ñåíñ³ çàçíà÷åíå ´ðóí-
òóºòüñÿ íà áàëàíñ³ â³ëüíîãî äîñòóïó
äî ³íôîðìàö³¿ òà ðåãóëÿòèâíî¿ ðîë³
äåðæàâè ÿê ìîäåðàòîðà òà ãàðàíòà äî-
òðèìàííÿ âñ³ìà ñóá’ºêòàìè ñèñòåìè ³í-
ôîðìàö³éíèõ â³äíîñèí «ïåâíèõ ïðàâèë
ãðè». Ä³ÿëüí³ñòü ñó÷àñíèõ ÇÌ² ìàº
ñòàíîâèòè ñôîðìîâàíó ñèñòåìó ïðàâèë
òà óñòàíîâîê, ÿê³ çà ñâîºþ ñóòòþ ïî-
âèíí³ çàïîá³ãòè óòâîðåííþ òà ïîøè-
ðåííþ ñîö³àëüíèõ êðèç, áóòè ñâîºð³ä-
íèì ïðîâ³äíèêîì çíàíü, ³äåé òà ö³í-
íîñòåé äåìîêðàòè÷íîãî ðîçâèòêó
ñóñï³ëüñòâà, à òàêîæ ñóñï³ëüíèì ³í-
ôîðìàòîðîì — ó ðàç³ ¿õ ïîðóøåííÿ.
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Àíäðååâ Ä. Ñðåäñòâà ìàññîâîé èíôîðìàöèè êàê ìåõàíèçì èíòåëëåêòóàëüíîé
êîììóíèêàöèè â ïåðèîä ðàçâèòèÿ èíôîðìàöèîííîãî îáùåñòâà. Â ðàáîòå èññëåäóþò-
ñÿ ïðîáëåìíûå âîïðîñû äóàëèñòè÷íîé ïðèðîäû ñðåäñòâ ìàññîâîé èíôîðìàöèè â ïå-
ðèîä ðàçâèòèÿ èíôîðìàöèîííîãî îáùåñòâà. Â ÷àñòíîñòè, ïðîâîäèòñÿ àíàëèç ìåõà-
íèçìîâ ðåàëèçàöèè ôóíêöèé ñîâðåìåííûõ ìàñìåäèà. Îäíîâðåìåííî ïðåäëàãàþòñÿ
ïóòè óëó÷øåíèÿ äåéñòâåííîñòè ñðåäñòâ ìàññîâîé èíôîðìàöèè âî âðåìÿ îáåñïå÷åíèÿ
èíòåëëåêòóàëüíîé êîììóíèêàöèè ìåæäó âëàñòüþ è èíôîðìàöèîííûì îáùåñòâîì.

Êëþ÷åâûå ñëîâà: èíôîðìàöèÿ, èíòåëëåêòóàëüíàÿ êîììóíèêàöèÿ, ñðåäñòâà ìàññî-
âîé èíôîðìàöèè, èíôîðìàöèîííûå òåõíîëîãèè, èíôîðìàöèîííûé ïðîñòîð, èíôîð-
ìàöèîííîå îáùåñòâî

Andreev D. The media as a mechanism for intellectual communication during
the development of information society. This paper investigates the problematic issues
of dualistic nature of the media during the development of the information society. In
particular, the analysis of mechanisms of implementation of the features of modern
mass media is made. At the same time the ways to improve the effectiveness of the
media in providing intelligent communication between the government and the informa-
tion society are suggested.

Keywords: information, intellectual communication, media, information technology,
information space, information society
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Problem Formulation. The problems
of rationalizing the social burden on
the economy are particularly important
for modern Ukraine. Our state faces
the challenge of creating the system of
the effective business development that
will lead to the rapid rise of the level
of economic growth of Ukraine. The so-
lution of this problem lies in the sphere
of insurance and in ensuring its possi-
bilities as a means for guaranteeing the
development and social and economic
standards of wellbeing of the popula-
tion in the country.

Unfortunately, at the present stage
of development the insurance in
Ukraine is in the state of formation and
its development is accompanied by the
problems of regulatory, legal, organiza-
tional and methods, information and
analytical nature and of imperfections
of the state regulation of the insurance
activities.

The review of the recent research and
publications. The thesis researches of sci-
entists of Ukraine — both economists
and lawyers — are of significant impor-
tance for understanding the peculiarities
of operation of the modern insurance sys-
tem, namely of: Yu. Bahliuk (2008),
V. Bazilevych (1998), A. Boiko (2011),
O. Hamankova (2011), Yu. Yevchenko
(2000), O. Zhuravka (2010), I. Zyskind
(2011), D. Maruzhenko (2010), M. Mnich
(2007), N. Patsuriia (2014), S. Osadets
(2002), E. Stas (2012), T. Tatarina
(2003), V. Furman (2006). 

However, it should be noted that the
studies in the economic and legal as-
pects of insurance activities are incon-
siderable in number. Those available
ones are not always of comprehensive
nature. There are still lots of problems
remained that have not been fully re-
searched, including the concept, types,
features and peculiarities of insurance
activity in modern conditions of econo-
my of the transformation type.

Therefore, to define the economic
and legal essence of insurance activity
as an objective attribute of the market

economy requires comprehensive re-
search.

The purpose of the publication is to
research the topical issues of economic
and legal phenomenon of insurance ac-
tivity as an objective attribute of mar-
ket economy both in terms of its eco-
nomic and legal nature, and from the
standpoint of the economic and legal
doctrine, and to establish the possible
forms of insurance business in Ukraine
as well as the functions and the princi-
ples of its implementation and to define
the insurable interest as the system cre-
ating insurance category.

The main material presentation. Ac-
cording to K. G. Voblyi «insurance is an
important institution of national econo-
my that holds a special place in the social
sector and has a significant impact on
various aspects of economic life» [1, 20].

In modern conditions insurance as a
general scientific category is a subject
of interest for different social sciences,
in the light of the fact that it belongs to
the essential institutions of the econo-
my, the role and importance of which in
recent years are increasing. Despite the
above, there is hardly any other institu-
tion, the real significance of which has
been assessed so insufficient. Actually,
it is this factor that affects the lack of
comprehensive scientific research and
the wide explanation of the fundamental
principles of insurance [2, 3]. The state-
ment, expressed by V. Raikher in 1947
has not lost its relevance nowadays.

The place, the role and the impor-
tance of insurance as a legal category,
its essential features, types, functions
and principles of implementation are re-
searched as a rule within the sectoral
legal sciences. It should be mentioned
that the contemporary scientific studies
in most cases consider the issues of the
certain types of insurance relationships.

In the scientific literature the most
well established standpoint is the view
on the social relations as on the stable,
sustainable, recurrent moments of joint
activities of people in a variety of
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forms. That is why the existing stable
structure of human activity is the sub-
ject of legal regulation established in
law. This activity results in the forma-
tion of different kinds of social rela-
tions, on the basis of which the needs,
the interests and the goals of the par-
ticipants of human activity, the hetero-
geneity of participants, the specific na-
ture of the subject and the means of ac-
tivity, other characteristics and
manifestation of social relations be-
tween members of society are accom-
plished [3, 62]. In the sphere of busi-
ness the insurance relations find their
direct expression through the insurance
activity, which is characterized by the
specific character of the goal of imple-
mentation, by the peculiarity of the
subject composition and specific condi-
tions for its implementation. 

The public relations related to the
protection of property interests of the
interested persons by forming the in-
surance funds that protect the property
interests of business entities and indi-
viduals, can be provided solely by the
proper functioning of economic insur-
ance activity, which regularizes the
process of social regulation of insurance
relations undertaken by the society as
the organic system through the social
rules (including rules of law).

The theory of insurance activity is
one of the existing concepts in scientif-
ic literature that defines the essence of
insurance as an activity of insurance
organizations related to compensation
payments for the damage the insured
persons incur upon the occurrence of
certain circumstances (insurance cases)
specified by law or agreement at the ex-
pense of the insurance fund formed by
contributions made by the latter.

To meet the needs of business enti-
ties, in basis of which there is the pro-
tection of property interests from the
negative impact of risks at the expense
of cash (insurance) funds generated by
insurance payments (insurance fees, in-
surance premiums) of the interested

persons (individuals, business entities)
can be defined as the purpose of busi-
ness insurance activity. 

Despite the existence of the institu-
tion of insurance in the legal array of
Ukraine [4, 42], the greater part of the
rules of which relate to issues of con-
ducting this type of business by the sub-
jects of the insurance activity, the lack
of the notion of insurance activity is
still the gap and attention has already
been drawn to this fact in the scientific
legal literature [5, 27–39]. For this rea-
son there have been long debates among
scholars as to what constitutes the in-
surance activities (business) [6, 79].

The issue of necessity to define the
notion of insurance activity, and espe-
cially its correlation with the scientific
category as insurance is a long-standing
scientific debate [7, 47], and this prob-
lem has not lost its relevance at present.
It should be noted that experts had at-
tempted to define the limits of insurance
activity and the elements of its composi-
tion, as well as to provide a common un-
derstanding of this phenomenon [8, 27].

Since the first quarter of the twenti-
eth century the scientists-economists
have tried to define the concept of «in-
surance» that was the only one at that
time as an economic category, and have
provided the definitions with some ele-
ments that display characteristics of in-
surance as a form of economic activity.
The scientists — both lawyers and econ-
omists — realize the relevance of the
problem of defining the scientifically
proved concept of insurance and pro-
pose to define the concept of «insur-
ance» legally more precisely and in its
various meanings (senses): in economic
terms, from business and legal and civil
and legal positions, in terms of finan-
cial and legal science, etc. [9, 36].

The current insurance legislation of
Ukraine generates the said theoretical
and practical problem in many respects.
Currently the concept of insurance is
included in two regulatory legal acts. In
the Law of Ukraine «On Insurance» in-
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surance is defined exclusively as a form
of civil law relations in respect of pro-
tection of property interests of individ-
uals and legal entities in case of occur-
rence of the certain events (insurance
cases) specified by an insurance con-
tract or applicable law, at the expense
of funds raised by insurance payments
of natural persons and legal entities (in-
surance fees, insurance premiums) and
income gained from the allocation of
these funds. Article 352 of the Com-
mercial Code of Ukraine «Insurance in
Economic Activity» (hereinafter — the
Civil Code of Ukraine) [10] defines in-
surance as an activity of the specifical-
ly authorized state organizations and
business entities (insurers) related to
the provision of insurance services to
legal entities or citizens (insurants) to
protect their property interests in case
of occurrence of the insurance events
(insurance cases) specified by law or
agreement at the expense of money
funds, which are formed by insurance
payments made by insurants. 

Thus, in part 1 Art. 352 of the Civil
Code of Ukraine [11] insurance is de-
fined as a special kind of economic ac-
tivity on rendering insurance services
by means of protecting property inter-
ests of insurants (individuals or enti-
ties) at the expense of specially created
funds (insurance reserves). 

The previously mentioned articles of
the national legislation under the term
«insurance» represent different aspects
of the phenomenon. The only common
element in the definitions mentioned
above is the purpose of insurance to
protect the participants’ property inter-
ests and the protection is ensured due
to the societal availability of the special
type of business as a professional insur-
ance activity that performs the impor-
tant social functions [12, 93]. It is a
special kind of economic activity, in the
process of which the above relations are
implemented immediately.

According to Art. 3 of the Civil Code
of Ukraine the economic activity refers

to the activity of business entities in
the field of social production, aimed at
producing and realizing products, per-
forming works or services of value
character that have price certainty.

Thus, the economic activity that is
carried out to achieve the economic and
social benefits and to gain profit is a
business activity. The economic activity
that is carried out without the aim of
gaining profit is a non-profit economic
activity. In view of the foregoing it
must be emphasized that the insurance
activity, depending on the purpose of
its implementation, can be classified
into two types: 1) the economic com-
mercial insurance activity (business),
which is carried out to achieve the eco-
nomic and social benefits and the aim
of which is to gain profit, and 2) the
economic non-commercial insurance ac-
tivity that can be carried out without
pursuing this goal. 

To identify the nature of the economic
commercial insurance activity, its place
and role in the economy of the country it
is necessary to apply to Art. 42 of the
Civil Code of Ukraine, that defines busi-
ness activity as an independent, initia-
tive, systematic, economic activity at its
own risk that is carried out by economic
entities (entrepreneurs) to achieve eco-
nomic and social benefits and to gain
profit. Certainly, the previously men-
tioned indicates the basic principles of
insurance activity as a form of business,
but it specifies neither the content nor
the legal mechanism nor guarantees for
proper conducting the insurance activi-
ty in Ukraine.

The specificity of the insurance ac-
tivity proves that it is a special kind of
economic activity and its results are
sold as a commodity at the insurance
market. Insurance organizations (insur-
ance companies, reinsurance companies)
carry out the specified activities contin-
uously and on the professional basis to
meet the property interests of other
members of society with the main pur-
pose to gain profit from the transac-
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tions that they conduct, i.e. from ren-
dering insurance services.

The world experience shows that any
service, including an insurance one,
achieves the greatest effect in society
only upon availability of supply and de-
mand, that is, if the market of certain
services exists. Taking into account the
fact that according to the implementa-
tion method this type of insurance ac-
tivity is a business one, its subjects
have to keep to the principles and con-
ditions, which the legislation in the
sphere of business (general principles)
and the theory of insurance law and the
legislation in the sphere of insurance
(specific principles) impose on the indi-
viduals who intend to implement it.

The general principles (specified by
Art. 44 of the Civil Code of Ukraine)
are as follows: the principle of free
choice of types of business by an entre-
preneur; independent formation of the
program of activities by an entrepre-
neur; choice of suppliers and consumers
of products; involvement of material
and technical, financial and other re-
sources, the use of which is not re-
stricted by law; pricing of products and
services in accordance with the law;
free employment of employees by an
employer; commercial calculation and
own commercial risk; free disposal of
profit that remains with the entrepre-
neur after paying taxes, fees and other
payments provided by law; independent
implementation of foreign economic ac-
tivity by an entrepreneur; the use of
the share of foreign currency earnings
that belong to an entrepreneur at his
own discretion.

The principles below can be defined
as special ones: the principle of avail-
ability of property (insurance) interest;
the principle of the utmost trust of the
parties; the principle of availability of
cause-and-effect relationshipsbetween
the damage and the action caused this
damage; the principle of payment of
compensation in the amount of actual
damages (compensation for actual loss).

In addition, the provisions of the Civil
Code of Ukraine on freedom of running
business (Art. 43), on the determination
of the organizational forms of business
(Art. 45), on the general guarantees of
entrepreneurs’ rights (Art. 47) and on
liability of business entities (Art. 49)
entirely extend to persons who intend to
carry out the insurance commercial ac-
tivity, taking into account provisions of
the special legislation of Ukraine.

The possibility of carrying out the
economic not-for-profit insurance busi-
ness in Ukraine is stipulated by Art. 14
of the Law of Ukraine «On insurance»
[13] , according to which for the pur-
pose of insurance protection of their
property interests citizens and legal en-
tities can form mutual insurance com-
panies in the manner and on the terms
determined by the legislation of
Ukraine. The basic principles of the
legal status of mutual insurance compa-
nies are specified by the Temporary
Provision «On Mutual Insurance Com-
pany», approved by the Cabinet of Min-
isters of Ukraine dated February 1,
1997 ¹ 132 (hereinafter — the Tempo-
rary Provision). 

In accordance with paragraph 2 of
the Temporary Provision a mutual in-
surance company is a legal entity — an
insurer that is created under the Law of
Ukraine «On Insurance» with the aim
of insuring risks of the members of the
company. The legislative framework of
the provision that a mutual insurance
company is recognized as a legal entity,
an insurer, indicates that the require-
ments of the current legislation of
Ukraine on the establishment, registra-
tion, licensing, reorganization and liq-
uidation of insurance companies fully
extend to the said companies [14, 121].
In view of this, not a single mutual in-
surance company operates in Ukraine at
present time.

The distinguishing feature of insur-
ance organizations of this type lies in
the fact that they do not intend to gain
profit from operations they carry out
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since they insure only the property in-
terests of those who are members of
these organizations. However, a mutual
insurance company can be engaged in
business activities insofar as it serves
the purpose, for which they have been
created.

It is considered that the main pur-
pose of creating mutual insurance com-
panies is in supporting the members
when the occurrence of a certain acci-
dental hazard take place and in striving
to provide them with insurance ser-
vices, if possible, with better and
cheaper ones [15, 62]. The members of a
mutual insurance company, which can
be both legal entities and legally capa-
ble physical persons, may become its in-
surers. 

Unlike the traditional companies
that operate for profit (Art. 79 of Eco-
nomic Code of Ukraine, Art. 84 of Civil
Code of Ukraine, Art. 1 of the Law of
Ukraine «On Business Associations»), a
mutual insurance company «is created
... with the aim to insure a company’s
members against risks» (paragraph 2 of
the Temporary Provision), so, they are
non-profit organizations, which, in our
opinion, by its nature are corporative

associations of the consumer non-com-
mercial type, based on membership, and
according to the legal and organization-
al structure they are closer to consumer
cooperatives than to business partner-
ships...

Conclusions. The peculiarity of in-
surance activity of any kind (commer-
cial insurance and non-commercial in-
surance) is a combination of private and
public features, implemented directly
while conducting this activity, and it is
revealed in particular: 1) while conclud-
ing voluntary insurance agreements and
conducting compulsory insurance based
on the direct instructions of the law; 2)
in the procedure of state registration of
insurers, which is a binding action, and
as the result they acquire the rights of
a legal entity; 3) in the procedure of li-
censing the insurance activity; 4) at
availability of the system of state insur-
ance supervision in the state. 
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Ïàöóðèÿ Í., Ðåçíèêîâà Â. Ñòðàõîâàÿ äåÿòåëüíîñòü êàê ýêîíîìèêî-ïðàâîâîå ÿâ-
ëåíèå. Â ñòàòüå èññëåäóþòñÿ àêòóàëüíûå âîïðîñû ýêîíîìèêî-ïðàâîâîãî ôåíîìåíà
ñòðàõîâîé äåÿòåëüíîñòè êàê îáúåêòèâíîãî àòðèáóòà ðûíî÷íîé ýêîíîìèêè. Ìåñòî
è âèäû ñòðàõîâîé äåÿòåëüíîñòè â ñèñòåìå ñîâðåìåííûõ ýêîíîìè÷åñêèõ îòíîøåíèé.
Èññëåäîâàíû ïðèçíàêè è ïðàâîâûå îñíîâû îñóùåñòâëåíèÿ ñòðàõîâîé äåÿòåëüíîñòè.

Êëþ÷åâûå ñëîâà: ñòðàõîâàíèå, ñòðàõîâàÿ äåÿòåëüíîñòü, âèäû ñòðàõîâîé äåÿòåëü-
íîñòè, ôîðìû îñóùåñòâëåíèÿ ñòðàõîâîé äåÿòåëüíîñòè

Patsuriia N., Reznikova V. Insurance activity as economic and legal phenomenon.
The article deals with the current issues of economic and legal phenomenon of insur-
ance activity as an objective attribute of the market economy. The place and the types
of insurance activity of the system of modern economic relations have been highlight-
ed. The features and the legal basis for implementation of insurance activity have been
researched.

Keywords: insurance, insurance activity, types of insurance, forms of implementa-
tion of insurance activity
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