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Â³äïîâ³äíî äî ÷. 2 ñò. 3 ÖÏÊ Óêðà¿-
íè ó âèïàäêàõ, âñòàíîâëåíèõ çàêîíîì,
äî ñóäó ìîæóòü çâåðòàòèñÿ îðãàíè
é îñîáè, ÿêèì íàäàíî ïðàâî çàõèùàòè
ïðàâà, ñâîáîäè é ³íòåðåñè ³íøèõ îñ³á,
àáî äåðæàâí³ ÷è ñóñï³ëüí³ ³íòåðåñè. Öÿ
ñòàòòÿ íå âêàçóº, ÿê³ ñàìå îñîáè ìî-
æóòü çâåðòàòèñÿ äî ñóäó íà çàõèñò
ïðàâ, ñâîáîä òà ³íòåðåñ³â ³íøèõ îñ³á.
Òàêèõ îñ³á êîíêðåòèçîâàíî â ñò. 45
ÖÏÊ Óêðà¿íè.

Â³äïîâ³äíî äî ñò. 45 ÖÏÊ Óêðà¿íè
ó âèïàäêàõ, âñòàíîâëåíèõ çàêîíîì,
Óïîâíîâàæåíèé Âåðõîâíî¿ Ðàäè
Óêðà¿íè ç ïðàâ ëþäèíè, îðãàíè äåð-
æàâíî¿ âëàäè, îðãàíè ì³ñöåâîãî ñàìî-
âðÿäóâàííÿ, ô³çè÷í³ òà þðèäè÷í³
îñîáè, à òàêîæ ïðîêóðîð ìîæóòü çâåð-
òàòèñÿ äî ñóäó ³ç çàÿâàìè ïðî çàõèñò
ïðàâ, ñâîáîä òà ³íòåðåñ³â ³íøèõ îñ³á.
Çíà÷óù³ñòü âèâ÷åííÿ öüîãî ³íñòèòóòó
ïîëÿãàº â òîìó, ùî â³í º ïåâíèì ³í-
ñòðóìåíòîì ðåàë³çàö³¿ ïðàâ ìàòåð³àëü-
íî çà³íòåðåñîâàíèõ îñ³á ³ îäí³ºþ ç ãà-
ðàíò³é ¿õ çàõèñòó.

Äîñë³äæåííÿ öüîãî ³íñòèòóòó ïðî-
âîäèëèñÿ ². Àë³ºâèì, Î. Áîííåðîì,
Ì. Â³êóò, Ë. Ãðîñü, Ì. Ãóðâ³÷åì,
À. Äîáðîâîëüñüêèì, Â. Æóéêîâèì,
Ñ. ²âàíîâîþ, ². ²ëü¿íñüêîþ, Ð. Êàëë³ñòðà-
òîâîþ, Í. Êèðººâîþ, À. Êëåéíìàíîì,
À. Êîçëîâèì, Â. Êîìàðîâèì, À. Ìåëü-
íèêîâèì, ². Ïÿò³ëºòîâèì, Ë. Ð³çäâÿíîþ,
Ã. Ðèíäçþíñüêèì, Ì. Ðóäåíêîì, Í. Ñàêà-
ðîþ, Â. Ñàïóíêîâèì, Ñ. Ñìèðíîâèì,
ª. Òàðàêàíêîâîþ, Â. Òåðòèøí³êîâèì,
Ñ. Ôóðñîþ, Í. ×å÷³íîþ, Ä. ×å÷îòîì,
Ì. Øàêàðÿí, Â. Øåðñòþêîì, Ì. Øòå-
ôàíîì, Â. ßðêîâèì òà ³í. Âîäíî÷àñ,
ñïåöèô³êà öüîãî ³íñòèòóòó ó ñïðàâàõ,
ÿê³ âèíèêàþòü ç àâòîðñüêèõ ïðàâîâ³ä-
íîñèí íå äîñë³äæóâàëàñÿ.

Ñòàòòåþ 45 ÖÏÊ Óêðà¿íè âèçíà-
÷àþòüñÿ çàãàëüí³ ïåðåäóìîâè çâåðíåí-
íÿ îðãàí³â âëàäè òà ì³ñöåâîãî ñàìî-
óïðàâë³ííÿ äî ñóäó çà çàõèñòîì ïðàâ
é ³íòåðåñ³â ³íøèõ îñ³á. Óò³ì, ó òåîð³¿
öèâ³ëüíîãî ïðîöåñóàëüíîãî ïðàâà ïå-
ðåäóìîâè çâåðíåííÿ öèõ ñóá’ºêò³â äî
ñóäó íà çàõèñò ïðàâ òà ³íòåðåñ³â

ЗАХИСТ ПРАВ

Ó×ÀÑÒÜ Ó ÖÈÂ²ËÜÍÈÕ 
ÑÏÐÀÂÀÕ Ç ÀÂÒÎÐÑÜÊÈÕ 
ÏÐÀÂÎÂ²ÄÍÎÑÈÍ ÎÐÃÀÍ²Â 

ÄÅÐÆÀÂÍÎ  ̄ÂËÀÄÈ ÒÀ Ì²ÑÖÅÂÎÃÎ
ÑÀÌÎÂÐßÄÓÂÀÍÍß

Îëåíà Øòåôàí,
çàâ³äóâà÷ â³ää³ëó àâòîðñüêîãî ïðàâà ³ ñóì³æíèõ ïðàâ
ÍÄ² ³íòåëåêòóàëüíî¿ âëàñíîñò³ ÍÀÏðÍ Óêðà¿íè, 
êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò

Ñòàòòÿ ïðèñâÿ÷åíà ðîçêðèòòþ ïðàâîâîãî ñòàòóñó îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñöå-
âîãî ñàìîóïðàâë³ííÿ ÿê ó÷àñíèê³â öèâ³ëüíîãî ïðîöåñó ó ñïðàâàõ, ÿê³ âèíèêàþòü
ç³ ñï³ðíèõ àâòîðñüêî-ïðàâîâèõ â³äíîñèí. Òàêîæ äîñë³äæóþòüñÿ ï³äñòàâè çâåðíåííÿ
öèõ îðãàí³â äî ñóäó ³ç çàÿâàìè ïðî çàõèñò ïðàâ, ñâîáîä òà ³íòåðåñ³â ³íøèõ îñ³á. Îêðå-
ìà óâàãà àâòîðîì ïðèä³ëÿºòüñÿ ç’ÿñóâàííþ ïðàâîâîãî ñòàòóñó ó öèâ³ëüíîìó ïðîöåñ³
Äåðæàâíî¿ ñëóæáè ³íòåëåêòóàëüíî¿ âëàñíîñò³ Óêðà¿íè òà Äåðæàâíî¿ îðãàí³çàö³¿ «Óê-
ðà¿íñüêå àãåíòñòâî ç àâòîðñüêèõ òà ñóì³æíèõ ïðàâ» ÿê ñóá’ºêò³â çàõèñòó ïðàâ, ñâîáîä
òà ³íòåðåñ³â ³íøèõ îñ³á. 

Êëþ÷îâ³ ñëîâà: öèâ³ëüíèé ïðîöåñ; ñï³ðí³ àâòîðñüê³ ïðàâîâ³äíîñèíè; îðãàíè äåð-
æàâíî¿ âëàäè; îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ; çàõèñò ïðàâ, ñâîáîä òà ³íòåðåñ³â
³íøèõ îñ³á



Î. Øòåôàí

³íøèõ îñ³á íàëåæàòü äî äèñêóñ³éíèõ
ïèòàíü.

Òàê, Î. Áàõàðºâà ââàæàº, ùî ïåðå-
äóìîâàìè ó÷àñò³ îðãàíó óïðàâë³ííÿ â
ïðîöåñ³ º îñîáëèâèé õàðàêòåð þðèäè÷-
íî¿ çà³íòåðåñîâàíîñò³, íàÿâí³ñòü öè-
â³ëüíî¿ ïðîöåñóàëüíî¿ ïðàâîñóá’ºêòíî-
ñò³ òà íîðìà ïðàâà [1, 16]. Íàòîì³ñòü,
íà äóìêó Ò. Êàðºâà, îðãàí óïðàâë³ííÿ
ìàº ïðàâî ïîäàòè çàÿâó äî ñóäó â ³íòå-
ðåñàõ ³íøî¿ îñîáè çà óìîâè, ùî â ö³º¿
îñîáè º ïðàâî íà çâåðíåííÿ äî ñóäó [6,
39]. Íà ïîä³áíó ïåðåäóìîâó çâåðòàº
óâàãó Â. Êóëàêîâà, çàçíà÷àþ÷è,
ùî îðãàí ì³ñöåâîãî ñàìîâðÿäóâàííÿ
ìîæå çâåðíóòèñÿ äî ñóäó ëèøå çà íà-
ÿâíîñò³ ïðàâà íà ïðåä’ÿâëåííÿ ïîçîâó
(çàÿâè) â ñóá’ºêòèâíî çà³íòåðåñîâàíî¿
îñîáè. Òîáòî, ïåðø í³æ âèð³øèòè ïè-
òàííÿ ïðî íåîáõ³äí³ñòü çâåðíåííÿ
äî ñóäó ³ç çàÿâîþ ïðî çàõèñò áóäü-÷è¿õ
ïðàâ, îðãàí ì³ñöåâîãî ñàìîâðÿäóâàííÿ
ïîâèíåí ïåðåâ³ðèòè íàÿâí³ñòü ó
ñóá’ºêòà, íà çàõèñò ïðàâ òà ³íòåðåñ³â
ÿêîãî â³í ìàº íàì³ð çâåðòàòèñÿ â ñóä,
ïðàâà íà ïðåä’ÿâëåííÿ ïîçîâó [7, 93].

Îòîæ ó ñïåö³àëüí³é ë³òåðàòóð³ äî-
ñë³äíèêè âèîêðåìëþþòü òàê³ ïåðåäó-
ìîâè çâåðíåííÿ îðãàí³â äåðæàâíî¿
âëàäè òà ì³ñöåâîãî ñàìîóïðàâë³ííÿ
äëÿ çàõèñòó ïðàâ òà ³íòåðåñ³â ³íøèõ
îñ³á: íàÿâíîñò³ çàêîíó, ùî äàº ¿ì ïî-
âíîâàæåííÿ çä³éñíþâàòè çàõèñò ïðàâ
òà ³íòåðåñ³â ³íøèõ îñ³á ó êîíêðåòíèõ
ñïðàâàõ; íàÿâíîñò³ â îñ³á, çàõèñò ïðàâ
é ³íòåðåñ³â ÿêèõ âîíè ìîæóòü çä³é-
ñíþâàòè, öèâ³ëüíî¿ ïðîöåñóàëüíî¿
ïðàâîçäàòíîñò³; íàÿâíîñò³ â íèõ öè-
â³ëüíî¿ ïðîöåñóàëüíî¿ ïðàâîçäàòíîñò³
[11, 29].

ßêùî çâåðíóòèñÿ äî ïîëîæåíü
ñò. 45 ÖÏÊ Óêðà¿íè, òî ìîæíà âèîêðå-
ìèòè òàê³ ïåðåäóìîâè çâåðíåííÿ îðãà-
í³â äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìî-
óïðàâë³ííÿ äëÿ çàõèñòó ïðàâ é ³íòåðå-
ñ³â ³íøèõ îñ³á:

•íàÿâí³ñòü â³äïîâ³äíî¿ íîðìè çàêîíó;
•íàÿâí³ñòü ïîâàæíèõ ïðè÷èí, ùî

óíåìîæëèâëþþòü ñàìîñò³éíå çâåð-
íåííÿ îñ³á äî ñóäó äëÿ çàõèñòó
ñâî¿õ ïðàâ, ñâîáîä òà ³íòåðåñ³â.

ßêùî ïîð³âíÿòè ïåðåäóìîâè çâåð-
íåííÿ îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñ-
öåâîãî ñàìîóïðàâë³ííÿ äëÿ çàõèñòó
ïðàâ é ³íòåðåñ³â ³íøèõ îñ³á çàêð³ïëå-
íèõ öèâ³ëüíèì ïðîöåñóàëüíèì çàêî-
íîäàâñòâîì ç òèìè, íà ÿê³ çâåðòàþòü
óâàãó ïðîöåñóàë³ñò³â, ìîæíà êîíñòàòó-
âàòè, ùî ïðîöåñóàë³ñòè ïðèä³ëÿþòü
óâàãó âïëèâó ïåðâèííèõ óìîâ ðåàë³çà-
ö³¿ ïðàâà íà ïîçîâ ³íøèõ îñ³á ÷åðåç
ïðèçìó çàõèñòó ïðàâ òà ³íòåðåñ³â öèõ
³íøèõ îñ³á îðãàíàìè äåðæàâíî¿ âëàäè
òà ì³ñöåâîãî ñàìîóïðàâë³ííÿ. Òîæ
ðîçãëÿíåìî ö³ ïåðåäóìîâè çâåðíåííÿ
îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñöåâîãî
ñàìîóïðàâë³ííÿ äëÿ çàõèñòó ïðàâ é ³í-
òåðåñ³â ³íøèõ îñ³á äåùî äåòàëüí³øå.

Öèâ³ëüíèé ïðîöåñóàëüíèé êîäåêñ
Óêðà¿íè ³ ïðîöåñóàë³ñòè  ïåðøîþ ïåðå-
äóìîâîþ çâåðíåííÿ îðãàí³â äåðæàâíî¿
âëàäè ³ ì³ñöåâîãî ñàìîóïðàâë³ííÿ íà çà-
õèñò ïðàâ, ñâîáîä òà ³íòåðåñ³â ³íøèõ
îñ³á íàçèâàþòü íàÿâí³ñòü â³äïîâ³äíî¿
íîðìè çàêîíó, ÿêà äàº öèì îðãàíàì ïî-
âíîâàæåííÿ çä³éñíþâàòè çàõèñò ïðàâ òà
³íòåðåñ³â ³íøèõ îñ³á ó êîíêðåòíèõ
ñïðàâàõ. Íåçâàæàþ÷è íà òå, ùî «íà-
ÿâí³ñòü â³äïîâ³äíî¿ íîðìè çàêîíó» º
ïðÿìîþ âêàç³âêîþ ïðîöåñóàëüíîãî çà-
êîíó, ïðîöåñóàë³ñòè ùîäî ö³º¿ ïåðåäó-
ìîâè âèñëîâëþâàëè ïåâí³ çàñòåðåæåí-
íÿ. Òàê, íàïðèêëàä, À. Äîáðîâîëüñüêèé
çàçíà÷àâ, ùî â çàêîí³ íàâðÿä ÷è ìîæíà
ïåðåäáà÷èòè âñ³ ò³ âèïàäêè, êîëè â êîí-
êðåòí³é ñïðàâ³ â³äïîâ³äíèé îðãàí ìîæå
çâåðòàòèñÿ äî ñóäó. Òîæ, êîëè çàêîíî-
äàâåöü ïåðåäáà÷àº, ùî ó÷àñòü ó ïðîöåñ³
ìîæëèâà ó âèïàäêàõ, âêàçàíèõ ó çàêî-
í³, â³í ìàº íà óâàç³ íå ëèøå êîíêðåòí³
âèïàäêè, ïðÿìî â íüîìó ïåðåäáà÷åí³,
àëå é ò³ ìîæëèâîñò³, ÿê³ âèïëèâàþòü
ç ôóíêö³é òà îáîâ’ÿçê³â, ïîêëàäåíèõ íà
ïåâíèé îðãàí [4, 148, 149]. Ïîä³áíó
òî÷êó çîðó ïîä³ëÿâ ³ Í. ×åíöîâ, ï³ä-
êðåñëþþ÷è, ùî îðãàíè óïðàâë³ííÿ ïî-
âèíí³ îòðèìàòè ìîæëèâ³ñòü çâåðòàòèñÿ
äî ñóäó íå ò³ëüêè ó âèïàäêàõ, ïðÿìî ïå-
ðåäáà÷åíèõ çàêîíîì, àëå é ó âñ³õ íå-
îáõ³äíèõ âèïàäêàõ [17, 53].

Äåùî ³íø³ àðãóìåíòè âèñëîâëþâà-
ëà Å. Òàðàêàíêîâà, âêàçóþ÷è íà òå,
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ùî íîðìà, ÿêà âèçíà÷àº ìîæëèâ³ñòü
ó÷àñò³ òàêèõ îðãàí³â ó öèâ³ëüíîìó
ïðîöåñ³ äëÿ çàõèñòó ïðàâ ³íøèõ îñ³á, º
â³äñèëî÷íîþ íîðìîþ, â ÿê³é áåçïîñå-
ðåäíüî ã³ïîòåçà íå ì³ñòèòüñÿ [13, 40].

Äîñèòü êàòåãîðè÷íî ç öüîãî ïðèâî-
äó âèñëîâëþâàëàñü Þ. Ðîæèê, ÿêà çà-
çíà÷àëà, ùî ðåàë³çàö³ÿ ïðàâà íà çâåð-
íåííÿ äî ñóäó îñîáàìè, âêàçàíèìè
ó ñò. 45 ÖÏÊ Óêðà¿íè, º âòðó÷àííÿì
ó ðîçïîðÿäæàííÿ îñîáîþ ñâî¿ìè ïðà-
âàìè. Òàê³ ä³¿ íå ìîæóòü îá´ðóíòîâó-
âàòèñÿ æîäíèìè ñóñï³ëüíèìè ÷è äåð-
æàâíèìè ³íòåðåñàìè, ÷è ïåâíîþ äî-
ö³ëüí³ñòþ, òîìó âèïàäêè òàêîãî
âòðó÷àííÿ ïîâèíí³ áóòè ÷³òêî ïåðåä-
áà÷åí³ çàêîíîì [11, 30].

Äî ïåâíî¿ ì³ðè ìîæíà ïîãîäèòèñÿ
ç êîæíîþ âèùåíàâåäåíîþ ïîçèö³ºþ.
Áåçóìîâíî, ïîëîæåííÿ ñò. 45 ÖÏÊ
Óêðà¿íè º â³äñèëî÷íîþ íîðìîþ ³ âèïàä-
êè, êîëè îðãàíè äåðæàâíî¿ âëàäè òà
ì³ñöåâîãî ñàìîóïðàâë³ííÿ ìîæóòü çâåð-
íóòèñÿ äî ñóäó äëÿ çàõèñòó ïðàâ, ñâîáîä
òà ³íòåðåñ³â ³íøèõ îñ³á, âèçíà÷àþòüñÿ
íîðìàìè ñïåö³àëüíîãî, ãàëóçåâîãî çàêî-
íîäàâñòâà. Îðãàíè äåðæàâíî¿ âëàäè ³
ì³ñöåâîãî ñàìîóïðàâë³ííÿ îáìåæåí³ ó
ïðàâ³ çâåðíåííÿ äî ñóäó íà çàõèñò ïðàâ
òà ³íòåðåñ³â ³íøèõ îñ³á, íàñàìïåðåä
ïðèíöèïàìè äèñïîçèòèâíîñò³ â öèâ³ëü-
íîìó ïðîöåñ³. Ïîðóøåííÿ ä³ÿëüíîñò³
ñóäó îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàí-
íÿ é îðãàíàìè äåðæàâíî¿ âëàäè º ïðà-
âîâîþ ãàðàíò³ºþ çàõèñòó ïðàâ òà ³íòåðå-
ñ³â ãðîìàäÿí, îðãàí³çàö³é. 

Âáà÷àºòüñÿ, ùî ñàìå ç öèõ ï³äñòàâ,
çàêîíîäàâåöü ó ñò. 45 ÖÏÊ Óêðà¿íè
çàêð³ïèâ äðóãó óìîâó, êîëè òàê³ îðãà-
íè ìîæóòü çâåðíóòèñÿ äî ñóäó: íà-
ÿâí³ñòü ïîâàæíèõ ïðè÷èí, ùî óíå-
ìîæëèâëþþòü ñàìîñò³éíå çâåðíåííÿ
îñ³á äî ñóäó äëÿ çàõèñòó ñâî¿õ ïðàâ,
ñâîáîä òà ³íòåðåñ³â. ßêùî îñîáà ñàìî-
ñò³éíî íå ìîæå ðåàë³çóâàòè âëàñíå
ïðàâî íà çàõèñò ïðàâ, ñâîáîä, ³íòåðå-
ñ³â òà ÿêùî êîíêðåòíîìó îðãàíó äåð-
æàâíî¿ âëàäè ÷è îðãàíó ì³ñöåâîãî ñà-
ìîóïðàâë³ííÿ çàêîíîì íàäàºòüñÿ
ïðàâî çâåðíóòèñÿ äî ñóäó ³ç çàÿâîþ
ïðî çàõèñò ïðàâ òàêèõ îñ³á, ëèøå òîä³

çàçíà÷åí³ îðãàíè ìîæóòü çä³éñíèòè
òàêèé çàõèñò, øëÿõîì çâåðíåííÿ äî
ñóäó ç ïîçîâíîþ çàÿâîþ â ³íòåðåñàõ
³íøèõ îñ³á.

Ó öèâ³ëüí³é ïðîöåñóàëüí³é ë³òåðà-
òóð³ äèñêóñ³éíèì º ïèòàííÿ öèâ³ëüíî¿
ïðîöåñóàëüíî¿ ïðàâîçäàòíîñò³ îðãàí³â
äåðæàâíî¿ âëàäè é îðãàí³â ì³ñöåâîãî
ñàìîóïðàâë³ííÿ, êîòð³ çâåðòàþòüñÿ
äî ñóäó äëÿ çàõèñòó ïðàâ òà ³íòåðåñ³â
³íøèõ îñ³á.

Öèâ³ëüíà ïðîöåñóàëüíà ïðàâîçäàò-
í³ñòü ÿê ïåðåäóìîâà ó÷àñò³ â ïðîöåñ³
ïðîòÿãîì òðèâàëîãî ÷àñó âèçíàâàëàñü
ò³ëüêè çà ñòîðîíàìè ³ òðåò³ìè îñîáà-
ìè. Â³äòàê âîíà áóëà ïîøèðåíà é íà
³íøèõ ñóá’ºêò³â öèâ³ëüíîãî ïðîöåñó-
àëüíîãî ïðàâà — ïðîêóðîðà òà îðãàíè
äåðæàâíîãî óïðàâë³ííÿ [11, 31].

Ó ñïåö³àëüí³é ë³òåðàòóð³ ó÷àñòü
öèõ îðãàí³â ó ïðîöåñ³ ïîâ’ÿçóþòü ç
ôîðìîþ çâåðíåííÿ äî ñóäó — ïîäà÷à
çàÿâè ïðî çàõèñò ïðàâ ³íøèõ îñ³á
òà íàÿâí³ñòþ â íèõ öèâ³ëüíî¿ ïðîöåñó-
àëüíî¿ ïðàâîçäàòíîñò³, îñê³ëüêè öÿ
ïðîöåñóàëüíà êàòåãîð³ÿ ìàº çàãàëüíèé
õàðàêòåð ³ º âëàñòèâ³ñòþ áóäü-ÿêîãî
ó÷àñíèêà ïðîöåñóàëüíèõ ïðàâîâ³äíî-
ñèí [2, 7]. 

Ïðîòèëåæíó äóìêó âèñëîâëþâàâ
À. Ñåðãóí, ÿêèé ââàæàº, ùî ìîæëè-
â³ñòü ó÷àñò³ îðãàí³â äåðæàâíîãî óïðàâ-
ë³ííÿ é îðãàí³â ì³ñöåâîãî ñàìîâðÿäó-
âàííÿ â öèâ³ëüíîìó ïðîöåñ³ âèçíà÷à-
ºòüñÿ íå íàÿâí³ñòþ ïðàâîçäàòíîñò³,
à êîìïåòåíö³ºþ, çì³ñò ÿêî¿ ñòàíîâëÿòü
ïðàâà òà îáîâ’ÿçêè, ùî âèíèêàþòü
íå ç þðèäè÷íèõ ôàêò³â, à çà çàêîíîì
[12, 88–89]. Ïîä³áíó ïîçèö³þ âèñëîâ-
ëþâàëà Â. Êóëàêîâà, êîòðà íàãîëîøó-
âàëà íà òîìó, ùî öèâ³ëüíà ïðîöåñó-
àëüíà ïðàâîçäàòí³ñòü íå ìîæå âè-
çíà÷àòè ïðîöåñóàëüíó ä³ÿëüí³ñòü
îðãàí³â, ÿê³ çàõèùàþòü «÷óæ³» ïðàâà
é ³íòåðåñè, ³ ðîçãëÿäàòèñü ÿê ïåðåäó-
ìîâà ïðàâà íà ïðåä’ÿâëåííÿ ïîçîâó
[7, 75]. Ðîçâèâàþ÷è çàçíà÷åíó ³äåþ,
Â. Êóëàêîâà ïðàâîâèé ñòàòóñ îðãàí³â
ì³ñöåâîãî ñàìîâðÿäóâàííÿ é îðãàí³â
äåðæàâíî¿ âëàäè, ïîâ’ÿçóº ç ³ìïåðà-
òèâíèìè íîðìàìè, ùî ïåðåäáà÷àþòü
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÷³òêî âèçíà÷åíó ôîðìó ïîâåä³íêè,
ïîâ’ÿçàíó ç êàòåãîð³ºþ «êîìïåòåíö³ÿ»,
ÿêó íå ìîæíà çâîäèòè äî àáñòðàêòíî¿
ìîæëèâîñò³ ïðàâîâîëîä³ííÿ. Êîìïåòåí-
ö³ÿ ñòàíîâèòü òàê³ ïðàâà é îáîâ’ÿçêè
îðãàí³â óïðàâë³ííÿ, ÿê³ âèïëèâàþòü
áåçïîñåðåäíüî ³ç çàêîíó òà ³ñíóþòü äî
ñòàä³¿ êîíêðåòíîãî ïðàâîâ³äíîøåííÿ.
Äî ¿¿ ñêëàäó, êð³ì ³íøèõ ïðàâ òà
îáîâ’ÿçê³â, íàëåæèòü òàêîæ ïðàâî
çâåðòàòèñÿ äî ñóäó äëÿ çàõèñòó ïðàâ òà
³íòåðåñ³â ³íøèõ îñ³á [7, 75].

Äîñë³äæóþ÷è êîíöåïö³þ íåìîæëè-
âîñò³ âèêîðèñòàííÿ êàòåãîð³¿ öèâ³ëüíî¿
ïðîöåñóàëüíî¿ ïðàâîçäàòíîñò³ ÿê ïåðå-
äóìîâè íàÿâíîñò³ â îðãàí³â óïðàâë³í-
íÿ ïðîöåñóàëüíèõ ïðàâ ³ îáîâ’ÿçê³â,
Ë. Òóìàíîâà äîõîäèòü âèñíîâêó, ùî
öÿ êîíöåïö³ÿ º äîñèòü ñï³ðíîþ. Íàóêî-
âåöü çâåðòàº óâàãó, ùî ñóá’ºêòèâí³ öè-
â³ëüí³ ïðîöåñóàëüí³ ïðàâà ³ îáîâ’ÿçêè
âèíèêàþòü íà îñíîâ³ þðèäè÷íèõ ôàê-
ò³â — ä³é (ïîðóøåííÿ ñïðàâè, âñòóïó
ó ïðîöåñ òîùî). Çàêîí âèçíà÷àº ò³ëüêè
ôîðìè ó÷àñò³ â ïðîöåñ³ òà çì³ñò ìîæ-
ëèâèõ ïðîöåñóàëüíèõ ïðàâ. Îòîæ çà-
âæäè ç âèíèêíåííÿì ñïðàâè â³äáóâà-
ºòüñÿ ïåðåõ³ä ïðàâîâî¿ ìîæëèâîñò³ â
ðåàëüí³ñòü. ², â³äïîâ³äíî, öèâ³ëüíà
ïðîöåñóàëüíà ïðàâîçäàòí³ñòü ÿê ìîæ-
ëèâ³ñòü îòðèìàòè ïåâíå ïðîöåñóàëüíå
ñòàíîâèùå â ïðîöåñ³, òîáòî íàáóòè
êîìïëåêñó ïðîöåñóàëüíèõ ïðàâ ³
îáîâ’ÿçê³â, º ïåðåäóìîâîþ ó÷àñò³ â öè-
â³ëüíîìó ïðîöåñ³ îñ³á, ÿê³ âèñòóïàþòü
íà çàõèñò ïðàâ òà ³íòåðåñ³â ³íøèõ îñ³á
[15, 127, 128].

Þ. Ðîæèê, àíàë³çóþ÷è ð³çí³ ï³äõî-
äè äî öèâ³ëüíî¿ ïðîöåñóàëüíî¿ ïðàâî-
çäàòíîñò³ òà êîìïåòåíö³¿ îðãàí³â äåð-
æàâíî¿ âëàäè é îðãàí³â ì³ñöåâîãî ñà-
ìîóïðàâë³ííÿ, ÿê³ ìîæóòü çâåðòàòèñÿ
äî ñóäó äëÿ çàõèñòó ïðàâ, ñâîáîä òà ³í-
òåðåñ³â ³íøèõ îñ³á, äîõîäèòü âèñíîâ-
êó, ùî ö³ îðãàíè ó öèâ³ëüíîìó ïðîöåñ³
ìàþòü ñàìå ïðàâîçäàòí³ñòü, à íå êîì-
ïåòåíö³þ, ïîçàÿê þðèäè÷íèé ôàêò
çâåðíåííÿ äî ñóäó ñïðè÷èíÿº àêòóàë³-
çàö³þ ¿õíüî¿ àáñòðàêòíî¿ ìîæëèâîñò³
áóòè ó÷àñíèêîì ïðîöåñó. Ïðè çâåðíåí-
í³ öèõ îðãàí³â äî ñóäó ³ç çàÿâàìè ñóä

ïîâèíåí âñòàíîâèòè, â³äïîâ³äíî äî
íîðì çàêîíó, ïðàâî êîíêðåòíîãî òàêî-
ãî îðãàíó çâåðòàòèñÿ ç òàêîþ çàÿâîþ
â ³íòåðåñàõ ³íøèõ îñ³á, ³ òàêèì
÷èíîì, ìîæëèâ³ñòü ñòàòè êîíêðåòíèì
ó÷àñíèêîì öèâ³ëüíîãî ïðîöåñó. Ñàìå ó
çâ’ÿçêó ç íàÿâí³ñòþ ñïåö³àëüíî¿ ïåðå-
äóìîâè ïðàâà íà çâåðíåííÿ äî ñóäó
öèõ îðãàí³â, çîêðåìà íàÿâí³ñòþ â³äïî-
â³äíî¿ íîðìè çàêîíó, íåìà ïîòðåáè
âñòàíîâëþâàòè öèâ³ëüíó ïðîöåñóàëüíó
ïðàâîçäàòí³ñòü öèõ îðãàí³â. Ïðîòå,
ÿêùî çàÿâà ïîäàºòüñÿ òàêèì îðãàíîì
äëÿ çàõèñòó ïðàâ àáî ³íòåðåñ³â êîíêðåò-
íî¿ îñîáè, òî òàêà îñîáà ïîâèííà âîëîä³-
òè öèâ³ëüíîþ ïðîöåñóàëüíîþ ïðàâîç-
äàòí³ñòþ. Öèâ³ëüíà ïðîöåñóàëüíà ïðà-
âîçäàòí³ñòü ïåâíî¿ îñîáè ïðåçþìóºòüñÿ,
òîìó ñóä íå ïåðåâ³ðÿº ¿¿ íàÿâíîñò³
ó îñîáè, äëÿ çàõèñòó ïðàâ, ñâîáîä ÷è
³íòåðåñ³â ÿêî¿ ïîäàíî ïîçîâ. ßêùî æ
ó ïðîöåñ³ ñóäîâîãî ðîçãëÿäó áóäå âñòà-
íîâëåíî, ùî ïðàâà, ñâîáîäè ÷è ³íòåðåñè
íå íàëåæàòü ö³é îñîá³, òî ñóä â³äìîâëÿº
â çàäîâîëåíí³ ïîçîâó [11, 32].

Ç íàâåäåíîþ äóìêîþ ìîæíà ïîãî-
äèòèñÿ. Çã³äíî ç³ ñò. 28 ÖÏÊ Óêðà¿íè
öèâ³ëüíó ïðîöåñóàëüíó ïðàâîçäàòí³ñòü
ìàþòü óñ³, à âðàõîâóþ÷è òå, ùî â îñ³á,
ÿê³ ä³þòü íà çàõèñò ïðàâ, ñâîáîä òà ³í-
òåðåñ³â ³íøèõ îñ³á òàêå ïðàâî âèíèêàº
çà çàêîíîì (ï. 7 ñò. 119 ÖÏÊ Óêðà¿-
íè), ö³ îñîáè â ïîçîâí³é çàÿâ³ ïîâèíí³
çàçíà÷èòè ï³äñòàâè òàêîãî çâåðíåííÿ,
òîáòî ïîñëàòèñÿ íà â³äïîâ³äíó íîðìó
çàêîíó, ùî ¿ì íàäàº ïîâíîâàæåííÿ
ä³ÿòè â ³íòåðåñàõ ³íøî¿ îñîáè. Ñóä,
ïðèéìàþ÷è ïîçîâíó çàÿâó, ïðåä’ÿâëå-
íó îñîáàìè, ùî ä³þòü íà çàõèñò ïðàâ,
ñâîáîä òà ³íòåðåñ³â ³íøî¿ îñîáè, ìàº
ïåðåâ³ðèòè öèâ³ëüíó ïðîöåñóàëüíó
ïðàâîçäàòí³ñòü.

Ïðàâîâå ñòàíîâèùå îðãàí³â äåðæàâ-
íî¿ âëàäè é îðãàí³â ì³ñöåâîãî ñàìî-
óïðàâë³ííÿ â ñïåö³àëüí³é ë³òåðàòóð³,
³íêîëè ðîçãëÿäàþòü ÿê ð³çíîâèä ãðî-
ìàäñüêîãî ïðåäñòàâíèöòâà, ïðîòå ¿õ íå
ìîæíà îòîòîæíþâàòè [16]. Öå ïî-
ÿñíþºòüñÿ òèì, ùî îðãàíè äåðæàâíî¿
âëàäè é îðãàíè ì³ñöåâîãî ñàìîóïðàâ-
ë³ííÿ çä³éñíþþòü çàõèñò ïðàâ, ñâîáîä
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òà ³íòåðåñ³â ³íøèõ îñ³á ëèøå ó âèïàä-
êàõ, ïðÿìî âèçíà÷åíèõ ó çàêîí³, ç
ìåòîþ çàõèñòó ïðàâ ³ îõîðîíþâàíèõ
çàêîíîì ³íòåðåñ³â ³íøèõ îñ³á àáî äåð-
æàâè, ùî çóìîâëåíî ïîêëàäåíèìè íà
íèõ îáîâ’ÿçêàìè. Òàêèé çàõèñò çä³é-
ñíþºòüñÿ ç âëàñíî¿ ³í³ö³àòèâè çàçíà÷å-
íèõ îñ³á, æîäíîãî äîðó÷åííÿ ÷è ïðî-
õàííÿ çà³íòåðåñîâàíî¿ îñîáè íå âèìà-
ãàºòüñÿ, ïðàâî íà ïðåä’ÿâëåííÿ ïîçîâó
íàäàíå öèì îñîáàì íå ñòîðîíîþ ñï³ð-
íèõ ìàòåð³àëüíî-ïðàâîâèõ â³äíîñèí
àáî òðåòüîþ îñîáîþ, ÿêà çàÿâëÿº ñàìî-
ñò³éí³ âèìîãè ùîäî ïðåäìåòà ñïîðó,
à íàñàìïåðåä çàêîíîì. 

Îðãàíè äåðæàâíî¿ âëàäè òà ì³ñöå-
âîãî ñàìîóïðàâë³ííÿ, ä³þ÷è â öèâ³ëü-
íîìó ïðîöåñ³ íà çàõèñò ïðàâ ³íøèõ
îñ³á, ïðè öüîìó íå º ïðåäñòàâíèêàìè
öèõ îñ³á, âîíè ä³þòü ó ïðîöåñ³ â³ä
ñâîãî ³ìåí³ òà íå çâ’ÿçàí³ ïîçèö³ºþ
ò³º¿ îñîáè, ÿêó çàõèùàþòü [3, 152].

Ñóäîâå ïðåäñòàâíèöòâî â³äð³çíÿºòü-
ñÿ â³ä ó÷àñò³ îðãàí³â äåðæàâíî¿ âëàäè
é îðãàí³â ì³ñöåâîãî ñàìîóïðàâë³ííÿ,
ùî áåðóòü ó÷àñòü ó ñïðàâ³ ç ìåòîþ çà-
õèñòó ïðàâ ³íøèõ îñ³á, çà ï³äñòàâàìè
ó÷àñò³, êîëîì îñ³á, ÿê³ ìàþòü ïðàâî
áóòè ïðåäñòàâíèêàìè, ôîðìàìè ó÷à-
ñò³, îáñÿãàìè òà ïîðÿäêîì îôîðìëåí-
íÿ ïîâíîâàæåíü.

Çà îáñÿãîì ïðîöåñóàëüíèõ ïðàâ ³
õàðàêòåðîì â÷èíåííÿ ïåâíèõ ïðîöåñó-
àëüíèõ ä³é çàçíà÷åí³ îñîáè ïîä³áí³ äî
³íøèõ îñ³á, ÿê³ áåðóòü ó÷àñòü ó ñïðàâ³,
ïðîòå çàêîíîäàâåöü ¿õ âèîêðåìèâ ó ñà-
ìîñò³éíèé ñóá’ºêò öèâ³ëüíèõ ïðîöåñó-
àëüíèõ â³äíîñèí, ÷èì ³ âèçíà÷èâ ñàìî-
ñò³éíå ïðîöåñóàëüíå ñòàíîâèùå.

Çà ñâî¿ì ïðîöåñóàëüíèì ñòàíîâè-
ùåì çàçíà÷åí³ îðãàíè ìàþòü äåÿê³
ñï³ëüí³ ç ïîçèâà÷åì îçíàêè, àëå ïîçè-
âà÷àìè âîíè íå º, îñê³ëüêè íå ïåðå-
áóâàþòü ç â³äïîâ³äà÷åì ó ñï³ðíèõ ìà-
òåð³àëüíî-ïðàâîâèõ â³äíîñèíàõ, íå º
ñóá’ºêòàìè ñï³ðíèõ ìàòåð³àëüíèõ ïðà-
âîâ³äíîñèí ³ áåðóòü ó÷àñòü ó ñïðàâàõ
íå ó âëàñíèõ ³íòåðåñàõ, à â ³íòåðåñàõ
³íøèõ îñ³á. Óò³ì âîíè ìàþòü ïðîöåñó-
àëüí³ ïðàâà ³ îáîâ’ÿçêè îñîáè, â ³íòå-
ðåñàõ ÿêî¿ ä³þòü, ñïðÿìîâàí³ íà ðîç-

ïîðÿäæåííÿ ïðåäìåòîì ñïîðó, êð³ì
ïðàâà óêëàäàòè ìèðîâó óãîäó (÷. 1
ñò. 46 ÖÏÊ Óêðà¿íè).

Íà òàêèõ îñ³á íå ïîøèðþþòüñÿ
ñóá’ºêòí³ ìåæ³ ä³¿ çàêîííî¿ ñèëè ñóäî-
âîãî ð³øåííÿ. Òàê, ÷. 3 ñò. 223 ÖÏÊ
Óêðà¿íè çàçíà÷àº: «ÿêùî ñïðàâó ðîç-
ãëÿíóòî çà çàÿâîþ îñ³á, âèçíà÷åíèõ
÷. 2 ñò. 3 íüîãî Êîäåêñó, ð³øåííÿ
ñóäó, ùî íàáðàëî çàêîííî¿ ñèëè, º
îáîâ’ÿçêîâèì äëÿ îñîáè, â ³íòåðåñàõ
ÿêî¿ áóëî ðîçïî÷àòî ñïðàâó».

Â³äìîâà çàçíà÷åíèõ îñ³á â³ä ïîäàíî¿
íèìè çàÿâè ÷è çì³íà çàÿâëåíèõ íèìè
âèìîã íå ïîçáàâëÿº îñîáó, äëÿ çàõèñòó
ïðàâ, ñâîáîä òà ³íòåðåñ³â ÿêî¿ ïîäàíî
çàÿâó, ïðàâà âèìàãàòè â³ä ñóäó ðîçãëÿ-
äó ñïðàâè òà âèð³øåííÿ âèìîãè â ïåð-
â³ñíîìó îáñÿç³ (÷. 2 ñò. 46 ÖÏÊ Óêðà¿-
íè). Öå ïðàâèëî º ãàðàíò³ºþ çàõèñòó
ïðàâ ìàòåð³àëüíî çà³íòåðåñîâàíèõ îñ³á
ó ïðîöåñ³ òà ïðîÿâîì äèñïîçèòèâíîñò³
öèâ³ëüíîãî ïðîöåñóàëüíîãî ïðàâà.

Ñàìå òàêå ñïåöèô³÷íå ïðîöåñóàëüíå
ïîëîæåííÿ îðãàí³â äåðæàâíî¿ âëàäè
òà ì³ñöåâîãî ñàìîóïðàâë³ííÿ, ÿêèì
íàäàíå ïðàâî çàõèùàòè ïðàâà, ñâîáîäè
é ³íòåðåñè ³íøèõ îñ³á, âèçíà÷àº ñïå-
öèô³êó ¿õíüîãî þðèäè÷íîãî ³íòåðåñó.

Ó ñïåö³àëüí³é ë³òåðàòóð³ ïîøèðåíà
ïîçèö³ÿ, ùî îðãàíè äåðæàâíî¿ âëàäè
òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ ìàþòü
ó öèâ³ëüíîìó ïðîöåñ³ ëèøå ïðîöåñó-
àëüíèé ³íòåðåñ, ÿêèé ïîëÿãàº â äîñÿã-
íåíí³ òàêîãî ïðîöåñóàëüíîãî ðåçóëüòà-
òó ó ôîðì³ ð³øåííÿ ñóäó, ÿêèé áè â³ä-
ïîâ³äàâ çàâäàííÿì ¿õíüî¿ ó÷àñò³ â
ïðîöåñ³, çóìîâëåíèì êîìïåòåíö³ºþ
öèõ îðãàí³â, ùî âèçíà÷àº ñëóæáîâèé
õàðàêòåð òàêîãî ³íòåðåñó. Ïðè çâåð-
íåíí³ öèõ îðãàí³â äî ñóäó ³ç çàÿâàìè
ïðî çàõèñò ïðàâ, ñâîáîä òà ³íòåðåñ³â
³íøèõ îñ³á â îñíîâ³ ¿õíüî¿ çà³íòåðåñî-
âàíîñò³ ïåðåáóâàº ïåðñîí³ô³êîâàíèé
àáî íåïåðñîí³ô³êîâàíèé ñóñï³ëüíèé
³íòåðåñ [11, 32]. Âîäíî÷àñ âèñëîâëþâà-
ëàñÿ äóìêà, ùî ö³ îðãàíè ìàþòü
ó ñïðàâ³ íå ìàòåð³àëüíî-ïðàâîâèé ³í-
òåðåñ, à â³äîì÷èé [5, 26].

Äîñèòü ö³êàâå áà÷åííÿ ³íòåðåñó îð-
ãàí³â äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñà-
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ìîóïðàâë³ííÿ, ÿê³ çàõèùàþòü ïðàâà
é ³íòåðåñè ³íøèõ îñ³á, ÷åðåç ¿õíþ
ôóíêö³þ âèñëîâèëà ². Òèìîøåâñüêà.
Íà ¿¿ äóìêó, ó÷àñòü îðãàí³â äåðæàâíî¿
âëàäè òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäó-
âàííÿ ó öèâ³ëüíîìó ïðîöåñ³ âèçíà÷àº
ñîö³àëüíó ôóíêö³þ öèâ³ëüíîãî ïðîöå-
ñó ï³ä êóòîì ðåàë³çàö³¿ éîãî çàâäàíü
òà ôóíêö³é ó ìåõàí³çì³ ñóäîâîãî ïðà-
âîçàñòîñóâàííÿ é ôîðìóâàííÿ ñóäîâî¿
ïðàêòèêè. Ôóíêö³¿ îðãàí³â äåðæàâíî¿
âëàäè òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäó-
âàííÿ â ìàòåð³àëüíî-ïðàâîâèõ â³äíî-
ñèíàõ òðàíñôîðìóþòüñÿ ó öèâ³ëüíîìó
ïðîöåñ³ øëÿõîì çâåðíåííÿ ¿õ äî ñóäó
³ç çàÿâîþ ïðî çàõèñò ïðàâ, ñâîáîä
òà ³íòåðåñ³â ³íøèõ îñ³á, äåðæàâíèõ
àáî ãðîìàäñüêèõ ³íòåðåñ³â, à òàêîæ
âñòóïîì ó ðîçïî÷àòèé ïðîöåñ äëÿ íà-
äàííÿ âèñíîâê³â íà âèêîíàííÿ ñâî¿õ
ïîâíîâàæåíü [14].

Ç îãëÿäó íà òå, ùî îðãàíè äåðæàâ-
íî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàí-
íÿ, ùî ä³þòü â öèâ³ëüíîìó ïðîöåñ³
íà çàõèñò ïðàâ, ñâîáîä é ³íòåðåñ³â
³íøèõ îñ³á íå º ñóá’ºêòàìè ñï³ðíèõ
ìàòåð³àëüíî-ïðàâîâèõ â³äíîñèí, â³äïî-
â³äíî ó íèõ â³äñóòí³é ìàòåð³àëüíî-
ïðàâîâèé ³íòåðåñ. ²í³ö³þþ÷è öèâ³ëü-
íèé ïðîöåñ, âîíè ðåàë³çóþòü ïóáë³÷íî-
ïðàâîâèé ³íòåðåñ, âèçíà÷åíèé ¿õí³ì
ôóíêö³éíèì ïðèçíà÷åííÿì ùîäî çà-
õèñòó ïðàâ, ñâîáîä òà ³íòåðåñ³â ³íøèõ
îñ³á.

Äåðæàâíà ñëóæáà ³íòåëåêòóàëüíî¿
âëàñíîñò³ Óêðà¿íè, çã³äíî ç ï. 1 Ïîëî-
æåííÿ ïðî Äåðæàâíó ñëóæáó ³íòåëåê-
òóàëüíî¿ âëàñíîñò³ Óêðà¿íè, çàòâåðä-
æåíîãî Óêàçîì Ïðåçèäåíòà Óêðà¿íè
â³ä 08.04.2011 ð. ¹ 436/2011, º öåíò-
ðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè,
ä³ÿëüí³ñòü ÿêîãî ñïðÿìîâóºòüñÿ òà
êîîðäèíóºòüñÿ Êàá³íåòîì Ì³í³ñòð³â
Óêðà¿íè ÷åðåç Ì³í³ñòðà åêîíîì³÷íîãî
ðîçâèòêó ³ òîðã³âë³ Óêðà¿íè [9]. Äî
ñòðóêòóðè Äåðæàâíî¿ ñëóæáè ³íòåëåê-
òóàëüíî¿ âëàñíîñò³ Óêðà¿íè Äåðæàâíà
îðãàí³çàö³ÿ «Óêðà¿íñüêå àãåíòñòâî
ç àâòîðñüêèõ òà ñóì³æíèõ ïðàâ», ÿêà
º ïðàâîíàñòóïíèêîì Äåðæàâíîãî ï³ä-
ïðèºìñòâà «Óêðà¿íñüêå àãåíòñòâî ç àâ-

òîðñüêèõ òà ñóì³æíèõ ïðàâ» íà ï³ä-
ñòàâ³ Íàêàçó Äåðæàâíî¿ ñëóæáè ³íòå-
ëåêòóàëüíî¿ âëàñíîñò³ Óêðà¿íè «Ïðî
ë³êâ³äàö³þ Äåðæàâíîãî ï³äïðèºìñòâà
«Óêðà¿íñüêå àãåíòñòâî ç àâòîðñüêèõ òà
ñóì³æíèõ ïðàâ» â³ä 25.07.2013 ð.
¹ 392-í [8].

Äî êîëà ïîâíîâàæåíü îñòàííüî¿ íà-
ëåæèòü çä³éñíåííÿ ðåºñòðàö³¿ àâòîð³â
òà ñï³âàâòîð³â ìóçè÷íèõ òâîð³â, òâîð³â
(òåêñò³â, ìóçèêè), ÿê³ âèêîíóþòüñÿ ó
òåàòðàëüíî-âèäîâèùíèõ ï³äïðèºì-
ñòâàõ òà ³íøèõ ïóáë³÷íèõ ì³ñöÿõ
(êàôå, ðåñòîðàíàõ, íà òåëåáà÷åíí³, ïî
ðàä³î, â ìåòðî òîùî), à òàêîæ çä³é-
ñíåííÿ çáîðó, ðîçïîä³ëó, âèïëàòè àâ-
òîðñüêî¿ âèíàãîðîäè, à òàêîæ â÷èíåí-
íÿ íåîáõ³äíèõ ä³é äëÿ çàõèñòó ïî-
ðóøåíèõ ìàéíîâèõ àâòîðñüêèõ ïðàâ. 

Îòæå, Äåðæàâíà îðãàí³çàö³ÿ «Óêðà-
¿íñüêå àãåíòñòâî ç àâòîðñüêèõ òà ñó-
ì³æíèõ ïðàâ» âèêîíóº ôóíêö³þ îðãà-
í³çàö³¿ êîëåêòèâíîãî óïðàâë³ííÿ, íà-
ëåæèòü äî äåðæàâíî¿ ôîðìè âëàñíîñò³,
óòâîðåíà íà ï³äñòàâ³ âèêîíàâ÷î-ðîçïî-
ðÿä÷îãî àêòà îðãàíó âèêîíàâ÷î¿ âëàäè
òà º ñòðóêòóðíèì ï³äðîçä³ëîì öåíò-
ðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè. 

Çã³äíî ç³ ñò. 45 Çàêîíó Óêðà¿íè
«Ïðî àâòîðñüêå ïðàâî ³ ñóì³æí³
ïðàâà», ñóá’ºêòè àâòîðñüêîãî ïðàâà ìî-
æóòü óïðàâëÿòè ñâî¿ìè ïðàâàìè îñî-
áèñòî, ÷åðåç ñâîãî ïîâ³ðåíîãî àáî ÷åðåç
îðãàí³çàö³þ êîëåêòèâíîãî óïðàâë³ííÿ.
Óïðàâë³ííÿ àâòîðñüêèìè ïðàâàìè ïî-
â³ðåíèé çä³éñíþº íà ï³äñòàâ³ äîãîâîðó-
äîðó÷åííÿ (ñò. 46 Çàêîíó Óêðà¿íè
«Ïðî àâòîðñüêå ïðàâî ³ ñóì³æí³
ïðàâà»), à îðãàí³çàö³ÿ êîëåêòèâíîãî
óïðàâë³ííÿ — íà ï³äñòàâè äîãîâîðó
ïðî ïåðåäà÷ó ïðàâ íà óïðàâë³ííÿ
(ñò. 47 Çàêîíó Óêðà¿íè «Ïðî àâòîð-
ñüêå ïðàâî ³ ñóì³æí³ ïðàâà»). Çã³äíî ³ç
ï. «ã» ñò. 49 Çàêîíó Óêðà¿íè «Ïðî àâ-
òîðñüêå ïðàâî ³ ñóì³æí³ ïðàâà», îðãà-
í³çàö³¿ êîëåêòèâíîãî óïðàâë³ííÿ, âè-
êîíóþ÷è â³ä ³ìåí³ ñóá’ºêò³â àâòîð-
ñüêîãî ïðàâà òà íà ï³äñòàâ³ îäåðæàíèõ
â³ä íèõ ïîâíîâàæåíü, ïîâèíí³ â÷èíÿ-
òè ä³¿, ïåðåäáà÷åí³ ÷èííèì çàêîíîäàâ-
ñòâîì, íåîáõ³äí³ äëÿ çàõèñòó ïðàâ,
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óïðàâë³ííÿ ÿêèìè çä³éñíþº îðãàí³çà-
ö³ÿ, çîêðåìà é çâåðòàòèñÿ äî ñóäó çà
çàõèñòîì ïðàâ ñóá’ºêò³â àâòîðñüêîãî
ïðàâà â³äïîâ³äíî äî ñòàòóòíèõ ïîâíî-
âàæåíü ³ äîðó÷åíü öèõ ñóá’ºêò³â. 

Â³äïîâ³äíî äî ï. 7 Ïîñòàíîâè Ïëå-
íóìó Âåðõîâíîãî Ñóäó Óêðà¿íè
«Ïðî çàñòîñóâàííÿ íîðì çàêîíîäàâ-
ñòâà ó ñïðàâàõ ïðî çàõèñò àâòîðñüêî-
ãî ïðàâà ³ ñóì³æíèõ ïðàâ» ¹ 5
â³ä 04.06.2010 ð., îðãàí³çàö³¿ êîëåê-
òèâíîãî óïðàâë³ííÿ, ïðåä’ÿâëÿþ÷è
ïîçîâ, íå º ïîçèâà÷åì, îñê³ëüêè âîíà
çâåðòàºòüñÿ äî ñóäó â ïîðÿäêó, ïåðåä-
áà÷åíîìó ñò. 45 ÖÏÊ Óêðà¿íè, çà çà-
õèñòîì ïðàâ ñóá’ºêò³â àâòîðñüêîãî
ïðàâà, à íå ñâî¿õ ïðàâ. Ïîçèâà÷åì
ó òàêèõ âèïàäêàõ º ñóá’ºêò àâòîð-
ñüêîãî ïðàâà é (àáî) ñóì³æíèõ ïðàâ,
äëÿ çàõèñòó ³íòåðåñ³â ÿêîãî çâåðíóëà-
ñÿ îðãàí³çàö³ÿ [10].

Óâàãó ïðèâåðòàþòü äîêóìåíòè,
ùî ï³äòâåðäæóþòü ïðàâî îðãàí³çàö³¿
íà çâåðíåííÿ äî ñóäó çà çàõèñòîì àâ-
òîðñüêîãî ïðàâà º: ñâ³äîöòâî ïðî îáë³ê
îðãàí³çàö³¿ êîëåêòèâíîãî óïðàâë³ííÿ;
ñòàòóò; äîãîâ³ð ³ç ñóá’ºêòîì àâòîðñüêî-
ãî ïðàâà íà óïðàâë³ííÿ ìàéíîâèìè
ïðàâàìè íà êîëåêòèâí³é îñíîâ³; ó ïåâ-
íèõ âèïàäêàõ äîãîâ³ð ç àíàëîã³÷íèìè
³íîçåìíèìè îðãàí³çàö³ÿìè, ùî óïðàâ-
ëÿþòü òàêèìè æ ïðàâàìè, ÷è äîâ³ðå-
í³ñòü (ï. 7 Ïîñòàíîâè Ïëåíóìó Âåð-
õîâíîãî Ñóäó Óêðà¿íè «Ïðî çàñòîñó-
âàííÿ íîðì çàêîíîäàâñòâà ó ñïðàâàõ
ïðî çàõèñò àâòîðñüêîãî ïðàâà ³ ñóì³æ-
íèõ ïðàâ» â³ä 04.06.2010 ð. ¹ 5).

Îòæå, ñòðóêòóðíèé ï³äðîçä³ë Äåð-
æàâíî¿ ñëóæáè ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³ Óêðà¿íè, ùî íàëåæèòü äî öåíò-
ðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè —
Äåðæàâíà îðãàí³çàö³ÿ «Óêðà¿íñüêå
àãåíòñòâî ç àâòîðñüêèõ òà ñóì³æíèõ
ïðàâ» — ðåàë³çóº ñâî¿ ïîâíîâàæåííÿ
íà ï³äñòàâ³ çàêîíó, ³íäèâ³äóàëüíèõ
ðîçïîðÿä÷èõ àêò³â, ñâîãî ñòàòóòó, à
òàêîæ äîãîâîð³â óêëàäåíèõ ç ñóá’ºêòà-
ìè àâòîðñüêîãî ïðàâà íà óïðàâë³ííÿ
ìàéíîâèìè ïðàâàìè íà êîëåêòèâí³é
îñíîâ³. ²í³ö³þþ÷è ïîðóøåííÿ öèâ³ëü-
íîãî ïðîâàäæåííÿ ó ñïðàâ³ Äåðæàâíà

îðãàí³çàö³ÿ «Óêðà¿íñüêå àãåíòñòâî
ç àâòîðñüêèõ òà ñóì³æíèõ ïðàâ» ìàº
ïðîöåñóàëüíå ñòàíîâèùå ïðåäñòàâíèêà
ïîçèâà÷à. Âîäíî÷àñ, Äåðæàâíó îðãàí³-
çàö³þ «Óêðà¿íñüêå àãåíòñòâî ç àâòîð-
ñüêèõ òà ñóì³æíèõ ïðàâ» íå ìîæíà
â³äíåñòè äî îðãàí³â äåðæàâíî¿ âëàäè
â³äïîâ³äíî äî ïîëîæåíü ñò. 45 ÖÏÊ
Óêðà¿íè, îñê³ëüêè îðãàí³çàö³ÿ âèêî-
íóº çàõèñò àâòîðñüêîãî ïðàâà íà ï³ä-
ñòàâ³ ÿê çàêîíó, òàê ³ äîãîâîðó, óêëà-
äåíîãî ³ç ñóá’ºêòîì àâòîðñüêîãî ïðàâà
íà óïðàâë³ííÿ ìàéíîâèìè ïðàâàìè íà
êîëåêòèâí³é îñíîâ³, òîáòî âëàñíå
ñóá’ºêò àâòîðñüêîãî ïðàâà òàêîæ ìîæå
áðàòè ó÷àñòü ó ðîçãëÿä³ ñïðàâè. Âîä-
íî÷àñ ñò. 45 ÖÏÊ Óêðà¿íè, ÿê óæå çà-
çíà÷àëîñü, îêð³ì çàêîíó, ÿê ï³äñòàâó
ïðåä’ÿâëåííÿ ïîçîâíî¿ çàÿâè îðãàíàìè
äåðæàâíî¿ âëàäè âêàçóº íà íàÿâí³ñòü
ïîâàæíèõ ïðè÷èí, ÿê³ óíåìîæëèâëþ-
þòü ñàìîñò³éíå çâåðíåííÿ îñ³á äî ñóäó
äëÿ çàõèñòó ñâî¿õ ïðàâ, ñâîáîä òà ³íòå-
ðåñ³â. Íàÿâí³ñòü äîãîâîðó ³ç ñóá’ºêòîì
àâòîðñüêîãî ïðàâà íà óïðàâë³ííÿ ìàé-
íîâèìè ïðàâàìè íà êîëåêòèâí³é îñíî-
â³ â³äíåñòè äî ïîâàæíèõ ïðè÷èí,
ÿê³ óíåìîæëèâëþþòü ñàìîñò³éíå çâåð-
íåííÿ ñóá’ºêòà àâòîðñüêîãî ïðàâà
äî ñóäó íå ìîæíà. Íà îñíîâ³ âèêëàäå-
íîãî Äåðæàâíà îðãàí³çàö³ÿ «Óêðà¿íñü-
êå àãåíòñòâî ç àâòîðñüêèõ òà ñóì³æ-
íèõ ïðàâ» çã³äíî ³ç ÷. 1 ñò. 45 ÖÏÊ
Óêðà¿íè íàëåæèòü äî þðèäè÷íèõ îñ³á,
ÿê³ ó âèïàäêàõ, âñòàíîâëåíèõ çàêî-
íîì, ìîæóòü çâåðòàòèñÿ äî ñóäó ³ç çà-
ÿâàìè ïðî çàõèñò ïðàâ, ñâîáîä òà ³íòå-
ðåñ³â ³íøèõ îñ³á.

Îðãàíè äåðæàâíî¿ âëàäè òà ì³ñöå-
âîãî ñàìîâðÿäóâàííÿ, êð³ì çàõèñòó
ïðàâ, ñâîáîä òà ³íòåðåñ³â ³íøèõ îñ³á,
ÿê³ ç ïîâàæíèõ ïðè÷èí íå ìîæóòü
çä³éñíèòè îñîáèñòèé çàõèñò ñâî¿õ
ïðàâ, çä³éñíþþòü îõîðîíó òà çàõèñò
äåðæàâíèõ àáî ñóñï³ëüíèõ ³íòåðåñ³â.

Òàê, íàïðèêëàä, çã³äíî ç³ ñò. 32 Çà-
êîíó Óêðà¿íè «Ïðî ì³ñöåâå ñàìîâðÿ-
äóâàííÿ â Óêðà¿í³» â³ä 21.05.1997 ð.
¹ 280/97-ÂÐ âèêîíàâ÷³ îðãàíè ñ³ëü-
ñüêèõ, ñåëèùíèõ, ì³ñüêèõ ðàä, â³äïî-
â³äíî äî äåëåãîâàíèõ ïîâíîâàæåíü, çà-
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Î. Øòåôàí

Øòåôàí Å. Ó÷àñòèå â ãðàæäàíñêèõ äåëàõ ïî àâòîðñêèì ïðàâîîòíîøåíèé îðãà-
íîâ ãîñóäàðñòâåííîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ. Äàííàÿ íàó÷íàÿ ñòàòüÿ
ïîñâÿùåíà ðàñêðûòèþ ïðàâîâîãî ñòàòóñà îðãàíîâ ãîñóäàðñòâåííîé âëàñòè è ìåñòíî-
ãî ñàìîóïðàâëåíèÿ êàê ó÷àñòíèêîâ ãðàæäàíñêîãî ïðîöåññà ïî äåëàì, âîçíèêàþùèì
èç ñïîðíûõ àâòîðñêî-ïðàâîâûõ îòíîøåíèé. Â ñòàòüå òàêæå èññëåäóþòñÿ îñíîâàíèÿ
äëÿ îáðàùåíèÿ ýòèõ îðãàíîâ â ñóä ñ çàÿâëåíèÿìè î çàùèòå ïðàâ, ñâîáîä è èíòåðåñîâ
äðóãèõ ëèö. Îñîáîå âíèìàíèå àâòîðîì óäåëÿåòñÿ âûÿñíåíèþ ïðàâîâîãî ñòàòóñà â
ãðàæäàíñêîì ïðîöåññå Ãîñóäàðñòâåííîé ñëóæáû èíòåëëåêòóàëüíîé ñîáñòâåííîñòè
Óêðàèíû, êîòîðàÿ îòíîñèòñÿ ê öåíòðàëüíûì îðãàíàì èñïîëíèòåëüíîé âëàñòè
è íåïîñðåäñòâåííî Ãîñóäàðñòâåííîé îðãàíèçàöèè «Óêðàèíñêîå àãåíòñòâî ïî àâòîð-
ñêèì è ñìåæíûì ïðàâàì» êàê ñóáúåêòàì çàùèòû ïðàâ, ñâîáîä è èíòåðåñîâ äðóãèõ
ëþäåé. Íà îñíîâàíèè ïðîâåäåííîãî àíàëèçà äåéñòâóþùåãî çàêîíîäàòåëüñòâà, ñóäåá-
íîé ïðàêòèêè è äîêòðèíàëüíûõ ïîäõîäîâ, ñäåëàí âûâîä, ÷òî Ãîñóäàðñòâåííàÿ îðãà-
íèçàöèÿ «Óêðàèíñêîå àãåíòñòâî ïî àâòîðñêèì è ñìåæíûì ïðàâàì» çàíèìàåò ïðî-
öåññóàëüíîå ïîëîæåíèå ïðåäñòàâèòåëÿ èñòöà, ïðè ýòîì åå íåëüçÿ îòíåñòè ê îðãàíàì
ãîñóäàðñòâåííîé âëàñòè, îíà ìîæåò îáðàùàòüñÿ â ñóä ñ çàÿâëåíèÿìè î çàùèòå ïðàâ,
ñâîáîä è èíòåðåñîâ äðóãèõ ëèö ïðè íàëè÷èè óâàæèòåëüíûõ ïðè÷èí, êîòîðûå äåëàþò
íåâîçìîæíûì ñàìîñòîÿòåëüíîå îáðàùåíèå ýòèõ ëèö â ñóä äëÿ çàùèòû ñâîèõ ïðàâ,
ñâîáîä è èíòåðåñîâ. Â òî æå âðåìÿ Ãîñóäàðñòâåííàÿ îðãàíèçàöèÿ «Óêðàèíñêîå
àãåíòñòâî ïî àâòîðñêèì è ñìåæíûì ïðàâàì» îòíîñèòñÿ ê þðèäè÷åñêèì ëèöàì, â
ñëó÷àÿõ óñòàíîâëåííûõ çàêîíîì ìîæåò îáðàùàòüñÿ â ñóä ñ çàÿâëåíèÿìè î çàùèòå
ïðàâ, ñâîáîä è èíòåðåñîâ äðóãèõ ëèö.

Êëþ÷åâûå ñëîâà: ãðàæäàíñêèé ïðîöåññ, ñïîðíûå àâòîðñêèå ïðàâîîòíîøåíèÿ, îð-
ãàíû ãîñóäàðñòâåííîé âëàñòè, îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ, çàùèòà ïðàâ, ñâî-
áîä è èíòåðåñîâ äðóãèõ ëèö.

Shtefan O. Participation of state authorities and local governments in civil cases
arising out of copyright relations. This scientific article is devoted to study of legal
status of state and local authorities as members of civil procedure in cases arising from
the disputed copyright relations. The article also examines the grounds for claims
of these authorities to court for protection of rights, freedoms and interests of other
persons. Special attention is given to clarification in civil procedure of the legal status
of the State Intellectual Property Service of Ukraine, which belongs directly to the cen-
tral state executive authorities, as well as of «Ukrainian Agency for Copyright and Re-
lated Rights» as subjects of protection of rights, freedoms and interests of other
persons. On the basis of existing legislation analysis, jurisprudence and doctrinal
approaches, it was concluded that the «Ukrainian Agency for Copyright and Related
Rights» has a representative plaintiff procedural status, thus it can not be attributed
to government agencies seeking to court statements of protection of rights, freedoms
and interests of other persons, if there are valid reasons which prevent self-treatment
of these persons to court to protect their rights, freedoms and interests. However,
«Ukrainian Agency for Copyright and Related Rights» refers to legal entities that in
cases established by law may apply to the court for protection of rights, freedoms and
interests of others.

Key words: civil procedure; copyright disputed relationships; public authorities;
local governments; protection of rights, freedoms and interests of others.
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Îëüãà Ìàöêåâè÷, 
íàóêîâèé ñï³âðîá³òíèê ³ çäîáóâà÷ ÍÄ² ³íòåëåêòóàëüíî¿
âëàñíîñò³ ÍÀÏðÍ Óêðà¿íè, ìàã³ñòð ³íòåëåêòóàëüíî¿
âëàñíîñò³

ÎÑÎÁËÈÂÎÑÒ² ÇÀÕÈÑÒÓ 
ÀÂÒÎÐÑÜÊÈÕ ÏÐÀÂ 

Ó ÖÈÔÐÎÂÎÌÓ 
ÌÀÑÌÅÄ²ÉÍÎÌÓ ÑÅÐÅÄÎÂÈÙ²

Ïðèä³ëåíî óâàãó àíàë³çó îñîáëèâîñòåé çàõèñòó àâòîðñüêîãî ïðàâà â êîíòåêñò³
ä³ÿëüíîñò³ çàñîá³â ìàñîâî¿ ³íôîðìàö³¿, çîêðåìà, ñàìîçàõèñòó, òåõí³÷íèõ çàñîáàì
çàõèñòó, à òàêîæ ïèòàííÿì íàäàííÿ òà ô³êñóâàííÿ äîêàç³â, ÿê³ ìàþòü åëåêòðîííó
ôîðìó. Àâòîðîì âèñëîâëåí³ ïåâí³ ðåêîìåíäàö³¿ ùîäî çì³í äî çàêîíîäàâñòâà
Óêðà¿íè, ùî â³äîáðàæåíî â òåêñò³. 

Êëþ÷îâ³ ñëîâà: çàõèñò, ñàìîçàõèñò, ñïîñîáè çàõèñòó, äîêàçè â åëåêòðîíí³é ôîðì³

Ó ñó÷àñíîìó ñâ³ò³ æîäíà îñîáà
íå ìàº 100 % ãàðàíò³¿, ùî ¿¿ ïðàâà
íå áóäóòü ïîðóøåíèìè. Îñîáëèâî, êîëè
öå ñòîñóºòüñÿ ìåðåæ³ ²íòåðíåò, äå äîäàò-
êîâîþ ïðîáëåìîþ çàëèøàºòüñÿ âàæ-
ê³ñòü äîâåäåííÿ ïîðóøåííÿ, àäæå
çíàéòè ïîðóøíèêà òà çáåðåãòè äîêàçè
ñêëàäí³øå. 

Çàãàëîì, ÿê â³äîìî, çàõèñò ïðàâ —
ñóêóïí³ñòü çàõîä³â, ìåòîþ ÿêèõ º â³ä-
íîâëåííÿ òà âèçíàííÿ öèõ ïðàâ ó ðàç³
¿õ ïîðóøåííÿ [1, 253]. Çà âèçíà÷åí-
íÿì Â. Æàðîâà, çàõèñò ïðàâà ³íòåëåê-
òóàëüíî¿ âëàñíîñò³ îõîïëþº ïåðåä-
áà÷åíó çàêîíîäàâñòâîì ä³ÿëüí³ñòü
â³äïîâ³äíèõ äåðæàâíèõ îðãàí³â ç âè-
çíàííÿ, ïîíîâëåííÿ ïðàâ, à òàêîæ
óñóíåííÿ ïåðåøêîä, ÿê³ çàâàæàþòü
ðåàë³çàö³¿ ïðàâ òà çàêîííèõ ³íòåðåñ³â
ñóá’ºêò³â ïðàâà ó ñôåð³ ³íòåëåêòóàëü-
íî¿ âëàñíîñò³ [2, 34]. Ç òàêèì òâåðä-
æåííÿì âàæêî ïîãîäèòèñü, àäæå çàêî-
íîäàâñòâîì ïåðåäáà÷åíà ìîæëèâ³ñòü
çä³éñíåííÿ çàõèñòó ïðàâ ñàìîñò³éíî,
áåç çâåðíåííÿ äî â³äïîâ³äíèõ óñòàíîâ.
Òàêà ôîðìà çàõèñòó ä³ñòàëà íàçâó
íåþðèñäèêö³éíî¿.

Ñòàòòÿ 16 ÖÊ Óêðà¿íè âñòàíîâëþº,
ùî (÷. 1) êîæíà îñîáà ìàº ïðàâî çâåð-

íóòèñÿ äî ñóäó çà çàõèñòîì ñâîãî îñî-
áèñòîãî íåìàéíîâîãî ÷è ìàéíîâîãî
ïðàâà òà ³íòåðåñó, à òàêîæ ïåðåäáà÷àº
çàãàëüíèé ïåðåë³ê ñïîñîá³â çàõèñòó
öèâ³ëüíèõ ïðàâ òà ³íòåðåñ³â (÷. 2). 

Çâ³ñíî, íå âñ³ ç ïåðåäáà÷åíèõ ÷. 2
cò. 16 ÖÊ Óêðà¿íè ñïîñîá³â çàõèñòó
ìîæóòü áóòè çàñòîñîâàí³ â ðàç³ ïî-
ðóøåíü àâòîðñüêîãî ïðàâà â çàñîáàõ
ìàñîâî¿ ³íôîðìàö³¿. Íàïðèêëàä, ïðè-
ìóñîâå âèêîíàííÿ îáîâ’ÿçêó â íàòóð³,
çà ÿêîãî ìîæå áóòè â³äêëèêàíèé
ç äðóêó òèðàæ âèäàííÿ, íà ïðàêòèö³
ìîæå çóñòð³òè ïåâí³ ïåðåøêîäè, òîìó
ùî ïîêè â³äáóäåòüñÿ ñóä, «òèðàæ» óæå
ðîç³éäåòüñÿ, à ïðè ïîðóøåíí³ àâòîð-
ñüêîãî ïðàâà â ²íòåðíåò-ìåðåæ³ íå çðî-
çóì³ëî, ùî ñàìå âèëó÷àòè, — ³íôîðìà-
ö³þ ÷è ñåðâåð ç íåþ.

Ñàìå òîìó âáà÷àºòüñÿ çà äîö³ëüíå
ðîçãëÿíóòè ëèøå äåÿê³ öèâ³ëüíî-
ïðàâîâ³ ñïîñîáè çàõèñòó, íàéá³ëüø õà-
ðàêòåðí³ äëÿ ïîðóøåíü ó öèôðîâîìó
ìàñìåä³éíîìó ñåðåäîâèù³. Òîæ, ìåòîþ
ñòàòò³ º àíàë³ç ïåâíèõ îñîáëèâîñòåé çà-
õèñòó àâòîðñüêèõ ïðàâ ó öèôðîâîìó
ìàñìåä³éíîìó ñåðåäîâèù³ òà âèðîáëåí-
íÿ ïðîïîçèö³é ùîäî âäîñêîíàëåííÿ çà-
êîíîäàâñòâà â ö³é ñôåð³.
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Àíàë³ç äîñë³äæåíü. Íå çâàæàþ÷è
íà òå, ùî çàãàëüí³ çàñàäè çàõèñòó
àâòîðñüêèõ ïðàâ âèñâ³òëþâàëèñü ó ïðà-
öÿõ òàêèõ â³ò÷èçíÿíèõ ³ çàðóá³æíèõ
àâòîð³â ÿê, Î. Øòåôàí [3], À. Øòåôàí
[4; 5], ². Êîâàëü [6], Â. Æàðîâ [2],
Â. Äðîá’ÿçêî [1], Ñ. Ñóäàðèêîâ [7],
Ê. Ëåîíòüºâ [8] òà ³í., ïðîòå äåÿê³ ïè-
òàííÿ, îñîáëèâî ùîäî ñàìîçàõèñòó
ïðàâ, çàëèøèëèñÿ íåâèñâ³òëåíèìè.

Çàãàëüíîâ³äîìîþ º ïîçèö³ÿ, ùî íàé-
á³ëüø ä³ºâîþ º þðèñäèêö³éíà ôîðìà
çàõèñòó — ïîçîâè äî ñóäó, àäì³í³ñòðà-
òèâíà â³äïîâ³äàëüí³ñòü, êðèì³íàëüíå
ïåðåñë³äóâàííÿ ïîðóøíèê³â ïðàâ ³íòå-
ëåêòóàëüíî¿ âëàñíîñò³. Ó ñó÷àñíèõ
ðåàë³ÿõ ùîäî ²íòåðíåò-â³äíîñèí ìóñè-
ìî êîíñòàòóâàòè ³íø³ ðåçóëüòàòè:
åôåêòèâí³ñòü çàõèñòó çàëåæèòü â³ä çó-
ñèëü àâòîðà, ñóá’ºêòà àâòîðñüêèõ ïðàâ
àáî ³íøî¿ çàö³êàâëåíî¿ îñîáè, ïîçàÿê
ìåõàí³çìè çàõèñòó ïðàâ ó ìåðåæ³
íåäîñòàòíüî â³äïðàöüîâàí³, çíàéòè ïî-
ðóøíèêà ñêëàäíî, òàê ñàìî ÿê ³ äîâå-
ñòè â÷èíåíå ïðàâîïîðóøåííÿ.

Íåþðèñäèêö³éíîþ ôîðìîþ çàõèñòó
àâòîðñüêèõ ïðàâ º ñàìîçàõèñò. Ó äåÿ-
êèõ âèïàäêàõ éîãî çàñòîñóâàííÿ º
øâèäøèì ñïîñîáîì âèð³øåííÿ ïè-
òàíü. Íà åôåêòèâí³ñòü ñàìîçàõèñòó
çâåðòàþòü óâàãó é äåÿê³ íàóêîâö³ [9,
14; 10, 201]. Âîäíî÷àñ ³íø³ íàóêîâö³
[6, 36] ãîâîðÿòü ïðî òå, ùî ó ñôåð³ çà-
õèñòó ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³
ìîæëèâîñò³ äëÿ çàñòîñóâàííÿ ñàìîçà-
õèñòó íåçíà÷í³. Âîäíî÷àñ, ÿê ïîêàçóº
çàðóá³æíèé äîñâ³ä, âèêîðèñòàííÿ ñà-
ìîçàõèñòó º ö³ëêîì ïîøèðåíèì ÿâè-
ùåì. Íàïðèêëàä, Youtube âèêîðèñòî-
âóº ïðîãðàìó ContentID, ÿêà äîçâîëÿº
ïðàâîâîëîä³ëüöÿì çíàõîäèòè ñâ³é êîí-
òåíò, à ïîò³ì âèäàëÿòè éîãî çà äîïîìî-
ãîþ ëèñòà-ïîïåðåäæåííÿ ÷è âèð³øóâà-
òè ïèòàííÿ ³íøèì ÷èíîì [11, 113]. 

Â³äïîâ³äíî äî ñò. 19 ÖÊ Óêðà¿íè,
ñàìîçàõèñòîì º çàñòîñóâàííÿ îñîáîþ
çàñîá³â ïðîòèä³¿, ùî íå çàáîðîíåí³ çà-
êîíîì ³ íå ñóïåðå÷àòü ìîðàëüíèì çàñà-
äàì ñóñï³ëüñòâà. Ò³ºþ æ ñòàòòåþ (ï. 1)
ïåðåäáà÷åíî, ùî îñîáà ìàº ïðàâî íà ñà-
ìîçàõèñò ñâîãî öèâ³ëüíîãî ïðàâà òà

ïðàâà ³íøî¿ îñîáè â³ä ïîðóøåíü
³ ïðîòèïðàâíèõ ïîñÿãàíü. Ñïîñîáè
ñàìîçàõèñòó ìàþòü â³äïîâ³äàòè çì³ñòó
ïðàâà, ùî ïîðóøåíå, õàðàêòåðó ä³é,
ÿêèìè âîíî ïîðóøåíå, à òàêîæ íàñë³ä-
êàì, ùî ñïðè÷èíåí³ öèì ïîðóøåííÿì.
Ñïîñîáè ñàìîçàõèñòó ìîæóòü îáèðàòè-
ñÿ ñàìîþ îñîáîþ ÷è âñòàíîâëþâàòèñÿ
äîãîâîðîì àáî àêòàìè öèâ³ëüíîãî çàêî-
íîäàâñòâà (ï. 2 ñò. 19 ÖÊ Óêðà¿íè). 

Îñíîâíèìè õàðàêòåðíèìè ðèñàìè
ñàìîçàõèñòó º: âèíèêíåííÿ ïðàâà íà
ñàìîçàõèñò ç ìîìåíòó ïîðóøåííÿ
ïðàâà; ñàìîñò³éíèé âèá³ð çàêîííèõ
ñïîñîá³â ñàìîçàõèñòó ïðàâîâîëîä³ëü-
öåì; â³äñóòí³ñòü çâåðíåííÿ çà äîïîìî-
ãîþ äî þðèñäèêö³éíîãî îðãàíó.

Íàïðèêëàä, ³íòåðâ’þ ïåâíî¿ îñîáè
áóëî îïóáë³êîâàíå ç³ ñêîðî÷åííÿìè,
ùî, íà ¿¿ äóìêó, ïðèçâåëè äî ñïî-
òâîðåííÿ çì³ñòó ³íòåðâ’þ òà íåïðàâèëü-
íîãî òðàêòóâàííÿ â³äïîâ³äåé ³íòåðâéî-
âàíîãî. Öÿ îñîáà áåçïîñåðåäíüî çâåðòà-
ºòüñÿ äî çàñîáó ìàñîâî¿ ³íôîðìàö³¿,
ùîá âèïðàâèòè òàêå ñòàíîâèùå. ßêùî
ðåçóëüòàòè ïåðåãîâîð³â çàäîâîëüíÿòü
îáèäâ³ ñòîðîíè (íàïðèêëàä, âèäàííÿ
ïîãîäæóºòüñÿ îïóáë³êóâàòè ïîâíèé
òåêñò ³íòåðâ’þ), òî îñîáà âèð³øóº, ùî
íåìàº æîäíîãî ñåíñó çâåðòàòèñÿ äî
ñóäó. Ó íàâåäåíîìó ïðèêëàä³ ìàºìî ïî-
ðóøåíå ïðàâî àâòîðà (ñêîðî÷åííÿ òåêñ-
òó), âèá³ð ñïîñîáó ñàìîçàõèñòó (ïåðåãî-
âîðè); ³ äî ñóäó ñïðàâà íå äîõîäèòü.

Ïîðóøåííÿ íåìàéíîâèõ àâòîð-
ñüêèõ ïðàâ ó çàñîáàõ ìàñîâî¿ ³íôîðìà-
ö³¿ (ÇÌ²) ÷àñòî â³äáóâàºòüñÿ ìèìîâ³ëü-
íî, òîáòî ïîðóøíèê íå ìàâ íà ìåò³
óìèñíî â÷èíèòè íåïðàâîì³ðí³ ä³¿. Íå-
ð³äêî òàêå òðàïëÿºòüñÿ ÷åðåç øâèä-
êèé ðèòì ðîáîòè ðåäàêö³¿. Íàïðèêëàä,
ó ðîáîò³ òåëåðàä³îêàíàëó ìîæå òðàïè-
òèñÿ ñèòóàö³ÿ, êîëè îäèí ìàòåð³àë çà-
ì³íåíî ³íøèì, àêòóàëüí³øèì, çà õâè-
ëèíó äî âèõîäó ³íôîðìàö³éíî¿ ïðîãðà-
ìè â åô³ð. Àëå, çàì³íèâøè îñíîâíèé
ìàòåð³àë, çàëèøàþòü ïîçà óâàãîþ íå-
îáõ³äí³ñòü çì³íè ³ìåí³ àâòîðà ñòàòò³
÷è â³äåîìàòåð³àëó. 

Âàðòî çàçíà÷èòè, ùî ó ïåâíèõ âè-
ïàäêàõ ïåðåäáà÷åí³ ñò. 16 ÖÊ Óêðà¿íè
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ñïîñîáè çàõèñòó ìîæóòü âèêîðèñòîâó-
âàòèñü ÿê ó ìåæàõ þðèñäèêö³éíî¿,
òàê ³ íåþðèñäèêö³éíî¿ ôîðì çàõèñòó.
Çóïèí³ìîñÿ íà íèõ á³ëüø äåòàëüíî. 

ßê çàçíà÷àº ². Îñîë³íêºð, ñïîñîáè
ñàìîçàõèñòó ïðàâà âëàñíîñò³ ìîæóòü
âèêîðèñòîâóâàòèñü îñîáîþ äî çàñòî-
ñóâàííÿ þðèñäèêö³éíîãî çàõèñòó,
à òàêîæ ï³ä ÷àñ àáî ï³ñëÿ éîãî çàñòî-
ñóâàííÿ [9, 5].

Íàïðèêëàä, êîëè éäåòüñÿ ïðî â³ä-
øêîäóâàííÿ çáèòê³â çà çàâäàíó ìàòå-
ð³àëüíó øêîäó. Âëàñíèê ãàçåòè, äå áåç
äîçâîëó àâòîðà îïóáë³êóâàëè ïåâíèé
ìàòåð³àë, ìîæå çà ðåçóëüòàòàìè ïåðå-
ãîâîð³â âèïëàòèòè ïåâíó ñóìó (ãîíî-
ðàð) àâòîðîâ³. Òàêà äîáðîâ³ëüíà ïðàê-
òèêà çäåá³ëüøîãî ñâ³ä÷èòü ïðî òå, ùî
âèäàííÿ ö³íóº âëàñíó ðåïóòàö³þ. À îò
ùîäî â³äøêîäóâàííÿ ìîðàëüíî¿ (íå-
ìàéíîâî¿) øêîäè çàçâè÷àé çâåðòàþòü-
ñÿ äî ñóäó. 

Ãîâîðÿ÷è ïðî ö³ ñïîñîáè çàõèñòó
ùîäî ìåðåæ³ ²íòåðíåò, ìîæíà çâåðíóòè
óâàãó é íà ïðîïîçèö³þ Ê. Ëåîíòüºâà
ùîäî êîìïåíñàö³¿, ÿêèé ö³ëêîì äîðå÷-
íî ïðîïîíóº â ðàç³ çàñòîñóâàííÿ òàêîãî
ñïîñîáó, âñòàíîâèòè ðîçä³ëåííÿ ð³âí³â
â³äïîâ³äàëüíîñò³ äëÿ ð³çíèõ âèïàäê³â:
1) êîðèñòóâà÷àì, ÿê³ äîïóñòèëè

ïîðóøåííÿ àâòîðñüêèõ ïðàâ, íåîá-
õ³äíî íàäàòè ìîæëèâ³ñòü îáìåæè-
òè âëàñíó â³äïîâ³äàëüí³ñòü ðîçóì-
íèìè ìåæàìè çà óìîâè äîáðî-
â³ëüíî¿ òà ñâîº÷àñíî¿ âèïëàòè
ñï³âì³ðíèõ êîìïåíñàö³é ó ïîçàñó-
äîâîìó ïîðÿäêó;

2) ùîäî ïðàâîïîðóøíèê³â, ÿê³ óõè-
ëÿþòüñÿ â³ä îïåðàòèâíî¿ âèïëàòè
êîìïåíñàö³¿ â äîáðîâ³ëüíîìó ïî-
ðÿäêó, ìàþòü çàñòîñîâóâàòèñÿ íà-
áàãàòî ñóâîð³ø³ ñàíêö³¿, çîêðåìà
ðîçì³ð êîìïåíñàö³¿ ìàº áóòè ñóò-
òºâî çá³ëüøåíèì [8, 13]. 

Ñïðîñòóâàííÿ íåäîñòîâ³ðíî¿ ³íôîð-
ìàö³¿ ÿê ñïîñ³á çàõèñòó îñîáèñòèõ
íåìàéíîâèõ àâòîðñüêèõ ïðàâ ìîæå
â³äáóâàòèñü ÿê çà ð³øåííÿì ñóäó, òàê
³ çà óñíèìè äîìîâëåíîñòÿìè ïîðóøíè-
êà òà ïðàâîâîëîä³ëüöÿ. Íàéòèïîâ³øèì
ïðèêëàäîì ïîðóøåííÿì, äëÿ ÿêîãî çà-

ñòîñîâóºòüñÿ öåé ñïîñ³á çàõèñòó, º
òàêà ñèòóàö³ÿ: ó ÇÌ² àâòîðîì òâîðó
ïîìèëêîâî âêàçóºòüñÿ ³íøà îñîáà.
Çâ³ñíî, äëÿ àâòîðà âàæëèâå çíà÷åííÿ
ìàòèìå ñïðîñòóâàííÿ òàêî¿ ³íôîðìàö³¿
òà äîâåäåííÿ äî â³äîìà àóäèòîð³¿ êîí-
êðåòíîãî ÇÌ² ïîâ³äîìëåííÿ ïðî äîïó-
ùåíó ïîìèëêó. 

Íà ïåðåêîíàííÿ À. Øòåôàí, çàñòî-
ñóâàííÿ öüîãî ñïîñîáó çàõèñòó ñòàº
ìîæëèâèì çà íàÿâíîñò³ òàêèõ óìîâ:
1) ³íôîðìàö³ÿ ïîâèííà áóòè ïîøèðå-
íîþ, òîáòî äîâåäåíîþ äî â³äîìà òðåò³õ
îñ³á áóäü-ÿêèì ñïîñîáîì, çà óìîâè
çäàòíîñò³ ñïðèéíÿòòÿ îñòàíí³ìè çì³-
ñòó ïîøèðåíî¿ ³íôîðìàö³¿ <…>; 2) ïî-
øèðåíà ³íôîðìàö³ÿ ïîâèííà ñòîñóâà-
òèñÿ êîíêðåòíî¿ îñîáè òà ìàòè ïåâí³
îçíàêè, ùî ³äåíòèô³êóþòü îñîáó <…>;
3) ³íôîðìàö³ÿ ïîâèííà áóòè íåäîñòî-
â³ðíîþ, òîáòî òàêîþ, ùî íå â³äïîâ³äàº
ä³éñíîñò³ <…>; 4) ³íôîðìàö³ÿ ïîâèííà
ïîðóøóâàòè îñîáèñò³ íåìàéíîâ³ àâòîð-
ñüê³ ïðàâà [5].

Çã³äíî ç ïðèïèñàìè ÷. 7 ñò. 277 ÖÊ
Óêðà¿íè, ñïðîñòóâàííÿ íåäîñòîâ³ðíî¿
³íôîðìàö³¿ çä³éñíþºòüñÿ â òàêèé æå
ñïîñ³á, ó ÿêèé âîíà áóëà ïîøèðåíà.
Ïðîòå ÷åðåç íåâèçíà÷åí³ñòü ïðàâîâîãî
ñòàòóñó ³íòåðíåò-ÇÌ², âèíèêàþòü ïðî-
áëåìè ç âèáîðîì çàêîíó, ùî ðåãóëþº
ä³ÿëüí³ñòü ÇÌ², íîðìè ÿêîãî ïîòð³áíî
çàñòîñóâàòè.

Òàê, íàïðèêëàä, ó ñò. 37 Çàêîíó
Óêðà¿íè «Ïðî äðóêîâàí³ çàñîáè ìàñî-
âî¿ ³íôîðìàö³¿ (ïðåñó) â Óêðà¿í³» â³ä
16.11.1992 ð. ¹ 2782-XII çàêð³ïëåíî,
ùî ñïðîñòóâàííÿ ïîâèííî áóòè íàáðà-
íî òèì æå øðèôòîì ³ ïîì³ùåíî ï³ä
çàãîëîâêîì «Ñïðîñòóâàííÿ» íà òîìó
æ ì³ñö³ øïàëüòè, äå ì³ñòèëîñÿ ïîâ³-
äîìëåííÿ, ÿêå ñïðîñòîâóºòüñÿ. Îáñÿã
ñïðîñòóâàííÿ íå ìîæå á³ëüøå í³æ óä-
â³÷³ ïåðåâèùóâàòè îáñÿã ñïðîñòîâóâà-
íîãî ôðàãìåíòó îïóáë³êîâàíîãî ïî-
â³äîìëåííÿ àáî ìàòåð³àëó. Ñïðîñòó-
âàííÿ ìîæå áóòè ï³äãîòîâëåíèì
ó ôîðì³ â³äïîâ³ä³, îáñÿã ÿêî¿ íå ïåðå-
âèùóº ñïðîñòîâóâàíîãî ìàòåð³àëó.
Íàâåäåíå ïîëîæåííÿ ìîæå áóòè ðåà-
ë³çîâàíî ÷àñòêîâî, àäæå ó âèïàäêó
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ç öèôðîâèìè ÇÌ² ïîíÿòòÿ øïàëüòè
íå ³ñíóº.

Ñâîºþ ÷åðãîþ, â³äïîâ³äíî äî
÷.÷. 7–10 ñò. 64 Çàêîíó Óêðà¿íè «Ïðî
òåëåáà÷åííÿ ³ ðàä³îìîâëåííÿ» â³ä
21.12.1993 ð. ¹ 3759-XII, ñïðîñòóâàí-
íÿ ïîâèííî áóòè ïîøèðåíî ò³ºþ æ òåëå-
ðàä³îîðãàí³çàö³ºþ ³ â òàê³é æå ïðîãðà-
ì³ ÷è ïåðåäà÷³, ùî é â³äîìîñò³, ÿê³
íå â³äïîâ³äàþòü ä³éñíîñò³, àáî â ³íøèé
÷àñ çà äîìîâëåí³ñòþ ç îñîáîþ, ïðàâà
ÿêî¿ áóëè ïîðóøåí³. Ó ñïðîñòóâàíí³
ìàº áóòè çàçíà÷åíî, ÿê³ â³äîìîñò³ íå
â³äïîâ³äàþòü ä³éñíîñò³, êîëè òà â ÿê³é
ïðîãðàì³ ÷è ïåðåäà÷³ âîíè áóëè ïîøè-
ðåí³ òåëåðàä³îîðãàí³çàö³ºþ. ßêùî ãðî-
ìàäÿíèí ÷è þðèäè÷íà îñîáà íàäàëè
òåêñò ñïðîñòóâàííÿ, òî â³í ï³äëÿãàº ïî-
øèðåííþ çà óìîâè éîãî â³äïîâ³äíîñò³
âèìîãàì öüîãî Çàêîíó. Ñêîðî÷åííÿ ÷è
³íø³ çì³íè â òåêñò³ ñïðîñòóâàííÿ, ïî-
äàíîãî çàÿâíèêîì, áåç éîãî çãîäè íå äî-
ïóñêàþòüñÿ. Òåëåðàä³îîðãàí³çàö³ÿ, ÿêà
çîáîâ’ÿçàíà ïîøèðèòè òåêñò ñïðîñòó-
âàííÿ, íà âèìîãó ãðîìàäÿíèíà ÷è
ïðåäñòàâíèêà þðèäè÷íî¿ îñîáè ìîæå
íàäàòè éîìó ìîæëèâ³ñòü çà÷èòàòè
âëàñíèé òåêñò ³ ïåðåäàòè éîãî â çàïèñó.

Íå ìîæíà íå çâåðíóòè óâàãè íà ñó-
ïåðå÷í³ñòü, çàêëàäåíó ó äâîõ çàêîíàõ,
ùî óíåìîæëèâëþº âèá³ð îäíîãî ç íèõ
äëÿ çàñòîñóâàííÿ ùîäî öèôðîâèõ
ìåä³à. Òàê, â³äïîâ³äíî äî Çàêîíó
Óêðà¿íè «Ïðî äðóêîâàí³ çàñîáè ìàñî-
âî¿ ³íôîðìàö³¿ (ïðåñó) â Óêðà¿í³» îáñÿã
ñïðîñòóâàííÿ — îáìåæåíèé, ó Çàêîí³
Óêðà¿íè «Ïðî òåëåáà÷åííÿ ³ ðàä³îìîâ-
ëåííÿ» ñêîðî÷åííÿ íå äîïóñêàºòüñÿ.
Ñàìå òîìó ³ñíóº íåîáõ³äí³ñòü âñòàíîâè-
òè îêðåìó íîðìó äëÿ ²íòåðíåò-ÇÌ²,
ÿê³ íå º âåðñ³ÿìè ÇÌ² ³íøîãî õàðàêòå-
ðó. Ç îãëÿäó íà íàâåäåí³ âèùå ï³äñòà-
âè, íå ìîæíà ââàæàòè ïðàâèëüíîþ ïî-
çèö³þ Âèùîãî ãîñïîäàðñüêîãî ñóäó
Óêðà¿íè [12] ùîäî äîòðèìàííÿ âèìîã
çàêîíîäàâñòâà ïðî ïðåñó ïðè ñïðîñòó-
âàíí³ ³íôîðìàö³¿ öèôðîâèìè ÇÌ².

Âîäíî÷àñ òåõí³÷í³ ìîæëèâîñò³ ²í-
òåðíåò-ñàéò³â äàþòü çìîãó ðîçì³ñòèòè
ñïðîñòóâàííÿ íà ò³é ñàì³é ñòîð³íö³ (çà
ò³ºþ æ äàòîþ ³ ÷àñîì), ùî é ìàòåð³àë
ç íåäîñòîâ³ðíîþ ³íôîðìàö³ºþ*. Âò³ì
ó çàçíà÷åíîìó âèïàäêó äîñÿãíåííÿ
öüîãî ñïîñîáó çàõèñòó ïðàâ º ñóìí³â-
íèì ÷åðåç òå, ùî ìàòåð³àë ç ïîðóøåí-
íÿì âæå çáåð³ãàòèìåòüñÿ ñåðåä àðõ³â-
íèõ, òîáòî íåàêòóàëüíèõ, ìàòåð³àë³â,
ñàìå òîìó ïðî÷èòàòè ñïðîñòóâàííÿ
çìîæå ìåíøà ê³ëüê³ñòü ëþäåé, àí³æ
ïîìèëêó, àáî é çîâñ³ì íå ïðî÷èòàº.
Àâòîð çà³íòåðåñîâàíèé ó ïîøèðåíí³ äî-
ñòîâ³ðíî¿ ³íôîðìàö³¿ ñåðåä ÿêîìîãà
øèðøî¿ àóäèòîð³¿. Ïðàâèëüíèì, íà
íàøó äóìêó, âáà÷àºòüñÿ âèïðàâëåííÿ
ïîìèëêè â ïåðâèííîìó ìàòåð³àë³; çà-
çíà÷åííÿ â íüîìó æ, ùî áóëà äîïóùåíà
ïîìèëêà, òà âèêëàäåííÿ îêðåìîãî ïîâ³-
äîìëåííÿ ùîäî óñóíåííÿ ïîðóøåííÿ. 

Îñê³ëüêè í³ ºäèíîãî çàêîíó ïðî
ÇÌ², í³ ñïåö³àëüíîãî àêòà ùîäî ²íòåð-
íåòó â Óêðà¿í³ íåìàº, ïðîïîíóºòüñÿ
çàêð³ïèòè íîðìè ùîäî ñïðîñòóâàííÿ
³íôîðìàö³¿, ÿêîþ ïîðóøóþòüñÿ ïðàâà
àâòîðà â ²íòåðíåò³, ó ñò. 277 ÖÊ
Óêðà¿íè â òàê³é ðåäàêö³¿: ñïðîñòóâàí-
íÿ íåäîñòîâ³ðíî¿ ³íôîðìàö³¿ â ìåðåæ³
²íòåðíåò â³äáóâàºòüñÿ øëÿõîì âèêëà-
äåííÿ îêðåìîãî ïîâ³äîìëåííÿ ïðî äî-
ïóùåíå ïîðóøåííÿ, âèïðàâëåííÿ ïî-
ìèëêè ó ïåâíîìó ìàòåð³àë³ ³ç çàçíà-
÷åííÿì, ùî ïîìèëêó âèïðàâëåíî. 

Â³äïîâ³äíî äî ÷. 6 ñò. 277 ÖÊ Óêðà¿-
íè ô³çè÷íà îñîáà, îñîáèñò³ íåìàéíîâ³
ïðàâà ÿêî¿ ïîðóøåíî ó äðóêîâàíèõ
àáî ³íøèõ ÇÌ², ìàº ïðàâî íà â³äïî-
â³äü, à òàêîæ íà ñïðîñòóâàííÿ íåäî-
ñòîâ³ðíî¿ ³íôîðìàö³¿ â òîìó æ ÇÌ²
ó ïîðÿäêó, âñòàíîâëåíîìó çàêîíîì.
ßêùî â³äïîâ³äü ³ ñïðîñòóâàííÿ ó òîìó
æ ÇÌ² º íåìîæëèâèìè ó çâ’ÿçêó ç éîãî
ïðèïèíåííÿì, òàêà â³äïîâ³äü òà ñïðî-
ñòóâàííÿ ìàþòü áóòè îïðèëþäíåí³
â ³íøîìó ÇÌ², çà ðàõóíîê îñîáè, ÿêà
ïîøèðèëà íåäîñòîâ³ðíó ³íôîðìàö³þ.
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* Íàâ³òü á³ëüøå, ïîìèëêó â òîìó æ ìàòåð³àë³ ìîæå áóòè âèïðàâëåíî, àëå ÷åðåç ìîæëèâ³ñòü
ïåðåäðóêó (ïåðåïîñòó) ìàòåð³àëó ç ïîìèëêîþ ³íøèìè ÇÌ² ÷è ïðîñòî ïîäàëüøîãî ïîøèðåííÿ
éîãî êîðèñòóâà÷àìè, çàëèøàºòüñÿ íåîáõ³äí³ñòü ó çàñòîñóâàíí³ òàêîãî ñïîñîáó çàõèñòó.



Íàâåäåíà íîðìà Çàêîíó íå º  îäíî-
çíà÷íîþ òà âèêëèêàº çàïèòàííÿ, çà
÷èé ðàõóíîê â³äáóâàòèìåòüñÿ ñïðîñòó-
âàííÿ, ÿêùî ÇÌ², ùî º ïîðóøíèêîì,
ïðèïèíèâ ñâîº ³ñíóâàííÿ? 

ßê íàãîëîøóº À. Øòåôàí, «ñïðî-
ñòóâàííÿ íåäîñòîâ³ðíî¿ ³íôîðìàö³¿,
<…> íå ìàº çàêîíîäàâ÷î¿ ðåãëàìåíòà-
ö³¿ ñòîñîâíî åëåêòðîííèõ ÇÌ², ùî âè-
ïóñêàþòüñÿ ó âèãëÿä³ åëåêòðîííîãî
ðåñóðñó â ìåðåæ³ ²íòåðíåò» ³ äîäàº,
ùî çðîñòàííÿ ðîë³ ²íòåðíåòó ÿê äæå-
ðåëà ïðèçâîäèòü äî «çðîñòàííÿì ê³ëü-
êîñò³ ïîçîâ³â ïðî ñïðîñòóâàííÿ íåäî-
ñòîâ³ðíî¿ ³íôîðìàö³¿, ïîøèðåíî¿ â ìå-
ðåæ³ ²íòåðíåò» [4]. 

Ùå îäíèì ï³äòâåðäæåííÿì íåîá-
õ³äíîñò³ çàêð³ïëåííÿ ñïåö³àëüíèõ
íîðì ùîäî ²íòåðíåò-ìåä³à, º çàáîðîíà
ïîøèðåííÿ ³íôîðìàö³¿, ÿêîþ ïî-
ðóøóþòüñÿ îñîáèñò³ íåìàéíîâ³ ïðàâà,
ÿê ñïîñ³á çàõèñòó ïðàâ, ïåðåäáà÷åíèé
ñò. 278 ÖÊ Óêðà¿íè. Â³äïîâ³äíî äî
÷. 1 çàçíà÷åíî¿ ñòàòò³, ÿêùî îñîáèñòå
íåìàéíîâå ïðàâî ô³çè÷íî¿ îñîáè ïî-
ðóøåíî â ãàçåò³, êíèç³, ê³íîô³ëüì³,
òåëå-, ðàä³îïåðåäà÷³ òîùî, ÿê³ ãî-
òóþòüñÿ äî âèïóñêó ó ñâ³ò, ñóä ìîæå
çàáîðîíèòè ðîçïîâñþäæåííÿ â³äïîâ³ä-
íî¿ ³íôîðìàö³¿. À çã³äíî ç ÷. 2 ñò. 278
ÖÊ Óêðà¿íè, ÿêùî îñîáèñòå íåìàéíî-
âå ïðàâî ô³çè÷íî¿ îñîáè ïîðóøåíå
â íîìåð³ (âèïóñêó) ãàçåòè, êíèç³, ê³íî-
ô³ëüì³, òåëå-, ðàä³îïåðåäà÷³ òîùî, ÿê³
âèïóùåí³ ó ñâ³ò, ñóä ìîæå çàáîðîíèòè
(ïðèïèíèòè) ¿õ ðîçïîâñþäæåííÿ äî óñó-
íåííÿ öüîãî ïîðóøåííÿ, à ÿêùî
óñóíåííÿ ïîðóøåííÿ íåìîæëèâå, —
âèëó÷èòè òèðàæ ãàçåòè, êíèãè òîùî
ç ìåòîþ éîãî çíèùåííÿ. Â óìîâàõ ä³ÿ-
ëüíîñò³ ²íòåðíåò-ÇÌ² âèëó÷åííþ ï³ä-
ëÿãàòèìå âëàñíå ³íôîðìàö³ÿ, ÿêîþ ïî-
ðóøóºòüñÿ ïðàâî àâòîðà, ÷è çà íåìîæ-
ëèâîñò³ çì³íè äàíèõ íà ñòîð³íö³ —
âåá-ñòîð³íêà ç íàÿâíîþ ³íôîðìàö³ºþ.
Âîäíî÷àñ, ³íôîðìàö³ÿ ìîæå çáåð³ãàòè-
ñÿ â êåø³, íàâ³òü ï³ñëÿ âèëó÷åííÿ
¿¿ ç â³äïîâ³äíîãî âåá-ðåñóðñó. Ñàìå
òîìó, ïîêëàäàòè â³äïîâ³äàëüí³ñòü
çà òàêå çáåðåæåííÿ íà âëàñíèêà ÇÌ²
íå ìîæíà.

Â³äíîâëåííÿ ñòàíîâèùà, ùî ³ñíóâà-
ëî äî ïîðóøåííÿ. Ïðèïóñòèìî, ùî ³í-
òåðâ’þ ïåâíî¿ îñîáè áóëî îïóáë³êîâàíå
ç³ ñêîðî÷åííÿìè, ÿê³, íà ¿¿ äóìêó, ïðè-
çâåëè äî ñïîòâîðåííÿ çì³ñòó ³íòåðâ’þ
òà íåïðàâèëüíîãî òðàêòóâàííÿ â³äïîâ³-
äåé ³íòåðâéîâàíîãî. Âèïðàâèòè òàêå
ñòàíîâèùå â ²íòåðíåò-ÇÌ² ëåãêî, àäæå
âíåñåííÿ çì³í äî âæå âèïóùåíîãî ìà-
òåð³àëó º äîñèòü ïðîñòèì. Òàêîæ ç ëåã-
ê³ñòþ ìîæíà âèëó÷èòè òàêèé ìàòåð³àë
ïîâí³ñòþ. Òîæ çàñòîñóâàííÿ ñàìîçàõè-
ñòó äî òàêèõ âèïàäê³â º ìåíø òðèâà-
ëèì ³ äîðîãèì. Ñàìå òîìó íà âåá-ñàé-
òàõ ïåðåäáà÷åíî çâîðîòí³é çâ’ÿçîê äëÿ
âèñëîâëåííÿ ïðåòåíç³é ùîäî ðîçì³ùå-
íî¿ íà íüîìó ³íôîðìàö³¿. 

Ïðèïèíåííÿ ä³¿, ùî ïîðóøóº ïðàâî,
ÿê ñïîñ³á çàõèñòó ïåðåäáà÷åíî ï. 3
ñò. 16 ÖÊ Óêðà¿íè. Çàñòîñîâóþ÷è öåé
ñïîñ³á çàõèñòó ïîðóøåíèõ ïðàâ, ñóä
ìîæå ïîñòàíîâèòè ð³øåííÿ ïðî çàáî-
ðîíó áóäü-ÿêèõ ä³é ùîäî îá’ºêò³â ³íòå-
ëåêòóàëüíî¿ âëàñíîñò³, ÿê³ ïîðóøóþòü
ïðàâà ¿õí³õ ñóá’ºêò³â. Ïðè ðîçãëÿä³
ñïîð³â ïðî ïðèïèíåííÿ ä³é, ùî ïîðó-
øóþòü âèêëþ÷í³ ïðàâà, ïîçèâà÷ ìàº
äîâåñòè îáñòàâèíè, êîòð³ ñâ³ä÷àòü ïðî
íàÿâí³ñòü ó íüîãî òàêîãî ïðàâà òà ôàêò
ïðîòèïðàâíîãî âèêîðèñòàííÿ â³äïîâ³-
äà÷åì ñï³ðíîãî îá’ºêòà [13, 89].

Ïðè çàñòîñóâàíí³ ñàìîçàõèñòó àâòîð
òâîðó ìîæå çâåðíóòèñÿ äî ïðàâî-
ïîðóøíèêà ç âèìîãîþ ïðèïèíèòè
ïðîòèïðàâí³ ä³¿, à îñîáà, ùî â÷èíÿº
òàê³ ä³¿, ìîæå äîáðîâ³ëüíî â³äìîâèòè-
ñÿ â³ä ¿õ â÷èíåííÿ. Íàïðèêëàä, àâòîð
ìóçè÷íîãî òâîðó ìîæå âèìàãàòè ïðè-
ïèíåííÿ ñïîâ³ùåííÿ ñâîãî òâîðó ïåâ-
íîþ ðàä³îêîìïàí³ºþ. Ïðè öüîìó àâòîð
ìîæå ÿê çâåðíóòèñÿ äî ñóäó, òàê ³ âè-
ð³øèòè ïèòàííÿ áåçïîñåðåäíüî ç âëàñ-
íèêîì ðàä³îñòàíö³¿.

Çàñòîñóâàííÿ çàçíà÷åíèõ ñïîñîá³â
çàõèñòó ñóäîì ìîæíà ïðî³ëþñòðóâàòè
ñïðàâîþ ÇÀÒ «Âèäàâíè÷èé áóäèíîê
«Ìàêñèìóì» ïðîòè ÒÎÂ «Àëüÿíñ Êà-
ï³òàë Ìåíåäæìåíò». Ð³øåííÿì ãîñ-
ïîäàðñüêîãî ñóäó ì. Êèºâà â³ä
11.10.2006 ð. ó ñïðàâ³ ¹ 21/133 â³äïî-
â³äà÷ çîáîâ’ÿçàíèé âèëó÷èòè ñòàòòþ
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³ç ñàéòó www.marketing.vc ³ ðîçì³ñòèòè
íà ãîëîâí³é ñòîð³íö³ âêàçàíîãî ñàéòó
îãîëîøåííÿ-âèáà÷åííÿ, à òàêîæ ñïëà-
òèòè êîìïåíñàö³þ çà ïîðóøåííÿ àâòîð-
ñüêîãî ïðàâà [14]. 

Ðîçãëÿäàþ÷è îñòàíí³ äâà ñïîñîáè çà-
õèñòó ïðàâ, íåîáõ³äíî çâåðíóòè óâàãó
íà ä³ÿëüí³ñòü ïðîâàéäåð³â, àäæå ñàìå
çàâäÿêè ¿õí³ì ä³ÿì ìîæíà çàïîá³ãòè
ïîðóøåííþ ÷è óñóíóòè éîãî. Ó íàø
÷àñ çðîñòàº ðîëü ïðîâàéäåð³â â îáì³í³
³íôîðìàö³ºþ, ùî çóìîâëþº íåîáõ³ä-
í³ñòü ïåðåãëÿäó ¿õí³õ ïðàâ ³ îáîâ’ÿçê³â
ùîäî äîòðèìàííÿ ïðàâ òðåò³õ îñ³á, à
òàêîæ çàëó÷åííÿ ïðîâàéäåð³â äî ä³é
ùîäî ïðèïèíåííÿ òàêèõ ïîðóøåíü
òà çàïîá³ãàííÿ ¿ì, ùî º îäí³ºþ ç òåí-
äåíö³é ñó÷àñíîãî ïðàâà çà êîðäîíîì.

Â Óêðà¿í³ ïðîâàéäåðè çâ³ëüíåí³ â³ä
â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ïðàâ
³íòåëåêòóàëüíî¿ âëàñíîñò³. Òàê, ÷. 4
ñò. 40 Çàêîíó Óêðà¿íè «Ïðî òåëåêîìó-
í³êàö³¿» ïðÿìî çàçíà÷àº, ùî îïåðàòî-
ðè, ïðîâàéäåðè òåëåêîìóí³êàö³é íå íå-
ñóòü â³äïîâ³äàëüíîñò³ çà çì³ñò ³íôîðìà-
ö³¿, ùî ïåðåäàºòüñÿ ¿õ ìåðåæàìè. 

Ïðîòå, íà äóìêó B. Òåðëåöüêîãî,
ïðîâàéäåð íå çîáîâ’ÿçàíèé çä³éñíþâà-
òè êîíòðîëü çà çì³ñòîì, àëå ó âèïàä-
êó, ÿêùî â³í ïîïåðåäæåíèé ïðî òå,
ùî çì³ñò íåçàêîííèé, ïðîâàéäåð ìàº
âæèòè çàõîä³â äëÿ ïðèïèíåííÿ äîñòóïó
äî ³íôîðìàö³éíîãî ðåñóðñó, â ïðîòè-
ëåæíîìó âèïàäêó â³í ìàº íåñòè ñîë³-
äàðíó ç ïîðóøíèêîì â³äïîâ³äàëüí³ñòü
[15, 24]. Îäíèì ç³ ñïîñîá³â äîâåñòè
ôàêò òîãî, ùî ïðîâàéäåð çíàâ ïðî ïî-
ðóøåííÿ, àëå íå â³äðåàãóâàâ, ìîæå
áóòè â³äïðàâëåíèé ïðàâîâîëîä³ëüöåì
åëåêòðîííîþ ÷è çâè÷àéíîþ ïîøòîþ
ëèñò. Îäíàê íèí³ íåçðîçóì³ëî, ÷è º äî-
ñòàòí³ì äëÿ ñóäó íàäàííÿ åëåêòðîí-
íîãî ëèñòóâàííÿ. Ñüîãîäí³ ñóäè ïî-ð³ç-
íîìó ñòàâëÿòüñÿ äî åëåêòðîííîãî ëè-
ñòóâàííÿ ÿê äîêàçó. Òàê. ó ñïðàâ³
Î. Ïðîãíèìàê ïðîòè ÏðÀÒ «Êàðòåëü»
ùîäî íåïðàâîì³ðíîãî âèêîðèñòàííÿ
³íòåðâ’þ ñóä âçÿâ äî óâàãè íàäàí³ â³ä-
ïîâ³äà÷åì äîêàçè ëèñòóâàííÿ ïîçèâà-
÷à òà æóðíàë³ñòà [16]. À îò ó ïîçîâ³
ÏÏ «Òàòóð» äî ÒÎÂ «Öåíòð âïðî-

âàäæåííÿ ñó÷àñíèõ òåõíîëîã³é» ïðî
ðîç³ðâàííÿ äîãîâîðó íà ïîñòàâêó ïðî-
ãðàìíîãî ïðîäóêòó ñóä íå ïðèéíÿâ
çàçíà÷åíå ëèñòóâàííÿ, ÿê íàëåæíèé
òà äîïóñòèìèé äîêàç ó ñïðàâ³, ìîòèâó-
âàâøè öå â³äñóòí³ñòþ åëåêòðîííèõ
öèôðîâèõ ï³äïèñ³â íà â³äïîâ³äíèõ äî-
êóìåíòàõ. 

Íà äóìêó Ì. Ñåë³âàíîâà, «òàêèé
âèñíîâîê ñóäó íå ìîæíà íàçâàòè îäíî-
çíà÷íèì òà áåçñóìí³âíèì. Àäæå åëåê-
òðîíí³ ëèñò³ íàäñèëàëèñü ç â³äîìèõ
ñòîðîíàì äæåðåë (ïåâíèõ e-mail). Çà-
çíà÷åí³ e-mail áóëè ³äåíòèô³êîâàí³
ñòîðîíàìè òà êîíòðîëü íàä íèìè íå
âòðà÷àâñÿ. Òðèâàë³ñòü, íåîäíîðàçî-
â³ñòü îáì³íó ïîñë³äîâíèìè ïîïðàâêà-
ìè äàº ï³äñòàâè ââàæàòè çàçíà÷åíå
ëèñòóâàííÿ ëèñòóâàííÿì ì³æ ïåâíèìè
îñîáàìè òà âñòàíîâèòè çâ’ÿçîê ì³æ
öèìè îñîáàìè òà â³äîìîñòÿìè, ÿê³ â³ä
íèõ íàäõîäÿòü» [17]. Òàêà ïîçèö³ÿ
â³äïîâ³äàº ïðàâîçàñòîñîâí³é ïðàêòèö³
òà ëîã³ö³, òîìó ¿¿ ìîæíà ï³äòðèìàòè.

Ïðîäîâæóþ÷è ðîçãëÿä îñîáëèâî-
ñòåé íàäàííÿ äîêàç³â ïðî ïîðóøåííÿ
ïðàâ ó ìåðåæ³ ²íòåðíåò, íå ìîæíà
íå çàóâàæèòè ñêëàäí³ñòü öüîãî ïèòàí-
íÿ ÷åðåç òå, ùî çì³íèòè ³íôîðìàö³þ
íà ñàéò³ âëàñíèê ìîæå äóæå ëåãêî.
Öþ äóìêó ï³äòâåðäæóº â³äîìèé ïðè-
êëàä ç ðîçäðóê³âêîþ ñêðèíøîòó ñòî-
ð³íêè òà ïîäàëüøèì íîòàð³àëüíèì ïî-
ñâ³ä÷åííÿì, àëå â íàø³é êðà¿í³ òàê³
ä³¿ íîòàð³óñ³â ïîêè ùî çàêîíîäàâ÷î íå
çàêð³ïëåí³. Òàêà ïðàêòèêà çàêð³ïëåíà
â çàêîíîäàâñòâ³ ÐÔ, òîìó çà³íòåðåñî-
âàí³ îñîáè, ñï³ð ì³æ ÿêèìè ðîçãëÿäà-
ºòüñÿ â ñóäàõ Óêðà¿íè, äëÿ îòðèìàííÿ
òàêîãî äîêàçó âèìóøåí³ çâåðòàòèñÿ çà
äîïîìîãîþ äî ðîñ³éñüêèõ íîòàð³óñ³â.
Íàïðèêëàä, íîòàð³àëüíå çàñâ³ä÷åííÿ
êîï³é ñòîð³íîê ðîñ³éñüêèì íîòàð³óñîì
âèêîðèñòàâ ïîçèâà÷ ÿê äîêàç ó ñïðàâ³
ÒÎÂ «²íòåð-ô³ëüì» ïðîòè ÒÎÂ
«Êè¿âñüê³ îïòè÷í³ ìåðåæ³» [18]

Óò³ì, íå çâàæàþ÷è íà â³äñóòí³ñòü
çàêîíîäàâ÷îãî çàêð³ïëåííÿ, òðàï-
ëÿþòüñÿ âèïàäêè çàñâ³ä÷åííÿ ñòîð³-
íîê â³ò÷èçíÿíèìè íîòàð³óñàìè. Òàêèé
ïðèêëàä íàâîäèòü Ñ. Ôóðñà, «Íîòà-
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ð³óñ â÷èíèâ òàêó íîòàð³àëüíó ä³þ íå
äèâëÿ÷èñü íà òå, ùî Ïîðÿäêîì âîíà
íå ïåðåäáà÷åíà òà âèõîäèâ ³ç àíàëîã³¿
ùîäî äîïóñòèìîñò³ ó íîòàð³àëüíîìó
ïðîöåñ³ åëåêòðîííèõ äîêàç³â, øëÿõîì
â³äòâîðåííÿ ³íôîðìàö³¿ ³ç åëåêòðîí-
íèõ ðåºñòð³â (âèòÿãè ³ç ªäèíèõ òà
Äåðæàâíèõ ðåºñòð³â). Ïðè öüîìó â³í
êåðóâàâñÿ ïðèíöèïîì «Âñå ùî íå çà-
áîðîíåíî çàêîíîì, òå äîçâîëåíî» òà
òèì ñàìèì ñïðèÿâ îñîá³ â îõîðîí³
ïðàâà, òîáòî çä³éñíåíí³ îõîðîííî¿
ôóíêö³¿» [19].

Îêð³ì öüîãî âàðòî çâåðíóòè óâàãó
é íà òå, ùî â äåÿêèõ âèïàäêàõ íàö³î-
íàëüíèì ñóäàì êîï³¿ ðîçäðóê³âêè ñòî-
ð³íêè âèÿâëÿºòüñÿ äîñòàòíüî [20]: ñóä
ââàæàº, ùî ôàêò âèêîðèñòàííÿ òâîðó
áóâ äîâåäåíèé ïîçèâà÷åì øëÿõîì íà-
äàííÿ ñóäó ïèñüìîâîãî äîêàçó — êîï³¿
ðîçäðóê³âêè ñòîð³íêè ³ç ñàéòó, ðå-
ºñòðàòîðîì äîìåííîãî ³ìåí³ ÿêîãî º â³ä-
ïîâ³äà÷, òà íà ÿêèé ì³ñòèòüñÿ êîëüî-
ðîâå çîáðàæåííÿ òâîðó îáðàçîòâîð÷îãî
ìèñòåöòâà — êàðèêàòóðè*.

Âîäíî÷àñ íîòàð³àëüíå çàñâ³ä÷åííÿ
êðèòèêóºòüñÿ ÷åðåç íåìîæëèâ³ñòü
ô³êñóâàííÿ íåñòàòè÷íèõ àáî â³çóàëü-
íèõ ìàòåð³àë³â (àóä³îçàïèñ³â, ìóëüòè-
ìåä³éíèõ òâîð³â òîùî). Ñàìå òîìó âè-
ñëîâëþºòüñÿ äóìêà ïðî òå, ùî äîêàçî-
âà ñèëà çàñîá³â, ÿê³ çàñòîñîâóþòüñÿ
íîòàð³óñàìè, íå çàâæäè â³äïîâ³äàº
òåõíîëîã³÷í³é ñïåöèôèö³ ²íòåðíåòó,
à òîìó ìîæå ì³ñòèòè íåäîñòîâ³ðí³
âèñíîâêè [21].

Ç äóìêîþ íå ìîæíà ïîãîäèòèñÿ
é ïîâí³ñòþ â³äìîâëÿòèñÿ â³ä íîòàð³-
àëüíîãî ïîñâ³ä÷åííÿ íå âàðòî. Ïî-
ïåðøå, ÷åðåç òå, ùî ñêðèíøîò ñòîð³í-
êè ìîæå â³äîáðàæàòè íåîáõ³äíó ³í-
ôîðìàö³þ. Ïî-äðóãå, ÷åðåç òå, ùî
çâåðíåííÿ äî íîòàð³óñà òà çàñâ³ä÷åííÿ
ìàòåð³àëó íèì º øâèäøîþ ïðîöåäó-
ðîþ (ïðîòÿãîì ê³ëüêîõ ãîäèí), àí³æ
çàëó÷åííÿ åêñïåðòà, ùî çà óõâàëîþ
ñóäó ìîæå ïðîâîäèòè åêñïåðòèçó (â³ä
10 äí³â äî äåê³ëüêîõ ì³ñÿö³â). Á³ëüøà

åôåêòèâí³ñòü íîòàð³àëüíîãî ïîñâ³ä÷åí-
íÿ ìîæå çàáåçïå÷óâàòèñÿ ô³êñàö³ºþ
íîòàð³àëüíîãî ïðîöåñó òåõí³÷íèìè çà-
ñîáàìè, ùî, ç îäíîãî áîêó, ñïðèÿòèìå
á³ëüø³é éîãî äîñòîâ³ðíîñò³ [22], ç äðó-
ãîãî, — äîçâîëèòü çðîáèòè ô³êñàö³þ
íåñòàòè÷íèõ ìàòåð³àë³â.

Ïðîäîâæóþ÷è òåìó íàäàííÿ äîêàç³â
â åëåêòðîíí³é ôîðì³ âàðòî çâåðíóòè
óâàãó íà ð³øåííÿ [23], â ÿêîìó äîñòàò-
í³ì äëÿ ñóäó äîêàçîì àâòîðñòâà
ìîæóòü âèÿâèòèñÿ ðåºñòðàö³éí³ äàí³
íà ïåâíîìó âåá-ñàéò³. Òàê, ÿê âáà÷à-
ºòüñÿ ç ìàòåð³àë³â ñïðàâè, íà âåá-ñàé-
òàõ www.igîrbîgun.com ³ íà ïðîôåñ³é-
íîìó âåá-ñàéò³ ôîòîãðàô³â «Ôîòî.Ñàéò»
(www.phîtîsight.ru) çàçíà÷åíî ³ì’ÿ ïî-
çèâà÷à «²gîr Âîgun Ðhîtîgràðhó» òà
«²ãîð Áîãóí», ùî äîâîäèòü éîãî àâòîð-
ñòâî. Îòæå, ïîñèëàííÿ ïðåäñòàâíèêà
â³äïîâ³äà÷à íà òå, ùî ïîçèâà÷åì íå íà-
äàíî äîêàç³â, ùî â³í º ïåðâèííèì
ñóá’ºêòîì, ÿêîìó íàëåæèòü àâòîðñüêå
ïðàâî íà ôîòîãðàô³þ, íà äóìêó ñóäó,
º íåîá´ðóíòîâàíèìè òà áåçï³äñòàâíèìè.

Îòæå, ìîæëèâ³ñòü âèêîðèñòàííÿ
äîêàç³â â åëåêòðîíí³é ôîðì³ º íå
ëèøå ïðèéíÿòíîþ, à é íåîáõ³äíîþ,
ñàìå òîìó ïðîïîíóºòüñÿ äîïîâíèòè
ñò. 64 ÖÏÊ Óêðà¿íè ïîëîæåííÿì ïðî
òå, ùî ëèñòóâàííÿ çà äîïîìîãîþ åëåê-
òðîííî¿ ïîøòè º íàëåæíèì äîêàçîì
ó âèïàäêó, ÿêùî çàçíà÷åí³ e-mail-
àäðåñè ìîæóòü îäíîçíà÷íî áóòè ³äåí-
òèô³êîâàí³ òà ¿õíÿ äîñòîâ³ðí³ñòü (íà-
ä³éí³ñòü) ï³äòâåðäæåíà ñòîðîíàìè.
À â Çàêîí³ Óêðà¿íè «Ïðî àâòîðñüêå
ïðàâî ³ ñóì³æí³ ïðàâà» çàêð³ïèòè
òàêå: ðåºñòðàö³éí³ äàí³ ïåâíî¿ îñîáè,
ùî äàþòü çìîãó îäíîçíà÷íî ³äåíòèô³-
êóâàòè ¿¿, ìîæóòü âèêîðèñòîâóâàòèñÿ
äëÿ ï³äòâåðäæåííÿ àâòîðñòâà òà (÷è)
íàÿâíîñò³ àâòîðñüêèõ ïðàâ.

Ãîâîðÿ÷è ïðî çàõèñò ïðàâ ó öèôðî-
âó åïîõó, âàðòî òàêîæ ðîçãëÿíóòè òåõ-
í³÷í³ çàñîáè çàõèñòó, ùî º ïîøèðåíèì
ñïîñîáîì çàïîá³ãàííÿ ïîðóøåííþ
ï³ä ÿêèìè Çàêîí Óêðà¿íè «Ïðî àâòîð-
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* Õî÷à ó íàâåäåíîìó ð³øåíí³ îêðåìî íå çàçíà÷àºòüñÿ, ÷è áóëà ðîçäðóê³âêà çàñâ³ä÷åíà íîòà-
ð³óñîì.
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ñüêå ïðàâî ³ ñóì³æí³ ïðàâà» ðîçóì³º
òåõí³÷í³ ïðèñòðî¿ é (àáî) òåõíîëîã³÷í³
ðîçðîáêè, ïðèçíà÷åí³ äëÿ ñòâîðåííÿ
òåõíîëîã³÷íî¿ ïåðåøêîäè ïîðóøåííþ
àâòîðñüêîãî ïðàâà ³ (àáî) ñóì³æíèõ
ïðàâ ïðè ñïðèéíÿòò³ ³ (àáî) êîï³þâàí-
í³ çàõèùåíèõ (çàêîäîâàíèõ) çàïèñ³â ó
ôîíîãðàìàõ (â³äåîãðàìàõ) ³ ïåðåäà÷àõ
îðãàí³çàö³é ìîâëåííÿ ÷è äëÿ êîíòðî-
ëþ äîñòóïó äî âèêîðèñòàííÿ îá’ºêò³â
àâòîðñüêîãî ïðàâà ³ ñóì³æíèõ ïðàâ.
Âàðòî çàçíà÷èòè, ùî â Óãîä³ ïðî Àñî-
ö³àö³þ ì³æ Óêðà¿íîþ òà ªâðîïåé-
ñüêèì Ñîþçîì, ªâðîïåéñüêèì ñï³âòî-
âàðèñòâîì ç àòîìíî¿ åíåðã³¿ ³ ¿õí³ìè
äåðæàâàìè-÷ëåíàìè òåðì³í «òåõí³÷í³
çàñîáè» îçíà÷àº áóäü-ÿêó òåõíîëîã³þ,
ïðèñòð³é àáî êîìïîíåíò, ÿê³, çà óìîâè
¿õ íîðìàëüíîãî âèêîðèñòàííÿ, ïðè-
çíà÷åí³ äëÿ çàïîá³ãàííÿ àáî îáìåæåí-
íÿ ä³é, ÿê³ íå ñàíêö³îíîâàí³ ïðàâî-
âëàñíèêîì áóäü-ÿêîãî àâòîðñüêîãî
ïðàâà àáî áóäü-ÿêèõ ñóì³æíèõ ïðàâ.

Ñó÷àñí³ òåõíîëîã³¿ äîçâîëÿþòü âèêî-
ðèñòîâóâàòè âåëè÷åçíó ê³ëüê³ñòü ð³çíî-
ìàí³òíèõ çàñîá³â çàõèñòó: ïàðîë³, âîäÿ-
í³ çíàêè, êîäè äîñòóïó òîùî. Êð³ì
öüîãî, ìîæëèâèì º âèêîðèñòàííÿ öèô-
ðîâîãî ï³äïèñó, ñóòü ÿêîãî ïîëÿãàº â
òîìó, ùî â³í äîçâîëÿº ³äåíòèô³êóâàòè
ñïðàâæíüîãî àâòîðà ïåâíîãî òâîðó,
çí³ìàþ÷è â êîíòðàãåíòà áóäü-ÿê³ ñóì-
í³âè ïðî òå, ç êèì â³í ìàº ñïðàâó [24].
Çàñòîñóâàííÿ òåõí³÷íèõ çàñîá³â çàõè-
ñòó äîçâîëÿº ²íòåðíåò-ÇÌ² óíèêíóòè
áåçäîçâ³ëüíîãî êîï³þâàííÿ ìàòåð³àë³â,
íàïðèêëàä ôîòîãðàô³é ç ì³ñöÿ ïîä³é,
àäæå ñó÷àñí³ òåõí³÷í³ çàñîáè çàõèñòó
óíåìîæëèâëþþòü êîï³þâàííÿ âì³ñòó
ñòîð³íêè, àáî äîçâîëÿþòü íàíåñòè öèô-
ðîâ³ çíàêè, ùî çáåð³ãàþòüñÿ íàâ³òü
ï³ñëÿ äðóêó ôîòî.

Íà äóìêó ². Âàùèíöÿ, âñòàíîâëåí-
íÿ òåõí³÷íèõ çàñîá³â çàõèñòó àâòîð-
ñüêèõ ïðàâ ìîæíà ðîçö³íþâàòè
ÿê îäèí ç³ ñïîñîá³â ñàìîçàõèñòó [25,
141]. Òàêî¿ æ ïîçèö³¿ äîòðèìóºòüñÿ
é Ñ. Áóðëàêîâ, ÿêèé äîâîäèòü, ùî ñàìî-
çàõèñò öèâ³ëüíèõ ïðàâ ìîæå çä³éñíþ-
âàòèñÿ íå ëèøå çà íàÿâíîñò³ ïîðóøåí-
íÿ öèâ³ëüíîãî ïðàâà àáî ïðîòèïðàâíî-

ãî ïîñÿãàííÿ íà ñâîº ïðàâî àáî ïðàâî
òðåòüî¿ îñîáè, à ìîæå çä³éñíþâàòèñÿ ç
ìåòîþ çàïîá³ãàííÿ ìàéáóòí³ì, éìîâ³ð-
íèì ïðàâîïîðóøåííÿì øëÿõîì çàñòî-
ñóâàííÿ òåõí³÷íèõ çàñîá³â çàõèñòó
îñîáèñòèõ òà âèêëþ÷íèõ (ìàéíîâèõ)
ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³. Â³í
ìîòèâóº öå òèì, ùî ñàìîçàõèñò öè-
â³ëüíèõ ïðàâ ëîã³÷íî âèïëèâàº ç ïðàâà
êîæíîãî áóäü-ÿêèìè íåçàáîðîíåíèìè
çàêîíîì çàñîáàìè çàõèùàòè ñâî¿ ïðàâà
³ ñâîáîäè â³ä ïîðóøåíü ³ ïðîòèïðàâ-
íèõ ïîñÿãàíü, ÿêå çàêð³ïëåíî ó ñò. 55
Êîíñòèòóö³¿ Óêðà¿íè [26].

Ïðîòå ö³ëêîì ñëóøíî çàóâàæóº
Â. Òåðëåöüêèé «òåõí³÷í³ çàõîäè çà-
õèñòó òâîð³â òà îá’ºêò³â ñóì³æíèõ
ïðàâ íå ìîæóòü ãàðàíòóâàòè â³äñóò-
í³ñòü ïðàâîïîðóøåíü, îñê³ëüêè áóäü-
ÿêèé òåõí³÷íèõ çàõèñò, ùî çàáåçïå÷ó-
ºòüñÿ îäíèìè òåõí³÷íèìè çàñîáàìè,
ìîæå áóòè ïîäîëàíèé ó ðåçóëüòàò³ çà-
ñòîñóâàííÿ ³íøèõ òåõí³÷íèõ çàñîá³â,
ÿê³ äîçâîëÿþòü éîãî óñóíóòè, çàáëîêó-
âàòè àáî ³íøèì ñïîñîáîì îá³éòè» [15,
22]. Òàêî¿ æ äóìêè äîòðèìóºòüñÿ ³
Ñ. Ñóäàðèêîâ [7, 194].

Âèêëàäåíå äàº ï³äñòàâè äî âèñíîâ-
êó, ùî âñòàíîâëåííÿ òåõí³÷íèõ çàñî-
á³â çàõèñòó ìîæíà ðîçãëÿäàòè ÿê çà-
ïðîâàäæåííÿ ïîïåðåäæóâàëüíèõ çàõî-
ä³â àáî ïîïåðåäí³é ñàìîçàõèñò. À íå-
ëåãàëüíèé îáõ³ä òàêèõ çàñîá³â º ïðàâî-
ïîðóøåííÿì ³ âèìàãàòèìå ïîäàëüøîãî
çàõèñòó àáî ñàìîçàõèñòó.

Òîæ, ñàìîçàõèñò ìîæíà ðîçïîä³ëè-
òè íà âëàñíå ñàìîçàõèñò ³ ïîïåðåäí³é
ñàìîçàõèñò. Âîäíî÷àñ âèíèêàº çàïè-
òàííÿ, ÷è ìîæíà ðîçãëÿäàòè âñòàíîâ-
ëåííÿ òåõí³÷íèõ çàñîá³â çàõèñòó ÿê
ñàìîçàõèñò, àäæå ïîðóøåííÿ ïðàâ
ùå íå â³äáóëîñÿ? 

Ñïðàâä³, çàõèñò ïðàâ â³äáóâàºòüñÿ
ïîñòôàêòóì, ï³ñëÿ òîãî ÿê â³äáóëîñÿ
ïîðóøåííÿ, à çà çàãàëüíèì ï³äõîäîì
îõîðîíà ïðàâ ñïðÿìîâàíà íà çàáåç-
ïå÷åííÿ íîðìàëüíî¿ ðåàë³çàö³¿ ïðàâ
íà åòàï³ äî ïîðóøåííÿ. Ìåòîþ ïðàâî-
âî¿ îõîðîíè º ñòâîðåííÿ óìîâ äëÿ çà-
ïîá³ãàííÿ ïðàâîïîðóøåííÿì, ùî ³ º
ìåòîþ âñòàíîâëåííÿ òåõí³÷íèõ çàñîá³â
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çàõèñòó. Ñàìå òîìó â ë³òåðàòóð³ âæå
âèñóâàëàñÿ òàêà ïðîïîçèö³ÿ: «Ñàìî-
îõîðîíîþ ïðàâà âëàñíîñò³ º ïðàâîì³ð-
í³ ä³¿ âëàñíèêà ìàéíà ÷è ³íøî¿ îñîáè,
ùî çä³éñíþþòüñÿ áåç çâåðíåííÿ äî
êîìïåòåíòíèõ îðãàí³â äåðæàâè, íå ñó-
ïåðå÷àòü âèìîãàì ÷èííîãî çàêîíîäàâ-
ñòâà Óêðà¿íè òà ìîðàëüíèì çàñàäàì
ñóñï³ëüñòâà, ³ ïîëÿãàþòü ó çàñòîñóâàí-
í³ êîìïëåêñó ïðåâåíòèâíèõ çàõîä³â ³ç
ìåòîþ çàáåçïå÷åííÿ ñõîðîííîñò³ íà-
ëåæíîãî éîìó ÷è ³íøèì îñîáàì
ìàéíà, à òàêîæ çàïîá³ãàííÿ éîãî çíè-
ùåííþ, ïîøêîäæåííþ òà ³íøèì íåãà-
òèâíèì íàñë³äêàì» [9, 5]. Òîæ âëàñíå
ä³þ ç³ âñòàíîâëåííÿ òåõí³÷íèõ çàñîá³â
çàõèñòó íåîáõ³äíî ââàæàòè ñàìîîõîðî-
íîþ, òîìó ùî ïîðóøåííÿ ìîæå é
íå â³äáóòèñÿ âçàãàë³. Òîæ, ñàìîçàõèñò
á³ëüø äîðå÷íî ðîçä³ëèòè íà âëàñíå
ñàìîçàõèñò ³ ñàìîîõîðîíó. 

Âèñíîâêè
Ïðîâåäåíèé àíàë³ç äàº ï³äñòàâè

äëÿ âèñíîâêó, ùî â ñó÷àñíîìó ³íôîð-
ìàö³éíîìó ñóñï³ëüñòâ³ ñàìîçàõèñò
º ÷è íå íàéåôåêòèâí³øèì ñïîñîáîì çà-
õèñòó. Çàêîíîäàâåöü íå ïåðåäáà÷àº
âèçíà÷åíèõ ñïîñîá³â ñàìîçàõèñòó, äîç-
âîëÿþ÷è îñîá³ ä³ÿòè íà âëàñíèé ðîç-
ñóä (ó ìåæàõ ÷èííîãî çàêîíîäàâñòâà).
Êð³ì öüîãî, íåâèð³øåíèìè â íàö³î-
íàëüíîìó çàêîíîäàâñòâ³ òà ñóäîâ³é
ïðàêòèö³ íà ñó÷àñíîìó åòàï³ º ïèòàí-
íÿ ô³êñàö³¿ ïîðóøåíü òà íàäàííÿ äî-
êàç³â â åëåêòðîíí³é ôîðì³. Ñàìå òîìó

³ñíóº íåîáõ³äí³ñòü âðàõóâàííÿ ó çàêîíî-
äàâñòâ³ òàêèõ ïðîïîçèö³é:
1) ñïðîñòóâàííÿ íåäîñòîâ³ðíî¿ ³íôîð-

ìàö³¿ â öèôðîâîìó ÇÌ² ìàº â³äáó-
âàòèñÿ ÷åðåç âèïðàâëåííÿ ïîìèë-
êè â ïåðâèííîìó ìàòåð³àë³; çàçíà-
÷åííÿ òàì ñàìî ïðî òå, ùî áóëà
äîïóùåíà ïîìèëêà, òà âèêëàäåííÿ
îêðåìîãî, íîâîãî ïîâ³äîìëåííÿ
ùîäî òîãî, ùî ïîðóøåííÿ óñóíóòî; 

2) ëèñòóâàííÿ çà äîïîìîãîþ åëåê-
òðîííî¿ ïîøòè º äîñòàòí³ì äîêà-
çîì äëÿ ñóäó çà óìîâè îäíîçíà÷íî¿
³äåíòèô³êàö³¿ ïîøòîâî¿ ñêðèíüêè
ç îñîáàìè, ÿê³ âåëè ëèñòóâàííÿ;

3) ðåºñòðàö³éí³ äàí³ ïåâíî¿ îñîáè,
ùî îäíîçíà÷íî äîçâîëÿþòü ³äåíòè-
ô³êóâàòè ¿¿, ìîæóòü âèêîðèñòîâó-
âàòèñÿ äëÿ ï³äòâåðäæåííÿ àâòîð-
ñòâà òà (÷è) íàÿâíîñò³ àâòîðñüêèõ
ïðàâ;

4) ïðè âèïëàò³ êîìïåíñàö³é íåîáõ³ä-
íî âñòàíîâèòè ðîçä³ëåííÿ ð³âí³â
â³äïîâ³äàëüíîñò³ äëÿ ð³çíèõ âè-
ïàäê³â;

5) íîòàð³àëüíå çàñâ³ä÷åííÿ ìàòåð³à-
ë³â âåá-ñàéòó ìàº ô³êñóâàòèñÿ ïåâ-
íèìè òåõí³÷íèìè çàñîáàìè. 
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Ìàöêåâè÷ Î. Îñîáåííîñòè çàùèòû àâòîðñêèõ ïðàâ â öèôðîâîé ìàññìåäèéíîé
ñðåäå. Óäåëåíî âíèìàíèå àíàëèçó îñîáåííîñòåé çàùèòû àâòîðñêîãî ïðàâà â êîíòåêñòå
äåÿòåëüíîñòè ñðåäñòâ ìàññîâîé èíôîðìàöèè, â ÷àñòíîñòè, ñàìîçàùèòå, òåõíè÷åñêèì
ñðåäñòâàì çàùèòû, à òàêæå âîïðîñàì ïðåäîñòàâëåíèÿ è ôèêñèðîâàíèÿ äîêàçà-
òåëüñòâ, èìåþùèõ ýëåêòðîííóþ ôîðìó. Â ñâÿçè ñ ýòèì àâòîðîì âûñêàçàíû îïðåäå-
ëåííûå ðåêîìåíäàöèè îòíîñèòåëüíî èçìåíåíèé â çàêîíîäàòåëüñòâî Óêðàèíû, ÷òî îò-
ðàæåíî â òåêñòå.

Êëþ÷åâûå ñëîâà: çàùèòà, ñàìîçàùèòà, ñïîñîáû çàùèòû, äîêàçàòåëüñòâà â ýëåê-
òðîííîé ôîðìå

Matskevych O. Features of copyright protection in digital media environment. This
paper aims to provide a study of the specifics of copyright protection in digital media
environment. The aim is achieved by the analysis of theoretical developments and judi-
cial practice. 

The author investigates the means of defense of civil rights. The peculiar attention
is driven to self-protection of copyrights and related rights which is the fastest mean
for author to protect their rights in digital environment for now. It’s also shown that
some means of civil rights protection may be used within a self-protection too. These
means can be: the prohibition of the dissemination of information, restoration of the sit-
uation that existed before the infringement, termination actions violating the right, etc.

Such way of defense as refutation of misinformation in digital media is considered
more particularly. It’s proposed to use following procedure of refutation in Internet
mass media: the correction of mistake in original material; indication in the same place
that there was a mistake, and posting of a separate, new message about the elimination
of violation.

As the result of analysis of courts cases and features of electronic mail correspon-
dence it was proved that it may be à due evidence in civil cases. So the author proposed
changes to Civil Procedural Code of Ukraine and the Law «On Copyright and Related
Rights» to set out this kind of evidences. 

Notary certification as an evidence at a trial is also investigated. The author makes
the conclusion that it’s possible to use it with simultaneous video recording of actions
of notary public. 

Some scholars consider technical means of protection to be self-protection means.
At the same time it is proven they are the means of self-guarding.

Key words: self-guarding, self-protection, digital environment, digital media, evi-
dences, technical means of protection
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Ïðîàíàë³çîâàíî ïðàâîâó ïðèðîäó ã³ïåðïîñèëàíü ó ìåðåæ³ ²íòåðíåò ³ çä³éñíåíî
¿õ êëàñèô³êàö³þ. Ðîçãëÿíóòî ñï³ââ³äíîøåííÿ ã³ïåðïîñèëàííÿ ç îá’ºêòàìè àâòîðñüêîãî
ïðàâà, ç äîìåííèìè ³ìåíàìè. Äîñë³äæåíî, ÷è º ðîçì³ùåííÿ ã³ïåðïîñèëàííÿ ñïîñîáîì
âèêîðèñòàííÿ òâîðó, íà ÿêèé ã³ïåðïîñèëàííÿ àäðåñóº.

Êëþ÷îâ³ ñëîâà: ã³ïåðïîñèëàííÿ, ²íòåðíåò, âåá-ñàéò, âèêîðèñòàííÿ òâîðó

Àêòóàëüí³ñòü òåìè äîñë³äæåííÿ.
Îäíèì ç âàæëèâèõ àñïåêò³â ôóíêö³î-
íóâàííÿ ìåðåæ³ ²íòåðíåò º àäðåñàö³ÿ
ì³æ ¿¿ ð³çíèìè ñòðóêòóðíèìè åëåìåí-
òàìè, ùî çä³éñíþºòüñÿ, ñåðåä ³íøîãî,
çà äîïîìîãîþ ã³ïåðïîñèëàíü. Âèêîðè-
ñòàííÿ ã³ïåðïîñèëàíü º îäíèì ç îñíîâ-
íèõ ïðîÿâ³â àêòèâíîñò³ â ìåðåæ³
²íòåðíåò. Ã³ïåðïîñèëàííÿ ñëóãóþòü
ñâîºð³äíèì âêàç³âíèêîì ì³æ ð³çíîìà-
í³òíèìè åëåìåíòàìè (âåá-ñàéòàìè,
ôàéëàìè, ñåðâåðàìè òîùî), áåç ÿêèõ
ôóíêö³îíóâàííÿ ìåðåæ³ ²íòåðíåò
ïðàêòè÷íî íåìîæëèâå.

Á³ëüøå òîãî, äåÿê³ âåá-ñàéòè (íà-
ïðèêëàä ñîö³àëüí³ ìåðåæ³) íàäàþòü
ìîæëèâ³ñòü âëàñíèêàì ³íøèõ âåá-ñàé-
ò³â âáóäîâóâàòè â ¿õí³ âåá-ñàéòè ñòðóê-
òóðí³ åëåìåíòè, ùî äîçâîëÿþòü êîðè-
ñòóâà÷àì ³ â³äâ³äóâà÷àì îñòàíí³õ â
îäíó ä³þ ðîçì³ñòèòè ã³ïåðïîñèëàííÿ
íà âåá-ñòîð³íêó, ùî ïåðåãëÿäàºòüñÿ, ó
ïðîô³ë³ çàçíà÷åíèõ êîðèñòóâà÷³â â³ä-
ïîâ³äíèõ ñîö³àëüíèõ ìåðåæ.

Ñòàíîì íà òðàâåíü 2015 ð. â Óêðà¿-
í³ ïîíÿòòÿ, íîðìàòèâíå ðåãóëþâàííÿ
ðîçì³ùåííÿ ã³ïåðïîñèëàíü ó ìåðåæ³
²íòåðíåò â³äñóòíº.

Ìåòîþ ñòàò³ º ç’ÿñóâàííÿ ïîíÿòòÿ,
ïðàâîâî¿ ïðèðîäè ã³ïåðïîñèëàíü ó ìå-
ðåæ³ ²íòåðíåò òà ¿õ êëàñèô³êàö³¿; ñï³â-
â³äíîøåííÿ ã³ïåðïîñèëàííÿ ç îá’ºêòà-
ìè àâòîðñüêîãî ïðàâà, ç äîìåííèìè
³ìåíàìè òà ðîçãëÿä ðîçì³ùåííÿ ã³ïåð-
ïîñèëàííÿ ÿê ñïîñîáó âèêîðèñòàííÿ
òâîðó, íà ÿêèé ã³ïåðïîñèëàííÿ àäðå-
ñóº, çîêðåìà â ðîçð³ç³ ìîæëèâîãî çà-
ïðîâàäæåííÿ íîâîãî âèäó ïîðóøåííÿ
àâòîðñüêîãî ïðàâà òà âñòàíîâëåííÿ
â³äïîâ³äàëüíîñò³ çà íüîãî.

Ñòóï³íü íàóêîâî¿ ðîçðîáêè. Â Óêðà¿í³
çàçíà÷åí³ ïèòàííÿ íå äîñë³äæóâàëèñÿ.
Ïðè ðîáîò³ íàä ö³ºþ ñòàòòåþ âðàõîâàíî
ðåçóëüòàòè äîñë³äæåíü ³íîçåìíèõ íàó-
êîâö³â, à ñàìå: Ä. Ðîóëàíä, À. Êåì-
ïáåëë, Ò. Àäàìñ, Ê. Âåéí, Ë. Áåíòë³,
Å. Äåðêëåéë, Ò. Äðàéåð, Ñ. Äóñîëüºð,
Ê. ¥åé´åð, Äæ. ¥ð³ôô³òñ, Ð. Õ³ëò³,
Ï. Áåðíò Ãó´åíãîëòç, Ì. Äæàññåíñ,
Ì. Êðåòñ÷ìåð, À. Ìåòç´åð, À. Ïåóêåðò,
Ì. Ð³öîëô³, Ì. Ñåíôòëåáåí, À. Ñòðîóåë,
Ì. Â³âàíò, Ð. Xàëàáàðäåð, ². Á³ð,
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íîì ðîçóì³þòü ïîñèëàííÿ ç ã³ïåðòåêñ-
òîâèõ äîêóìåíò³â â ³íøå ì³ñöå, ùî àê-
òèâ³çóºòüñÿ íàòèñêàííÿì íà âèä³ëåíå
ñëîâî ÷è çîáðàæåííÿ [1].

Ó ëèñòîïàä³ 2014 ð. â Äåðæàâí³é
ñëóæá³ ³íòåëåêòóàëüíî¿ âëàñíîñò³
Óêðà¿íè áóëî ðîçïî÷àòî îáãîâîðåííÿ
ïðîåêòó Çàêîíó Óêðà¿íè «Ïðî âíåñåí-
íÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â
Óêðà¿íè ùîäî çàõèñòó ïðàâ ³íòåëåêòó-
àëüíî¿ âëàñíîñò³ ó ìåðåæ³ ²íòåðíåò»
³ óòâîðåíî â³äïîâ³äíó ðîáî÷ó ãðóïó çà
ó÷àñòþ çíà÷íî¿ ê³ëüêîñò³ ó÷àñíèê³â
ðèíê³â ðåºñòðàö³é äîìåííèõ ³ìåí,
ïðàâîâëàñíèê³â, îïåðàòîð³â, ïðîâàéäå-
ð³â ïîñëóã äîñòóïó äî ìåðåæ³ ²íòåð-
íåò, ¿õ ïðîô³ëüíèõ àñîö³àö³é, ñï³ëîê,
àäâîêàòñüêèõ îá’ºäíàíü. Òàê, ó áåðåç-
í³ 2015 ð. áóëî ðîçðîáëåíî ðåäàêö³þ
ïðîåêòó Çàêîíó Óêðà¿íè, ÿêèì, çîêðå-
ìà, ïðîïîíóºòüñÿ äîïîâíèòè ñò. 1 Çà-
êîíó Óêðà¿íè «Ïðî àâòîðñüêå ïðàâî
³ ñóì³æí³ ïðàâà» òàêèì: ã³ïåðïîñèëàí-
íÿ — ôîðìàë³çîâàíèé â³äïîâ³äíî äî
ñòàíäàðò³â ²íòåðíåò çàïèñ àäðåñè âåá-
ñàéòó àáî éîãî ÷àñòèíè (äàíèõ) [2].

Âåðõîâíèé ñóä Êàíàäè ó ñïðàâ³
Crookes v. Newton, 2011 SCC 47, [2011]
3 S.C.R. 269 ïîð³âíÿâ ã³ïåðïîñèëàííÿ
ç ïîñèëàííÿìè: «Ã³ïåðïîñèëàííÿ
ìàþòü òàêå æ â³äíîøåííÿ äî êîíòåí-
òó, ÿê ³ ïîñèëàííÿ â ë³òåðàòóðíèõ
äæåðåëàõ. Îáèäâà ÿâèùà â³äñèëàþòü
äî ÷îãîñü óæå íàÿâíîãî é îáèäâà
ÿâèùà âèìàãàþòü ïåâíèõ ä³é ç áîêó
îñîáè, ïåðø í³æ âîíà îòðèìóº äîñòóï
äî êîíòåíòó» [3; ï. 30].

Ìè æ ïðîïîíóºìî ï³ä ã³ïåðïîñè-
ëàííÿì ðîçóì³òè íàá³ð ³íñòðóêö³é, ùî
â ðàç³ ¿õ àêòèâàö³¿, ïåðåàäðåñóþòü íà
³íøèé åëåìåíò ó ìåðåæ³ ²íòåðíåò.
Ê³ëüê³ñòü ³ âèäè òàêèõ ³íñòðóêö³é çà-
ëåæàòü â³ä ôàêóëüòàòèâíèõ åëåìåíò³â
ã³ïåðïîñèëàííÿ òà âèäó ïðîòîêîëó,
ùî âèêîðèñòîâóºòüñÿ. Îáîâ’ÿçêîâèìè
ñòðóêòóðíèìè åëåìåíòàìè ã³ïåðïîñè-
ëàííÿ º àäðåñà, çà ÿêîþ ìàº â³äáóòèñÿ
ïåðåõ³ä, ³ îïèñîâà ³íôîðìàö³ÿ (òåêñò,
çîáðàæåííÿ ÷è ³íøèé åëåìåíò), ùî â³-
äîáðàæàºòüñÿ íà ïðèñòðî¿ âèâåäåííÿ.
Ôàêóëüòàòèâíèìè åëåìåíòàìè ã³ïåð-

ïîñèëàííÿ º éîãî àòðèáóòè, à ñàìå:
øðèôò, òàéòë (àíãë. title, àòðèáóò, ùî
âèêîðèñòîâóºòüñÿ äëÿ îïèñó çì³ñòó
åëåìåíòó ÿê ï³äêàçêà, ÿêà ç’ÿâëÿºòüñÿ
ïðè íàâåäåíí³ êóðñîðà íà åëåìåíò [4]),
ðîçì³ð òåêñòó, ïðèìóñîâå â³äêðèòòÿ
ã³ïåðïîñèëàííÿ ó íîâîìó â³êí³ áðàóçå-
ðà òîùî). 

Ã³ïåðïîñèëàííÿ ìîæíà êëàñèô³êó-
âàòè çà ð³çíèìè êðèòåð³ÿìè.

Çà ìåðåæåâèì ïðîòîêîëîì, ùî âè-
êîðèñòîâóºòüñÿ áóâàþòü ã³ïåðïîñèëàí-
íÿ: ç URL-àäðåñîþ, IP-àäðåñîþ, ed2k-
ïîñèëàííÿ, sop-ïîñèëàííÿ ëîêàëüí³ ã³-
ïåðïîñèëàííÿ, magnet-ïîñèëàííÿ,
ftp-ïîñèëàííÿ òîùî. Äëÿ â³äêðèòòÿ ã³-
ïåðïîñèëàíü, ÿê³ âèêîðèñòîâóþòü
ïåâí³ ìåðåæåâ³ ïðîòîêîëè, íåîáõ³äíå
ñïåö³àë³çîâàíå ïðîãðàìíå çàáåçïå÷åí-
íÿ. Íàïðèêëàä, ³íòåðíåò-áðàóçåð ç áà-
çîâîþ ôóíêö³îíàëüí³ñòþ íå çìîæå â³ä-
êðèòè sop-ïîñèëàííÿ. Õî÷à çà ñâî¿ì
çì³ñòîì âñ³ çàçíà÷åí³ âèäè º ã³ïåðïî-
ñèëàííÿìè. Çíà÷åííÿ òàêî¿ êëàñèô³-
êàö³¿ ïîëÿãàº â íåîáõ³äíîñò³ îõîïëåí-
íÿ ïðàâîâîþ êàòåãîð³ºþ «ã³ïåðïîñè-
ëàííÿ â ìåðåæ³ ²íòåðíåò» âñ³õ âèä³â
ã³ïåðïîñèëàíü íåçàëåæíî â³ä òîãî,
ÿêèé ìåðåæåâèé ïðîòîêîë âîíè âèêî-
ðèñòîâóþòü ³ â ÿêîìó ïðîãðàìíîìó çà-
áåçïå÷åíí³ ôóíêö³îíóþòü.

Çà õàðàêòåðîì îïèñîâî¿ ³íôîðìàö³¿,
ùî â³äîáðàæàºòüñÿ íà ïðèñòðî¿ âèâå-
äåííÿ, ã³ïåðïîñèëàííÿ ìîæóòü ìàòè
ñëîâåñíèé àáî îá’ºêòíèé âèãëÿä.

Çàëåæíî â³ä âåá-ñòîð³íîê, íà ÿê³
âåäóòü ã³ïåðïîñèëàííÿ, ìîæëèâà ¿õíÿ
êëàñèô³êàö³ÿ çà ê³íöåâèì ïðèçíà÷åí-
íÿ Ä. Ðîóëàíä òà À. Êåìïáåëë âèä³-
ëÿþòü ïðÿì³ òà ãëèáîê³ (àíãë. deep)
ã³ïåðïîñèëàííÿ. Ïðÿì³ ïîñèëàííÿ àä-
ðåñóþòü íà âåá-ñòîð³íêó, íà ÿê³é ³ ðîç-
ì³ùóþòüñÿ â³äïîâ³äí³ îá’ºêòè àâòîð-
ñüêîãî ïðàâà. Ï³ä ãëèáîêèìè íàóêîâö³
ïðîïîíóþòü ðîçóì³òè ã³ïåðïîñèëàííÿ
â³äðàçó íà ïåâíó âåá-ñòîð³íêó âåá-ðå-
ñóðñó â îáõ³ä ãîëîâíî¿ (äîìàøíüî¿)
ñòîð³íêè. Ó÷åí³ êîíñòàòóþòü áàæàííÿ
ïðàâîâîëîä³ëüö³â çàáîðîíèòè ãëèáîê³
ã³ïåðïîñèëàííÿ, ùî ïîÿñíþºòüñÿ
òàêèì: ïî-ïåðøå, ïðàâîâîëîä³ëüö³ áà-
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æàþòü çáåðåãòè êîíòðîëü íàä ïîøè-
ðåííÿì âëàñíîãî êîíòåíòó; ïî-äðóãå,
÷èìàëî âåá-ðåñóðñ³â îòðèìóþòü äîäàò-
êîâèé ïðèáóòîê â³ä ðîçì³ùåííÿ ðåê-
ëàìè íà ñâî¿õ äîìàøí³õ ñòîð³íêàõ
³ öåé äîõ³ä áåçïîñåðåäíüî ïîâ’ÿçàíèé
ç ê³ëüê³ñòþ ïåðåõîä³â (àíãë. hits) íà
ãîëîâí³é ñòîð³íö³ [5, 176].

Ç ïîçèö³¿ àâòîðà, íàâåäåíà êëàñèô³-
êàö³ÿ º íåïîâíîþ, ïîçàÿê çà ê³íöåâèì
ïðèçíà÷åííÿì º òàêîæ áåçïîñåðåäí³
òà îïîñåðåäêîâàí³ àíîí³ìí³ ã³ïåðïîñè-
ëàííÿ.

Áåçïîñåðåäí³ì º ã³ïåðïîñèëàííÿ íà
êîíêðåòíèé îá’ºêò àâòîðñüêîãî ïðàâà,
à íå íà âåá-ñòîð³íêó çàãàëîì. Ïðè àê-
òèâàö³¿ òàêîãî ã³ïåðïîñèëàííÿ êîðè-
ñòóâà÷ íå ïåðåõîäèòü íà íîâó ñòîð³í-
êó, à â³äáóâàºòüñÿ áåçïîñåðåäíº â³ä-
êðèòòÿ ôàéëó.

Ï³ä îïîñåðåäêîâàíèìè àíîí³ìíèìè
ã³ïåðïîñèëàííÿìè, íà äóìêó àâòîðà,
ïîòð³áíî ðîçóì³òè ã³ïåðïîñèëàííÿ,
ùî ñïðÿìîâóþòü êîðèñòóâà÷à íå íà
ê³íöåâèé âåá-ñàéò, à íà ïðîì³æíèé
âåá-ñàéò, ç ÿêîãî ìîæëèâà ïåðåàäðåñà-
ö³ÿ íà ê³íöåâèé.

Àíîí³ìí³ îçíà÷àº, ùî çà äîïîìîãîþ
òàêèõ ñåðâ³ñ³â àäì³í³ñòðàòîðè âåá-ñàé-
ò³â, íà ÿêèõ ðîçì³ùóþòüñÿ ã³ïåðïî-
ñèëàííÿ, ìàþòü ìîæëèâ³ñòü ïðèõîâàòè
àäðåñó ñâîãî âåá-ñàéòó â ñïèñêàõ âõ³ä-
íèõ ç’ºäíàíü íà ñåðâåðàõ, íà ÿê³ íà-
ïðàâëÿþòü ã³ïåðïîñèëàííÿ. Òîæ âëàñ-
íèêè ê³íöåâèõ âåá-ñàéò³â íå çìîæóòü
ä³çíàòèñÿ, ç ÿêîãî ñàéòó ç íèìè ç’ºäíà-
ëèñÿ â³äâ³äóâà÷³. Êð³ì öüîãî, ê³ëüê³ñòü
òàêèõ àâòîìàòè÷íèõ ïåðåàäðåñàö³é
í³÷èì íå îáìåæåíà. Òàê³ ñåðâ³ñè, çà-
çâè÷àé, ïåðåáóâàþòü â ð³çíèõ þðèñ-
äèêö³ÿõ, ùî óñêëàäíþº ïðîöåäóðó
äîâåäåííÿ ôàêòó ïîðóøåííÿ àâòîð-
ñüêèõ ïðàâ. 

Çàêîíîïðîåêòîì ÄÑ²Â ïåðåäáà÷à-
ºòüñÿ ââåäåííÿ ïîðÿäêó ïðèïèíåííÿ ³
çàïîá³ãàííÿ ïîðóøåííÿì àâòîðñüêîãî
ïðàâà é (àáî) ñóì³æíèõ ïðàâ ó ìåðåæ³
²íòåðíåò ³ ëîêàëüíèõ ìåðåæàõ:
Ñóá’ºêò àâòîðñüêîãî ïðàâà ³ (àáî) ñó-
ì³æíèõ ïðàâ ó âèïàäêó âèÿâëåííÿ
åëåêòðîííî³ ̈ (öèôðîâî³ ̈) ³íôîðìàö³³ ̈,

ùî ïîðóøóº àâòîðñüêå ïðàâî ³ (àáî)
ñóì³æí³ ïðàâà àáî ã³ïåðïîñèëàííÿ íà
òàêó ³íôîðìàö³þ ó ìåðåæ³ ²íòåðíåò
àáî ëîêàëüí³é ìåðåæ³ ìàº ïðàâî çâåð-
íóòèñÿ äî âëàñíèêà âåá-ñàè̆òó, áàãàòî-
êîðèñòóâàöüêî³̈ ïëàòôîðìè, ëîêàëüíî³̈
ìåðåæ³, ñåðâåðó, ïîñòà÷àëüíèêà ïî-
ñëóã òåõí³÷íîãî çáåð³ãàííÿ (õîñòèíãó),
ç âèìîãîþ ùîäî ïðèïèíåííÿ ïîðóøåí-
íÿ àâòîðñüêîãî ïðàâà ³ (àáî) ñóì³æíèõ
ïðàâ ó ìåðåæ³ ²íòåðíåò àáî ëîêàëüí³é
ìåðåæ³ [2]. Òîæ, ðîçì³ùåííÿ ã³ïåðïî-
ñèëàííÿ íà åëåêòðîííó (öèôðîâó) ³í-
ôîðìàö³³þ, ùî ïîðóøóº àâòîðñüêå
ïðàâî ³ (àáî) ñóì³æí³ ïðîïîíóºòüñÿ
ïðèð³âíÿòè äî ïîðóøåííÿ àâòîðñüêîãî
³ (àáî) ñóì³æíèõ ïðàâ.

Ç îãëÿäó íà ïðîâåäåíèé àíàë³ç, íå-
çðîçóì³ëèì º, çà ÿêèé ñàìå âèä ã³ïåð-
ïîñèëàííÿ çà ê³íöåâèì ïðèçíà÷åííÿì
ó çàêîíîïðîåêò³ ÄÑ²Â ïåðåäáà÷åíà â³ä-
ïîâ³äàëüí³ñòü. Àäæå çàçâè÷àé, âåá-
ñàéòè, ÿê³ çàéìàþòüñÿ ðîçì³ùåííÿì
³ êàòàëîã³çàö³ºþ ã³ïåðïîñèëàíü íà
³íø³ âåá-ñàéòè, — ôàéëîñõîâèùà —
ðîçì³ùóþòü ã³ïåðïîñèëàííÿ íà ³íøèé
âåá-ñàéò, à íå ïðÿìå ÷è áåçïîñåðåäíº
ã³ïåðïîñèëàííÿ íà îá’ºêò àâòîðñüêîãî
ïðàâà â öèôðîâ³é ôîðì³. Äëÿ îòðèìàí-
íÿ äîñòóïó äî òàêîãî îá’ºêòà êîðèñòó-
âà÷åâ³ íåîáõ³äíî çðîáèòè ïåâí³ äîäàò-
êîâ³ ä³¿ áåçïîñåðåäíüî íà ³íøîìó âåá-
ñàéò³.

À òîìó âáà÷àºòüñÿ, ùî ï³äõ³ä ÄÑ²Â
ùîäî ðîçì³ùåííÿ ïðÿìèõ ïîñèëàíü íà
âåá-ñàéòàõ ó êîíòåêñò³ â³äïîâ³äàëüíîñò³
âëàñíèê³â âåá-ñàéò³â º íåäîñêîíàëèì.
Ó ðàç³ âèêîðèñòàííÿ îïîñåðåäêîâàíèõ
àíîí³ìíèõ ã³ïåðïîñèëàíü äîâåäåííÿ
ôàêòó ðîçì³ùåííÿ ñàìå ã³ïåðïîñèëàí-
íÿ íà ñàéò, äå ðîçì³ùåíà ³íôîðìàö³ÿ,
çàõèùåíà àâòîðñüêèì ïðàâîì, áóäå
ìîæëèâî ò³ëüêè ÷åðåç ïðîâåäåííÿ åêñ-
ïåðòèçè — äîñë³äæåííÿ òåëåêîìóí³êà-
ö³éíèõ ñèñòåì (îáëàäíàííÿ) òà çàñîá³â.
Îäíàê çàçíà÷åíà ïðîáëåìà ïîòðåáóº
îêðåìîãî äîñë³äæåííÿ.

Çà ð³âíåì äîñòóïó ìîæíà âèä³ëèòè
ã³ïåðïîñèëàííÿ íà îá’ºêòè, ùî ïåðåáó-
âàþòü ó â³äêðèòîìó äîñòóï³, ³ ã³ïåðïî-
ñèëàííÿ íà îá’ºêòè, äîñòóï äî ÿêèõ
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ìîæëèâèé ò³ëüêè ï³ñëÿ ïðîöåäóðè ðå-
ºñòðàö³¿/âåðèô³êàö³¿ êîðèñòóâà÷à òà
(÷è) îïëàòè äîñòóïó).

Çà õàðàêòåðîì ³íôîðìàö³¿, íà ÿêó
ïåðåàäðåñóº ã³ïåðïîñèëàííÿ, ¿õ ìîæíà
êëàñèô³êóâàòè íà:

•ã³ïåðïîñèëàííÿ íà ³íôîðìàö³þ,
ÿêà íå îõîðîíÿºòüñÿ àâòîðñüêèì
ïðàâîì;

•ã³ïåðïîñèëàííÿ íà îá’ºêòè, ùî
îõîðîíÿþòüñÿ àâòîðñüêèì ïðàâîì:
–íà îá’ºêòè àâòîðñüêîãî ïðàâà,

ðîçì³ùåí³ â ìåðåæ³ ²íòåðíåò
ïðàâîì³ðíî;

–íà îá’ºêòè àâòîðñüêîãî ïðàâà,
ðîçì³ùåí³ â ìåðåæ³ ²íòåðíåò áåç
çãîäè ïðàâîâîëîä³ëüö³â.

Çàëåæíî â³ä ñòðóêòóðè ã³ïåðïîñè-
ëàííÿ ìîæóòü ìàòè ïîâíó òà ñêîðî÷å-
íó àäðåñè. Ïîâíà àäðåñà ã³ïåðïîñèëàí-
íÿ ìîæå ì³ñòèòè, êð³ì äîìåííîãî
³ìåí³ òà (àáî) ÷èñëîâî³̈ àäðåñè çà ²íòåð-
íåò-ïðîòîêîëîì äîäàòêîâ³ çàïèñè ïðî
êàòàëîãè ÷è âèêëèêè é óìîâè äîñòóïó
äî ÷àñòèíè âåá-ñàè ̆òó (äàíèõ) [2].

Äëÿ ðîçãëÿäó ïðàâîâî¿ ïðèðîäè ã³-
ïåðïîñèëàíü íåîáõ³äíî ç’ÿñóâàòè
¿õ ñï³ââ³äíîøåííÿ ç: (1) ç äîìåííèìè
³ìåíàìè; (2) ç îá’ºêòàìè àâòîðñüêîãî
ïðàâà; (3) ç³ ñïîñîáîì âèêîðèñòàííÿ
òâîðó.

Ã³ïåðïîñèëàííÿ â³äð³çíÿºòüñÿ â³ä
äîìåííîãî ³ìåí³ òèì, ùî íå âñ³ âèäè
ã³ïåðïîñèëàíü ìîæóòü âèêîðèñòîâóâà-
òè äîìåíí³ ³ìåíà ó ñâî¿é îáîâ’ÿçêîâ³é
÷àñòèí³ (çàëåæèòü â³ä ìåðåæåâîãî ïðî-
òîêîëó, ùî âèêîðèñòîâóºòüñÿ). Êð³ì
öüîãî, ÿêùî äîìåííå ³ì’ÿ âèêîíóº
ôóíêö³þ ³íäèâ³äóàë³çàö³¿ ó÷àñíèê³â
öèâ³ëüíîãî îáîðîòó, òî ã³ïåðïîñèëàí-
íÿ — ôóíêö³þ àäðåñàö³¿ íà êîíêðåòíó
âåá-ñòîð³íêó ÷è ôàéë.

Çàãàëüíîâèçíàíîþ º äóìêà, ùî
âëàñí ã³ïåðïîñèëàííÿ — íå îá’ºêò
àâòîðñüêîãî ïðàâà, à ò³ëüêè åëåìåíò,
ÿêèé âèêîíóº ôóíêö³¿ àäðåñàö³¿ êîðè-
ñòóâà÷³â, îñê³ëüêè íå â³äïîâ³äàº óìî-
âàì îõîðîíîçäàòíîñò³, ùî âèñóâàþòüñÿ
äî îá’ºêò³â àâòîðñüêîãî ïðàâà

Îäíàê ìóñèìî âèñëîâèòè çàñòåðå-
æåííÿ ç öüîãî ïðèâîäó. Íåîáõ³äíî çà-

çíà÷èòè, ùî ðîçì³ð ³íôîðìàö³éíî¿
÷àñòèíè ã³ïåðïîñèëàííÿ íåîáìåæåíèé
(êð³ì âèïàäê³â âèêîðèñòàííÿ ã³ïåðïî-
ñèëàíü ó áàçàõ äàíèõ, ó ÿêèõ ðîçì³ð
êîæíî¿ ÷àñòèíè çàëåæèòü â³ä ïàðàìåò-
ð³â õîñòèíãó). Òîæ çà ïåâíèõ ï³äñòàâ
òåêñò (íåçàëåæíî â³ä ôîðìàòó êîäó-
âàííÿ), çîáðàæåííÿ àáî ³íøèé îá’ºêò
ó ñêëàä³ ã³ïåðïîñèëàííÿ ìîæå îõîðî-
íÿòèñÿ ÿê òâ³ð àáî, â³äïîâ³äíî äî ïî-
ëîæåíü ñò. 9 Çàêîíó Óêðà¿íè «Ïðî àâ-
òîðñüêå ïðàâî ³ ñóì³æí³ ïðàâà» [6, 9]
ÿê ÷àñòèíà òâîðó, ùî ìîæå âèêîðè-
ñòîâóâàòèñÿ ñàìîñò³éíî, çîêðåìà
é îðèã³íàëüíà íàçâà òâîðó. Öå æ ñàìå
çàñòåðåæåííÿ ñòîñóºòüñÿ ³ çì³ñòó ôà-
êóëüòàòèâíîãî àòðèáóòó ã³ïåðïîñèëàí-
íÿ «title».

Íà ï³äòâåðäæåííÿ öüîãî ïîòð³áíî íà-
âåñòè ³íîçåìíèé äîñâ³ä ùîäî ðîçì³ùåí-
íÿ ã³ïåðïîñèëàíü ó Í³ìå÷÷èí³ òà ²ñïà-
í³¿. Òàê, â Í³ìå÷÷èí³ 22.03.2013 ð.
áóëè ïðèéíÿò³ çì³íè äî çàêîíó «Ïðî
àâòîðñüêå ïðàâî» (Urheberrechtsgesetz),
ñò.ñò. 87F, 87G ³ 87H ÿêîãî ïåðåäáà-
÷àþòü âèêëþ÷íå ïðàâî âèäàâö³â íà êî-
ìåðö³éíå âèêîðèñòàííÿ ¿õíüîãî êîí-
òåíòó ïðîòÿãîì 1 ðîêó â³ä äíÿ ïóáë³-
êàö³¿, òèì ñàìèì îáìåæóþ÷³ ïîøóêîâ³
ñèñòåìè â³ä áåçîïëàòíîãî ïîêàçó óðèâ-
ê³â ó ã³ïåðïîñèëàííÿõ ç ãàçåòíèõ ñòà-
òåé. Îäíàê îïëàòà íå ïåðåäáà÷àºòüñÿ
çà â³äîáðàæåííÿ ïåâíèõ ñë³â àáî êî-
ðîòêèõ òåêñòîâèõ ôðàãìåíò³â. Îäíàê
â çàêîí³ íå çàçíà÷àºòüñÿ íåîáõ³äíà
ê³ëüê³ñòü ñèìâîë³â äëÿ áåçîïëàòíîãî
âèêîðèñòàííÿ [7].

Â ²ñïàí³¿ 28.10.2014 ð. áóâ ïðèéíÿ-
òèé çàêîí, ÿêèé âèìàãàº â³ä ñåðâ³ñ³â,
ùî ðîçì³ùóþòü ã³ïåðïîñèëàííÿ íà íî-
âèíè ³ âèòÿãè ç íîâèí, ñïëà÷óâàòè â³ä-
ðàõóâàííÿ îðãàí³çàö³¿ êîëåêòèâíîãî
óïðàâë³ííÿ, ùî ïðåäñòàâëÿº ³íòåðåñè
³ñïàíñüêèõ ãàçåò (Àñîö³àö³ÿ ðåäàêòî-
ð³â ³ñïàíñüêèõ ùîäåííèõ ãàçåò — As-
sociation of Editors of Spanish Dailies
(AEDE)). Øòðàô çà íåâèêîíàííÿ ö³º¿
óìîâè ìîæå ñÿãàòè 600 000 ºâðî.
Ï³ñëÿ óõâàëåííÿ öüîãî çàêîíó ñåðâ³ñ
GoogleNews, ïðèïèíèâ ñâîþ ä³ÿëü-
í³ñòü â ²ñïàí³¿ [8].
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Äëÿ ç’ÿñóâàííÿ, ÷è º ã³ïåðïîñèëàí-
íÿ ñïîñîáîì âèêîðèñòàííÿ òâîðó, íåîá-
õ³äíî ðîçãëÿíóòè, ÷è º ðîçì³ùåííÿ
ã³ïåðïîñèëàííÿ íàäàííÿì (çä³éñíåí-
íÿì) äîñòóïó äî çàãàëüíîãî â³äîìà
ïóáë³êè àáî ÷è öå º ïîïåðåäí³ì åòàïîì
äëÿ äàíîãî âèäó âèêîðèñòàííÿ òà ÷è
ïîòðåáóþòü òàê³ ä³¿ äîçâîëó ïðàâî-
âîëîä³ëüöÿ.

Äîãîâîðîì ÂÎ²Â ïðî àâòîðñüêå
ïðàâî ó ñò. 8 ïåðåäáà÷åíî âèêëþ÷íå
ïðàâî äîçâîëÿòè áóäü-ÿêå ðîçïîâñþ-
äæåííÿ ñâî¿õ òâîð³â ñåðåä øèðîêî¿
ïóáë³êè ÷åðåç äðîòîâ³ àáî íåäðîòîâ³
çàñîáè çâ’ÿçêó, çîêðåìà é ðîçïîâñþä-
æåííÿ ñâî¿õ òâîð³â ñåðåä øèðîêî¿ ïóá-
ë³êè â òàêèé ñïîñ³á, ùî ïðåäñòàâíèêè
ïóáë³êè ìîæóòü ìàòè äîñòóï äî òàêèõ
òâîð³â ó áóäü-ÿêîìó ì³ñö³ ³ â áóäü-ÿêèé
÷àñ çà ¿õí³ì âëàñíèì âèáîðîì [9, ñò. 8].

Ïîëîæåííÿ Äîãîâîðó çíàéøëè â³-
äîáðàæåííÿ â Çàêîí³ Óêðà¿íè «Ïðî
àâòîðñüêå ïðàâî ³ ñóì³æí³ ïðàâà»:
äî âèêëþ÷íèõ ïðàâ àâòîðà íàëåæèòü
ïðàâî äîçâîëÿòè àáî çàáîðîíÿòè ïî-
äàííÿ ñâî¿õ òâîð³â äî çàãàëüíîãî â³äî-
ìà ïóáë³êè òàêèì ÷èíîì, ùî ¿¿ ïðåä-
ñòàâíèêè ìîæóòü çä³éñíèòè äîñòóï äî
òâîð³â ç áóäü-ÿêîãî ì³ñöÿ ³ ó áóäü-
ÿêèé ÷àñ çà ¿õ âëàñíèì âèáîðîì [6,
ï. 9 ÷. 3. ñò. 15]. 

Ó ë³òåðàòóð³ çàçíà÷àºòüñÿ, ùî âè-
êîðèñòàííÿ ã³ïåðïîñèëàíü íå º ïî-
ðóøåííÿì àâòîðñüêîãî ïðàâà, òîìó ùî
òåõí³÷íî íå â³äáóâàºòüñÿ ñòâîðåííÿ
íîâî¿ êîï³¿ òâîðó [5, 173].

Íàïèñàííÿ êàðòè, ÿêà ïîêàçóº,
äå ìîæå áóòè çíàéäåíèé îá’ºêò, àáî
ðîçì³ùåííÿ ïîñèëàííÿ íà îá’ºêò, íå
âòîðãàºòüñÿ â ñôåðó, â ÿê³é ïðàâîâîëî-
ä³ëåöü ìàº ïðàâî íà çàõèñò, íàâ³òü
ÿêùî îá’ºêò ÿâíî ï³ðàòñüêèé. Ðîç-
ì³ùåííÿ ã³ïåðïîñèëàííÿ íå ïîâèííî
í³÷èì â³äð³çíÿòèñÿ (â³ä íàïèñàííÿ
òàêî¿ êàðòè. — ïðèì. àâò.) [10, 138].

Â³äïîâ³äíî äî ñò. 3 Äèðåêòèâè
2001/29 ªÑ [11, ñò. 3], äåðæàâè-÷ëåíè
ïåðåäáà÷àþòü, ùî àâòîðàì íàëåæèòü
âèêëþ÷íå ïðàâî äîçâîëÿòè ÷è çàáîðî-
íÿòè áóäü-ÿêå ïóáë³÷íå ñïîâ³ùåííÿ
ñâî¿õ òâîð³â äðîòîâèìè ÷è áåçäðîòîâè-

ìè çàñîáàìè, çîêðåìà é íàäàííÿ äî-
ñòóïó äëÿ çàãàëüíîãîâ³äîìà ïóáë³êè
äî ñâî¿õ òâîð³â òàêèì ÷èíîì, ùî áóäü-
ÿêà îñîáà ìîãëà ìàòè äîñòóï äî íèõ
ç ì³ñöÿ òà â ìîìåíò, îáðàí³ íåþ.
Ãðóïà íàóêîâö³â ªâðîïåéñüêîãî ñï³â-
òîâàðèñòâà àâòîðñüêèõ ïðàâ ä³éøëà
âèñíîâêó, ùî çàçíà÷åíà íîðìà íå ðå-
ãóëþº ïèòàííÿ âèêîðèñòàííÿ ã³ïåðïî-
ñèëàíü, îñê³ëüêè ã³ïåðïîñèëàííÿ º ïå-
ðåäóìîâîþ äëÿ êîìóí³êàö³¿ (ïóáë³÷íîãî
ñïîâ³ùåííÿ), à íå âëàñíå ìàòåð³àëîì;
òå, ùî íàäàº ã³ïåðïîñèëàííÿ, íå º
âëàñíå òâîðàìè. Ã³ïåðïîñèëàííÿ â
îêðåìèõ âèïàäêàõ ìîæóòü ñòîñóâà-
òèñü ïèòàíü îñîáèñòèõ íåìàéíîâèõ
ïðàâ, íåäîáðîñîâ³ñíî¿ êîíêóðåíö³¿, îá-
õîäó òåõí³÷íèõ çàñîá³â çàõèñòó [12, 2].

Â Óêðà¿í³ ñòàíîì íà òðàâåíü 2015 ð.
ïðàêòè÷íî â³äñóòíÿ ñóäîâà ïðàêòèêà ç
ïðèâîäó âèêîðèñòàííÿ ã³ïåðïîñèëàíü
íà òâîðè, ùî ðîçì³ùåí³ â ìåðåæ³ ²í-
òåðíåò. 

Òàê, ó ñïðàâ³ ¹ 713/2307/13-ê îá-
âèíóâà÷åíèé çà ÷. 3 ñò. 176 ÊÊ Óêðà¿-
íè ïîñèëàâñÿ íà òå, ùî, óìèñëó íà ïî-
ðóøåííÿ àâòîðñüêèõ ïðàâ ê³íî-âèðîá-
íèê³â ³ çàâäàííÿ ³̈ì øêîäè íå ìàâ òà
ùî íà éîãî ñàéò³ é êîìï’þòåðàõ ô³ëü-
ì³â íå áóëî, à áóëè ïîñèëàííÿ íà ³íø³
ñàéòè, äå çáåð³ãàëèñÿ ô³ëüìè òà ç íèõ
ìîæëèâî áóëî çä³éñíèòè ïåðåãëÿä,
îñòàíí³ ìàëè â³ëüíèé äîñòóï ó ìåðåæ³
²íòåðíåò. 

Ïðîòîêîëîì îãëÿäó â³ä 24.05.2013 ð.
òà ôîòî³ëþñòðàòèâíîþ òàáëèöåþ äî
íüîãî, ³ç ÿêèõ âáà÷àºòüñÿ, ùî â ïðîöå-
ñ³ îãëÿäó âåá-ðåñóðñó ost.cv.ua â ðîçä³-
ë³ «Ìåíþ ñàéòà» íà âêëàäö³ «Îíëàéí
ô³ëüìè» ì³ñòèòüñÿ ³íôîðìàö³ÿ ùîäî
ìîæëèâîñò³ ïåðåãëÿäó àóä³îâ³çóàëü-
íèõ òîâàð³â, àíàëîã³÷íå âèÿâëåíî íà
âêëàäö³ «Îíëàéí ê³íîòåàòð» òà «Êàòà-
ëîã ô³ëüì³â». Ï³ä ÷àñ ïåðåãëÿäó àóä³î-
â³çóàëüíèõ òîâàð³â, âñòàíîâëåíî, ùî
êîæíèé òâ³ð, ÿêèé ïåðåãëÿäàºòüñÿ,
çàâàíòàæóºòüñÿ â îêðåìîìó â³çóàëüíî-
ìó â³êí³, â ÿêîìó ìîæíà ïåðåãëÿíóòè
îáðàíèé àóä³îâ³çóàëüíèé òâ³ð.

Îäíàê Âèæíèöüêèé ðàéîííèé ñóä
×åðí³âåöüêî³̈ îáëàñò³ êðèòè÷íî ïîñòà-
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âèâñÿ äî ïîñèëàíü çàõèñíèêà òà ïîêà-
çàíü îáâèíóâà÷åíîãî, â ÿêèõ çàïåðå÷ó-
ºòüñÿ íàÿâí³ñòü ó îñòàííüîãî óìèñëó
íà ðîçïîâñþäæåííÿ àóä³îâ³çóàëüíèõ
òâîð³â òà çàïîä³ÿííÿ øêîäè ïîòåðï³-
ëèì êîìïàí³ÿì, ïîñèëàííÿ íà ðîçäðó-
ê³âêó ñêðèíøîòó ñàéòó ç ëèñòóâàííÿì
àäì³í³ñòðàòîðà «Âêîíòàêòå» òà ââàæàº
íàäàííÿ öèõ ïîêàçàíü ñïðîáîþ óíèê-
íóòè êðèì³íàëüíî³ ̈ â³äïîâ³äàëüíîñò³
çà â÷èíåííÿ óìèñíîãî çëî÷èíó [13].

Î÷åâèäíî, ùî â ö³é ñïðàâ³ ñóä ïðè-
ð³âíÿâ ä³¿ ç ðîçì³ùåííÿ ã³ïåðïîñèëàíü
äî ðîçïîâñþäæåííÿ àóä³îâ³çóàëüíèõ
òâîð³â.

Àíàë³ç ñóäîâî¿ ïðàêòèêè â ³íîçåì-
íèõ äåðæàâàõ ïîêàçóº, ùî ñóäè ïî-
ð³çíîìó âèð³øóþòü ñïîðè, ïîâ’ÿçàí³
ç ã³ïåðïîñèëàííÿìè íà òâîðè, é ðîç-
ãëÿäàþòü ðîçì³ùåííÿ ã³ïåðïîñèëàíü
ó ñï³ââ³äíîøåíí³ ç âèêîðèñòàííÿì
òâîð³â, à íå ç âëàñíå òâîðàìè.

Òàê, ó Ðîñ³éñüê³é Ôåäåðàö³¿ ó ñïðà-
â³ «ÀÄ Ìàðãèíåì» ïðîòè ×åðíîâà À. À.
(1999 ð.) ñóäîì âñòàíîâëåíî, ùî <...>
â³äïîâ³äà÷åì çðîáëåíî ëèøå ïîñèëàí-
íÿ íà àäðåñó ì³ñöÿ çáåð³ãàííÿ ðîìàíó
«Ãîëóáå ñàëî», â³í íå ìîæå íåñòè â³ä-
ïîâ³äàëüí³ñòü çà çì³ñò ³íôîðìàö³¿ ³
ïðàâ òðåò³õ îñ³á íà íå¿. Íàÿâí³ñòü ïî-
ñèëàííÿ íà öþ àäðåñó ó â³äïîâ³äà÷à
àáî ³íøî¿ îñîáè íå º ïîðóøåííÿì àâ-
òîðñüêèõ ïðàâ íà âêàçàíèé ðîìàí ³ íå
º ä³ºþ ç éîãî ïîøèðåííÿ, òîìó ùî íà-
ÿâí³ñòü ïîñèëàííÿ íà ðîìàí íå º ïî-
øèðåííÿì (â³äòâîðåííÿì) íåîáìåæå-
íîìó êîëó îñ³á [14].

Ó Êèòà¿ â 2000 ð. íàðîäíèì ñóäîì
Ïåê³íà ¹ 2 (No. 2 Intermediate Peo-
ple’s Court of Beijing) ðîçãëÿäàâñÿ
ïîçîâ ô³çè÷íî¿ äî ïîøóêîâî¿ ñèñòåìè
SohuAite (âåá-ñàéò) ÷åðåç ïîðóøåííÿ
àâòîðñüêèõ ïðàâ. Íà äóìêó ïîçèâà÷à,
â³äïîâ³äà÷ ðîçì³ùóâàâ íà ñâîºìó âåá-
ñàéò³ ïåðåêëàäåí³ ë³òåðàòóðí³ òâîðè ïî-
çèâà÷à. Ñóä âñòàíîâèâ, ùî SohuAite
íàäàº ò³ëüêè ïîøóêîâ³ ïîñëóãè òà ã³-
ïåðïîñèëàííÿ â ïîøóêîâ³é ñèñòåì³, à
òîìó íå íåñå â³äïîâ³äàëüí³ñòü çà ïðÿìå
ïîðóøåííÿ àâòîðñüêèõ ïðàâ. Îäíàê
ìàº íåñòè â³äïîâ³äàëüí³ñòü çà íå óñó-

íåííÿ êîíòðàôàêòíèõ ìàòåð³àë³â â³äðà-
çó ï³ñëÿ îòðèìàííÿ ïîâ³äîìëåííÿ â³ä
ïðàâîâîëîä³ëüöÿ [15, 16].

Ó Í³äåðëàíäàõ ó ñïðàâ³ 139609/
KGZA 00-84622 (Algemen Dagblad
BV&orsv. Eureka Internetdiensten) â
2000 ð. Îêðóæíèé ñóä ì. Ðîòòåðäàì
çàçíà÷èâ, ùî ðîçì³ùåííÿ ã³ïåðïîñè-
ëàííÿ íå ïîðóøóº àâòîðñüê³ ïðàâà
<…>. Ðîçì³ùóþ÷è òâîðè â ìåðåæ³ ²í-
òåðíåò, ïîçèâà÷ íàääàâ íåÿâíèé äîçâ³ë
íà âèêîðèñòàííÿ íàçâè ÿê ã³ïåðïîñè-
ëàííÿ [5, 177].

Ó 2003 ð. Âåðõîâíèé Ñóä Í³ìå÷÷è-
íè ó ñïðàâ³ Paperboy I ZR 259/00 âñòà-
íîâèâ, ùî ðîçì³ùåííÿ ãëèáîêèõ ïîñè-
ëàíü íå º ïîðóøåííÿì ñò. 3 Äèðåêòè-
âè 2001/29 ªÑ. Îñîáà, ùî âñòàíîâëþº
ã³ïåðïîñèëàííÿ íà ñàéò ç îá’ºêòîì àâ-
òîðñüêîãî ïðàâà, êîòðèé ïðàâîâîëîä³-
ëåöü óæå çðîáèâ äîñòóïíèì äëÿ ïóáë³-
êè, íå çä³éñíþº âèêîðèñòàííÿ òâîðó
â òðàêòóâàíí³ àâòîðñüêîãî ïðàâà,
à ò³ëüêè ïîëåãøóº äîñòóï. Äîñòóï äî
òâîðó ñòàº ìîæëèâèì ò³ëüêè ÷åðåç ã³-
ïåðïîñèëàííÿ ³ òîìó îá’ºêò ñòàº äîñòóï-
íèì äëÿ êîðèñòóâà÷à, ÿêèé íå çíàâ
URL àäðåñè ÿê òî÷íî¿ íàçâó äæåðåëà
âåá-ñòîð³íêè â ²íòåðíåò³. Öå, îäíàê, íå
â³äð³çíÿºòüñÿ â³ä ïîñèëàííÿ â äðóêîâà-
íèõ äæåðåëàõ [16, 20].

Ó Íîðâåã³¿ ó ñïðàâ³ IIC 120 (ñïðàâà
Napster.no) â 2005 ð. Âåðõîâíèé Ñóä
âñòàíîâèâ, ùî ðîçì³ùåííÿ íà âåá-
ñàéò³ ã³ïåðïîñèëàíü íà âåá-ñàéòè, íà
ÿêèõ ì³ñòÿòüñÿ ÌÐ-3 ôàéëè, ðîçì³ùå-
í³ áåç çãîäè ïðàâîâîëîä³ëüö³â, íå
îáîâ’ÿçêîâî º íàäàííÿì äîñòóïó äëÿ
çàãàëüíîãî â³äîìà ïóáë³êè [12, 10].

Ó ÑØÀ ó ñïðàâ³ Perfect 10 ïðîòè
Google (2006 ð.) ùîäî ïðàâîì³ðíîñò³
ä³ÿëüíîñò³ ñåðâ³ñó GoogleImagesearch
Àïåëÿö³éèé ñóä 9-ãî îêðóãó çàóâàæèâ,
ùî GoogleImagesearch íàäàº ëèøå
HTML-³íñòðóêö³¿, ùî íàïðàâëÿþòü
áðàóçåð êîðèñòóâà÷à äî ñåðâåðà âåá-
ñàéòó âèäàâöÿ, ÿêèé ³ çáåð³ãàº ôîòî-
ãðàô³÷íèé òâ³ð ó ïîâíîìó ðîçì³ð³. Íà-
äàííÿ öèõ HTML-³íñòðóêö³é íå º òî-
òîæíèì ïîêàçó êîï³¿ òâîðó. Ïî-ïåðøå,
HTML-³íñòðóêö³¿ º òåêñòîì, à íå âëàñ-
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íå ôîòîãðàô³÷íèì òâîðîì. Ïî-äðóãå,
âëàñíå HTML-³íñòðóêö³¿ íå ñòàíîâëÿòü
ïîðóøåííÿ, àäæå çîáðàæåííÿ â³äòâî-
ðþþòüñÿ íà åêðàí³ êîìï’þòåðà êîðè-
ñòóâà÷à. HTML äàº ëèøå àäðåñó òâîðó
â áðàóçåð³ êîðèñòóâà÷à. Áðàóçåð âçàº-
ìîä³º ³ç ñåðâåðîì, ÿêèé çáåð³ãàº êîï³þ
òâîðó, ùî ïîðóøóº àâòîðñüê³ ïðàâà.
Ñàìå öÿ âçàºìîä³ÿ ³ ïðèçâîäèòüäî
òîãî, ùî òâ³ð, ÿêèé ïîðóøóº àâòîðñüê³
ïðàâà, â³äòâîðþºòüñÿ íà åêðàí³ êîðè-
ñòóâà÷à [12, 11].

Ó ×åõ³¿ ð³øåííÿì Êîíñòèòóö³éíîãî
Ñóäó ó ñïðàâ³ III.U ́S 1768/13 â³ä
09.10.2013 ð. ï³äòâåðäæåíà ïðàâîì³ð-
í³ñòü ð³øåííÿ ñóä³â íèæ÷èõ ³íñòàí-
ö³é, çã³äíî ç ÿêèìè ô³çè÷íà îñîáà, ÿêà
ïåðåäàâàëà ìàòåð³àë çà äîïîìîãîþ ã³-
ïåðïîñèëàíü, º ïîðóøíèêîì àâòîð-
ñüêîãî ïðàâà, íåçâàæàþ÷è íà òå,
ùî öÿ îñîáà íå áóëà âëàñíèêîì êîï³é
öèõ òâîð³â, ñàìîñò³éíî íå îðãàí³çîâó-
âàëà í³ÿêèõ ê³íîçéîìîê ³ íå çä³éñíþ-
âàëà ðåäàãóâàííÿ ìàòåð³àëó, ðîçì³ùå-
íîãî êîíòåíò³ ¿¿ ²íòåðíåò-ñòîð³íêè, à
áóëà ëèøå ïîñåðåäíèêîì ì³æ êîðèñòó-
âà÷àìè ²íòåðíåòó é îñîáàìè, ÿê³ âëàñ-
íå ïîðóøóâàëè àâòîðñüê³ ïðàâà òèì,
ùî ïîøèðþâàëè íåëåãàëüí³ êîï³¿ çáå-
ðåæåíîãî ê³íî- é òåëåìàòåð³àëó [17].
Ïðîòå, íåîáõ³äíî çàçíà÷èòè, ùî âèð³-
øàëüíèì àðãóìåíòîì äëÿ ñóä³â ñòàâ
ôàêò òîãî, ùî ô³çè÷íà îñîáà ïðîäîâ-
æóâàëà ðîçì³ùóâàòè òàê³ ã³ïåðïîñè-
ëàííÿ ïðîòÿãîì ê³ëüêîõ ì³ñÿö³âï³ñëÿ
òîãî, ÿê áóëà ïîïåðåäæåíà ùîäî íå-
ïðàâîì³ðíîñò³ ñâîº¿ ïîâåä³íêè ëèñòîì-
ïîâ³äîìëåííÿì â³ä ×åñüêîãî àíòèï³-
ðàòñüêîãî ñîþçó, à òàêîæ âàæëèâèì º
òîé ôàêò, ùî öÿ îñîáà îòðèìóâàëà
äîõ³ä â³ä ä³ÿëüíîñò³ ç ðîçì³ùåííÿ ã³-
ïåðïîñèëàíü

Ó ëþòîìó 2014 ð. ªâðîïåéñüêèé
Ñóä Ñïðàâåäëèâîñò³ ó ñïðàâ³ Svensson
v Retriever Sverige AB (Case C-466/12)
ó â³äïîâ³äü íà ïðåþäèö³éíèé çàïèò â³ä
àïåëÿö³éíîãî ñóäó ì. Ñâåàëàíä (Øâå-
ö³ÿ) ùîäî òëóìà÷åíí³ ñò. 3 Äèðåêòèâè
2001/29 ªÑ â êîíòåêñò³ ðîçì³ùåííÿ
ã³ïåðïîñèëàíü â ìåðåæ³ ²íòåðíåòíà
òâîðè, ùî çàõèùåí³ àâòîðñüêèì ïðàâîì,

çàçíà÷èâ, ùî áóäü-ÿêèé êîðèñòóâà÷,
ÿêèé ïåðåàäðåñóºòüñÿ íà âåá-ñàéò çà
äîïîìîãîþ ã³ïåðïîñèëàííÿ ç ³íøîãî
âåá-ñàéòó, ñòàº ïîòåíö³éíèì êîðèñòó-
âà÷åì âåá-ñàéòó, íà ÿêîìó âëàñíå ³
ðîçì³ùåíî òâ³ð. Â³äïîâ³äíî, íàäàííÿ
äîñòóïó äî òâîðó äëÿ çàãàëüíîãî â³äî-
ìà íîâî¿ ïóáë³êè â³äñóòíº é òàê³ ä³¿
íå ïîòðåáóþòü äîçâîëó ïðàâîâîëîä³ëü-
öÿ. Òîáòî ªâðîïåéñüêèé Ñóä Ñïðàâåä-
ëèâîñò³ âñòàíîâèâ, ùî ðîçì³ùåííÿ íà
âåá-ñàéò³ ã³ïåðïîñèëàííÿ íà òâ³ð, ÿêèé
ïåðåáóâàº ó â³ëüíîìó äîñòóï³ íà ³íøî-
ìó âåá-ñàéò³, íå º ïóáë³÷íèì ñïîâ³ùåí-
íÿì. Ïðè öüîìó áóëî çàçíà÷åíî, ùî
ä³¿, êîëè çà äîïîìîãîþ ã³ïåðïîñèëàííÿ
ìîæëèâî îòðèìàòè äîñòóï äî òâîð³â,
ðîçì³ùåíèõ íà ³íøîìó âåá-ñàéò³, ùî
ïåðåáóâàþòü â îáìåæåíîìó äîñòóï³,
íàïðèêëàä, ÷åðåç îôîðìëåííÿ îïëàò-
íîãî äîñòóïó (ï³äïèñêè), ïîòðåáóþòü
äîçâîëó ïðàâîâîëîä³ëüö³â ³ º íàäàííÿì
äîñòóïó äëÿ çàãàëüíîãî â³äîìà ïóáë³-
êè. Íàäàííÿ äîñòóïó äëÿ çàãàëüíîãî
â³äîìà ïóáë³êè â³äáóâàòèìåòüñÿ ³ ó
òîìó âèïàäêó, ÿêùî òâ³ð ñòàâ íåäî-
ñòóïíèì íà âåá-ñàéò³, íà ÿêîìó ðàí³øå
â³í áóâ ðîçì³ùåíèé ó â³äêðèòîìó äî-
ñòóï³àáî ñòàâ äîñòóïíèì îáìåæåí³é
ê³ëüêîñò³ êîðèñòóâà÷³â, à íà ³íøîìó
âåá-ñàéò³ äîñòóï äî ìàòåð³àë³â çàëè-
øèâñÿ ìîæëèâèì áåç äîçâîëó ïðàâîâî-
ëîä³ëüö³â [18, ï. 22–32].

ªâðîïåéñüêèé Ñóä Ñïðàâåäëèâîñò³
íå êîíêðåòèçóâàâ, ùî ñàìå íåîáõ³äíî
ðîçóì³òè ï³ä îáìåæåíèì äîñòóïîì.
Ïðèïóñêàºìî, ùî ï³ä îáìåæåíèì äîñòó-
ïîì â öüîìó âèïàäêó ìàºòüñÿ íà óâàç³
áóäü-ÿê³ òåõí³÷í³ é îðãàí³çàö³éí³ çàñî-
áè, ùî ïðèçíà÷åí³ äëÿ îõîðîíè òà çàõè-
ñòó àâòîðñüêèõ ïðàâ (ïðîöåäóðè ðå-
ºñòðàö³¿ / âåðèô³êàö³¿ êîðèñòóâà÷³â, äî-
ñòóï çà äîïîìîãîþ ïàðîëþ, CAPTCHA
(êîìï’þòåðíà ïðîãðàìà, ùî çàõèùàº
âåá-ñàéò â³ä áîò³â (³íøèõ êîìï’þòåðíèõ
ïðîãðàì) øëÿõîì ñòâîðåííÿ òà êëàñè-
ô³êàö³¿ òåñò³â, ÿê³ ìîæóòü ïðîéòè ëèøå
ô³çè÷í³ îñîáè) [19] òîùî).

Îòîæ àâòîð ââàæàº, ùî ðîçì³ùåííÿ
ã³ïåðïîñèëàííÿ, êîòðå äîçâîëÿº îòðè-
ìàòè äîñòóï äî òâîðó âñóïåðå÷ çà-
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çíà÷åíèì òåõí³÷íèì îáìåæåííÿì,
ìîæíà êâàë³ô³êóâàòè ÿê ä³¿ äëÿ ñâ³äî-
ìîãî îáõîäó òåõí³÷íèõ çàñîá³â çàõèñòó
àâòîðñüêîãî ïðàâà, ùî â Óêðà¿í³, â³ä-
ïîâ³äíî äî ï. «å» ñò. 50 Çàêîíó Óêðà¿-
íè «Ïðî àâòîðñüêå ïðàâî ³ ñóì³æí³
ïðàâà» âèçíàþòüñÿ ñàìîñò³éíèì ïî-
ðóøåííÿì àâòîðñüêîãî ïðàâà.

Âèñíîâêè
Ïðîâåäåíèé àíàë³ç ñòðóêòóðè ã³-

ïåðïîñèëàííÿ òà ñóäîâî¿ ïðàêòèêè äàº
ï³äñòàâè âèä³ëèòè òàê³ îçíàêè ã³ïåð-
ïîñèëàíü: âîíè íå ñòâîðþþòü íîâîãî,
à â³äñèëàþòü äî ÷îãîñü óæå íàÿâíîãî,
ïîëåãøóþ÷è äî íüîãî äîñòóï, ³ îêðåìî
íå º îá’ºêòîì ïðàâîâî¿ îõîðîíè, õî÷à
é ìîæóòü ì³ñòèòè òâ³ð àáî ÷àñòèíó
òâîðó. Ñêëàäàþòüñÿ ç îáîâ’ÿçêîâèõ òà
ôàêóëüòàòèâíèõ åëåìåíò³â. Ðîçì³ùåí-
íÿ ã³ïåðïîñèëàíü íà òâîðè, ùî çíàõî-
äÿòüñÿ â ìåðåæ³ ²íòåðíåò ó â³äêðèòî-
ìó äîñòóï³, íå º âèêîðèñòàííÿì òâîðó
òà íå ïîòðåáóº äîçâîëó ïðàâîâîëîä³ëü-
öÿ. Ïðîòå òàêèé äîçâ³ë ïîòð³áåí ùîäî
òâîð³â, ÿê³ ïåðåáóâàþòü â îáìåæåíîìó
äîñòóï³ ó ìåðåæ³ ²íòåðíåò.

Ã³ïåðïîñèëàííÿì â ìåðåæ³ ²íòåðíåò
º íàá³ð ³íñòðóêö³é, ùî â ðàç³ ¿õ àêòè-
âàö³¿, ïåðåàäðåñóþòü íà ³íøèé åëå-
ìåíò ó ìåðåæ³ ²íòåðíåò. Ï³äõ³ä ùîäî
ðîçì³ùåííÿ ïðÿìèõ àáî áåçïîñåðåäí³õ
ïîñèëàíü íà âåá-ñàéòàõ ó êîíòåêñò³
â³äïîâ³äàëüíîñò³ âëàñíèê³â âåá-ñàéò³â

º íåäîñêîíàëèì. Ðîçì³ùåííÿ ã³ïåðïî-
ñèëàííÿ íå º âèêîðèñòàííÿì òâîðó,
íàâ³òü ÿêùî òàêèé òâ³ð ðîçì³ùåíî
â ìåðåæ³ ²íòåðíåò áåç çãîäè àâòîðà ÷è
³íøî¿ îñîáè, ùî ìàº àâòîðñüêå ïðàâî.
Àâòîð ïðîïîíóº äîïîâíèòè ÷. 8 ñò. 15
Çàêîíó Óêðà¿íè «Ïðî àâòîðñüêå ïðàâî
³ ñóì³æí³ ïðàâà» ïîëîæåííÿì òàêîãî
çì³ñòó: «Âèêëþ÷íå ïðàâî íà äîçâ³ë
àáî çàáîðîíó âèêîðèñòàííÿ òâîðó
ó ìåðåæ³ ²íòåðíåò íå ïîøèðþºòüñÿ
íà âèïàäêè ðîçì³ùåííÿ ã³ïåðïîñèëàíü
íà òâîðè, ùî ðîçì³ùåí³ â ìåðåæ³ ²í-
òåðíåò».

Ðîçì³ùåííÿ ã³ïåðïîñèëàíü íà
òâîðè, ùî ïåðåáóâàþòü ó îáìåæåíîìó
äîñòóï³, ìîæíà êâàë³ô³êóâàòè ÿê ä³¿
ñâ³äîìîãî îáõîäó òåõí³÷íèõ çàñîá³â çà-
õèñòó àâòîðñüêîãî ïðàâà, à òîìó âîíè
íå ïîòðåáóþòü îêðåìî¿ êâàë³ô³êàö³¿.
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Ê. Çåðîâ

Çåðîâ Ê. Ãèïåðññûëêà â ñèñòåìå ðåãóëèðîâàíèÿ è çàùèòû àâòîðñêèõ ïðàâ
íà ïðîèçâåäåíèÿ, ðàçìåùåííûå â ñåòè Èíòåðíåò. Ïðîàíàëèçèðîâàíà ïðàâîâàÿ ïðè-
ðîäà ãèïåðññûëîê â ñåòè Èíòåðíåò è îñóùåñòâëåíà èõ êëàññèôèêàöèÿ. Ðàññìîòðåíî
ñîîòíîøåíèå ãèïåðññûëêè è îáúåêòîâ àâòîðñêîãî ïðàâà, äîìåííûõ èìåí. Èññëåäîâà-
íà âîçìîæíîñòü ïðèçíàíèÿ ðàçìåùåíèÿ ãèïåðññûëêè ñïîñîáîì èñïîëüçîâàíèÿ ïðî-
èçâåäåíèÿ, íà êîòîðîå ãèïåðññûëêà àäðåñóåò. 

Êëþ÷åâûå ñëîâà: ãèïåðññûëêà, Èíòåðíåò, âåá-ñàéò, èñïîëüçîâàíèå ïðîèçâåäåíèÿ

Zerov K. Hyperlink in the system of regulation and copyright protection to works
placed on the Internet. The article gives a description of hyperlinks in the system
of regulation and copyright protection to works placed on the Internet.

The key issues of the article are: understanding and legal nature of hyperlinks; clas-
sification of hyperlinks; comparison of hyperlinks with copyright objects and domain
names; the possibility of recognition hyperlinks as a use of the work.

The author focuses on the fact that there is no legal definition of hyperlink. 
The author reveals that hyperlinks have some specific features: they do not create

new work and refer to something that already exists. Hyperlink is not the object of
copyright protection, although it may contain the work or part of the work. It consists
of mandatory and optional elements. 

Placing hyperlinks to works that are on the Internet is not using of the works and
does not require a right holder’s permission. However, such authorization is required
for works that are placed in limited access on the Internet.

The author offers to understand hyperlink as a set of instructions that redirect to
another element on the Internet in the case of activation. 

Keywords: hyperlink, Internet, web-site, use of the work, communication to the
public
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Ó ñòàòò³ ðîçãëÿíóò³ ïðîáëåìí³ ïèòàííÿ òèì÷àñîâîãî â³äòâîðåííÿ òâîð³â ó ìåðåæ³
²íòåðíåò. Âèêîðèñòàííÿ òâîð³â ó öèôðîâ³é ôîðì³ â³äð³çíÿºòüñÿ â³ä àíàëîãîâî¿ òèì,
ùî ³ñíóþòü ïåâí³ îñîáëèâîñò³, ñïðè÷èíåí³ òåõíîëîã³÷íèìè ïðîöåñàìè, ÿê³ â³äáóâà-
þòüñÿ â îïåðàö³ÿõ, íåîáõ³äíèõ äëÿ îáðîáêè òà ïåðåäà÷³ ³íôîðìàö³¿ çà äîïîìîãîþ
êîìï’þòåðà. Âðàõóâàííÿ öèõ îñîáëèâîñòåé ó çàêîíîäàâñòâ³ â ñôåð³ àâòîðñüêîãî ïðàâà
òà ñóì³æíèõ ïðàâ ìàº âàæëèâå ïðàêòè÷íå çíà÷åííÿ äëÿ âñòàíîâëåííÿ ïðàâà ²íòåð-
íåò-êîðèñòóâà÷³â íà  â³ëüíèé äîñòóï äî ³íôîðìàö³¿, çíàíü ³ êóëüòóðíî¿ ñïàäùèíè.  

Ó ñòàòò³ äåòàëüíî ïðîàíàë³çîâàí³ ïîëîæåííÿ ºâðîïåéñüêîãî çàêîíîäàâñòâà, à ñàìå:
ñò. 5 (1) Äèðåêòèâè 2001/29/ªÑ ªâðîïåéñüêîãî Ïàðëàìåíòó òà Ðàäè ïðî ãàðìîí³çà-
ö³þ ïåâíèõ àñïåêò³â àâòîðñüêîãî ïðàâà òà ñóì³æíèõ ïðàâ â ³íôîðìàö³éíîìó ñóñï³ëü-
ñòâ³. Äîñë³äæåíà çàðóá³æíà ñóäîâà ïðàêòèêà ³ç çàçíà÷åíèõ ïèòàíü. Ðîçãëÿíóò³ íîðìè
çàêîíîäàâñòâà íèçêè ³íîçåìíèõ êðà¿í. Àêöåíòîâàíî óâàãó íà ïðîãàëèíàõ ó çàêîíî-
äàâñòâ³ ó ñôåð³ àâòîðñüêîãî ïðàâà òà ñóì³æíèõ ïðàâ Óêðà¿íè ùîäî â³äñóòíîñò³ âèíÿò-
ê³â ç òèì÷àñîâîãî â³äòâîðåííÿ ñåðåä âèïàäê³â â³ëüíîãî âèêîðèñòàííÿ òâîð³â. Íà îñíî-
â³ ïðîâåäåíîãî àíàë³çó çðîáëåí³ âèñíîâêè òà íàäàí³ ïðîïîçèö³¿. 

Êëþ÷îâ³ ñëîâà: â³äòâîðåííÿ, ²íòåðíåò, òèì÷àñîâå â³äòâîðåííÿ, òèì÷àñîâ³ êîï³¿,
òåõíîëîã³÷íèé ïðîöåñ, â³ëüíå âèêîðèñòàííÿ òâîð³â
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Çã³äíî ç ì³æíàðîäíèì ³ íàö³îíàëü-
íèì çàêîíîäàâñòâîì ó ñôåð³ àâòîðñüêîãî
ïðàâà òà ñóì³æíèõ ïðàâ çàïèñ òâîð³â
äëÿ òèì÷àñîâîãî ÷è ïîñò³éíîãî çáåð³ãàí-
íÿ â öèôðîâ³é ôîðì³ ââàæàºòüñÿ â³äòâî-
ðåííÿì. Âèêîðèñòàííÿ òâîðó áóäü-ÿêîþ
îñîáîþ çä³éñíþºòüñÿ ç äîçâîëó ñóá’ºêòà
àâòîðñüêîãî ïðàâà, êð³ì âèïàäê³â â³ëü-
íîãî âèêîðèñòàííÿ òâîð³â, âèçíà÷åíèõ
çàêîíîì. Îñîáëèâ³ñòü ïîëÿãàº â òîìó,
ùî  â³äòâîðåííÿ ìîæå áóòè çä³éñíåíî ç
ìåòîþ òèì÷àñîâîãî çáåð³ãàííÿ òâîð³â.
Òàêèé âèä â³äòâîðåííÿ ñòàâ ïîøèðåíèì
ç ðîçâèòêîì öèôðîâèõ òåõíîëîã³é,
êîëè, íàïðèêëàä, ïðè ïîøóêó ²íòåðíåò-
êîðèñòóâà÷åì íåîáõ³äíî¿ ³íôîðìàö³¿ çà-
ãðóçêà òâîðó, ùî â³äîáðàæàºòüñÿ íà åê-
ðàí³ ìîí³òîðà êîìï’þòåðà ñêëàäàº ë³÷å-
í³ ñåêóíäè ÷è õâèëèíè, ï³ñëÿ ÷îãî çà
íåîáõ³äíîñò³ òâ³ð çì³íþºòüñÿ ³íøèì,

çáåð³ãàþ÷èñü ÿêèéñü ÷àñ ó ïàì’ÿò³
êîìï’þòåðà. Òàêå â³äòâîðåííÿ º òèì÷à-
ñîâèì. Âîíî ïîâ’ÿçàíå ç òåõí³÷íèì ïî-
ñåðåäíèöòâîì ó ïåðåäàíí³ òâîðó çàñîáà-
ìè çâ’ÿçêó òà äîñòóïó äî íüîãî. Çðîçó-
ì³ëî, ùî ç ìåòîþ îïòèì³çàö³¿ ïðîöåñ³â,
ïîâ’ÿçàíèõ ç³ ñòâîðåííÿì òèì÷àñîâèõ
êîï³é â îïåðàö³ÿõ îáðîáêè òà ïåðåäà÷³
³íôîðìàö³¿ çà äîïîìîãîþ êîìï’þòåðà,
òàê³ ä³¿ â³äïîâ³äíî ìàþòü áóòè áåçäîç-
â³ëüíèìè òà áåçêîøòîâíèìè äëÿ ²íòåð-
íåò-êîðèñòóâà÷³â. Îäíàê, ó Çàêîí³
Óêðà¿íè «Ïðî àâòîðñüêå ïðàâî ³ ñóì³æ-
í³ ïðàâà» ïîä³áí³ ïîëîæåííÿ â³äñóòí³.
Áóäü-ÿêå â³äòâîðåííÿ òâîð³â (òèì÷àñîâå
÷è ïîñò³éíå) ìîæëèâå ëèøå ç äîçâîëó
ñóá’ºêò³â àâòîðñüêîãî ïðàâà, êð³ì âè-
ïàäê³â, âñòàíîâëåíèõ ñò. 21–25 öüîãî
Çàêîíó, äî ÿêèõ âèïàäêè òèì÷àñîâîãî
â³äòâîðåííÿ òâîð³â íå âõîäÿòü. Íà â³ä-



Â. Òðîöüêà, C. Ïåòðåíêî
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ì³íó, â³ä íàö³îíàëüíîãî çàêîíîäàâñòâà
â çàêîíîäàâñòâ³ çàðóá³æíèõ êðà¿í
ïåðåäáà÷åí³ âèíÿòêè, ùî íàäàþòü
ìîæëèâ³ñòü â³ëüíîãî òèì÷àñîâîãî â³ä-
òâîðåííÿ òâîð³â áåç äîçâîëó ñóá’ºêò³â
àâòîð-ñüêîãî ïðàâà òà áåç âèïëàòè ¿ì
âèíàãîðîäè. Òîæ äîñë³äæåííÿ ïèòàíü
äîö³ëüíîñò³ ïðàâîâîãî ðåãóëþâàííÿ
òèì÷àñîâîãî â³äòâîðåííÿ òâîð³â ó ìå-
ðåæ³ ²íòåðíåò â³äïîâ³äíî äî çàêîíî-
äàâñòâà Óêðà¿íè, ç óðàõóâàííÿì çàðó-
á³æíîãî, çîêðåìà é ºâðîïåéñüêîãî, ñó-
äîâîãî äîñâ³äó º àêòóàëüíèì.

Ó äîêòðèí³ àâòîðñüêîãî ïðàâà òà ñó-
ì³æíèõ ïðàâ ïèòàííÿ òèì÷àñîâîãî â³ä-
òâîðåííÿ òâîð³â ââàæàþòüñÿ ìàëîäî-
ñë³äæåíèìè. Â³ò÷èçíÿíèìè â÷åíèìè
öèì àñïåêòàì íå ïðèä³ëÿëàñÿ íàëåæíà
óâàãà, íà â³äì³íó â³ä ïðîâåäåíèõ äî-
ñë³äæåíü òàêèìè ³íîçåìíèìè àâòîðàìè
ÿê ². Áëèçíåöü, Ê. Ëåîíòüºâ, Ä. ßíã
(D. Young), Å. Õ. Ñì³ò (E. H. Smith),
Ì. Ñàòòîí (M. Sutton), Äæ. Áåíä (J. Band),
Äæ. Ìàðñ³íêî (J. Marcinko), Ò. Â³ð-
ìåéäæåð (T. Weermeijer), Ï. âàí äåð
Â³í (P. van der Veen), Ò. Õ³ääîí (Toby
Headdon), Ñ. Äåïð³óâ (S. Depreeuw),
Æ. Á. Õóá³í (J.-Â. Hubin) òà ³í. Îòîæ,
âèíèêàº íåîáõ³äí³ñòü á³ëüø äåòàëüíîãî
ðîçãëÿäó ïîðóøåíèõ ïèòàíü. 

Ó äîêòðèí³ àâòîðñüêîãî ïðàâà ïåðå-
âåäåííÿ òâîðó â åëåêòðîííó (çîêðåìà é
öèôðîâó) ôîðìó ðîçãëÿäàºòüñÿ îäíèìè
â÷åíèìè ÿê â³äòâîðåííÿ (Î. Ïàñòóõîâ,
². Áëèçíåöü, Ê. Ëåîíòüºâ, B. Äðîá’ÿçêî,
Ð. Äðîá’ÿçêî, Î. Ñåðãåºâ, Ñ. Ñóäàðèêîâ,
Ä. Ë³ïöèê, À. Ïîòàïîâà), ³íøèìè —
ÿê öèôðîâå â³äòâîðåííÿ (Â. Êàëÿò³í,
Î. Êîòåíêî), ó äåÿêèõ ðîáîòàõ — ÿê
åëåêòðîííå êîï³þâàííÿ (Î. Áîéêîâà,
Ñ. Ñàôîíîâ) ÷è öèôðîâå êîï³þâàííÿ
(Â. Ïîãóëÿºâ). Íå çâàæàþ÷è íà çàñòî-
ñîâóâàí³ òåðì³íè çáåð³ãàºòüñÿ ñóòí³ñòü
âèêîðèñòàííÿ òâîðó â ìåðåæ³ ²íòåð-
íåò, à ñàìå: òâ³ð ìîæå áóòè â³äòâîðåíî
â áóäü-ÿê³é ôîðì³ áóäü-ÿêîþ îñîáîþ
çà óìîâè äîòðèìàííÿ ìàéíîâèõ ïðàâ
ñóá’ºêò³â àâòîðñüêîãî ïðàâà, çîêðåìà,
ç äîçâîëó öèõ ñóá’ºêò³â, êð³ì âèïàäê³â
â³ëüíîãî â³äòâîðåííÿ òâîð³â, âèçíà÷å-
íèõ çàêîíîì. 

Â³äïîâ³äíî äî ñò. 9 (1) Áåðíñüêî¿
êîíâåíö³¿  [1], âñòàíîâëåíî, ùî àâòîðè
ìàþòü âèêëþ÷íå ïðàâî äîçâîëÿòè â³ä-
òâîðåííÿ òâîð³â áóäü-ÿêèì ÷èíîì ³ â
áóäü-ÿê³é ôîðì³. Òîæ â³äòâîðåííÿ ðîç-
ãëÿäàºòüñÿ äîñèòü øèðîêî, ùî ìîæå
îõîïëþâàòè ÿê àíàëîãîâó ôîðìó òâîðó,
òàê ³ öèôðîâó. Çàçíà÷åíå ï³äòâåðäæåíî
â Äîãîâîð³ ÂÎ²Â ïðî àâòîðñüêå ïðàâî,
ïðèéíÿòîìó â 1996 ð. [2], çã³äíî ç³
ñò. 1 (4) ÿêîãî  ïðàâî íà â³äòâîðåííÿ,
ÿê âîíî âèçíà÷åíî â ñò. 9 Áåðíñüêî¿
êîíâåíö³¿ òà âèíÿòêè, ùî äîïóñêàþòü-
ñÿ ùîäî öüîãî ïðàâà, ïîâí³ñòþ çàñòîñî-
âóþòüñÿ ó öèôðîâîìó ñåðåäîâèù³, é
çîêðåìà ñòîñîâíî âèêîðèñòàííÿ òâîð³â
ó öèôðîâ³é ôîðì³. Ïîòð³áíî ðîçóì³òè,
ùî çáåð³ãàííÿ òâîðó â öèôðîâ³é ôîðì³
â ìåðåæ³ ²íòåðíåò º â³äòâîðåííÿì â
êîíòåêñò³ ñò. 9 Áåðíñüêî¿ êîíâåíö³¿.
ßê çàçíà÷àº Å. Õ. Ñì³ò íàâåäåí³ íîðìè
äàþòü ï³äñòàâè äî âèñíîâêó, ùî «òèì-
÷àñîâ³ êîï³¿ «çáåð³ãàþòüñÿ» â öèôðîâ³é
ôîðì³» [3]. Ïðè öüîìó â íàâåäåíèõ
ì³æíàðîäíèõ àêòàõ æîäíèì ÷èíîì íå
âêàçàíî íà îñîáëèâ³ñòü ïðàâîâî¿ îõîðî-
íè çàëåæíî â³ä òðèâàëîñò³ â³äòâîðåííÿ
òâîð³â. ² öå çðîçóì³ëî, àäæå Áåðíñüêà
êîíâåíö³ÿ îñòàíí³é ðàç ïåðåãëÿäàëàñÿ â
1971 ð., êîëè êîìï’þòåðí³ òåõíîëîã³¿
áóëè ìàëîðîçâèíåí³, à çã³äíî ç Äîãîâî-
ðîì ÂÎ²Â ïðî àâòîðñüêå ïðàâî óïåðøå
ñåðåä ì³æíàðîäíèõ àêò³â ó ñôåð³ àâòîð-
ñüêîãî ïðàâà ³ ñóì³æíèõ ïðàâ, ïåðåä-
áà÷åí³ çàãàëüí³ ïîëîæåííÿ ùîäî â³äòâî-
ðåííÿ òâîð³â â öèôðîâîìó ñåðåäîâèù³. 

Ñïðîáà óòî÷íèòè òåðì³í «â³ä-
òâîðåííÿ» çä³éñíåíà äåùî ï³çí³øå —
â 2001 ð. â Äèðåêòèâ³ 2001/29/ªÑ ªâ-
ðîïåéñüêîãî Ïàðëàìåíòó òà Ðàäè ïðî
ãàðìîí³çàö³þ ïåâíèõ àñïåêò³â àâòîð-
ñüêîãî ïðàâà òà ñóì³æíèõ ïðàâ ó ³í-
ôîðìàö³éíîìó ñóñï³ëüñòâ³ (äàë³ — Äè-
ðåêòèâà 2001/29/ªÑ) [4]. Ó ñò. 2 ö³º¿
Äèðåêòèâè 2001/29/ªÑ âèçíà÷åíî, ùî
àâòîðàì íàëåæèòü âèêëþ÷íå ïðàâî
äîçâîëÿòè àáî çàáîðîíÿòè «ïðÿìå ÷è
íåïðÿìå, òèì÷àñîâå ÷è ïîñò³éíå â³ä-
òâîðåííÿ áóäü-ÿêèì ñïîñîáîì òà ó
áóäü-ÿê³é ôîðì³ ïîâí³ñòþ ÷è ÷àñòêî-
âî». Ïðè öüîìó âèçíà÷åííÿ òàêîãî ïî-



* Article 5 (1). Temporary acts of reproduction referred to in Article 2, which are transient or
incidental [and] an integral and essential part of a technological process and whose sole purpose
is to enable:
(a) a transmission in a network between third parties by an intermediary, or 
(b) a lawful use of a work or other subject-matter to be made, and which have no independent
economic significance, shall be exempted from the reproduction right provided for in Article 2.
[Electronic resource]. — Access mode : http://eur-lex.europa.eu/legal-con-
tent/EN/TXT/?uri=celex:32001L0029.
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íÿòòÿ ÿê «òèì÷àñîâîãî â³äòâîðåííÿ»
â³äñóòíº. 

Â³äïîâ³äíî äî ñåìàíòè÷íîãî çíà÷åí-
íÿ ï³ä òåðì³íîì «òèì÷àñîâèé» ðîçó-
ì³þòü ä³þ, ùî «òðèâàº, ³ñíóº àáî ä³º
ïðîòÿãîì äåÿêîãî ÷àñó», òîáòî «íåïî-
ñò³éíèé, ìèíóùèé, ñêîðîìèíóùèé»
[5]. Ç îãëÿäó íà öå âèçíà÷åííÿ,  íà
ïðàêòèö³ ï³ä òèì÷àñîâèì â³äòâîðåí-
íÿì ìîæëèâî ðîçãëÿäàòè ä³¿, ùî äîç-
âîëÿþòü çàïèñ òâîðó, ïåðåãëÿä éîãî
çì³ñòó çàâäÿêè ïåðåõ³äíîìó çáåðåæåí-
íþ â ïàì’ÿò³ êîìï’þòåðà, ç âèêîðè-
ñòàííÿì ïîñåðåäíèöüêèõ òåõíîëîã³÷-
íèõ îïåðàö³é, íåîáõ³äíèõ äëÿ îáðîáêè
òà ïåðåäà÷³ ³íôîðìàö³¿ çàñîáàìè çâ’ÿç-
êó çà óìîâè, ùî òâîðè íå çì³íþþòüñÿ.  

Çã³äíî ç³ ñò. 5 (1) Äèðåêòèâè
2001/29/ªÑ âñòàíîâëåíî âèíÿòîê, ùî
ïîëÿãàº â äîçâîë³ â³ëüíîãî òèì÷àñîâî-
ãî â³äòâîðåííÿ, çà óìîâè: òàêå â³ä-
òâîðåííÿ ìàº ïåðåõ³äíèé àáî äîäàòêî-
âèé õàðàêòåð òà º íåâ³ä’ºìíîþ ³ ñóò-
òºâîþ ÷àñòèíîþ òåõíîëîã³÷íîãî ïðî-
öåñó òà ºäèíà ìåòà éîãî ïîëÿãàº ó
òîìó, ùîá ñïðèÿòè:

•òðàíñëÿö³¿ ïîñåðåäíèêîì ó ìåðåæ³
òðåò³õ ñòîð³í, àáî

•ïðàâîì³ðíîìó âèêîðèñòàííþ îõî-
ðîíþâàíîãî òâîðó àáî  ³íøîãî îõî-
ðîíþâàíîãî îá’ºêòà, ÿê³ íå ìàþòü
ñàìîñò³éíîãî åêîíîì³÷íîãî çíà-
÷åííÿ, âèêëþ÷àþòüñÿ ç ïðàâà íà
â³äòâîðåííÿ, ïåðåäáà÷åíîãî ó ñò. 2
Äèðåêòèâè 2001/29/ªÑ*.

Íàâåäåí³ ïîëîæåííÿ ñò. 5 (1) Äè-
ðåêòèâè ªÑ º îáîâ’ÿçêîâèìè ïðè âíå-
ñåíí³ çì³í äî çàêîíîäàâñòâà ºâðîïåé-
ñüêèõ êðà¿í òà ¿õ çàñòîñóâàíí³ (ï. 33
ïðåàìáóëè äî Äèðåêòèâè 2001/29/ªÑ).
Îäíàê, ÿê áà÷èìî íîðìè º íåïðîñòèìè
â ñïðèéíÿòòÿ, íå õàðàêòåðíèìè äëÿ
çàêîíîäàâñòâà ó ñôåð³ îõîðîíè àâòîð-
ñüêîãî ïðàâà òà ñóì³æíèõ ïðàâ, îñ-

ê³ëüêè ïîâ’ÿçàí³ ç òåõí³÷íèìè ïðîöåñà-
ìè, ùî â³äáóâàþòüñÿ ïðè â³äòâîðåíí³
òâîð³â ó öèôðîâ³é ìåðåæ³, à îòæå âè-
íèêàþòü ïèòàííÿ ïðè ³ìïëåìåíòàö³¿
íàâåäåíèõ íîðì äî íàö³îíàëüíîãî çà-
êîíîäàâñòâà òà ¿õ çàñòîñóâàíí³ íà
ïðàêòèö³. Ö³ ïîëîæåííÿ ñòîñóþòüñÿ
â³ëüíîãî âèêîðèñòàííÿ òâîð³â, ùî
ïîâ’ÿçàíî, ç îäíîãî áîêó, ç îáìåæåí-
íÿì ìàéíîâèõ ïðàâ àâòîð³â, à ç äðóãî-
ãî — äàþòü ìîæëèâ³ñòü äëÿ áåçäîç-
â³ëüíîãî òà áåçêîøòîâíîãî âèêîðè-
ñòàííÿ òâîð³â áóäü-ÿêîþ îñîáîþ.
Òîáòî íîðìè çà÷³ïàþòü ïðàâà é ³íòåðå-
ñè ð³çíèõ ñòîð³í: àâòîð³â òà ²íòåðíåò-
êîðèñòóâà÷³â, à òîìó íå ìîæóòü ðîç-
ãëÿäàòèñÿ äîâ³ëüíî, íà ðîçñóä öèõ
ñòîð³í. Îòîæ, ÷³òêå ðîçóì³ííÿ ïîëî-
æåíü ñò. 5 (1) Äèðåêòèâè 2001/29/ªÑ
ìàº âàæëèâå ïðàêòè÷íå çíà÷åííÿ.
Â÷åí³, äîñë³äæóþ÷è ïîðóøåí³ ïèòàí-
íÿ, âèä³ëÿþòü óìîâè, çà ÿêèõ â³äòâî-
ðåííÿ ìîæå áóòè âèçíàíî òèì÷àñîâèì.
Òàê, Ä. ßíã [6] íàâîäèòü óìîâè, ÷³òêî
ñë³äóþ÷è âêàçàíèì íîðìàì Äèðåêòè-
âè ªÑ. Â³äòâîðåííÿ ââàæàòèìåòüñÿ
òèì÷àñîâèì, ÿêùî âîíî: 
1) ìàº «ïåðåõ³äíèé àáî äîäàòêîâèé

õàðàêòåð»;
2) º «íåâ³ä’ºìíîþ òà ñóòòºâîþ ÷àñòè-

íîþ òåõíîëîã³÷íîãî ïðîöåñó»;
3) çä³éñíþºòüñÿ ç ìåòîþ «òðàíñëÿö³¿

ïîñåðåäíèêîì ó ìåðåæ³ òðåò³õ
ñòîð³í»;

4) çä³éñíþºòüñÿ ç ìåòîþ «ïðàâîì³ðíî-
ãî âèêîðèñòàííÿ îõîðîíþâàíîãî
òâîðó»;

5) «íå ìàº ñàìîñò³éíîãî åêîíîì³÷íî-
ãî çíà÷åííÿ».

Çã³äíî ç ïåðøîþ óìîâîþ, íà äóìêó
Ä. ßíãà, òåõí³÷íî öå â³äïîâ³äàº â³ä-
òâîðåííþ òâîð³â òàê äîâãî, ÿê íåîáõ³ä-
íî äëÿ ìàðøðóòèçàòîðà (router), ùîá
ôóíêö³îíóâàëà êîìï’þòåðíà ìåðåæà.



* Êåø — öå øâèäêà ïðîì³æíà (áóôåðíà) ïàì’ÿòü íåâåëèêî¿ ì³ñòêîñò³, ùî ðîçòàøîâàíà ïîì³æ
ïðîöåñîðîì ³ îñíîâíîþ ïàì’ÿòòþ / Êåø // Â³ê³ïåä³ÿ [Åëåêòðîííèé ðåñóðñ]. — Ðåæèì äîñòó-
ïó: http://uk.wikipedia.org/wiki/%D0%9A%D0%B5%D1%88
** Òåðì³í «êåøóâàííÿ» ïîçíà÷àº ïðîöåñ, êîëè ñòîð³íêà ñàéòó çáåð³ãàºòüñÿ â êåø³ áðàóçåðà àáî
ñåðâåðà, ùîá çàïîá³ãòè çâåðíåííÿ ïðè ïîâòîðíèõ çàïèòàõ äî äàíîãî äîêóìåíòó áåçïîñåðåäíüî
äî áàçè ³ çíèçèòè òðàô³ê íà ñàéò / Êýøèðîâàíèå // Ñëîâàðü ýëåêòðîííîé êîììåðöèè
[Ýëåêòðîííûé ðåñóðñ]. — Ðåæèì äîñòóïà: emagnat.ru/tag/cache#ixzz3c5SSxJJ6
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Öå ìîæå çàñòîñîâóâàòèñÿ äî òâîð³â,
ðîçì³ùåíèõ ó ïàì’ÿò³ êîìï’þòåðà —
êåø³*, ùî çâè÷àéíî, íå ïîòðåáóº îòðè-
ìàííÿ äîçâîëó â³ä àâòîð³â âèêîðèñòî-
âóâàíèõ òâîð³â. 

Çã³äíî ç äðóãîþ óìîâîþ ìîâà ìîæå
éòè ïðî êåøóâàííÿ (caching)**— ïî-
ñëóãó, ùî äîçâîëÿº çáåð³ãàòè òâ³ð â
êåø³ ç ìåòîþ á³ëüø øâèäêîãî äîñòóïó
äî íüîãî â ðàç³ ïîâòîðíîãî çâåðíåííÿ
äî òâîðó ²íòåðíåò-êîðèñòóâà÷åì. 

Àíàë³çóþ÷è òðåòþ óìîâó, Ä. ßíã
íàâîäèòü ïðèêëàä ñòâîðåííÿ ³ ïåðåäà÷³
òâîð³â çà äîïîìîãîþ åëåêòðîííî¿
ïîøòè. Òåõíîëîã³÷íî ïðè ëèñòóâàíí³
òâîðè ïåðåäàþòüñÿ äî îòðèìóâà÷à êî-
ðåñïîíäåíö³¿ çà ó÷àñò³ â öüîìó ïðîöåñ³
ïîñåðåäíèê³â, çîêðåìà, ïðîâàéäåð³â
ïðîãðàìíî¿ ïîñëóãè, çà óìîâè, ùî ïî-
ñåðåäíèê íå çì³íþº ³íôîðìàö³þ òà íå
çàâàæàº ïðàâîì³ðíîìó âèêîðèñòàííþ
òåõíîëîã³÷íîãî ïðîöåñó. 

Çã³äíî ç ÷åòâåðòîþ óìîâîþ â³äòâî-
ðåííÿ òâîðó ìîæëèâå çà ãàðàíò³¿, ùî
âîíî çä³éñíþºòüñÿ ç ìåòîþ ïðàâîì³ð-
íîãî âèêîðèñòàííÿ òâîðó. Çàãàëîì,
êîæíå â³äòâîðåííÿ º ïðàâîì³ðíèì,
ÿêùî âîíî çä³éñíåíî ç äîçâîëó ñóá’ºê-
òà àâòîðñüêîãî ïðàâà, êð³ì âèïàäêàõ
â³ëüíîãî âèêîðèñòàííÿ òâîðó. Â÷åí³
Ñ. Äåïð³óâ, Æ. Õóá³í, àíàë³çóþ÷è öþ
óìîâó, äîõîäÿòü âèñíîâêó, ùî ä³ÿ ç
â³äòâîðåííÿ íå ïîâèííà ïåðåâèùóâàòè
òîãî, ùî íåîáõ³äíî äëÿ ïðàâèëüíîãî
çàâåðøåííÿ òåõíîëîã³÷íîãî ïðîöåñó,
ï³ä ÷àñ ÿêîãî â³äòâîðþþòüñÿ òâîðè,
áåç ¿õ çì³íè. «Àêò ïåðåãëÿäó òâîðó ÷è
êåøóâàííÿ (çîêðåìà é ïðîñòîãî ïåðå-
ãëÿäó, äîñòóïó äî âåá-ñòîð³íêè) ñòàíî-
âèòü ïðàâîì³ðíå âèêîðèñòàííÿ, âè-
ïðàâäàíå ñòâîðåííÿì ïåðåõ³äíèõ ïðè-
ì³ðíèê³â ê³íöåâèì êîðèñòóâà÷åì
²íòåðíåòó» [7].  

Íàñàìê³íåöü, ï’ÿòîþ óìîâîþ º â³ä-
òâîðåííÿ, ùî «íå ìàº ñàìîñò³éíîãî

åêîíîì³÷íîãî çíà÷åííÿ», òîáòî íå
ìîæå ìàòè êîìåðö³éíî¿ ìåòè. Öþ
óìîâó â÷åí³ âèçíà÷àþòü ÿê íàéá³ëüø
äèñêóñ³éíó. Òàê, íà äóìêó Ä. ßíãà,
äîñèòü ñêëàäíî îäíîçíà÷íî âèçíà÷èòè
âèíÿòîê äëÿ ñóá’ºêò³â ãîñïîäàðþâàí-
íÿ, ùî â³äòâîðþþòü òâîðè ç ìåòîþ ¿õ
âèêîðèñòàííÿ ó ñâî¿é ï³äïðèºìíèöü-
ê³é ä³ÿëüíîñò³, ùî ïåðåäáà÷àº îäåð-
æàííÿ ïðèáóòêó. ²íøèé ó÷åíèé, Ï.
âàí äåð Â³í, ïîÿñíþº öþ óìîâó, âêà-
çóþ÷è íà òàêå. «Á³ëüø³ñòü îõîðîíþâà-
íèõ òâîð³â ìàþòü åêîíîì³÷íó ö³í-
í³ñòü, ä³ÿ òèì÷àñîâîãî â³äòâîðåííÿ
äîçâîëÿºòüñÿ ëèøå â³äïîâ³äíî äî ñò. 5
(1) Äèðåêòèâè ªÑ, ÿêùî öå íå «ïåðåä-
áà÷àº îòðèìàííÿ äîäàòêîâîãî ïðèáóò-
êó» (äëÿ êîðèñòóâà÷à), ùî âèõîäèòü
çà ðàìêè ïðàâîì³ðíîãî âèêîðèñòàííÿ
îõîðîíþâàíîãî òâîðó òà ùî ä³ÿ òèì÷à-
ñîâîãî â³äòâîðåííÿ íå ïîâèííà «ïðè-
âåñòè äî çì³íè öüîãî òâîðó» [8]. Îòæå,
ìîæëèâî ä³éòè âèñíîâêó, ùî òèì÷àñî-
âå â³äòâîðåííÿ íå ìàòèìå ñàìîñò³éíî-
ãî åêîíîì³÷íîãî çíà÷åííÿ, ÿêùî â ðå-
çóëüòàò³ â³äòâîðåííÿ òâîðó â³äñóòíº
îòðèìàííÿ êîðèñòóâà÷åì äîäàòêîâîãî
ïðèáóòêó ñàìå â³ä öèõ ä³é. 

Òèì÷àñîâå â³äòâîðåííÿ ñòàëî ìîæ-
ëèâèì çàâäÿêè ðîçâèòêó ³íôîðìàö³é-
íèõ òåõíîëîã³é, êîëè ä³¿ ç ïåðåòâîðåí-
íÿ òâîð³â ó öèôðîâó ôîðìó òà ¿õ ïî-
äàëüøå âèêîðèñòàííÿ º íåîáõ³äíèì
àâòîìàòè÷íèì ïðîöåñîì ó òåõí³÷íèõ
îïåðàö³ÿõ. Âèçíà÷åííÿ ïîíÿòòÿ «òåõ-
íîëîã³÷íèé ïðîöåñ» ñêëàäàºòüñÿ ç ïî-
íÿòòÿ «òåõíîëîã³ÿ» òà «ïðîöåñ». Òåõ-
íîëîã³ÿ (â³ä ãðåö. τεχνολογια, ùî ïîõî-
äèòü â³ä ãðåö. τεχνολογος;  ãðåö. τεχνη —
ìàéñòåðí³ñòü, òåõí³êà; ãðåö. λογος —
(òóò) ïåðåäàâàòè) — íàóêà («êîðïóñ
çíàíü») ïðî ñïîñîáè (íàá³ð ³ ïîñë³äîâ-
í³ñòü îïåðàö³é, ¿õ ðåæèìè) ðîçâ’ÿçàí-
íÿ çàäà÷ ëþäñòâà çà äîïîìîãîþ (øëÿ-
õîì çàñòîñóâàííÿ) òåõí³÷íèõ çàñîá³â



(çíàðÿäü ïðàö³). Â ³íôîðìàòèö³ «ïðî-
öåñ» — öå «îá’ºêò îïåðàö³éíî¿ ñèñòå-
ìè, êîíòåéíåð ñèñòåìíèõ ðåñóðñ³â,
ïðèçíà÷åíèõ äëÿ ï³äòðèìêè âèêîíàí-
íÿ ïðîãðàìè» [9]. Çâàæàþ÷è íà íàâå-
äåíå, òèì÷àñîâå â³äòâîðåííÿ ââàæàºòü-
ñÿ íåâ³ä’ºìíîþ òà ñóòòºâîþ ÷àñòèíîþ
òåõíîëîã³÷íîãî ïðîöåñó, ùî ïåðåäáà-
÷àº ÷³òêî ðåãëàìåíòîâàíó ïîñë³äîâ-
í³ñòü âèêîíàííÿ îïåðàö³é, ùî ïðèçâî-
äÿòü äî çàïèñó, çáåð³ãàííÿ òà äîñòóïó
äî òâîðó çà äîïîìîãîþ êîìï’þòåðà. Íà
äóìêó Ì. Ñàòòîí, «òèì÷àñîâ³ êîï³¿,
ôàéëè àâòîìàòè÷íî â³äòâîðþþòüñÿ
çà äîïîìîãîþ êîìï’þòåð³â ó ¿õí³é
ïàì’ÿò³ ç äîâ³ëüíèì äîñòóïîì ï³ä ÷àñ
çâè÷àéíèõ îïåðàö³é. Òèì÷àñîâå â³äòâî-
ðåííÿ äàíèõ, íàïðèêëàä, º îñíîâîþ
äëÿ îá÷èñëåíü, â ö³ëîìó. Öå îñîáëèâî
ñëóøíî ùîäî ²íòåðíåòó: êåø-ôàéëè
áðàóçåðà çáåð³ãàþòüñÿ íà ñåðâåðàõ,
ùîáè ïðèñêîðèòè çàâàíòàæåííÿ âåá-
ñàéò³â, à òàêîæ êîï³¿ â³äïîâ³äíèõ âåá-
ñòîð³íîê çáåð³ãàþòüñÿ â òèì÷àñîâèõ
ôàéëàõ â ²íòåðíåò³ íà æîðñòêîìó
äèñêó êîìï’þòåðà, ïðèñêîðþþ÷è ïðî-
öåñ çàâàíòàæåííÿ âåá-ñàéòó íàñòóïíîãî
ðàçó, êîëè â³í â³äâ³äóºòüñÿ [10]. ²íø³
â÷åí³, ². Áëèçíåöü òà Ê. Ëåîíòüåâ, çà-
çíà÷àþòü «òèì÷àñîâå â³äòâîðåííÿ ìàº
ì³ñöå ïðè çä³éñíåíí³ ç âèêîðèñòàííÿì
çàñîá³â ñó÷àñíî¿ öèôðîâî¿ òåõí³êè ðÿäó
òåõíîëîã³÷íèõ îïåðàö³é, íåîáõ³äíèõ
äëÿ îáðîáêè òà ïåðåäà÷³ ³íôîðìàö³¿»
[11]. Íàïðèêëàä, â³äêðèòòÿ òà ïåðå-
ãëÿä òâîðó, ùî ì³ñòèòüñÿ íà âåá-ñòî-
ð³íö³, ââàæàºòüñÿ â³äòâîðåííÿì öüîãî
òâîðó. Êîðèñòóâà÷ îçíàéîìëþºòüñÿ ç
éîãî çì³ñòîì ó ìåðåæ³ ²íòåðíåò ïðîòÿ-
ãîì äåÿêîãî ÷àñó äîòè, äîêè íå áóäå
çä³éñíåíî ïîøóê ³ äîñòóï äî ³íøîãî
òâîðó, àáî æ îá’ºêòè àâòîðñüêîãî ïðàâà
ìîæóòü áóòè â³äêðèò³ ïîêè ïðàöþº
êîìï’þòåð. Â³äòâîðåíèé òâ³ð ó öèôðîâ³é
ôîðì³ íà æîðñòêîìó äèñêó êîìï’þòåðà
çàëèøàºòüñÿ â ïàì’ÿò³ êîìï’þòåðà —
êåø³ ïîêè â³í íå çàì³íþºòüñÿ ³íøèì
òâîðîì (ìàòåð³àëîì) ³ àâòîìàòè÷íî âèäà-
ëÿºòüñÿ ïðè ðîáîò³ êîìï’þòåðà. Ïîòð³á-
íî çàçíà÷èòè, ùî òàêå â³äòâîðåííÿ äëÿ
àâòîðà íå ñïðè÷èíÿº øêîäè éîãî îñîáè-

ñòèì íåìàéíîâèì ïðàâàì, àäæå òâ³ð
ï³ä éîãî àâòîðñòâîì, íå çì³íþºòüñÿ, çà-
ëèøàþ÷èñü ö³ë³ñíèì îá’ºêòîì àâòî-
ðñüêîãî ïðàâà â òîìó âèãëÿä³, ÿêèé
â³äòâîðåíî ²íòåðíåò-êîðèñòóâà÷åì, áåç
ïîðóøåííÿ ïðàâ àâòîðà ùîäî íåäîòîð-
êàíîñò³ òâîðó.  

Âñòàíîâëåííÿ âèïàäê³â â³ëüíîãî âè-
êîðèñòàííÿ òâîð³â íåðîçðèâíî ïîâ’ÿçà-
íå ç³ âñòàíîâëåííÿì áàëàíñó ïðèâàò-
íèõ ³ ïóáë³÷íèõ ³íòåðåñ³â. Òàê, çàâäÿ-
êè âèíÿòêó ç âèêëþ÷íèõ ìàéíîâèõ
ïðàâ àâòîðà, âñòàíîâëåíîìó â ñò. 5 (1)
Äèðåêòèâè 2001/29/ªÑ, çä³éñíþºòüñÿ
«ïîñëàáëåííÿ îêðåìèõ àâòîðñüêèõ
ïðàâîìî÷íîñòåé» íà êîðèñòü êîðèñòó-
âà÷³â ìåðåæ³ ²íòåðíåò, ÿêèì íàäàºòüñÿ
ïðàâî íà â³ëüíèé äîñòóï äî ³íôîðìà-
ö³¿, çíàíü ³ êóëüòóðíî¿ ñïàäùèíè. Íà
äóìêó â÷åíèõ Þ. Áîøèöüêîãî, ². Âà-
øèíöÿ öå ïðîÿâëÿºòüñÿ «â îáìåæåíí³
ïðàâà íà â³äòâîðåííÿ øëÿõîì âèëó-
÷åííÿ ç êîëà ïîðóøåíü öüîãî ïðàâà
âèãîòîâëåííÿ òàê çâàíèõ «òèì÷àñîâèõ
êîï³é» áåç äîçâîëó ïðàâîâëàñíèêà, îá-
ìåæåíí³ àâòîðñüêèõ ïðàâ ùîäî
êîìï’þòåðíèõ ïðîãðàì øëÿõîì íà-
äàííÿ çàêîííèì êîðèñòóâà÷àì ïðàâà
íà ïîñò³éíå àáî òèì÷àñîâå â³äòâîðåííÿ
êîìï’þòåðíî¿ ïðîãðàìè áóäü-ÿêèìè
çàñîáàìè ³ â áóäü-ÿê³é ôîðì³, ÷àñòêîâî
àáî â ïîâíîìó îáñÿç³ çà óìîâè, êîëè
âêàçàí³ ä³¿ íåîáõ³äí³ äëÿ âèêîðèñòàí-
íÿ ïðîãðàìè â³äïîâ³äíî äî ¿¿ ïðèçíà-
÷åííÿ» [12]. Òîæ íàäàííÿ ìîæëèâîñò³
â³ëüíîãî òèì÷àñîâîãî â³äòâîðåííÿ â
ìåðåæ³ ²íòåðíåò ñïðèÿº çáåðåæåííþ
áàëàíñó ³íòåðåñ³â ñòîð³í ùîäî â³ëüíî-
ãî äîñòóïó äî òâîð³â ó ìåðåæ³ ²íòåð-
íåò, ó÷àñíèêàìè ÿêîãî º  àâòîðè òâî-
ð³â òà ²íòåðíåò-êîðèñòóâà÷³. 

Ó çàêîíîäàâñòâ³ êðà¿í ªÑ ïåðåä-
áà÷åí³ íîðìè ó ðåäàêö³¿, íàâåäåí³é â
ñò. 5 (1) Äèðåêòèâè 2001/29/ªÑ.
Ïîðÿä ç òèì, ó äåÿêèõ ºâðîïåéñüêèõ
êðà¿íàõ âñòàíîâëåí³ äîäàòêîâ³ ïîëî-
æåííÿ. Òàê, â³äïîâ³äíî äî ÷. 2 ñò. 11a
Çàêîíó Ô³íëÿíä³¿ «Ïðî àâòîðñüêå
ïðàâî» ïåðåäáà÷åíî, ùî ïîëîæåííÿ
ö³º¿ ñòàòò³ íå çàñòîñîâóþòüñÿ äî
êîìï’þòåðíèõ ïðîãðàì àáî áàç äàíèõ
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[13]. Òîáòî âèíÿòêè íå ïîøèðþþòüñÿ
íà òèì÷àñîâå â³äòâîðåííÿ êîìï’þòåð-
íèõ ïðîãðàì, áàç äàíèõ, ùî ïåðåäáà-
÷àº íåîáõ³äí³ñòü äîòðèìàííÿ âèêëþ÷-
íèõ ìàéíîâèõ ïðàâ â³äïîâ³äíèõ
ñóá’ºêò³â àâòîðñüêîãî ïðàâà. 

Ó çàêîíîäàâñòâ³ äåÿêèõ çàðóá³æíèõ
êðà¿í óìîâè º äåùî çâóæåíèìè, ïîð³â-
íÿíî ç ïîëîæåííÿìè ñò. 5 (1) Äèðåêòè-
âè 2001/29/ªÑ. Òàê, â³äïîâ³äíî äî
ï. 30.71 Çàêîíó Êàíàäè «Ïðî àâòîðñüêå
ïðàâî» [14] ïåðåäáà÷åíî òðè óìîâè:
1) â³äòâîðåííÿ ìàº ñòàíîâèòè ñóòòºâó

÷àñòèíó òåõíîëîã³÷íîãî ïðîöåñó;
2) ìåòà â³äòâîðåííÿ ïîëÿãàº â ïîëåã-

øåíí³ âèêîðèñòàííÿ, ùî íå ââà-
æàºòüñÿ ïîðóøåííÿì àâòîðñüêîãî
ïðàâà;

3) â³äòâîðåííÿ ³ñíóº ëèøå ïðîòÿãîì
òåõíîëîã³÷íîãî ïðîöåñó.

Âàðòî çâåðíóòè óâàãó é íà ñóäîâó-
ïðàêòèêó çàðóá³æíèõ êðà¿í ç ïîðóøå-
íèõ ïèòàíü. Îäíèì ç ïîêàçîâèõ ð³-
øåíü, ïîâ’ÿçàíèõ ç ïèòàííÿìè â³ëüíî-
ãî òèì÷àñîâîãî â³äòâîðåííÿ òâîð³â
â ìåðåæ³ ²íòåðíåò, º òàêà ñóäîâà ñïðà-
âà. Îá’ºäíàííÿ äàíñüêèõ âèäàâö³â ïå-
ð³îäè÷íèõ ãàçåò Danske Dagblades
Forening (äàë³ — DDF) çâåðíóëîñÿ äî
ñóäó ç ìåòîþ âèð³øåííÿ ñï³ðíî¿ ñèòóà-
ö³¿, ïîâ’ÿçàíî¿ ç ä³ÿëüí³ñòþ êîìïàí³¿
Infopaq International, ùî ïîëÿãàëà
ó çä³éñíåíí³ ìîí³òîðèíãó ÇÌ² òà ñêëà-
äàíí³ êîðîòêèõ àíîíñ³â âèáðàíèõ ñòà-
òåé ç ãàçåò òà ³íøèõ ïåð³îäè÷íèõ âè-
äàíü [15]. Ó 2005 ð. DDF ñòàëî â³äîìî,
ùî êîìïàí³ÿ Infopaq International áåç
äîçâîëó â³äïîâ³äíèõ ñóá’ºêò³â àâòîð-
ñüêîãî ïðàâà â³äòâîðþº ÷àñòèíè ç ãà-
çåòíèõ ñòàòòåé (11 ñë³â ç òåêñòó ñòàò-
ò³) òà íàïðàâëÿº ¿õ ñâî¿ì êë³ºíòàì
ç ïîñèëàííÿì íà ïîâíèé òåêñò ñòàòò³
â ìåðåæ³ ²íòåðíåò. Ñóä, ðîçãëÿíóâøè
ïèòàííÿ, ÷è º â³äòâîðåííÿ òâîð³â êîì-
ïàí³ºþ Infopaq International òèì÷àñî-
âèì â³äïîâ³äíî äî ñò. 5 (1) Äèðåêòèâè
ªÑ, ïðèéøîâ äî âèñíîâêó, ùî â³äòâî-
ðåííÿ òâîð³â ç ïåð³îäè÷íèõ âèäàíü â
êîìåðö³éíèõ ö³ëÿõ ç ìåòîþ ¿õ îãëÿäó
øëÿõîì ïîñèëàííÿ ç çàçíà÷åííÿì
êëþ÷îâèõ ñë³â, íå º òèì÷àñîâèì, à

îòæå íå â³äïîâ³äàº âèíÿòêàì âñòàíîâ-
ëåíèì íàçâàíîþ ñòàòòåþ Äèðåêòèâè
2001/29/ªÑ, îòæå, º ïîðóøåííÿì àâ-
òîðñüêîãî ïðàâà. Ó ñâîºìó ð³øåíí³ ñóä
äåòàëüíî ðîçãëÿíóâ óìîâè, ïåðåäáà÷å-
í³ ñò. 5 (1) Äèðåêòèâè 2001/29/ªÑ. Çî-
êðåìà, çàçíà÷åíî, ùî â³äòâîðåííÿ
ìîæå ìàòè ïåðåõ³äíèé õàðàêòåð, ÿêùî
«éîãî òðèâàë³ñòü îáìåæåíà òèì, ùî
íåîáõ³äíî äëÿ ïðàâèëüíîãî çàâåðøåí-
íÿ òåõíîëîã³÷íîãî ïðîöåñó, ä³ÿ ç â³ä-
òâîðåííÿ óòâîðþº íåâ³ä’ºìíó é ³ñòîòíó
÷àñòèíó, ìàºòüñÿ íà óâàç³, ùî öåé ïðî-
öåñ ïîâèíåí áóòè àâòîìàòèçîâàíèé,
òàê ùî ä³ÿ âèäàëÿº òâ³ð àâòîìàòè÷íî,
áåç âòðó÷àííÿ ëþäèíè, êîëè ôóíêö³¿
äîçâîëÿþòü çàâåðøèòè òàêèé ïðîöåñ
äî ê³íöÿ [7]. Çã³äíî ç öèì ð³øåííÿì,
âñòàíîâëåíî, ùî â³äïîâ³äü íà ïèòàííÿ
÷è ìîæå ââàæàòèñÿ â³äòâîðåííÿ òèì-
÷àñîâèì ïîòðåáóº êîìïëåêñíîãî ðîç-
ãëÿäó âñ³õ óìîâ, âñòàíîâëåíèõ ñò. 5 (1)
Äèðåêòèâè 2001/29/ªÑ.  

²íøèé ïðèêëàä ñóäîâî¿ ñïðàâè. Àñî-
ö³àö³ÿ ïðàâîâëàñíèê³â (the Newspaper
Licensing Agency Limited) çâåðíóëàñÿ
äî ñóäó ç ïîçîâîì äî íîðâåçüêî¿ êîìïà-
í³¿ Meltwater (Public Relations Consul-
tants Association Limited) (äàë³ — Êîì-
ïàí³ÿ) ïðî ïîðóøåííÿ àâòîðñüêèõ ïðàâ
îñòàííüîþ òà ç âèìîãîþ îòðèìàííÿ
íåþ äîçâîëó ïðî â³äòâîðåííÿ óðèâê³â ç
ïóáë³öèñòè÷íèõ òâîð³â (ñòàòåé), àâòîð-
ñüê³ ïðàâà íà ÿê³ íàëåæàòü ó÷àñíèêàì
Àñîö³àö³¿ ïðàâîâëàñíèê³â [16]. Â ïðî-
öåñ³ ðîçãëÿäó ñïðàâè, â îäí³é ç ïîçîâ-
íèõ âèìîã Àñîö³àö³ÿ ïðàâîâëàñíèê³â
âèìàãàëà â³ä Êîìïàí³¿ âèïëàòèòè âèíà-
ãîðîäó â ðîçì³ð³ ñóì, ÿê³ âèðàõîâóþòü-
ñÿ ç êîæíîãî â³äâ³äóâàííÿ âåá-ñàéòó ³í-
òåðíåò-êîðèñòóâà÷àìè, òîáòî ï³äïèñàí-
òàìè Êîìïàí³¿. Öå ñïðè÷èíèëî
íåâäîâîëåííÿ îñòàíí³õ, êîëè äëÿ íèõ
áóäü-ÿêå â³äâ³äóâàííÿ ñàéòó Êîìïàí³¿
ìîãëî ñòàòè ïëàòíèì. Ñóä ðîçãëÿíóâ
ïîçîâ ³ ä³éøîâ âèñíîâêó, ùî â³äòâîðåí-
íÿ ñòàòòåé ³íòåðíåò-êîðèñòóâà÷àìè ï³ä-
ïàäàº ï³ä òèì÷àñîâå â³äòâîðåííÿ, ùî
äàº ìîæëèâ³ñòü â³ëüíîãî âèêîðèñòàííÿ
òâîð³â â ìåðåæ³ ²íòåðíåò, áåç äîçâîëó
òà áåç âèïëàòè âèíàãîðîäè ñóá’ºêòàì
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àâòîðñüêîãî ïðàâà. «Ïðèíöèïîâèé ìî-
ìåíò ïîëÿãàº â òîìó, ùî í³ â îäíîìó ç
çàçíà÷åíèõ âèïàäê³â ê³íöåâèé êîðè-
ñòóâà÷ íå âèçíàâàòèìåòüñÿ òàêèì, ùî
ñòâîðþº êîï³þ âåá-ñòîð³íêè, ÿêùî
ò³ëüêè â³í ö³ëåñïðÿìîâàíî íå âèð³øèâ
çàâàíòàæèòè àáî ðîçäðóêóâàòè ¿¿», —
çàçíà÷åíî â ð³øåíí³ ñóäó [17]. Íà
äóìêó ñóäó, ïðè ïåðåãëÿä³ âåá-ñàéòó
ñòâîðþþòüñÿ äâà âèäè êîï³é êîíòåíòó:
(1) â³äîáðàæåííÿ éîãî íà åêðàí³ ìîí³-
òîðà òà (2) çáåðåæåííÿ — êåøóâàííÿ
â ïàì’ÿò³ êîìï’þòåðà. Îáèäâà âèïàäêè
âèçíàí³ òèì÷àñîâèì â³äòâîðåííÿì, ùî
ïåðåäáà÷àþòü â³ëüíå âèêîðèñòàííÿ òâî-
ð³â ³íòåðíåò-êîðèñòóâà÷àìè. 

ßê áà÷èìî, ó íàâåäåíèõ ïðèêëà-
äàõ, ñóäîâèé ðîçãëÿä ñòîñóâàâñÿ âè-
çíà÷åíèõ ó÷àñíèê³â ïðîöåñó, à ñàìå:

•êîìïàí³é, ùî â³äòâîðþâàëè òâîðè
òà ¿õ ðîçïîâñþäæóâàëè â ìåðåæ³
²íòåðíåò; 

•îñ³á, ÿê³ áåçïîñåðåäíüî âèêîðèñòî-
âóâàëè òâîðè (³íòåðíåò-êîðèñòóâà-
÷³â). Çàëåæíî â³ä öüîãî ïðèéíÿò³
ð³øåííÿ, ó ïåðøîìó âèïàäêó —
ñóä âèçíàâ ïîðóøåííÿ àâòîðñüêîãî
ïðàâà Êîìïàí³ºþ, ùî çä³éñíþâàëà
â êîìåðö³éíèõ ö³ëÿõ â³äòâîðåííÿ
òâîð³â, ó äðóãîìó — ñóä ïîñòàíî-
âèâ, ùî ³íòåðíåò-êîðèñòóâà÷³ çà
ïåâíèõ óìîâ çä³éñíþþòü òèì÷àñîâå
â³äòâîðåííÿ òâîð³â, ùî ï³äïàäàº ï³ä
âèïàäêè â³ëüíîãî âèêîðèñòàííÿ. 

Ñòîñîâíî æ íàö³îíàëüíîãî çàêîíî-
äàâñòâà, âàðòî çàçíà÷èòè òàêå. Òåðì³í
«â³äòâîðåííÿ», íàâåäåíèé ó Äèðåêòèâ³
2001/29/ªÑ, â ÷àñòèí³ ìîæëèâîñò³
òèì÷àñîâîãî â³äòâîðåííÿ âðàõîâàíî â
ñò. 1 Çàêîíó Óêðà¿íè «Ïðî àâòîðñüêå
ïðàâî ³ ñóì³æí³ ïðàâà», çã³äíî ç ÿêîþ
â³äòâîðåííÿì º «âèãîòîâëåííÿ îäíîãî
àáî á³ëüøå  ïðèì³ðíèê³â òâîðó, â³äåî-
ãðàìè, ôîíîãðàìè â áóäü-ÿê³é ìàòåð³-
àëüí³é ôîðì³, à òàêîæ ¿õ çàïèñ äëÿ
òèì÷àñîâîãî  ÷è ïîñò³éíîãî çáåð³ãàííÿ
â åëåêòðîíí³é (ó òîìó ÷èñë³ öèôðî-
â³é), îïòè÷í³é àáî ³íø³é ôîðì³, ÿêó
ìîæå ç÷èòóâàòè êîìï’þòåð». Âîäíî-
÷àñ, ó öüîìó Çàêîí³ âñòàíîâëåí³ íîðìè
ùîäî ìàéíîâèõ ïðàâ ñóá’ºêò³â àâòîð-

ñüêîãî ïðàâà äîçâîëÿòè àáî çàáîðîíÿòè
áóäü-ÿêå â³äòâîðåííÿ òâîð³â (ñò. 15).
Ïðîòå ïîëîæåííÿ ùîäî âñòàíîâëåííÿ
âèïàäê³â ùîäî â³ëüíîãî òèì÷àñîâîãî
â³äòâîðåííÿ òâîð³â íå ïåðåäáà÷åí³.
Ç îãëÿäó íà â³äñóòí³ñòü òàêèõ íîðì,
ñüîãîäí³ áóäü-ÿêå â³äòâîðåííÿ òâîð³â
²íòåðíåò-êîðèñòóâà÷àìè áåç äîçâîëó
ñóá’ºêò³â àâòîðñüêîãî ïðàâà ìîæå âè-
çíàâàòèñÿ ïîðóøåííÿì àâòîðñüêîãî
ïðàâà â³äïîâ³äíî äî ñò. 50 Çàêîíó
Óêðà¿íè «Ïðî àâòîðñüêå ïðàâî ³ ñó-
ì³æí³ ïðàâà». Òîæ ïðîïîíóºòüñÿ âíå-
ñòè çì³íè äî Çàêîíó øëÿõîì äîïîâ-
íåííÿ ïåðåë³êó âèïàäê³â â³ëüíîãî âè-
êîðèñòàííÿ îêðåìîþ ñòàòòåþ, â ÿê³é
âèçíà÷èòè ïîëîæåííÿ ùîäî â³ëüíîãî
òèì÷àñîâîãî â³äòâîðåííÿ òâîð³â ç óðà-
õóâàííÿì óìîâ, ïåðåäáà÷åíèõ ñò. 5 (1)
Äèðåêòèâè 2001/29/ªÑ. 

Ç ïðîâåäåíîãî ïðàâîâîãî àíàë³çó
íîðì ì³æíàðîäíîãî òà íàö³îíàëüíîãî
çàêîíîäàâñòâà ó ñôåð³ àâòîðñüêîãî
ïðàâà òà ñóì³æíèõ ïðàâ, ñóäîâî¿ ïðàê-
òèêè  ìîæëèâî ä³éòè âèñíîâêó, ùî ïå-
ðåäáà÷åííÿ ó Çàêîí³ Óêðà¿íè «Ïðî àâ-
òîðñüêå ïðàâî ³ ñóì³æí³ ïðàâà» ïîëî-
æåíü ñòîñîâíî ìîæëèâîñò³ â³ëüíîãî
òèì÷àñîâîãî â³äòâîðåííÿ òâîð³â º íå-
îáõ³äíîþ óìîâîþ çàáåçïå÷åííÿ áàëàí-
ñó ïðèâàòíèõ ³ ïóáë³÷íèõ ³íòåðåñ³â.
Âñòàíîâëåííÿ òàêèõ íîðì â³äïîâ³äàòè-
ìå îáðàíîìó êóðñó íàøî¿ äåðæàâè
ùîäî ïðîäîâæåííÿ ºâðî³íòåãðàö³éíèõ
ïðîöåñ³â â êðà¿í³, ñïðèÿòèìå âðåãóëþ-
âàííþ ïðàâîâ³äíîñèí ì³æ ñóá’ºêòàìè
àâòîðñüêîãî ïðàâà é ³íòåðíåò-êîðèñòó-
âà÷àìè â êîíòåêñò³ ìîæëèâîñò³ áåçäîç-
â³ëüíîãî òà áåçêîøòîâíîãî òèì÷àñîâî-
ãî â³äòâîðåííÿ òâîð³â, ùî ìàº ïîçè-
òèâíî ïîçíà÷èòèñÿ íà â³ëüíîìó
äîñòóï³ äî ³íôîðìàö³¿, çíàíü ³ òâîð÷î-
ãî íàäáàííÿ. 
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Òðîöêàÿ Â., Ïåòðåíêî Ñ. Âðåìåííîå âîñïðîèçâåäåíèå ïðîèçâåäåíèé â ñåòè Èí-
òåðíåò: ïðàâîâûå àñïåêòû è ñóäåáíàÿ ïðàêòèêà. Â ñòàòüå ðàññìîòðåíû ïðîáëåìíûå
âîïðîñû âðåìåííîãî âîñïðîèçâåäåíèÿ ïðîèçâåäåíèé â ñåòè Èíòåðíåò. Èñïîëüçîâàíèå
ïðîèçâåäåíèé â öèôðîâîé ôîðìå îòëè÷àþòñÿ îò àíàëîãîâîé òåì, ÷òî ñóùåñòâóþò
îïðåäåëåííûå îñîáåííîñòè, âûçâàííûå òåõíîëîãè÷åñêèìè ïðîöåññàìè, êîòîðûå ïðî-
èñõîäÿò â îïåðàöèÿõ, íåîáõîäèìûõ äëÿ îáðàáîòêè è ïåðåäà÷è èíôîðìàöèè ñ ïîìî-
ùüþ êîìïüþòåðà. Ó÷åò ýòèõ îñîáåííîñòåé â çàêîíîäàòåëüñòâå â ñôåðå àâòîðñêîãî
ïðàâà è ñìåæíûõ ïðàâ èìååò âàæíîå ïðàêòè÷åñêîå çíà÷åíèå äëÿ óñòàíîâëåíèÿ
ïðàâà èíòåðíåò-ïîëüçîâàòåëåé íà ñâîáîäíûé äîñòóï ê èíôîðìàöèè, çíàíèÿì è êóëü-
òóðíîìó íàñëåäèþ.

Â ñòàòüå äåòàëüíî ïðîàíàëèçèðîâàíû ïîëîæåíèÿ åâðîïåéñêîãî çàêîíîäàòåëüñòâà,
à èìåííî: ñò. 5 (1) Äèðåêòèâû 2001/29/ÅÑ Åâðîïåéñêîãî Ïàðëàìåíòà è Ñîâåòà î ãàð-
ìîíèçàöèè îïðåäåëåííûõ àñïåêòîâ àâòîðñêîãî ïðàâà è ñìåæíûõ ïðàâ â èíôîðìà-
öèîííîì îáùåñòâå. Èññëåäîâàíà çàðóáåæíàÿ ñóäåáíàÿ ïðàêòèêà êàñàòåëüíî ýòèõ âî-
ïðîñîâ. Ðàññìîòðåíû íîðìû çàêîíîäàòåëüñòâà îòäåëüíûõ çàðóáåæíûõ ñòðàí. Àêöåí-
òèðîâàíî âíèìàíèå íà íåäîðàáîòêè â çàêîíîäàòåëüñòâå â ñôåðå àâòîðñêîãî ïðàâà è
ñìåæíûõ ïðàâ Óêðàèíû â ÷àñòè îòñóòñòâèÿ èñêëþ÷åíèé êàñàòåëüíî âðåìåííîãî âîñ-
ïðîèçâåäåíèÿ ñðåäè ñëó÷àåâ ñâîáîäíîãî èñïîëüçîâàíèÿ ïðîèçâåäåíèé. Íà îñíîâå
ïðîâåäåííîãî àíàëèçà ñäåëàíû âûâîäû è äàíû ïðåäëîæåíèÿ.

Êëþ÷åâûå ñëîâà: âîñïðîèçâåäåíèÿ, Èíòåðíåò, âðåìåííîå âîñïðîèçâåäåíèÿ, âðå-
ìåííûå êîïèè, òåõíîëîãè÷åñêèé ïðîöåññ, ñâîáîäíîå èñïîëüçîâàíèå ïðîèçâåäåíèé.

Trotska V., Petrenko S. Temporary reproduction of works on the Internet: legal as-
pects and judicial practice. The article contemplates the problematic aspects of tempo-
rary reproduction of works on the Internet regarding free use of this copyright objects. 

The author notes that the use of works in digital form has its own features com-
pared to analogue form. These features caused by technological processes associated
with the creation of temporary copies in transactions processing and transmission of
information by computer. On the basis of these features in the legislation in the field
of copyright and related rights has great practical importance. Thus, reproduction of
works on the Internet may be temporary. In this case, the reproduction of works by any
person does not need permission from its authors. This reproduction is free. The free
use of works gives an opportunity to balance the rights for authors and societies for
the free access to the information, knowledge and cultural heritage.

The author analyzes the international legislation on this issues. The article contem-
plates norms of European legislation such as: article 5 (1) Directive 2001/29/EC of the
European Parliament and of the Council on the harmonisation of certain aspects of
copyright and related rights in the information society. The author analyzes the condi-
tions under which the reproduction is temporary. The article contemplates the research
of foreign authors concerning the conditions of the free temporary reproduction of
works.

Ñopyright laws in many countries of the world are identified norms which provide
for the use of works without author’s permission and without paying a compensations
to them ³n case of temporary reproduction of works. The author analyzes the relevant
norms of the laws in certain foreign countries.

However, the article contemplates the foreign judicial practice on these issues. The
author analyzes the applicable norms of the Law of Ukraine «On Copyright and Related
Rights». Author alerts attention of the lack of norms on free temporary reproduction
of this Law. Ñomplimented by this the author proposes to amend this Law. Based on
the analysis proposals and conclusions were submitted.

Key words: reproduction, Internet temporary reproduction, temporary copies,
process, free use of works
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Àêòóàëüí³ñòü. Óêðà¿íñüêà þðèäè÷-
íà äîêòðèíà ïðèä³ëÿº óâàãó øèðîê³é
ïðîáëåìàòèö³ ó ñôåð³ ³íòåëåêòóàëüíî¿
âëàñíîñò³, ïðîòå îñîáëèâîñò³ ðåàë³çàö³¿
ïðàâîâ³äíîñèí ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³ çà ó÷àñòþ âèùèõ íàâ÷àëüíèõ çà-
êëàä³â äîñë³äæåíî íå äîñòàòíüî âñå-
á³÷íî òà êîìïëåêñíî. Â³äïîâ³äíî äî
áàãàòüîõ ì³æíàðîäíèõ ðåéòèíã³â ³í-
ñòèòóö³é âèùî¿ îñâ³òè ñàìå â ÑØÀ
ðîçì³ùåí³ ïîíàä ïîëîâèíà ç³ 100 íàé-
êðàùèõ óí³âåðñèòåò³â ñâ³òó. Ïðîöåñ
ãëîáàë³çàö³¿ òà ïîòðåáà â çàïîçè÷åíí³
ïîçèòèâíîãî ³íîçåìíîãî äîñâ³äó ñòâî-
ðþº ³íòåðåñ äîñë³äæåííÿ ïðàâîâîãî ðå-
ãóëþâàííÿ ïàòåíòíèõ â³äíîñèí ó ñôåð³
àìåðèêàíñüêî¿ âèùî¿ îñâ³òè. 

Ìåòîþ ñòàòò³ º äîñë³äèòè ñóäîâó
ïðàêòèêó òà ïðàâîâó äîêòðèíó öè-
â³ëüíî-ïðàâîâèõ ïàòåíòíèõ â³äíîñèíè
â àìåðèêàíñüê³é ³ óêðà¿íñüê³é âèù³é
îñâ³ò³.

Ïèòàííÿ ïàòåíòíîãî ïðàâà äîñë³ä-
æóâàëèñÿ òàê³ â³ò÷èçíÿí³ þðèñòè
ÿê Ã. Àíäðîùóê, Î. Êîõàíîâñüêà,
Í. Êóçíåöîâà, Î. Ìåëüíèê, Î. Îðëþê,

Î. À. Ï³äîïðèãîðà, à òàêîæ àìåðè-
êàíñüê³ íàóêîâö³ À. Ì³ëëåð, Ì. Äåâ³ñ,
Ä. Ì³ëç, Ï. Õîâåë, Ì. Ì³ðåëç òà ³í. Íå-
áàãàòî íàóêîâö³â âèâ÷àëè îñîáëèâî-
ñòÿìè ïðàâîâîãî ñòàòóñó âèùîãî íà-
â÷àëüíîãî çàêëàäó ÿê ñóá’ºêòà ïðàâà
³íòåëåêòóàëüíî¿ âëàñíîñò³, çîêðåìà,
Ò. Âëàäèê³íà, Þ. Âîðîáéîâ, Ð. Ìåðç-
ë³ê³íà, Þ. Îñèïîâà, Ì. ×åëåøåâ.

Â³äïîâ³äíî äî ñò. 421 ÖÊ Óêðà¿íè
ñóá’ºêòàìè ïðàâà ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³ º: òâîðåöü (òâîðö³) îá’ºêòà ïðàâà
³íòåëåêòóàëüíî¿ âëàñíîñò³ (àâòîð, âèêî-
íàâåöü, âèíàõ³äíèê òîùî) é ³íø³ îñîáè,
ÿêèì íàëåæàòü îñîáèñò³ íåìàéíîâ³ òà
(÷è) ìàéíîâ³ ïðàâà ³íòåëåêòóàëüíî¿
âëàñíîñò³ â³äïîâ³äíî äî Öèâ³ëüíîãî êî-
äåêñó Óêðà¿íè, ³íøîãî çàêîíó ÷è äîãî-
âîðó. Çàêîí Óêðà¿íè â³ä 01.07.2014 ð.
«Ïðî âèùó îñâ³òó» ì³ñòèòü äåê³ëüêà
ñòàòåé, ïðèñâÿ÷åíèõ ðåãóëþâàííþ â³ä-
íîñèí ùîäî íàáóòòÿ, îõîðîíè òà çàõè-
ñòó ïðàâ âèùèõ íàâ÷àëüíèõ çàêëàä³â òà
ó÷àñíèê³â îñâ³òíüîãî ïðîöåñó ùîäî ðå-
çóëüòàò³â íàóêîâî¿, íàóêîâî-òåõí³÷íî¿
òà ³íøèõ âèä³â ä³ÿëüíîñò³ çàáåçïå-

Ðîçãëÿíóòî ñï³ðí³ ïèòàííÿ ïàòåíòíîãî ïðàâà ó ñôåð³ âèùî¿ îñâ³òè (íà ïðèêëàä³
ÑØÀ òà Óêðà¿íè). Ïðîàíàë³çîâàíî ÷èííå ïðàâî Óêðà¿íè òà ÑØÀ ç ïèòàííÿ îõîðîíè
ïàòåíòíèõ ïðàâ ó ñôåð³ âèùî¿ îñâ³òè. Âèÿâëåí³ ïðîáëåìè óêðà¿íñüêîãî ïðàâîâîãî ðå-
ãóëþâàííÿ â³äíîñèí, ïîâ’ÿçàíèõ ç³ ñëóæáîâèì âèíàõîäîì. Íà ï³äñòàâ³ äîñâ³äó àìåðè-
êàíñüêèõ âèùèõ íàâ÷àëüíèõ çàêëàä³â çðîáëåí³ ïðîïîçèö³¿ ç óäîñêîíàëåííÿ â³ò÷èçíÿ-
íîãî çàêîíîäàâñòâà.

Êëþ÷îâ³ ñëîâà: ïàòåíò, âèùèé íàâ÷àëüíèé çàêëàä, ñëóæáîâèé âèíàõ³ä, äîãîâ³ð
ïðî ïåðåäà÷ó ïàòåíòíèõ ïðàâ



÷óþòüñÿ â³äïîâ³äíî äî çàêîíó, çîêðåìà,
ñò. 69 «Ïðàâà ³íòåëåêòóàëüíî¿ âëàñíî-
ñò³ òà ¿õ çàõèñò», çã³äíî ç ÷. 2 ÿêî¿ âèù³
íàâ÷àëüí³ çàêëàäè ìàþòü ïðàâî ðîçïî-
ðÿäæàòèñÿ ìàéíîâèìè ïðàâàìè ³íòå-
ëåêòóàëüíî¿ âëàñíîñò³ íà îá’ºêòè ïðàâà
³íòåëåêòóàëüíî¿ âëàñíîñò³. 

Âèùèé íàâ÷àëüíèé çàêëàä ó ïîðÿä-
êó, âèçíà÷åíîìó çàêîíîì, ³ â³äïîâ³äíî
äî ñòàòóòó ìàº ïðàâî âëàñíîñò³ íà
îá’ºêòè ïðàâà ³íòåëåêòóàëüíî¿ âëàñíî-
ñò³, ñòâîðåí³ çà âëàñí³ êîøòè ÷è çà
êîøòè äåðæàâíîãî àáî ì³ñöåâèõ áþä-
æåò³â (îêð³ì âèïàäê³â, âèçíà÷åíèõ çà-
êîíîì) (÷. 3 ñò. 70 Çàêîíó Óêðà¿íè
«Ïðî âèùó îñâ³òó»). Âèùèé íàâ÷àëü-
íèé çàêëàä ó ïîðÿäêó, âèçíà÷åíîìó
çàêîíîì, òà â³äïîâ³äíî äî ñòàòóòó ìàº
ïðàâî <…> áðàòè ó÷àñòü ó ôîðìóâàíí³
ñòàòóòíîãî êàï³òàëó ³ííîâàö³éíèõ
ñòðóêòóð ³ óòâîðåíèõ çà ó÷àñòþ âèùèõ
íàâ÷àëüíèõ çàêëàä³â ìàëèõ ï³äïðè-
ºìñòâ, ÿê³ ðîçðîáëÿþòü ³ âïðîâàä-
æóþòü ³ííîâàö³éíó ïðîäóêö³þ, øëÿ-
õîì âíåñåííÿ äî íèõ íåìàòåð³àëüíèõ
àêòèâ³â (ìàéíîâèõ ïðàâ íà îá’ºêòè
ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³)
(ï. 10 ÷. 3 ñò. 70 Çàêîíó Óêðà¿íè «Ïðî
âèùó îñâ³òó»). Ïèòàííÿ ðåºñòðàö³¿,
îõîðîíè òà çàõèñòó ïàòåíòíèõ ïðàâ
º íàéá³ëüø àêòóàëüíèì äëÿ äîñë³ä-
íèöüêèõ óí³âåðñèòåò³â, ÿê³ çä³éñíþ-
þòü ôóíäàìåíòàëüí³ òà ïðèêëàäí³
íàóêîâ³ äîñë³äæåííÿ, íàóêîâî-òåõí³÷-
í³ ðîçðîáêè. Óêðà¿íñüêå çàêîíîäàâ-
ñòâî íàäàº îñîáëèâèé ïðàâîâèé ñòàòóñ
òàêîìó âèäó óí³âåðñèòåò³â. Çã³äíî ç
÷. 1 ñò. 30 Çàêîíó Óêðà¿íè «Ïðî âèùó
îñâ³òó» íàö³îíàëüíîìó âèùîìó íà-
â÷àëüíîìó çàêëàäó, ùî çàáåçïå÷óº
ïðîðèâíèé ðîçâèòîê äåðæàâè â ïåâ-
íèõ ãàëóçÿõ çíàíü çà ìîäåëëþ ïî-
ºäíàííÿ îñâ³òè, íàóêè é ³ííîâàö³é,
ñïðèÿº ¿¿ ³íòåãðàö³¿ ó ñâ³òîâèé
îñâ³òíüî-íàóêîâèé ïðîñò³ð, ìàº âèçíà-
í³ íàóêîâ³ çäîáóòêè, ìîæå íàäàâàòèñÿ
ñòàòóñ äîñë³äíèöüêîãî óí³âåðñèòåòó.

Àíàë³ç íàâåäåíèõ âèùå ïîëîæåíü
ñâ³ä÷èòü ïðî íàì³ð çàêîíîäàâöÿ âèçíàòè
³íñòèòóö³¿ âèùî¿ îñâ³òè ïîâíîö³ííèìè
ñóá’ºêòàìè âèêëþ÷íèõ ïðàâ ç ìîæëè-

â³ñòþ âñòóïàòè â äîãîâ³ðí³ â³äíîñèíè
ùîäî ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³
òà âíîñèòè ö³ ïðàâà äî ñòàòóòíîãî êà-
ï³òàëó ³íøèõ þðèäè÷íèõ îñ³á.

Â³äíîñèíè ó ñôåð³ ³íòåëåêòóàëüíî¿
âëàñíîñò³ º íàñò³ëüêè ñóñï³ëüíî âàæ-
ëèâèìè, ùî îòðèìàëè êîíñòèòóö³éíå
çàêð³ïëåííÿ ÿê â Óêðà¿í³ (÷. 1 ñò. 41,
÷. 1 ñò. 54 Êîíñòèòóö³¿ Óêðà¿íè), òàê ³
ó ÑØÀ (§ 8 ðîçä³ëó 8 ñò. 1 Êîíñòèòóö³¿
ÑØÀ, çã³äíî ç ÿêîþ Êîíãðåñ ìàº ïî-
âíîâàæåííÿ ñïðèÿòè ðîçâèòêó íàóêè é
ðåìåñåë, çàáåçïå÷óþ÷è íà ïåâíèé ÷àñ
àâòîðàì ³ âèíàõ³äíèêàì âèêëþ÷íå
ïðàâî íà ¿õí³ òâîðè òà âèíàõîäè).

Îñíîâó íîðìàòèâíî-ïðàâîâîãî ðåãó-
ëþâàííÿ ïàòåíòíèõ â³äíîñèí â Óêðà¿í³
ñòàíîâëÿòü ãëàâè 35, 39 ÖÊ Óêðà¿íè,
Çàêîí Óêðà¿íè «Ïðî îõîðîíó ïðàâ íà
âèíàõîäè ³ êîðèñí³ ìîäåë³» â³ä
15.12.1993 ð., Ïðàâèëà ñêëàäàííÿ ³ ïî-
äàííÿ çàÿâêè íà âèíàõ³ä òà çàÿâêè íà
êîðèñíó ìîäåëü, çàòâåðäæåí³ Íàêàçîì
Ì³í³ñòåðñòâà îñâ³òè ³ íàóêè Óêðà¿íè
â³ä 22.01.2001 ð. ¹ 22, Ïðàâèëà ðîç-
ãëÿäó çàÿâêè íà âèíàõ³ä òà çàÿâêè íà
êîðèñíó ìîäåëü, çàòâåðäæåí³ Íàêàçîì
Ì³í³ñòåðñòâà îñâ³òè ³ íàóêè Óêðà¿íè
â³ä 15.03.2002 ð. ¹ 197, Ïàðèçüêà
êîíâåíö³ÿ ïðî îõîðîíó ïðîìèñëîâî¿
âëàñíîñò³ 1883 ð., Äîãîâ³ð ïðî ïàòåíò-
íó êîîïåðàö³þ 1970 ð. òà ³íø³ ïðàâîâ³
äîêóìåíòè. Â Óêðà¿í³ â³äñóòí³ ñïåö³-
àëüí³ ñóäè ïî ðîçãëÿäó ñïîð³â ç ïàòåíò-
íèõ ñïðàâ, õî÷à íàóêîâöÿìè âæå äàâíî
âêàçóºòüñÿ íà íåîáõ³äí³ñòü çàïðîâàä-
æåííÿ ïàòåíòíî¿ þñòèö³¿ [1; 2, 218].
Îñíîâó àìåðèêàíñüêîãî çàêîíîäàâñòâà ç
îçíà÷åíîãî ïèòàííÿ ñòàíîâèòü Ïàòåíò-
íèé çàêîí [3], ä³º ñèñòåìà ïàòåíòíèõ
ñóä³â. Àïåëÿö³éíèé ñóä ôåäåðàëüíîãî
îêðóãó (Court of Appeals for the Federal
Circuit) ìàº åêñêëþçèâíó þðèñäèêö³þ
ùîäî ðîçãëÿäó àïåëÿö³éíèõ ñêàðã íà
ð³øåííÿ ôåäåðàëüíèõ ñóä³â ç ïàòåíòíî-
ãî ïðàâà, Âåðõîâíèé ñóä º âèùîþ ñóäî-
âîþ ³íñòàíö³ºþ ïî ö³é êàòåãîð³¿ ñïðàâ.

Çã³äíî ç ÷. 4 ñò. 6 Çàêîíó Óêðà¿íè
«Ïðî îõîðîíó ïðàâ íà âèíàõîäè òà êî-
ðèñí³ ìîäåë³» ñòðîê ä³¿ ïàòåíòó Óêðà¿-
íè íà âèíàõ³ä ñòàíîâèòü 20 ðîê³â â³ä
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äàòè ïîäàííÿ çàÿâêè äî Äåðæàâíî¿
ñëóæáè ³íòåëåêòóàëüíî¿ âëàñíîñò³
Óêðà¿íè (öåíòðàëüíèé îðãàí âèêîíàâ÷î¿
âëàäè Óêðà¿íè, ùî ðåàë³çîâóº äåðæàâ-
íó ïîë³òèêó ó ñôåð³ ³íòåëåêòóàëüíî¿
âëàñíîñò³), ùî êåðóºòüñÿ Êàá³íåòîì
Ì³í³ñòð³â Óêðà¿íè ÷åðåç ì³í³ñòðà åêî-
íîì³÷íîãî ðîçâèòêó ³ òîðã³âë³ Óêðà¿-
íè. Ó ÑØÀ ä³º àíàëîã³÷íå ïðàâèëî:
ïàòåíòíå ïðàâî âèíèêàº ç ìîìåíòó âè-
äà÷³ ïàòåíòó Áþðî ïàòåíò³â òà òîðã³-
âåëüíèõ ìàðîê, ùî º ï³äðîçä³ëîì Ì³-
í³ñòåðñòâà òîðã³âë³ ÑØÀ òà áóëî ñòâî-
ðåíî â 1991 ð, à ñòðîê ä³¿ ïàòåíòó
ñòàíîâèòü 20 ðîê³â çà óìîâè ñïëàòè
ïåð³îäè÷íèõ ïëàòåæ³â ó ôîðì³ ìèòà
(§ 154 ãëàâè 35 Êîäåêñó ÑØÀ). 

×àñòî ñóá’ºêòàìè ïðàâ íà âèíàõ³ä,
êîðèñíó ìîäåëü òà ïðîìèñëîâèé çðà-
çîê º íå ò³ëüêè âèíàõ³äíèê, àâòîð ïðî-
ìèñëîâîãî çðàçêà, àëå é ðîáîòîäàâåöü
àáî ¿õí³ ïðàâîíàñòóïíèêè, òîáòî ³íø³
îñîáè, êîòð³ íàáóëè ïðàâ íà âèíàõ³ä,
êîðèñíó ìîäåëü ³ ïðîìèñëîâèé çðàçîê
çà äîãîâîðîì àáî çàêîíîì. Öå ïîëî-
æåííÿ º îñîáëèâî àêòóàëüíèì äëÿ
ñôåðè âèùî¿ îñâ³òè, ïîçàÿê âèíàõîäè,
ñòâîðåí³ íàóêîâèìè òà íàóêîâî-ïåäà-
ãîã³÷íèìè ïðàö³âíèêàìè óí³âåðñèòåòó
íàëåæàòü äî ñëóæáîâèõ âèíàõîä³â,
ïðàâîâà äîëÿ ÿêèõ, íà æàëü, íå º ÷³òêî
âèçíà÷åíîþ óêðà¿íñüêèì çàêîíîäàâ-
ñòâîì, ùî õàðàêòåðèçóºòüñÿ íåòî÷í³-
ñòþ ïîíÿò³éíî-òåðì³íîëîã³÷íîãî àïàðà-
òó é íåóçãîäæåí³ñòþ áàçîâèõ ïîëîæåíü.
Ïîíÿòòÿ «ñëóæáîâèé âèíàõ³ä» ìàº íà
ìåò³ ïîøóê ñïðàâåäëèâîãî ïîºäíàííÿ
³íòåðåñ³â àâòîðà, òâîð÷³ñòü ÿêîãî ïðè-
çâåëà äî ñòâîðåííÿ âèíàõîäó, òà ðîáî-
òîäàâöÿ, ìàòåð³àëüíèé âíåñîê ÿêîãî
çàáåçïå÷èâ ñòâîðåííÿ âèíàõîäó. Ïîêà-
çîâîþ º ê³ëüê³ñòü ºâðîïåéñüêèõ çà-
ÿâîê, ïîäàíèõ äî ªâðîïåéñüêîãî ïà-
òåíòíîãî â³äîìñòâà  íà ñëóæáîâ³ âèíà-
õîäè: âîíè ñòàíîâëÿòü áëèçüêî 90 %
â³ä çàãàëüíî¿ ê³ëüêîñò³ çàÿâîê [4, 381].

Íîðìàòèâíî-ïðàâîâå çàêð³ïëåííÿ
ñëóæáîâîãî âèíàõîäó â Óêðà¿í³ çä³é-
ñíåíî â ñò. 9 Çàêîíó Óêðà¿íè «Ïðî
îõîðîíó ïðàâ íà âèíàõîäè ³ êîðèñí³
ìîäåë³» òà ñò. 429 ÖÊ Óêðà¿íè. Ñåðåä

ñï³ðíèõ ïèòàíü, ïîâ’ÿçàíèõ ç³ ñëóæáî-
âèì âèíàõîäîì, º âèçíà÷åííÿ ïîíÿòòÿ
âèíàõ³äíèê, íà îá’ºêòè ³íòåëåêòóàëü-
íî¿ âëàñíîñò³ ñòâîðåí³ ÿêèìè ïîøè-
ðþºòüñÿ ñò. 429 ÖÊ Óêðà¿íè. Ïðè âñòà-
íîâëåíí³ ïðàâîñóá’ºêòíîñò³ ñòóäåíò³â,
àñï³ðàíò³â ³ äîêòîðàíò³â äî óâàãè ïî-
òð³áíî âçÿòè òå, ùî ¿õí³ ïðàâîâ³äíîñè-
íè ç âèùèì íàâ÷àëüíèì çàêëàäîì
îôîðìëåí³ ó äîãîâîð³ ïðî íàäàííÿ
îñâ³òí³õ ïîñëóã (º çàñîáîì ðåàë³çàö³¿
ïðàâ ô³çè÷íèõ îñ³á íà îñâ³òó), à íå òðó-
äîâèì äîãîâîðîì (º çàñîáîì ðåàë³çàö³¿
ïðàâà íà ïðàöþ). Ìîæíà ïðèïóñòèòè,
ùî ïðè ñòâîðåíí³ âèíàõîäó ñòóäåíòîì
àáî àñï³ðàíòîì âîíè, ïî-ïåðøå, ïðàöþ-
âàëè ï³ä êåð³âíèöòâîì âèêëàäà÷à óí³-
âåðñèòåòó (ÿêèé ïåðåáóâàº â òðóäîâèõ
â³äíîñèíàõ ç íèì), à, ïî-äðóãå, âèêîðè-
ñòîâóâàëè ìàòåð³àëüíó áàçó ðîáîòîäàâ-
öÿ. Ââàæàºìî çà äîö³ëüíå çàïîçè÷èòè
äîñâ³ä ïðîâ³äíèõ àìåðèêàíñüêèõ óí³-
âåðñèòåò³â [5; 6], ÿê³ ìàþòü äîñâ³ä ï³ä-
ïèñàííÿ öèâ³ëüíî-ïðàâîâîãî äîêóìåí-
òà, çà ÿêèì ïàòåíòí³ ïðàâà íà ìàéáóò-
í³é âèíàõ³ä âèíèêàþòü â îñâ³òíüî¿
óñòàíîâè, íå ò³ëüêè ç ïðåäñòàâíèêàìè
ïðîôåñîðñüêî-âèêëàäàöüêîãî ñêëàäó,
àëå é ³ç ñòóäåíòàìè, àñï³ðàíòàìè,
ïðàêòèêàíòàìè òà ñòàæåðàìè.

Îäíèì ç³ ñêëàäíèõ ïèòàíü ïàòåíòíî-
ãî ïðàâà â ñôåð³ âèùî¿ îñâ³òè º ðîçïîä³ë
ïðàâ íà âèíàõ³ä ì³æ âèíàõ³äíèêîì-íàé-
ìàíèì ïðàö³âíèêîì ³ ðîáîòîäàâöåì. Âè-
ñëîâëþþòüñÿ ð³çí³ äóìêè ç öüîãî ïðèâî-
äó, ïðîòå ìîæíà âèä³ëèòè òðè îñíîâí³.
Ïðèõèëüíèêè ïåðøî¿ ïîçèö³¿ íàïîëÿ-
ãàþòü íà òîìó, ùî ïðàâîì íà îäåðæàí-
íÿ ïàòåíòó çàâæäè ïîâèíåí âîëîä³òè
àâòîð ðîçðîáêè ç³ çáåðåæåííÿì çà ðîáî-
òîäàâöåì ïðàâà íà éîãî âèêîðèñòàííÿ
òà ìîæëèâîñò³ îòðèìàííÿ ïåâíèõ ïðàâ
íà äîãîâ³ðíèõ çàñàäàõ [2, 218]. Ïðîòè-
ëåæíèé ï³äõ³ä â³ääàº ïåðåâàãó ó ïðàâ³
íà îòðèìàííÿ ïàòåíòó íà ñëóæáîâèé âè-
íàõ³ä ðîáîòîäàâöþ. Òðåò³é âàð³àíò º
êîìïðîì³ñíèì, çã³äíî ç ÿêèì ïàòåíòîì
íà ñëóæáîâó ðîçðîáêó ¿¿ àâòîð ³ ï³äïðè-
ºìñòâî ïîâèíí³ âîëîä³òè ñï³ëüíî [7, 70].

Óêðà¿íñüêèé çàêîíîäàâåöü íå çì³ã
âèçíà÷èòèñü, ÿêèé ï³äõ³ä îáðàòè òà
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çàêð³ïèâ îäíî÷àñíî äâà ï³äõîäè, ñòâî-
ðèâøè òàêèì ÷èíîì êîë³ç³þ. Çîêðåìà,
äðóãèé ï³äõ³ä çíàéøîâ âò³ëåííÿ â
ñò. 9 Çàêîíó Óêðà¿íè «Ïðî îõîðîíó
ïðàâ íà âèíàõîäè ³ êîðèñí³ ìîäåë³», à
òðåò³é ï³äõ³ä — â ñò. 429 ÖÊ Óêðà¿íè.
Â³äïîâ³äíî äî ÷. 1 ñò. 9 Çàêîíó Óêðà¿-
íè «Ïðî îõîðîíó ïðàâ íà âèíàõîäè òà
êîðèñí³ ìîäåë³» ïðàâî íà îäåðæàííÿ
ïàòåíòó íà ñëóæáîâèé âèíàõ³ä (êîðèñ-
íó ìîäåëü) ìàº ðîáîòîäàâåöü âèíàõ³ä-
íèêà, òîáòî ïðàâî íà ðåçóëüòàò ³íòå-
ëåêòóàëüíî¿, òâîð÷î¿ ä³ÿëüíîñò³ âèíà-
õ³äíèêà íàëåæèòü íå éîìó, ÿê
ïåðâèííîìó ñóá’ºêòó ïðàâà ³íòåëåêòó-
àëüíî¿ âëàñíîñò³ íà âèíàõ³ä, à ðîáîòî-
äàâöåâ³, äå àáî â ÿêîãî ïðàöþº âèíà-
õ³äíèê. Íîðìà ÷. 1 ñò. 9 Çàêîíó
Óêðà¿íè «Ïðî îõîðîíó ïðàâ íà âèíà-
õîäè òà êîðèñí³ ìîäåë³» ïðÿìî ñóïåð-
å÷èòü ñò. 429 ÖÊ Óêðà¿íè, ÿêà ïåðåä-
áà÷àº ³íøèé ìåõàí³çì ðîçïîä³ëó ïðàâ
íà ñëóæáîâ³ îá’ºêòè ³íòåëåêòóàëüíî¿
âëàñíîñò³. Çã³äíî ç ÷. 1 ñò. 429 ÖÊ
Óêðà¿íè îñîáèñò³ íåìàéíîâ³ ïðàâà ³í-
òåëåêòóàëüíî¿ âëàñíîñò³ íà îá’ºêò,
ñòâîðåíèé ó çâ’ÿçêó ç âèêîíàííÿì òðó-
äîâîãî äîãîâîðó, íàëåæàòü ïðàö³âíè-
êîâ³, ÿêèé ñòâîðèâ öåé îá’ºêò. Ó âè-
ïàäêàõ, ïåðåäáà÷åíèõ çàêîíîì, äåÿê³
îñîáèñò³ íåìàéíîâ³ ïðàâà ³íòåëåêòó-
àëüíî¿ âëàñíîñò³ íà òàêèé îá’ºêò ìî-
æóòü íàëåæàòè þðèäè÷í³é àáî ô³çè÷-
í³é îñîá³, äå àáî ó ÿêî¿ ïðàöþº ïðàö³â-
íèê. Âàðòî íàãîëîñèòè, ùî Öèâ³ëüíèé
êîäåêñ Óêðà¿íè íå ì³ñòèòü íîðì, ÿê³ á
ïåðåäáà÷àëè íàëåæí³ñòü îêðåìèõ îñî-
áèñòèõ íåìàéíîâèõ ïðàâ ðîáîòîäàâöþ.
Ö³ ïðàâà íàëåæàòü, íàñàìïåðåä, âèíà-
õ³äíèêó òà º çà ñâîºþ þðèäè÷íîþ ïðè-
ðîäîþ íåâ³ä÷óæóâàí³, à òîìó çàêð³ï-
ëåííÿ ¿õ çà ðîáîòîäàâöåì º íåõàðàê-
òåðíèì äëÿ öèâ³ëüíîãî ïðàâà òà º
âèíÿòêîì ³ç çàãàëüíîãî ïðàâèëà. ßê
ïðèêëàä ìîæíà íàâåñòè ïðàâî íà ïî-
äàííÿ çàÿâêè íà îäåðæàííÿ ïðàâîîõî-
ðîííîãî äîêóìåíòà íà ñòâîðåíèé íà
çàìîâëåííÿ îá’ºêò ïðîìèñëîâî¿ âëàñ-
íîñò³, êîòðå Î. Ìåëüíèê â³äíîñèòü äî
îñîáèñòèõ ïðàâ ïðîìèñëîâî¿ âëàñíîñò³
[8, 229]. Çã³äíî ç ÷. 3 ñò. 9 Çàêîíó

Óêðà¿íè «Ïðî îõîðîíó ïðàâ íà âèíà-
õîäè ³ êîðèñí³ ìîäåë³» çàêîíîäàâåöü
ïîêëàäàº íà ðîáîòîäàâöÿ îáîâ’ÿçîê
ïðîòÿãîì 4 ì³ñÿö³â â³ä äàòè îäåðæàí-
íÿ â³ä âèíàõ³äíèêà ïîâ³äîìëåííÿ ïðî
ñòâîðåíèé ñëóæáîâèé âèíàõ³ä (êîðèñ-
íó ìîäåëü) ïîäàòè äî Äåðæàâíî¿ ñëóæ-
áè ³íòåëåêòóàëüíî¿ âëàñíîñò³ çàÿâêó
íà îäåðæàííÿ ïàòåíòó ÷è ïåðåäàòè
ïðàâî íà éîãî îäåðæàííÿ ³íø³é îñîá³.

Â³äïîâ³äíî äî ÷. 2 ñò. 429 ÖÊ Óêðà¿-
íè ìàéíîâ³ ïðàâà ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³ íà îá’ºêò, ñòâîðåíèé ó çâ’ÿçêó
ç âèêîíàííÿì òðóäîâîãî äîãîâîðó, íà-
ëåæàòü ïðàö³âíèêîâ³, ÿêèé ñòâîðèâ
öåé îá’ºêò, ³ þðèäè÷í³é àáî ô³çè÷í³é
îñîá³, äå àáî â ÿêî¿ â³í ïðàöþº, ñï³ëü-
íî, ÿêùî ³íøå íå âñòàíîâëåíî äîãîâî-
ðîì. Öÿ íîðìà ïîì’ÿêøóº íîðìó ÷. 1
ñò. 9 Çàêîíó Óêðà¿íè «Ïðî îõîðîíó
ïðàâ íà âèíàõîäè ³ êîðèñí³ ìîäåë³»,
çã³äíî ç ÿêîþ ïðàâî íà îäåðæàííÿ ïà-
òåíòó íà ñëóæáîâèé âèíàõ³ä (êîðèñíó
ìîäåëü) ìàº ðîáîòîäàâåöü âèíàõ³äíè-
êà. Íå ìîæíà íå ïîì³òèòè, ùî äâ³ íà-
âåäåí³ íîðìè çíàõîäÿòüñÿ â ïðîòèð³÷-
÷³. Òàêà êîë³ç³ÿ ìîæå áóòè âèð³øåíà
çà äîïîìîãîþ (1) ïðàâèëà ïðî êîíêó-
ðåíö³þ çàãàëüíî¿ òà ñïåö³àëüíî¿ íîðìè
òà (2) ïðàâèëà ïðî êîíêóðåíö³þ íîðì
ð³çíî¿ þðèäè÷íî¿ ñèëè. Çà ïåðøèì
âèäîì êîíêóðåíö³¿ ïåðåâàãà íàäàºòüñÿ
ñïåö³àëüíîìó àêòó (lex specialis dero-
gate generali), òîáòî ñò. 9 Çàêîíó
Óêðà¿íè «Ïðî îõîðîíó ïðàâ íà âèíà-
õîäè òà êîðèñí³ ìîäåë³». Çà äðóãèì
âèäîì êîíêóðåíö³¿ ïð³îðèòåò íàëå-
æèòü íîðì³ âèùî¿ þðèäè÷íî¿ ñèëè,
òîáòî ÷. 1 òà 2 ñò. 429 ÖÊ Óêðà¿íè.
Ñë³ä òàêîæ âçÿòè äî óâàãè ÷. 2 ñò. 4
ÖÊ Óêðà¿íè, çã³äíî ç ÿêîþ Öèâ³ëüíèé
êîäåêñ Óêðà¿íè º îñíîâíèì àêòîì öè-
â³ëüíîãî çàêîíîäàâñòâà, çàêîíè ìàþòü
ïðèéìàòèñÿ â³äïîâ³äíî äî éîãî íîðì.
Ç ö³º¿ íîðìè ìîæíà ä³éòè âèñíîâêó,
ùî íîðìè Öèâ³ëüíîãî êîäåêñó Óêðà¿-
íè, ÿê³ âñòàíîâëþþòü ³íøèé ìåõàí³çì
ðîçïîä³ëó ïðàâ íà ñëóæáîâ³ âèíàõîäè,
êîðèñí³ ìîäåë³ òà ïðîìèñëîâ³ çðàçêè,
í³æ òîé, êîòðèé ïåðåäáà÷åíèé ñïåö³-
àëüíèìè çàêîíàìè, ìàþòü ïð³îðèòåò
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ïîð³âíÿíî ³ç ïîëîæåííÿìè ñò. 9 Çàêî-
íó Óêðà¿íè «Ïðî îõîðîíó ïðàâ íà âè-
íàõîäè ³ êîðèñí³ ìîäåë³».

Ò. ßðîøåâñüêà ïðîïîíóº äëÿ âðåãó-
ëþâàííÿ â³äíîøåíü ì³æ ñòîðîíàìè
ùîäî âîëîä³ííÿ ìàéíîâèìè ïðàâàìè
íà ñòâîðåíèé ñëóæáîâèé âèíàõ³ä ðîç-
ïîä³ëèòè ñëóæáîâ³ âèíàõîäè íà äâ³ êà-
òåãîð³¿. Äî ïåðøî¿ êàòåãîð³¿ â³äíåñòè
âèíàõ³ä, ñòâîðåíèé ïðàö³âíèêîì-âèíà-
õ³äíèêîì ó çâ’ÿçêó ç âèêîíàííÿì òðó-
äîâîãî çàâäàííÿ. Ïðàâî íà îòðèìàííÿ
ïàòåíòó íà ñëóæáîâèé âèíàõ³ä áóäå
ìàòè ðîáîòîäàâåöü, ÿêùî ì³æ ñòîðîíà-
ìè ó öèâ³ëüíî-äîãîâ³ðíîìó ïîðÿäêó
âðåãóëüîâàíà ïåðåäà÷à ìàéíîâèõ ïðàâ.
Ïðàö³âíèê-âèíàõ³äíèê ìàº îäåðæàòè
âèíàãîðîäó, ùî â³äïîâ³äàº åêîíîì³÷í³é
ö³ííîñò³ âèíàõîäó é (àáî) ³íøî¿ âèãî-
äè, ÿêà ìîæå áóòè îäåðæàíà ðîáîòî-
äàâöåì. Äî äðóãî¿ êàòåãîð³¿ â³äíåñòè
âèíàõ³ä, ñòâîðåíèé ïðàö³âíèêîì-âèíà-
õ³äíèêîì çà âëàñíîþ ³í³ö³àòèâîþ ç âè-
êîðèñòàííÿì äîñâ³äó, âèðîáíè÷èõ
çíàíü, ñåêðåò³â âèðîáíèöòâà òà îáëàä-
íàííÿ ðîáîòîäàâöÿ. Ïðàâî íà îòðèìàí-
íÿ ïàòåíòó áóäå çà ïðàö³âíèêîì-âèíà-
õ³äíèêîì. À ðîáîòîäàâåöü áóäå ìàòè
ïåðåâàæíå ïðàâî óêëàñòè ë³öåíç³éíèé
äîãîâ³ð íà áåçîïëàòíå âèêîðèñòàííÿ
òàêîãî âèíàõîäó â ïåâí³é îáìåæåí³é
ñôåð³ [9, 15]. Ðîçãëÿäàþ÷è ïåðøó êà-
òåãîð³þ ñëóæáîâèõ âèíàõîä³â, ïîòð³á-
íî çàçíà÷èòè, ùî äîö³ëüíèì º óêëà-
äàííÿ öèâ³ëüíî-ïðàâîâîãî äîãîâîðó
ïðî ïåðåäà÷ó ìàéíîâèõ ïðàâ ðîáîòî-
äàâöþ ùå äî ñòâîðåííÿ âèíàõîäó. Òàêå
ôîðìóëþâàííÿ óíåìîæëèâèòü àáî ì³-
í³ì³çóº ìîæëèâ³ êîíôë³êòè òà ñïîðè
ì³æ íàéìàíèì ïðàö³âíèêîì òà ðîáîòî-
äàâöåì. 

Ðîçãëÿíåìî àìåðèêàíñüêèé äîñâ³ä
ïðàâîâîãî ðåãóëþâàííÿ â³äíîñèí ç
ïðèâîäó ñëóæáîâîãî âèíàõîäó ó ñôåð³
âèùî¿ îñâ³òè. Â àìåðèêàíñüêîìó ïðàâ³
íà ìîìåíò ïðèéíÿòòÿ ïåðøîãî Ïà-
òåíòíîãî çàêîíó ÑØÀ 1790 ð. [10]
ä³ÿëî ïðîñòå ïðîçîðå ïðàâèëî ïðî òå,
ùî ïðàâî íà âèíàõ³ä íàëåæèòü âèíà-
õ³äíèêó, à âèíàõ³äíèêîì ìîãëà áóòè
ò³ëüêè ëþäèíà. Íà ñó÷àñíîìó åòàï³ áà-

ãàòî âèíàõîä³â ðîáèòüñÿ â ïðîöåñ³ âèêî-
íàííÿ äîñë³äíèêîì òðóäîâèõ îáîâ’ÿç-
ê³â, à ïðàâà íà âèíàõ³ä íàëåæàòü ðîáî-
òîäàâöþ ÷è çàìîâíèêó ðîá³ò. Ïîøèðå-
íîþ º ïðàêòèêà ï³äïèñàííÿ êîæíèì
íåùîäàâíî íàéíÿòèì íàóêîâöåì îêðå-
ìîãî äîãîâîðó ç àìåðèêàíñüêèì óí³-
âåðñèòåòîì àáî íàóêîâî-äîñë³äíèöü-
êîþ óñòàíîâîþ ïðî ïåðåäà÷ó ïðàâ íà
ìàéáóòí³é âèíàõ³ä òàê³é þðèäè÷í³é
îñîá³. Íàïðèêëàä, ïðîâ³äíèé âèùèé
íàâ÷àëüíèé çàêëàä Óí³âåðñèòåò Áîñòî-
íà âèìàãàº â³ä âñ³õ ñï³âðîá³òíèê³â òà
àñï³ðàíò³â ï³äïèñàííÿ ñòàíäàðòíîãî
äîêóìåíòó ïðî ïàòåíòíó ïîë³òèêó,
â ÿêîìó º òàêèé ðîçä³ë: «Ç ìåòîþ çà-
õèñòó ñóñï³ëüíîãî áëàãà òà ³íòåðåñ³â
óí³âåðñèòåòó, à òàêîæ ç ìåòîþ âèêî-
íàííÿ çîáîâ’ÿçàíü ïåðåä ñïîíñîðàìè
Óí³âåðñèòåò íàáóâàº ïðàâ íà ïðàâîâ-
ñòàíîâëþþ÷èé äîêóìåíò íà âèíàõîäè,
çðîáëåí³ ïðîôåñîðñüêî-âèêëàäàöüêèì
ñêëàäîì, ñï³âðîá³òíèêàìè, íàéìàíè-
ìè ïðàö³âíèêàìè ÷è ñòóäåíòàìè (çî-
êðåìà é ñòàæåðàìè òà àñï³ðàíòàìè)
çà ðàõóíîê ïîâíîãî àáî ÷àñòêîâîãî ô³-
íàíñóâàííÿ óí³âåðñèòåòîì, ç âèêîðè-
ñòàííÿì ïðèì³ùåííÿ, ìàòåð³àëüíî-
òåõí³÷íî¿ áàçè Óí³âåðñèòåòó» [5]. Óí³-
âåðñèòåò Äåíâåðà âèìàãàº â³ä êîæíîãî
íàóêîâî-ïåäàãîã³÷íîãî ïðàö³âíèêà ï³ä-
ïèñàííÿ ïàòåíòíîãî äîãîâîðó, ÿêèé,
çîêðåìà, ì³ñòèòü òàêå ïîëîæåííÿ:
«Óí³âåðñèòåò ìàº âñ³ ïðàâà íà áóäü-
ÿêå â³äêðèòòÿ ÷è âèíàõ³ä, ÿêèé ñòà-
âðåçóëüòàòîì äîñë³äæåííÿ ÷ëåíó ïðî-
ôåñîðñüêî-âèêëàäàöüêîãî ñêëàäó, íàé-
ìàíîãî ïðàö³âíèêà àáî ñòóäåíòà:

•â ÿêîìó ÷àñòèíà ÷è âñå ô³íàíñó-
âàííÿ íàäõîäèëî ç Óí³âåðñèòåòó
àáî ç äæåðåë, ÿê³ óïðàâëÿþòüñÿ
Óí³âåðñèòåòîì, àáî

•ùî º ïðÿìèìè ðåçóëüòàòîì âèêî-
íàííÿ íàéìàíèì ïðàö³âíèêîì óí³-
âåðñèòåòñüêèõ îáîâ’ÿçê³â, àáî

•ÿêå ñòàëî ðåçóëüòàòîì ÷àñòêîâî ÷è
â ïîâí³é ì³ð³ âèêîðèñòàííÿ ðåñóð-
ñ³â Óí³âåðñèòåòó» [6].

Ââàæàºìî äîö³ëüíèì çàïîçè÷èòè
â Óêðà¿í³ àìåðèêàíñüêó ïðàêòèêó
óêëàäàííÿ äîãîâîðó ïðî ïàòåíòí³
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ïðàâà íà ìàéáóòí³ âèíàõîäè ç êîæíèì
íàóêîâèì ³ íàóêîâî-ïåäàãîã³÷íèì ïðà-
ö³âíèêîì. Íåùîäàâíî ïðèéíÿòå Âåð-
õîâíèì ñóäîì ÑØÀ ð³øåííÿ ïî ñïðàâ³
Stanford University v. Roche Molecular
Systems, Inc. [11] ñòâîðèëî ñóäîâèé
ïðåöåäåíò ùîäî ôîðìóëþâàííÿ â äîãî-
âîðàõ ïðî ðîçïîä³ë ïàòåíòíèõ ïðàâ
ì³æ âèíàõ³äíèêîì ³ ðîáîòîäàâöåì. Çà
ôàáóëîþ ñïðàâè Óí³âåðñèòåò Ñòåíôîðä
ó 1988 ð. ïðèéíÿâ íà ðîáîòó äîêòîðà
Ì. Õîëîäíîãî, ç ÿêèì áóëî ï³äïèñàíî
ñòàíäàðòíèé íà òîé ÷àñ äîãîâ³ð ïðî òå,
ùî â³í ïîãîäæóºòüñÿ ïåðåäàòè óí³âåð-
ñèòåòó ïàòåíòí³ ïðàâà íà âèíàõîäè,
çðîáëåí³ ï³ä ÷àñ âèêîíàííÿ òðóäîâèõ
îáîâ’ÿçê³â. Ð³ê ïîñï³ëü êåð³âíèê Ì. Õî-
ëîäíîãî íàïðàâèâ éîãî íà ðîáîòó äî
êîìïàí³¿ «Öåòóñ», ÿêà ðîçðîáèëà íîâó
òåõíîëîã³þ ïîë³ìåðèçîâàíî¿ ëàíöþãî-
âî¿ ðåàêö³¿. Ì. Õîëîäíèé ï³äïèñàâ
ç êîìïàí³ºþ «Öåòóñ» äîãîâ³ð ïðî íå-
ðîçãîëîøåííÿ äàíèõ òà ïðî òå, ùî â³í
ïåðåäàº ïðàâà íà âñ³ ìàéáóòí³ âèíàõî-
äè «Öåòóñ». Çãîäîì «Öåòóñ» ïåðåäàëà
ñâî¿ ïàòåíòí³ ïðàâà êîìïàí³¿ «Ðîøå».

Ðîêàìè ï³çí³øå Óí³âåðñèòåò Ñòåí-
ôîðä îòðèìàâ ïàòåíò íà âèíàõ³ä, çðîá-
ëåíèé Ì. Õîëîäíèì òà ³íøèìè â÷åíè-
ìè, ÷è¿ äîñë³äæåííÿ ô³íàíñóâàëèñÿ çà
ðàõóíîê ôåäåðàëüíîãî ãðàíòó. Ó öåé
÷àñ «Ðîøå» ïî÷àëà âèïóñêàòè òà ðîç-
ïîâñþäæóâàòè íà ðèíêó ïîðòàòèâíèé
òåñò íà Â²×, â ÿêîìó âèêîðèñòîâóâàâ-
ñÿ âèíàõ³ä ïîë³ìåðèçîâàíà ëàíöþãîâà
ðåàêö³ÿ. Ï³ñëÿ â³äìîâè êîìïàí³ºþ
«Ðîøå» âèïëà÷óâàòè ðîÿëò³ Óí³âåðñè-
òåòó Ñòåíôîðä îñòàíí³é ïîäàâ ïîçîâ äî
«Ðîøå» çà íåçàêîííå âèêîðèñòàííÿ
çàïàòåíòîâàíî¿ òåõíîëîã³¿. Àïåëÿö³é-
íèé ñóä ôåäåðàëüíîãî îêðóãó çàéíÿâ
ïîçèö³þ Ðîøå, âêàçàâøè, ùî êîìïà-
í³ÿ ìàº ïàòåíòíå ïðàâî íà âèíàõ³ä íà
ï³äñòàâ³ äîãîâîðó 1989 ð. ç Ì. Õîëîä-
íèì. Óí³âåðñèòåò ïîäàâ ñêàðãó äî Âåð-
õîâíîãî ñóäó, àðãóìåíòóþ÷è òèì, ùî,
ï³äïèñóþ÷è äîãîâ³ð ïðî ïåðåäà÷ó ïà-
òåíòíèõ ïðàâ ïðèâàòí³é êîìïàí³¿,
Ì. Õîëîäíèé ïîðóøèâ Çàêîí Áåé-
Äîóëà, îñê³ëüêè ïîçáàâèâ ñóñï³ëüñòâî
òèõ âèãîä, ÿê³ âîíî îòðèìàëî á ó âè-

ïàäêó çàêð³ïëåííÿ ïàòåíòíèõ ïðàâ íà
âèíàõ³ä çà óí³âåðñèòåòîì. Âåðõîâíèé
ñóä òåæ ï³äòðèìàâ «Ðîøå», îñê³ëüêè
Çàêîí Áåé-Äîóëà [12] àâòîìàòè÷íî íå
íàäàº óí³âåðñèòåòó òèòóë íà âèíàõ³ä,
çðîáëåíèé íà ï³äñòàâ³ ôåäåðàëüíîãî
ô³íàíñóâàííÿ, à íàäàº ìîæëèâ³ñòü âè-
íàõ³äíèêó óêëàñòè äîãîâ³ð ç òðåòüîþ
îñîáîþ ïðî ïðàâà íà ìàéáóòí³é âèíà-
õ³ä. Òàêèé âèñíîâîê ùå ðàç ï³äêðåñ-
ëþº áàçîâå ïîëîæåííÿ ïàòåíòíîãî
ïðàâà ïðî òå, ùî âèíàõ³äíèê (à íå ðî-
áîòîäàâåöü) º ïåðâèííèì íîñ³ºì ïà-
òåíòíîãî ïðàâà íà âèíàõ³ä ³ öå ïðàâè-
ëî íå çì³íþºòüñÿ ëèøå ÷åðåç òàêó îá-
ñòàâèíó, ùî äîñë³äæåííÿ ïðîâîäèëîñü
çà ðàõóíîê ôåäåðàëüíîãî ô³íàíñóâàí-
íÿ. Äëÿ óíèêíåííÿ ñõîæèõ ñïîð³â ðî-
çóìíèì âáà÷àºòüñÿ óíèêíåííÿ â äîãî-
âîð³ ³ç äîñë³äíèêîì ôîðìóëþâàííÿ
«âèíàõ³äíèê çîáîâ’ÿçóºòüñÿ ïåðåäàòè
óí³âåðñèòåòóïðàâà íà âèíàõ³ä», à çà-
ì³ñòü öüîãî âæèâàòè «âèíàõ³äíèê ïå-
ðåäàº óí³âåðñèòåòóïðàâà íà âñ³ ìàéáóò-
í³ âèíàõîäè». Þðèäè÷íà ð³çíèöÿ ì³æ
òàêèìè âàð³àíòàìè ôîðìóëþâàííÿ
óìîâ äîãîâîðó ïîëÿãàº â òîìó, ùî â
ïåðøîìó âèïàäêó äîãîâ³ð º ðåàëüíèì
(äëÿ âñòóïó äîãîâîðó â ñèëó âèìà-
ãàþòüñÿ ä³¿ ç ïåðåäà÷³ ïðàâ íà âèíà-
õ³ä), à â äðóãîìó — êîíñåíñóàëüíèì
(äëÿ âñòóïó â ñèëó âèìàãàºòüñÿ ëèøå
äîñÿãíåííÿ ó ïåðåäáà÷åí³é çàêîíîì
ôîðì³ çãîäè ïî âñ³ì ³ñòîòíèì óìîâàì). 

Óí³âåðñèòåò ìîæå áóòè ÿê ïîçèâà-
÷åì, òàê ³ â³äïîâ³äà÷åì ó ñóäîâîìó ïðî-
öåñ³ ïðî ïîðóøåííÿ ïðàâ ³íòåëåêòóàëü-
íî¿ âëàñíîñò³, ïîâ’ÿçàíèõ ç ïàòåíòîì.
Óí³âåðñèòåò ìàº ïåâí³ îñîáëèâîñò³ ïðàâî-
âîãî ñòàòóñó òà â³äïîâ³äí³ ïåðåâàãè ïî-
ð³âíÿíî ç ³íøèìè ïîðóøíèêàìè ïà-
òåíòíîãî ïðàâà. Çã³äíî ç ÷. 2 ñò. 31 Çà-
êîíó Óêðà¿íè «Ïðî îõîðîíó ïðàâ íà
âèíàõîäè òà êîðèñí³ ìîäåë³» íå  âèçíà-
ºòüñÿ  ïîðóøåííÿì ïðàâ, ÿê³ âèïëè-
âàþòü ç ïàòåíòó,  âèêîðèñòàííÿ çàïà-
òåíòîâàíîãî âèíàõîäó (êîðèñíî¿ ìîäå-
ë³) <…> áåç êîìåðö³éíî¿ ìåòè;
ç íàóêîâîþ ìåòîþ ÷è â ïîðÿäêó åêñïå-
ðèìåíòó. Íàéá³ëüøå ñóìí³â³â âèêëèêàº
ôîðìóëþâàííÿ «â ïîðÿäêó åêñïåðè-
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ìåíòó», ÿêèé ìîæå áóòè ïðîâåäåíèé
(1) ëèøå ç íàóêîâîþ ìåòîþ àáî (2) ç
íàóêîâîþ ìåòîþ òà ïîäàëüøîþ êîìåð-
ö³àë³çàö³ºþ ðåçóëüòàòó äîñë³äæåííÿ.
Ï³äòâåðäæåííÿì äâîçíà÷íîñò³ òëóìà-
÷åííÿ òàêîãî âèíÿòêó ç ïðàâèëà ïðî
íåîáõ³äí³ñòü îòðèìàííÿ äîçâîëó â³ä
âëàñíèêà ïàòåíòó º àìåðèêàíñüêèé äî-
ñâ³ä. Äî 2002 ð. â àìåðèêàíñüê³é ñóäî-
â³é ïðàêòèö³ òàêîæ ïåðåâàæàëà äóìêà,
ùî âèêîðèñòàííÿ çàïàòåíòîâàíîãî âè-
íàõîäó ç åêñïåðèìåíòàëüíîþ ìåòîþ íå
º ïîðóøåííÿì ïðàâ âèíàõ³äíèêà. Âè-
êîðèñòàííÿ çàïàòåíòîâàíîãî âèíàõîäó
áåç îòðèìàííÿ äîçâîëó º çàêîííèì,
ÿêùî ïðè öüîìó «øóêàºòüñÿ â³äïîâ³äü
íà ô³ëîñîôñüêå çàïèòàííÿ, çàäîâîëü-
íÿºòüñÿ äîïèòëèâ³ñòü àáî öå º ðîçâàãà»
[13, 1351]. Àïåëÿö³éíèé ñóä ôåäåðàëü-
íîãî îêðóãó ïðèéíÿâ ð³øåííÿ ó ñïðàâ³
Madey v. Duke University [14], ùî ìàëî
íàñë³äêîì îáìåæåííÿ çàñòîñóâàííÿ
ö³º¿ äîêòðèíè. Çà ôàáóëîþ ñïðàâè ì³-
ñòåð Ìàäåé, êîëèøí³é äîñë³äíèê Óí³-
âåðñèòåòó Äþê, ïîäàâ ïîçîâ äî óí³âåð-
ñèòåòó ïðî íåçàêîííå âèêîðèñòàííÿ
éîãî âèíàõîäó. Õî÷à â³äïîâ³äà÷ îá-
´ðóíòîâóâàâ âèêîðèñòàííÿ âèíàõîäó
áåç îòðèìàííÿ äîçâîëó àâòîðà òèì, ùî
ïðîâîäèâñÿ åêñïåðèìåíò, ñóä çàéíÿâ
ïî-çèö³þ ïîçèâà÷à, âêàçàâøè, ùî óí³-
âåðñèòåò íå îòðèìóº çâ³ëüíåííÿ â³ä
â³äïîâ³äàëüíîñò³ ëèøå òîìó, ùî ìàº
åêñïåðèìåíòàëüíó ìåòó. Íàÿâíå ïîðó-
øåííÿ ïàòåíòíîãî ïðàâà òîìó, ùî
â óí³âåðñèòåòó º á³çíåñ ìåòà, à ñàìå
ïðîâåäåííÿ äîñë³äæåííÿ ç ìåòîþ ïî-
äàëüøî¿ êîìåðö³àë³çàö³¿ éîãî ðåçóëüòà-
ò³â. Ìîæíà ðîçãëÿäàòè ïðàâîâó ïîçè-
ö³þ ó ñïðàâ³ Madey v. Duke University
ÿê òàêó, ùî ñòðèìóº óí³âåðñèòåòñüê³
íàóêîâ³ ïîøóêè òà ðîçðîáêè, îäíàê
ïåðåâàæíîþ º ïîçèö³ÿ, ùî ï³äòðèìóº
â³äñóòí³ñòü íåîáõ³äíîñò³ ñïåö³àëüíèõ
ïðèâ³ëå¿â äëÿ óí³âåðñèòåòó [15]. Íà
ï³äñòàâ³ òàêî¿ ñóäîâî¿ ïðàêòèêè ìè
ïðîïîíóºìî òàêå ôîðìóëþâàííÿ ÷. 2
ñò. 31 Çàêîíó Óêðà¿íè «Ïðî îõîðîíó
ïðàâ íà âèíàõîäè òà êîðèñí³ ìîäåë³»:
íå  âèçíàºòüñÿ  ïîðóøåííÿì ïðàâ,  ùî
âèïëèâàþòü ç ïàòåíòó, âèêîðèñòàííÿ

çàïàòåíòîâàíîãî âèíàõîäó (êîðèñíî¿
ìîäåë³)… ç íàóêîâîþ ìåòîþ àáî â ïî-
ðÿäêó åêñïåðèìåíòó áåç êîìåðö³éíî¿
ìåòè.

Íà ï³äñòàâ³ âèêëàäåíîãî ìîæíà
ä³éòè òàêèõ âèñíîâê³â.
1. Íîðìè ïàòåíòíîãî ïðàâà Óêðà¿íè

òà ÑØÀ ìàþòü áàãàòî ñï³ëüíèõ
ðèñ, îñê³ëüêè çàêîíîäàâñòâî îáîõ
êðà¿í ôîðìóâàëîñÿ íà ï³äñòàâ³
òàêèõ ì³æíàðîäíèõ äîêóìåíò³â,
ÿê Ïàðèçüêà êîíâåíö³ÿ ïðî îõîðî-
íó ïðîìèñëîâî¿ âëàñíîñò³ 1883 ð.,
Äîãîâ³ð ïðî ïàòåíòíó êîîïåðàö³þ
1970 ð. òà ³í.

2. Êîëî îñ³á, ÿê³ ìîæóòü ñòâîðèòè
ñëóæáîâèé âèíàõ³ä çà ñò. 429 ÖÊ
Óêðà¿íè øèðøå, í³æ ò³ëüêè íàé-
ìàí³ ïðàö³âíèêè íàóêîâèõ òà íàó-
êîâî-îñâ³òí³õ óñòàíîâ, ñþäè âêëþ-
÷àþòüñÿ ùå ñòóäåíòè, àñï³ðàíòè
òà äîêòîðàíòè, ÿê³ çðîáèëè âèíà-
õ³ä ï³ä êåð³âíèöòâîì ïðîôåñîðà.

3. Ç ìåòîþ óíèêíåííÿ ìîæëèâèõ êîí-
ôë³êò³â âàðòî çàïîçè÷èòè àìåðè-
êàíñüêèé äîñâ³ä âèð³øåííÿ ïèòàí-
íÿ ùîäî ïåðåäà÷³ ìàéíîâèõ ïðàâ ³í-
òåëåêòóàëüíî¿ âëàñíîñò³ íà
ñòâîðåíèé ó çâ’ÿçêó ç âèêîíàííÿì
ñëóæáîâèõ îáîâ’ÿçê³â àáî äîðó÷åí-
íÿ ðîáîòîäàâöÿ ñëóæáîâèé âèíàõ³ä,
êîðèñíó ìîäåëü ÷è ïðîìèñëîâèé
çðàçîê óí³âåðñèòåòó òà ÷³òêî çàô³ê-
ñóâàòèöå â öèâ³ëüíî-ïðàâîâîìó äî-
ãîâîð³. Ç ìåòîþ çàõèñòó ïðàâ óí³-
âåðñèòåòó äîö³ëüí³øå âèêîðèñòîâó-
âàòè ôîðìóëþâàííÿ «âèíàõ³äíèê
ïåðåäàº óí³âåðñèòåòó ïðàâà íà âèíà-
õ³ä», à íå «çîáîâ’ÿçóºòüñÿ ïåðåäàòè
óí³âåðñèòåòó ïðàâà íà âèíàõ³ä». 

4. Ïðîïîíóºìî òàêå ôîðìóëþâàííÿ
÷. 2 ñò. 31 Çàêîíó Óêðà¿íè «Ïðî
îõîðîíó ïðàâ íà âèíàõîäè òà êî-
ðèñí³ ìîäåë³»: íå  âèçíàºòüñÿ  ïî-
ðóøåííÿì ïðàâ,  ùî âèïëèâàþòü ç
ïàòåíòó,  âèêîðèñòàííÿ çàïàòåíòî-
âàíîãî âèíàõîäó (êîðèñíî¿ ìîäåë³)
<…> ç íàóêîâîþ ìåòîþ àáî â ïî-
ðÿäêó åêñïåðèìåíòó áåç êîìåðö³é-
íî¿ ìåòè. 
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Äàâûäîâà Í. Ñïîðíûå âîïðîñû ïàòåíòíîãî ïðàâà â ñôåðå âûñøåãî îáðàçîâàíèÿ
(îïûò ÑØÀ è Óêðàèíû). Ïðîàíàëèçèðîâàíî äåéñòâóþùåå ïðàâî Óêðàèíû è ÑØÀ ïî
âîïðîñó îõðàíû ïàòåíòíûõ ïðàâ â ñôåðå âûñøåãî îáðàçîâàíèÿ. Âûÿâëåíû ïðîáëåìû
óêðàèíñêîãî ïðàâîâîãî ðåãóëèðîâàíèÿ îòíîøåíèé, ñâÿçàííûõ ñî ñëóæåáíûì èçîáðå-
òåíèåì. Íà îñíîâå îïûòà àìåðèêàíñêèõ âûñøèõ ó÷åáíûõ çàâåäåíèé ñäåëàíû ïðåä-
ëîæåíèÿ ïî óñîâåðøåíñòâîâàíèþ îòå÷åñòâåííîãî çàêîíîäàòåëüñòâà.

Êëþ÷åâûå ñëîâà: ïàòåíò, âûñøåå ó÷åáíîå çàâåäåíèå, ñëóæåáíîå èçîáðåòåíèå, äî-
ãîâîð î ïåðåäà÷å ïàòåíòíûõ ïðàâ.

Davydova N. Issues of patent law in higher education sphere (experience of the
USA and Ukraine). Patent law and copyright are critical to higher education’s research
mission. Both Ukraine and the USA have constitutional provisions about intellectual
property. Article I, section 8, clause 8 of the Constitution of the United States autho-
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rizes Congress “to promote the progress of science and useful arts, by securing for lim-
ited times to authors and inventors the exclusive right to their respective writings and
discoveries”. The current legislation of Ukraine and the USA about patent law in high-
er education sphere is analyzed. Patent law in Ukraine and the US has many similar
features because it is based on international intellectual property treaties such as 1883
Paris Convention for the Protection of Industrial Property and 1970 Patent Coopera-
tion Treaty.Research universities rely on patent law to obtain ownership to patentable
inventions made by their faculty and to license their patents to companies positioned to
turn patented discoveries into profitable commercial application.

Since the first Patent Act in 1790, patent law has operated on the premises that
rights to an invention belong to the inventor. Legal regulation of the work-for-hire em-
ployees is a dominant issue in higher education sphere because faculty, research staffs,
and general employees usually make new inventions working on or arising from pro-
grams supported in whole or in part by funds, space, personnel, or facilities paid for
and provided by theUniversity. Most American institutions of higher education have
required faculty and other employees to assign or to agree to assign their rights to any
patentable invention that results from employer-sponsored research activities made
within the course and scope of their employment — to the employer. The list of people
who are covered by work-for-hire law should include all types of trainees or postgradu-
ate fellows.

Organizations and universities use invention assignment clauses in employment con-
tracts and patent policies to clarify the legal ambiguity that might otherwise result
from the employee inventing something using company/university resources. Such
agreements are usually intended to accomplish the legitimate purpose of prohibiting an
employee from using for his or her own benefit, or for the benefit of a subsequent em-
ployer, any inventions resulting from the resources provided by or work performed for
a previous employer. In order to avoid possible conflict of interests and court trials it
is prudent to utilize the American practice of resolving issues about work-for-hire in-
ventions. The problems of Ukrainian legal regulation of work on hire are exposed. It is
suggested that the present tense wording “do hereby assign any future inventions to
university” rather than a “promise to assign inventions to university” is necessary to
prevent faculty from wittingly or unwittingly assigning away rights to university-
owned intellectual property.

The institution of higher education has a specific legal status that grants some priv-
ileges, for example the possibility to use, in certain cases, patented inventions without
the consent from the patent holder. The suggestion to change the article 31 of the law
of Ukraine “On the Protection of Rights to Inventions and Utility Models” is made: it
is not an infringement of a patent holder right to use the patented invention (utility
model) <…> with scientific purpose or in an experiment without commercial purpose or
gain”.

Key-words: patent, institution of higher education, work made for hire, employee
patent agreement



Äàºòüñÿ åêîíîì³êî-ïðàâîâèé àíàë³ç ³ ïðîãíîçí³ îö³íêè ðîçâèòêó ñâ³òîâîãî é óêðà-
¿íñüêîãî àðò-ðèíêó. Õóäîæí³é ðèíîê ðîçãëÿäàºòüñÿ ÿê ñèñòåìà êóëüòyðíèõ ³ åêîíî-
ì³÷íèõ â³äíoñèí, ÿê³ âèçíà÷aþòü ñôåðó ïðîïîçèö³¿ òà ïîïèòó íà òâîðè ìèñòåöòâà,
ãðîøîâó âàðò³ñòü òâîð³â ìèñòåöòâà, à òàêîæ ³íôðàñòðóêòóðó ³ ñïåöèô³÷í³ âèäè ïî-
ñëóã, ïîâ’ÿçàí³ ç îáñëóãîâóâàííÿì öüîãî ðèíêó. Îñîáëèâó óâàãó ïðèä³ëåíî ñòàíîâ-
ëåííþ òà ðîçâèòêó åêîíîì³êî-ïðàâîâîãî ³íñòèòóòó ïðàâà ñë³äóâàííÿ, àíàë³çó ðèíêó
òâîð³â ìèñòåöòâà ªÑ ïîð³âíÿíî ç íàéá³ëüøèìè ðèíêàìè ³íøèõ êðà¿í. Ïðîàíàë³çîâà-
íî îñíîâí³ ïîçèòèâí³ òà íåãàòèâí³ àñïåêòè, çóìîâëåí³ ïðèéíÿòòÿì Äèðåêòèâè
2001/84/ªÑ «Ïðî ïðàâî ñë³äóâàííÿ íà êîðèñòü àâòîð³â îðèã³íàëüíèõ òâîð³â ìèñòåö-
òâà» (Resale Rights Directive). Ðîáèòüñÿ âèñíîâîê ïðî íåîáõ³äí³ñòü ôîðìóâàííÿ çáà-
ëàíñîâàíîãî ðèíêó ìèñòåöòâà Óêðà¿íè ç êðà¿íàìè-÷ëåíàìè ªÑ ùîäî êóï³âë³-ïðîäà-
æó òâîð³â ìèñòåöòâà, ãàðìîí³çàö³¿ íàö³îíàëüíèõ ïîëîæåíü ïðàâà ñë³äóâàííÿ ç ïîëî-
æåííÿìè Äèðåêòèâè 2001/84/ªÑ ç óðàõóâàííÿì íàÿâíèõ ïðîáëåì ³ âèêëàäåíîãî
äîñâ³äó ùîäî ìåõàí³çìó éîãî ðåàë³çàö³¿

Êëþ÷îâ³ ñëîâà: àðò-ðèíîê, àâòîðñüêà âèíàãîðîäà, îáñÿã ïðîäàæ, ïðàâî ñë³äóâàí-
íÿ, òâîðè ìèñòåöòâà

Ãåííàä³é Àíäðîùóê,
çàâ³äóâà÷ ëàáîðàòîð³¿ ïðàâîâîãî çàáåçïå÷åííÿ ðîçâèòêó íàóêè ³ òåõíîëîã³é ÍÄ²
³íòåëåêòóàëüíî¿ âëàñíîñò³ ÍÀÏðÍ Óêðà¿íè, êàíäèäàò  åêîíîì³÷íèõ íàóê,
äîöåíò
Ñòåïàí Äàâèìóêà,
äîêòîð åêîíîì³÷íèõ íàóê, ïðîôåñîð, ïðîâ³äíèé íàóêîâèé ñï³âðîá³òíèê ²íñòèòóòó
ðåã³îíàëüíèõ äîñë³äæåíü ³ìåí³ Ì. ². Äîë³øíüîãî ÍÀÍ Óêðà¿íè

ÀÐÒ-ÐÈÍÎÊ ² ÏÐÀÂÎ ÑË²ÄÓÂÀÍÍß 
Â ªÑ ÒÀ ÓÊÐÀ¯Í²: 

ÅÊÎÍÎÌ²ÊÎ-ÏÐÀÂÎÂÈÉ ÀÍÀË²Ç*

Àðò-ðèíîê â Óêðà¿í³. Ñïðîáóºìî
îõàðàêòåðèçóâàòè ñòàí àðò-ðèíêó â
Óêðà¿í³. Íàö³îíàëüíà ñï³ëêà õóäîæíè-
ê³â Óêðà¿íè — äîáðîâ³ëüíå òâîð÷å
îá’ºäíàííÿ ïðîôåñ³éíèõ æèâîïèñö³â,
ñêóëüïòîð³â, ãðàô³ê³â, õóäîæíèê³â ìî-
íóìåíòàëüíîãî, äåêîðàòèâíî-ïðèêëàä-
íîãî òà òðàíñàâàíãàðäíîãî ìèñòåöòâà,
äèçàéíåð³â, õóäîæíèê³â òåàòðó é ê³íî,
ìèñòåöòâîçíàâö³â ³ ðåñòàâðàòîð³â. Öå
íàéá³ëüøå òâîð÷å îá’ºäíàííÿ õóäîæ-
íèê³â, ùî íàë³÷óº áëèçüêî 4,5 òèñ.
ìàéñòð³â óñ³õ âèä³â ìèñòåöòâ ³ ìè-
ñòåöòâîçíàâö³â. Äî Ñï³ëêè âõîäÿòü
òàêîæ âñåñâ³òíüîâ³äîì³ ìèñòåöüê³
öåíòðè — Ïåòðèê³âêà (äåêîðàòèâíèé

ðîçïèñ), Êîñ³â (ð³çüáëåííÿ, êåðàì³êà,
âèøèâêà), Ëüâ³â (õóäîæíº ñêëî, êåðà-
ì³êà), Îï³øíÿ (êåðàì³êà, òêàöòâî, âè-
øèâêà). Äî ðå÷³, ïåòðèê³âñüêîìó ðîç-
ïèñó íåùîäàâíî ïðèñâîºíî ñòàòóñ íå-
ìàòåð³àëüíî¿ êóëüòóðíî¿ ñïàäùèíè
ÞÍÅÑÊÎ. Öå — ïåðøèé çðàçîê óêðà-
¿íñüêîãî åòíîãðàô³÷íîãî ìèñòåöòâà,
ùî îòðèìàâ òàêå âèñîêå ì³æíàðîäíå
âèçíàííÿ. Öüîìó ñïðèÿëà ðîáîòà ìàé-
ñòð³â ïåíçëÿ, ì³ñöåâî¿ ãðîìàäè Äí³ïðî-
ïåòðîâùèíè, äå çàðîäèëîñÿ ìèñòåöòâî
ðîçïèñó, à òàêîæ ï³äòðèìêà ç áîêó
óêðà¿íñüêèõ óðÿäîâèõ ñòðóêòóð ³ íå-
óðÿäîâèõ îðãàí³çàö³é, ïðèõèëüíèê³â
óêðà¿íñüêîãî ìèñòåöòâà â óñüîìó ñâ³ò³.
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Â³äîìèé óêðà¿íñüêèé ìèñòåöòâî-
çíàâåöü, êóðàòîð òà õóäîæíèê Ñ. Ãîð-
äèíñüêèé ùå ó 1950-õ ðð. âèçíà÷èâ
êîíòåêñò, ó ÿêîìó ñë³ä ðîçóì³òè óêðà-
¿íñüêå ìèñòåöòâî. Öå, íàñàìïåðåä,
óêðà¿íñüêèé ìîäåðí³çì 1910–1930 ðð.,
ùî ñôîðìóâàâñÿ â òàêèõ öåíòðàõ,
ÿê Êè¿â, Õàðê³â òà Ëüâ³â. Öå òàêîæ
óêðà¿íñüêå ìèñòåöòâî çà ìåæàìè
Óêðà¿íè ç îñíîâíèì öåíòðîì ó Ïàðèæ³,
â³äîìèì ÿê Ecole de Paris (Ïàðèçüêà
øêîëà) 1905–1939 ðð. Ó Ðàäÿíñüêîìó
Ñîþç³ ôîðìóþòüñÿ ðàäÿíñüêî-óêðà-
¿íñüê³ õóäîæíèêè-ç³ðêè, êîòð³ çðîáè-
ëè ñóòòºâèé âíåñîê ó ðîçâèòîê óêðà-
¿íñüêî¿ àêàäåì³÷íî¿ îáðàçîòâîð÷î¿
øêîëè. Öå òàê³ ìèòö³, ÿê Ò. ßáëîíñü-
êà, Ì. Ãëóùåíêî, Î. Øîâêóíåíêî,
Ñ. Øèøêî òà áàãàòî ³íøèõ. Òóò âàðòî
çãàäàòè é ãåí³àëüíèé «ïîá³÷íèé ïðî-
äóêò» — óêðà¿íñüêèõ íîí-êîíôîðì³-
ñò³â. Ïðåäñòàâíèêè ö³º¿ ãðóïè ÷àñòî
ïðàöþþòü àáî ïðàöþâàëè çà ìåæàìè
Óêðà¿íè, ÿê ó Ìîñêâ³ òà Ëåí³íãðàä³,
òàê ³ â Ïàðèæ³ òà Íüþ-Éîðêó. Òàêîæ
íå âàðòî çàáóâàòè ³ âåëèêó ãðóïó
óêðà¿íñüêèõ ìèòö³â-åì³ãðàíò³â, ÿê³
æèëè é ïðàöþâàëè íà Çàõîä³. Áàãàòî
ç íèõ óâ³éøëî äî Îá’ºäíàííÿ ìèñòö³â
óêðà¿íö³â â Àìåðèö³. Ñþäè ôàõ³âö³
â³äíîñÿòü ³ ãðóïó òàê çâàíèõ àóòñàéäå-
ð³â — ìèòö³â, ÿê³ âæå íàðîäèëèñÿ íà
Çàõîä³. Ìàþ÷è ãëèáîêèé çâ’ÿçîê ç
íàøîþ êóëüòóðîþ òà òðàäèö³ÿìè,
âîíè, íà ïîãëÿä ôàõ³âö³â, ïîâèíí³
òàêîæ àñîö³þâàòèñÿ ç óêðà¿íñüêèì
ìèñòåöòâîì. ² âæå îñòàííÿ ãðóïà — öå
ñó÷àñí³ óêðà¿íñüê³ ìèòö³. 

Çàðàç, íà äóìêó ôàõ³âö³â, òîïîâèõ
õóäîæíèê³â ó ñòîëèö³ ëèøå 20–30
(õî÷à íåùîäàâíî àêòèâíèõ òâîðö³â
áóëî ïîíàä ñîòíÿ). Ïðîòå, çàçíà÷àëîñÿ
ó ïðåñ³, ³ ò³, ùî çàðàç «íà êîí³», äåùî
ïåðåá³ëüøóþòü, êîëè ðîçïîâ³äàþòü ïðî
ñâî¿ óñï³õè. Íåìîæëèâî áóòè óñï³øíèì
òàì, äå íåìàº â³äïðàöüîâàíèõ ðèíêî-
âèõ ìåõàí³çì³â

Îñòàíí³ìè ðîêàìè â³ò÷èçíÿíèé
àðò-ðèíîê ðîçâèâàâñÿ äîñèòü àêòèâíî.
Çîêðåìà, ïîæâàâ³øàëà ä³ÿëüí³ñòü ãà-
ëåðåé, àóêö³îí³â, âèñòàâîê, çð³ñ ïîïèò

íà íàö³îíàëüíå ìèñòåöòâî, çîêðåìà
é íà ì³æíàðîäíîìó ð³âí³. Öüîìó ñïðèÿ-
ëè ÿê ïåâí³ åêîíîì³÷í³ ÷èííèêè, òàê
³ äåðæàâíà ïîë³òèêà, ñïðÿìîâàíà íà
ï³äòðèìêó ïðîôåñ³éíî¿ òâîð÷îñò³ â³ò-
÷èçíÿíèõ ìèòö³â ó ãàëóç³ ñêóëüïòóðè,
æèâîïèñó, ãðàô³êè, äåêîðàòèâíîãî
ìèñòåöòâà [9]. Òàê Âåðõîâíîþ Ðàäîþ
Óêðà¿íè áóëî ïðèéíÿòî ê³ëüêà çàêî-
í³â, ÿê³ ñòîñóþòüñÿ ³ àðò-ðèíêó. Öå,
çîêðåìà, Çàêîíè Óêðà¿íè «Ïðî ðàòè-
ô³êàö³þ Óãîäè ïðî âèâåçåííÿ òà ââå-
çåííÿ êóëüòóðíèõ ö³ííîñòåé» (â³ä
11.01.2006 ð.) òà «Ïðî âíåñåííÿ çì³í
äî äåÿêèõ çàêîí³â Óêðà¿íè (ùîäî îïî-
äàòêóâàííÿ ïðåäìåò³â ìèñòåöòâà, êî-
ëåêö³îíóâàííÿ òà àíòèêâàð³àòó)» (â³ä
22.12.2006 ð.). Ä³ÿëüí³ñòü â³ò÷èçíÿíî-
ãî àðò-ðèíêó òàêîæ ÷àñòêîâî ðåãëà-
ìåíòóºòüñÿ çàêîíàìè Óêðà¿íè «Ïðî
ìóçå¿ òà ìóçåéíó ñïðàâó» òà »Ïðî îõî-
ðîíó êóëüòóðíî¿ ñïàäùèíè».

Ì³ñòê³ñòü ñó÷àñíîãî óêðà¿íñüêîãî
àðò-ðèíêó îö³íþºòüñÿ â 250 ìëí äîë.
ÑØÀ, âðàõîâóþ÷è ñòâîðåí³ òâîðè ìè-
ñòåöòâà òà ñåðåäíþ åêñïåðòíó îö³íêó
âàðòîñò³ öèõ ðîá³ò, à òàêîæ ôàêòè÷íó
¿õ êóï³âëþ [9]. Ñê³ëüêè êîøòóº òîé ÷è
òîé õóäîæíèê, çàçâè÷àé, çíàþòü óñ³.
Ïðàâäó æ ïðî äîõîäè ãàëåðèñòà íå
çíàº í³õòî. Íàñê³ëüêè éîãî á³çíåñ ðåí-
òàáåëüíèé — âåëèêèé ñåêðåò. Íàâ³òü
íàéá³ëüø ÷åñí³, ò³, õòî îô³ö³éíî ïîêà-
çóº ñâ³é ïðèáóòîê, ïðèðå÷åí³ íà ïîä-
â³éíå æèòòÿ. ²íàêøå âîíè áóäóòü
ëåäâå çâîäèòè ê³íö³ ç ê³íöÿìè. 

Îñòàíí³ìè ðîêàìè çàõ³äí³ åêñïåðòè
³ êîëåêö³îíåðè çâåðòàþòü äåäàë³ á³ëü-
øå óâàãè íà ìèñòåöòâî êðà¿í, ÿê³ ðîç-
âèâàþòüñÿ. Ðàçîì ç ³íòåðåñîì äî óêðà-
¿íñüêèõ ñó÷àñíèõ õóäîæíèê³â, â³äïî-
â³äíî, çðîñòàþòü ³ ö³íè íà ¿õí³ ðîáîòè.
Òàê, ó æîâòí³ 2013 ð. íà àóêö³îí³
Phillips óêðà¿íñüêå ñó÷àñíå ìèñòåöòâî
ç³áðàëî 115 òèñ. äîë. ÑØÀ, à çãîäîì
íà ïåðøèõ â ³ñòîð³¿ áóäèíêó Sotheby’s
òîðãàõ Contemporary East — 172 000
äîë. ÑØÀ. ßêùî öÿ òåíäåíö³ÿ çáåðå-
æåòüñÿ òà òâîðè óêðà¿íñüêèõ àâòîð³â
³ íàäàë³ ðóõàòèìóòüñÿ íà çàõ³äíèé
àðò-ðèíîê, òî ö³íè íà ¿õí³ ðîáîòè ïðî-

ЕКОНОМІКА ІНТЕЛЕКТУАЛЬНОЇ ВЛАСНОСТІ

55Теорія і практика інтелектуальної власності � 4/2015



Ã. Àíäðîùóê, Ñ. Äàâèìóêà

ЕКОНОМІКА ІНТЕЛЕКТУАЛЬНОЇ ВЛАСНОСТІ

Теорія і практика інтелектуальної власності � 4/201556

òÿãîì íàéáëèæ÷èõ 5 ðîê³â ìîæóòü
çíà÷íî çðîñòè.

Âë³òêó 2008 ð. êàðòèíà ². ×³÷êàíà
«Âîíî» áóëà ïðîäàíà â Ëîíäîí³ çà
79 500 äîë. ÑØÀ. Óêðà¿íñüê³ ãàëåðè-
ñòè òà êðèòèêè ïî÷àëè ³ç çàõâàòîì ãî-
âîðèòè ïðî õóäîæíèêà. Àäæå, ïî-
ïåðøå, ïðîäàæ â³äáóâñÿ íà òîðãàõ
Phillips de Pury — òðåòüîãî çà âàæëè-
â³ñòþ ï³ñëÿ Christie’s ³ Sotheby’s àóê-
ö³îííîãî äîìó. Ïî-äðóãå, ö³íà îçíà÷à-
ëà, ùî òåïåð ². ×³÷êàí ïðîäàâàòèìåòü-
ñÿ çíà÷íî äîðîæ÷å (ðàí³øå éîãî òâîðè
êîøòóâàëè 10 000–15 000 äîë. ÑØÀ).
², ïî-òðåòº, öå áóâ âòîðèííèé ïðîäàæ:
êàðòèíó íà àóêö³îí âèñòàâèâ êîëåê-
ö³îíåð, à íå ñàì õóäîæíèê. «ß í³÷îãî
ç öüîãî íå îòðèìàâ», — çàçíà÷àº
². ×è÷êàí (îò âàì ³ ïðàâî ñë³äóâàííÿ).
Õî÷à, íàñïðàâä³, òàêè îòðèìàâ — ðå-
ïóòàö³þ. À âîíà êîøòóº äîðîãî. ßêùî
êàðòèíó âèñòàâëÿº êîëåêö³îíåð ³ âîíà
ïðîäàºòüñÿ, îòæå, â ¿¿ àâòîðà º êîìåð-
ö³éíèé ïîòåíö³àë.

Ðåïóòàö³ÿ, ÿê ³ âàðò³ñòü ðîá³ò õó-
äîæíèêà, çðîñòàº ³ ï³ñëÿ âäàëîãî ïåð-
âèííîãî ïðîäàæó. Òàê ñòàëîñÿ ç óêðà-
¿íñüêèìè õóäîæíèêàìè, êîòð³ áðàëè
ó÷àñòü ó çíàêîâèõ äëÿ ñó÷àñíîãî â³ò-
÷èçíÿíîãî ìèñòåöòâà òîðãàõ Sotheby’s
09.06.2009 ð. â Ëîíäîí³. Òîä³ åêñïåð-
òè àóêö³îííîãî äîìó âïåðøå îêðåìî
âèä³ëèëè «óêðà¿íñüêèé» áëîê. Äî
öüîãî â óêðà¿íñüêèõ àâòîð³â áóëè ò³ëü-
êè ðàçîâ³ ïðîäàæ³ íà ³íîçåìíèõ òîð-
ãàõ. Ó 2007 ð. íà Sotheby’s â Ëîíäîí³
ïðîäàëè çí³ìîê À. Ñàâàäîâà ç ñåð³¿
«Äîíáàñ-Øîêîëàä», à ïåðøó ðîáîòó
Ìèõàéëîâà íà Sotheby’s áóëî êóïëåíî
ùå ðàí³øå, 2002 ð. — â Àìñòåðäàì³
éîãî çí³ìîê «Áåç íàçâè» ï³øîâ ç ìî-
ëîòêà çà 360 ºâðî.

Íàéäîðîæ÷èé ñó÷àñíèé õóäîæíèê
Óêðà¿íè À. Êðèâîëàï. Éîãî êàðòèíà
«Ê³íü. Âå÷³ð» ó ÷åðâí³ 2013 ð. ïîñòà-
âèëà íîâèé ðåêîðä íà ëîíäîíñüêèõ
òîðãàõ Phillips — 186 000 äîë. ÑØÀ. 

Öå äîñèòü çíà÷íà ñóìà äëÿ ðèíêó
ñó÷àñíîãî óêðà¿íñüêîãî ìèñòåöòâà, àëå
íå äëÿ ñâ³òîâèõ àðò-ë³äåð³â. Äëÿ ïîð³â-
íÿííÿ: êàðòèíà íàéäîðîæ÷îãî ç íèí³

æèâèõ õóäîæíèê³â Ã. Ð³õòåðà Dom-
platz, Mailand, ÿêà ³ ïðèíåñëà éîìó öå
çâàííÿ, â òðàâí³ 2013 ð. áóëà ïðîäàíà
íà íüþ-éîðêñüêèõ òîðãàõ Sotheby’s çà
37,1 ìëí äîë. ÑØÀ. 82-ð³÷íèé í³ìåöü
ðåòåëüíî áóäóâàâ ñâîþ êàð’ºðó. Â³í äå-
ê³ëüêà ðàç³â çì³íþâàâ ñòèëü, ïåðåõî-
äÿ÷è ç ô³ãóðàòèâó íà àáñòðàêö³þ
é íàçàä, åêñïåðèìåíòóâàâ ç òåõí³êàìè.
Â³äìîâëÿâñÿ â³ä ïðèâàòíèõ çàìîâëåíü.
Òðèâàëèé ÷àñ áðàâ ó÷àñòü ó âåëèêèõ
á³ºíàëå òà ðîáèâ ïåðñîíàëüí³ øîó â ãî-
ëîâíèõ ìóçåÿõ ñâ³òó — â³ä ëîíäîíñüêî-
ãî Tate äî íüþ-éîðêñüêîãî MoMA.

Òàê³ æ ìåòîäè ä³þòü ³ ñüîãîäí³.
Àäæå ³ì’ÿ õóäîæíèêó ñòâîðþº ó÷àñòü
â àðò-ôîðóìàõ dOCUMENTA òà Mani-
festa, ïðåçåíòàö³ÿ êðà¿íè ó íàö³îíàëü-
íîìó ïàâ³ëüéîí³ íà Âåíåö³àíñüêîìó á³º-
íàëå ³ ïðèñóòí³ñòü íà á³ºíàëå â Ñòàìáó-
ë³, Áåðë³í³, Ñ³äíå¿ òà Ñàí-Ïàóëó.
Âàæëèâî â³äñòåæóâàòè, õòî êóïóº ðîáî-
òè: ÿêùî òâ³ð ïîòðàïèâ äî ç³áðàííÿ êî-
ëåêö³îíåðà ç³ ñâ³òîâîþ ðåïóòàö³ºþ ÷è
ó êîëåêö³þ âåëèêîãî ìóçåþ, ñòàòóñ õó-
äîæíèêà ï³äâèùóºòüñÿ. Òå ñàìå â³äáó-
âàºòüñÿ, êîëè ³ì’ÿ õóäîæíèêà ç’ÿâ-
ëÿºòüñÿ ó â³äîìîìó àðò-æóðíàë³, ó
âñòóïíèõ òåêñòàõ êóðàòîð³â òà êàòàëî-
ãàõ äî ïðîåêò³â. Óñ³ ö³ äîñÿãíåííÿ
ñòâîðþþòü ïðîâåíàíñ — ³ñòîð³þ ðîáî-
òè. Õîðîøèé ïðîâåíàíñ çíà÷íî ï³äâè-
ùóº âàðò³ñòü àâòîðà òà éîãî òâîð³â.
Íàïðèêëàä, ðîáîòè Î. Ò³ñòîëà º â àì-
ñòåðäàìñüêîìó Stedelijk Museum,
êè¿âñüêîìó PinchukArtCentre òà êî-
ëåêö³¿ àìåðèêàíöÿ Í. Äîäæà. Éîãî
îñòàíí³é àóêö³îííèé ðåêîðä — 53 900
äîë. ÑØÀ (çà ïîëîòíî «Ðîçìàëüîâêà»
íà òîðãàõ Phillips ó Ëîíäîí³ â êâ³òí³
ìèíóëîãî ðîêó).

Âàðòî çàçíà÷èòè, ùî ç ãàëåðåÿìè
õóäîæíèêè ñï³âïðàöþþòü íå äóæå
îõî÷å. Ïî-ïåðøå, ¿õ ìàëî — ó Êèºâ³
áëèçüêî 10, â Îäåñ³, Ëüâîâ³, Õàðêîâ³,
Äí³ïðîïåòðîâñüêó é ³íøèõ âåëèêèõ
ì³ñòàõ íå íàáåðåòüñÿ ³ äåñÿòè. Ïî-
äðóãå, âîíè âèñòàâëÿþòü íàö³íêó äî
50 %, à ïðîäàæ íå ãàðàíòóþòü.

Ïîâòîðí³ ïðîäàæ ðîá³ò óêðà¿íñüêèõ
õóäîæíèê³â ïîêè ùî ïîîäèíîê³. Àëå



ïåðâèííèé ïðîäàæ êàðòèí ç îäí³º¿
ñåð³¿ òîãî æ À. Êðèâîëàïà äàº çìîãó
ïðîñòåæèòè ïîçèòèâíó òåíäåíö³þ.
Ìàéæå ÿê äî êðèçè. 

Çà äàíèìè ³íâåñòèö³éíî¿ ãðóïè
«Ñîêðàò», ç 2006 ïî 2008 ðð. îáñÿã
ïðîäàæ³â òâîð³â ìèñòåöòâà â Óêðà¿í³
çð³ñ óòðè÷³ é äîñÿã  14,5 ìëí äîë.
ÑØÀ, à â 2009 ð. çíèçèâñÿ äî 4,8 ìëí
äîë. ÑØÀ. Âîäíî÷àñ óæå ìèíóëîãî
ðîîêó ïðîäàæ çð³ñ äî 8 ìëí äîë.
ÑØÀ, à çà ï³äñóìêàìè 2014 ð. åêñïåð-
òè «Ñîêðàòà» î÷³êóþòü ïðèðîñòó ùå
íà 1,5 ìëí äîë. ÑØÀ [10]. 

Çà ïðîãíîçàìè àíàë³òèê³â, äî 2016 ð.
óêðà¿íñüêèé àðò-ðèíîê çðîñòå á³ëüø
í³æ ó 5 ðàç³â. Çà ï³äñóìêàìè ìèíóëî-
ãî ðîêó éîãî îáñÿã ñêëàâ äîë. ÑØÀ 5
ìëí, à ÷åðåç 4 ðîêè, çã³äíî ç î÷³êóâàí-
íÿìè åêñïåðò³â, íàáëèçèòüñÿ äî 28
ìëí äîë. ÑØÀ [11]. Íàé÷àñò³øå àðò-
ðèíîê â³äîáðàæàº ñòàí ñïðàâ â åêîíî-
ì³ö³ êðà¿íè, à éîãî çðîñòàííÿ ñòàº
ñâ³ä÷åííÿì ïîë³ïøåííÿ ñïðàâ çàãàëîì
ó äåðæàâ³. Îäíàê öå ïðàâèëî ñòîñó-
ºòüñÿ ðîçâèíåíèõ êðà¿í, â ÿêèõ àðò-
ðèíîê îáð³ñ íåîáõ³äíîþ ³íôðàñòðóêòó-
ðîþ, à ê³ëüê³ñòü ëþäåé, ÿê³ ðåãóëÿðíî
êóïóþòü òâîðè ìèñòåöòâà, îá÷èñ-
ëþºòüñÿ äåñÿòêàìè òèñÿ÷. Â Óêðà¿í³
æ â³í ïðîäîâæóº ðîçâèâàòèñÿ ñòèõ³é-
íî, à íå â óí³ñîí ç â³ò÷èçíÿíîþ åêîíî-

ì³êîþ. Âðàõîâóþ÷è ïðîãíîçè åêñïåð-
ò³â, ç íàñòóïíîãî ðîêó çðîñòàííÿ àðò-
ðèíêó îá³öÿº ñòàòè ñèñòåìíèì.

Íà Ðèñ. 3 ïîêàçàíî äèíàì³êó îáñÿãó
ïðîïîçèö³é (ñóìà íèæíüî¿ îö³íî÷íî¿
âàðòîñò³ âñ³õ àâòîð³â) ³ îáñÿãó ïðîäàæó.

Ñòàí ñïðàâ íà öüîìó ðèíêó áóäå ïî-
ë³ïøóâàòèñÿ, íàñàìïåðåä, ç òðüîõ
ïðè÷èí: 1) çðîñòàííÿ ö³í íà òâîðè ìè-
ñòåöòâà óêðà¿íñüêèõ õóäîæíèê³â;
2) çðîñòàííÿ ê³ëüêîñò³ êîëåêö³îíåð³â
ìèñòåöòâà â íàø³é êðà¿í³; 3) ñòàíîâ-
ëåííÿ ³íôðàñòðóêòóðè àðò-ðèíêó [11]. 

Çàçíà÷èìî, ùî ñòàòèñòèêó ìîæíà
âåñòè ëèøå íà îñíîâ³ â³äêðèòèõ àóê-
ö³îííèõ ïðîäàæ³â. Îäíàê, öå íå á³ëüø
ÿê 10 % îáîðîòó âñüîãî ðèíêó ìè-
ñòåöòâà. Ïðîñò³ ðîçðàõóíêè äàþòü
çìîãó îö³íèòè âåñü àðò-ðèíîê Óêðà¿íè
â 100 ìëí äîë. ÑØÀ, õî÷à äåÿê³ åêñ-
ïåðòè îö³íþþòü éîãî ó 150–200 ìëí
äîë. ÑØÀ. Òî÷íèõ ïîêàçíèê³â íåìàº,
îñê³ëüêè îñíîâíà ÷àñòèíà óãîä ïðèïà-
äàº íà ïðèâàòí³ ïðîäàæ³, ùî çàëè-
øàþòüñÿ â ò³í³. Ëåâîâó ÷àñòêó ç íèõ
ñòàíîâèòü íå ñó÷àñíå ìèñòåöòâî, à àí-
òèêâàð³àò.

Âîäíî÷àñ äèíàì³êà ö³í çàçíàº âïëè-
âó ìîäè. Òàê, ç 2002 äî 2008 ðð. ö³íè
íà æèâîïèñö³â ïî÷àòêó ÕÕ ñòîë³òòÿ
Ì. Ãëóùåíêà, Ñ. Øèøêà é À. Åðäåë³
ñóòòºâî çðîñëè òà äîñÿãàëè ñîòåíü
òèñÿ÷ äîëàð³â ÑØÀ. Ôàõ³âö³ ïî ïðàâó
ââàæàþòü À. Åðäåë³ îäíèì ç íàéñèëü-
í³øèõ óêðà¿íñüêèõ õóäîæíèê³â ïåð-
øî¿ ïîëîâèíè ÕÕ ñòîë³òòÿ. Ïàðàäîêñ
XXI ñòîë³òòÿ ïîëÿãàº â òîìó, ùî â
Óêðà¿í³ À. Åðäåë³ âêðàé ìàëî â³äîìèé
øèðîêîìó êîëó øàíóâàëüíèê³â, íåçâà-
æàþ÷è íà òå ùî çà éîãî ðîáîòè íà àðò-
ðèíêó áîðþòüñÿ íàéâ³äîì³ø³ êîëåêö³î-
íåðè. Éîãî êàðòèíè — â³÷íà ö³íí³ñòü.

Ç ïî÷àòêîì êðèçè ïîïèò çíèçèâñÿ,
à ö³íè âïàëè ó 3–4 ðàçè. Íèí³ óêðà-
¿íñüê³ ö³íè â³äïîâ³äàþòü çàãàëüíîñâ³òî-
âèì ö³íàì ðèíêó. ªäèíå, ùî çàâæäè
ëèøàºòüñÿ â ö³í³, öå êëàñèêà XIX – ïî-
÷àòêó ÕÕ ñòîë³òòÿ: Ñ. Âàñèëüê³âñüêèé,
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Ðèñ. 3. Äèíàì³êà îáñÿãó ïðîïîçèö³é
(ñóìà íèæíüî¿ îö³íî÷íî¿ âàðòîñò³
âñ³õ àâòîð³â) ³ îáñÿãó ïðîäàæó*

* Ðèñóíêè â àâòîðñüê³é ðåäàêö³¿.
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Ì. Ïèìîíåíêî òà ³í. Àíòèêâàð³àò ò³ëü-
êè äîðîæ÷àòèìå — íà 3–5 % ùîðîêó.
ßêùî æ òâ³ð äóæå ÿê³ñíèé, òî äîõ³ä ³í-
âåñòîðà ìîæå çðîñòè äî 10–15%, ïðîòå
ãîðèçîíò ³íâåñòóâàííÿ — ÿê ì³í³ìóì
3–4 ðîêè.

Ñó÷àñíå ìèñòåöòâî â Óêðà¿í³ ³ çà
ö³íîþ, ³ çà ïîïèòîì çàëèøàºòüñÿ â ñå-
ðåäíüîìó ñåãìåíò³, õî÷à â óñüîìó
ñâ³ò³ öÿ í³øà àðò-ðèíêó äèíàì³÷íî
ðîçâèâàºòüñÿ. 

Àíàë³ç òåíäåíö³é ðîçâèòêó ñâ³òîâî-
ãî àðò-ðèíêó. Ãîëîâí³ àóêö³îíí³ ðå-
êîðäè ìèíóëîãî ðîêó áóëî âñòàíîâëå-
íî â êàòåãîð³¿ «ïîâîºííå ìèñòåöòâî»
íà ðîáîòè Å. Âîðõîëà, Ð. Ë³õòåíøòåé-
íà, Æ.-Ì. Áàñê³¿, Äæ. Ïîëëîêà ³
Äæ. Êóíñà. Ïåðøèì ó ñïèñêó ñòàâ
òðèïòèõ Ô. Áåêîíà «Òðè íà÷åðêè äî
ïîðòðåòà Ëþñüºíà Ôðåéäà», ïðîäàíèé
ó ëèñòîïàä³ 2013 ð. íà Christie’s çà
142,4 ìëí äîë. ÑØÀ. Ñòâîðåíà 1969 ð.
êàðòèíà âèÿâèëàñÿ äîðîæ÷îþ, í³æ
çíàìåíèòèé «Êðèê» Å. Ìóíêà. 

Çà ï³äñóìêàìè 2014 ð. ñóìàðíà âè-
ðó÷êà â³ä ïðîäàæ³â àóêö³îííîãî äîìó
Christie’s ñêëàëà ðåêîðäí³ 8,4 ìëðä
äîë. ÑØÀ, äåìîíñòðóþ÷è çðîñòàííÿ íà
17 %. Ö³ ïîêàçíèêè º íàéâèùèìè çà
âñþ ³ñòîð³þ ðèíêó ÿê äëÿ àóêö³îííîãî
äîìó, òàê ³ äëÿ áóäü-ÿêîãî ³íøîãî àðò-
á³çíåñó. Ðóø³ºì çðîñòàííÿ ïðîäàæ³â
ñòàëî çðîñòàííÿ àêòèâíîñò³ â óñ³õ êà-
òåãîð³ÿõ ³ ãåîãðàô³÷íèõ òî÷êàõ ïðè-
ñóòíîñò³ é óñï³øíèé ïðîäàæ âèäàòíèõ
ðîá³ò, îñîáëèâî — òâîð³â ïîâîºííîãî
³ ñó÷àñíîãî ìèñòåöòâà, øåäåâð³â ³ìïðå-
ñ³îí³çìó ³ ìîäåðí³çìó. Çðîñòàííÿ îáñÿ-
ã³â ñïîñòåð³ãàëîñÿ ùîäî âñ³õ êàíàë³â
ïðîäàæ³â — àóêö³îíí³ ïðîäàæ³ âèðîñ-
ëè íà 15 % äî ïîçíà÷êè â 6,8 ìëðä
äîë. ÑØÀ, ïðèâàòí³ — íà 26 % äî 1,5
ìëðä, À ïðîäàæ³ ÷åðåç ²íòåðíåò —
íà 60 % äî 35,1 ìëí äîë. ÑØÀ. 

Çà ðåçóëüòàòàìè ìèíóëèõ òîðã³â
ìîæíà ä³éòè âèñíîâêó, ùî 2014 ð. áóâ
îñîáëèâî óñï³øíèì äëÿ òâîð³â ïîâîºí-
íîãî òà ñó÷àñíîãî ìèñòåöòâà. Çðîñòàí-
íÿ ïðîäàæ³â ñòàíîâèòü 39 % ïîð³âíÿ-
íî ç 2013 ð. äî 2,8 ìëðä äîë. ÑØÀ.
Âîñåíè ìèíóëîãî ðîêó íà ìèíóëèõ â

Íüþ-Éîðêó òîðãàõ âèðó÷êà â³ä ïðîäà-
æ³â òâîð³â ó êàòåãîð³¿ ïîâîºííîãî é ñó-
÷àñíîãî ìèñòåöòâà ñòàíîâèëà 852 ìëí
äîë. ÑØÀ. ²íø³ êàòåãîð³¿ òàêîæ äå-
ìîíñòðóþòü çðîñòàííÿ, îäíàê íå òàêå
çíà÷íå. Òàê, îáñÿã ïðîäàæ³â ó êàòåãî-
ð³¿ ìèñòåöòâà ³ìïðåñ³îí³çìó ³ ìîäåð-
í³çìó çá³ëüøèâñÿ íà 19 % ³ âèð³ñ äî
ïîçíà÷êè â 1,2 ìëðä äîë. ÑØÀ.
Îäíèì ç òîï-ëîò³â êàòåãîð³¿ ñòàëà ðî-
áîòà Å. Ìàíå «Âåñíà», ïðèäáàíà ëîñ-
àíäæåëåñüêèì Ìóçåºì Ãåòò³ çà 65,1
ìëí äîë. ÑØÀ [10]. Êàðòèíà ôðàí-
öóçüêîãî õóäîæíèêà Ï. Ãîãåíà «Nafea
Faa Ipoipo» («Êîëè âåñ³ëëÿ?»), ùî
áóëà ñòâîðåíà â 1892 ð., ÿêà çîáðàæóº
äâîõ òà¿òÿíîê, áóëà ïðîäàíà â 2015 ð.
çà ðåêîðäí³ 300 ìëí äîë. ÑØÀ. Öå
íàéá³ëüøà ñóìà, îòðèìàíà êîëè-íå-
áóäü çà òâ³ð ìèñòåöòâà.

Ìèñòåöòâî — äîâãîñòðîêîâà ³íâå-
ñòèö³ÿ é â³ääà÷à â³ä íå¿ áóäå, ò³ëüêè
ÿêùî êóïóâàòè çà ðèíêîâîþ âàðò³ñòþ
ñüîãîäí³ òà ïðîäàâàòè òåæ çà ðèíêî-
âîþ, àëå ÷åðåç 10 ðîê³â.

Íå çâàæàþ÷è íà ïðîáëåìè, àðò-
ðèíîê â Óêðà¿í³ äîñèòü ïåðñïåêòèâ-
íèé ³ ïîòðîõó çðîñòàº. Çîêðåìà, ïîïðè
çàêèäè â áåçä³ÿëüíîñò³, ïðåñà é åêñ-
ïåðòè ô³êñóþòü àêòèâ³çàö³þ ðîáîòè
ìèñòåöüêèõ ãàëåðåé, ùî º îäíèì ç ãî-
ëîâíèõ ó÷àñíèê³â àðò-ðèíêó.

Îäíà ç óìîâ âèíèêíåííÿ ïðàâà ñë³äó-
âàííÿ — ïóáë³÷í³ñòü ïåðåïðîäàæó.
Â³äïîâ³äíî äî Çàêîíó Óêðà¿íè «Ïðî
àâòîðñüêå ïðàâî ³ ñóì³æí³ ïðàâà» êó-
ï³âëÿ-ïðîäàæ òâîð³â îáðàçîòâîð÷îãî
ìèñòåöòâà ââàæàºòüñÿ ïóáë³÷íîþ,
ÿêùî âîíà çä³éñíþºòüñÿ ÷åðåç àóê-
ö³îí, ãàëåðåþ, ñàëîí, êðàìíèöþ òîùî.
Ïóáë³÷í³ñòü óãîäè º ïåðåäóìîâîþ äëÿ
á³ëüø ïîâíîãî çàõèñòó ìàéíîâèõ ïðàâ
àâòîðà ÷è éîãî ñïàäêîºìö³â. Ñàìå íà
ñóá’ºêò³â, ùî îðãàí³çîâóþòü àóêö³îí, º
âëàñíèêàìè êðàìíèö³, ñàëîíó òîùî,
ïîêëàäàºòüñÿ îáîâ’ÿçîê ïî³íôîðìóâà-
òè àâòîðà ÷è éîãî ñïàäêîºìö³â ïðî
ôàêò ïåðåïðîäàæó òâîðó òà âèïëàòèòè
5 % â³ä ñóìè óãîäè.

Ïóáë³÷í³ñòü ïåðåïðîäàæó, ÿê
îáîâ’ÿçêîâà óìîâà âèíèêíåííÿ ïðàâà
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ñë³äóâàííÿ, ïåðåäáà÷åíà âèêëþ÷íî Çà-
êîíîì Óêðà¿íè «Ïðî àâòîðñüêå ïðàâî
³ ñóì³æí³ ïðàâà». Öèâ³ëüíèé êîäåêñ
Óêðà¿íè â³äïîâ³äíî¿ óìîâè íå ì³ñòèòü.
Êîëî ñóá’ºêò³â, íà ÿêèõ ïîêëàäåíî
îáîâ’ÿçîê çä³éñíþâàòè âèïëàòó àâòîð-
ñüêî¿ âèíàãîðîäè ó çâ’ÿçêó ç ðåàë³çà-
ö³ºþ ïðàâà ñë³äóâàííÿ, Öèâ³ëüíèé êî-
äåêñ Óêðà¿íè îáìåæóº ïðîäàâöåì õó-
äîæíüîãî òâîðó. Òîæ çà Öèâ³ëüíèì
êîäåêñîì Óêðà¿íè ïðàâî ñë³äóâàííÿ
âèíèêàº íåçàëåæíî â³ä òîãî, ìàº ïðî-
äàæ òâîðó îáðàçîòâîð÷îãî ìèñòåöòâà
ïóáë³÷íèé ÷è ïðèâàòíèé õàðàêòåð
(òàêà ïîçèö³ÿ çàêîíîäàâöÿ, çâ³ñíî, âè-
ÿâëÿºòüñÿ á³ëüø ïðèéíÿòíîþ — ïðàâî
ñë³äóâàííÿ âèíèêàº â óñ³õ âèïàäêàõ
ïåðåïðîäàæó òâîðó îáðàçîòâîð÷îãî
ìèñòåöòâà). Àëå, çâàæàþ÷è íà âèêëà-
äåíå, ïîòð³áíî ï³äêðåñëèòè: ñüîãîäí³
â³äñóòíÿ çàêîíîäàâ÷à ðåãëàìåíòàö³ÿ
ìåõàí³çìó ïðàêòè÷íî¿ ðåàë³çàö³¿ ïðàâà
ñë³äóâàííÿ ïðîäàâöåì òâîðó. Ó òàê³é
ñèòóàö³¿ äîö³ëüíèì º çàêîíîäàâ÷å çà-
êð³ïëåííÿ ÿê îáîâ’ÿçêîâî¿ óìîâè
óêëàäåííÿ äîãîâîðó êóï³âë³-ïðîäàæó
òâîðó îáðàçîòâîð÷îãî ìèñòåöòâà äî-
òðèìàííÿ âèìîã ñò. 27 Çàêîíó Óêðà¿-
íè «Ïðî àâòîðñüêå ïðàâî ³ ñóì³æí³
ïðàâà». ²íàêøå òàêèé äîãîâ³ð ìàº âè-
çíàâàòèñÿ íåä³éñíèì.

Ó ñò. 448 ÖÊ Óêðà¿íè ìîâà éäå ïðî
ïðàâî ñë³äóâàííÿ. Ï³ä ïðàâîì ñë³äó-
âàííÿ, ÷è ïðàâîì ïàéîâî¿ ó÷àñò³ ðîçó-
ì³ºòüñÿ ïðàâî àâòîðà íà ñâîþ ÷àñòêó
äîõîä³â â³ä êîæíîãî íàñòóïíîãî ïðîäà-
æó îðèã³íàëó õóäîæíüîãî òâîðó, à
òàêîæ îðèã³íàëó ðóêîïèñó ë³òåðàòóð-
íîãî òâîðó. Òàêå âèçíà÷åííÿ ïðàâà
ñë³äóâàííÿ âèïëèâàº ç³ çì³ñòó çà-
çíà÷åíî¿ ñòàòò³ Öèâ³ëüíîãî êîäåêñó
Óêðà¿íè, ÿêà ðîçøèðèëà êîëî òâîð³â,
ùîäî ÿêèõ ìîæå çàñòîñîâóâàòèñÿ
ïðàâî ñë³äóâàííÿ. Äî íàáóòòÿ ÷èííî-
ñò³ Öèâ³ëüíèì êîäåêñîì Óêðà¿íè â
ñò. 27 Çàêîíó Óêðà¿íè «Ïðî àâòîðñüêå
ïðàâî ³ ñóì³æí³ ïðàâà» ïðàâî ñë³äó-
âàííÿ çàêð³ïëþâàëîñÿ ëèøå çà àâòîðà-
ìè òâîð³â îáðàçîòâîð÷îãî ìèñòåöòâà òà
ñïàäêîºìöÿìè àâòîð³â öèõ òâîð³â.
Ïðàâî ñë³äóâàííÿ îáìåæóºòüñÿ âèïàä-

êàìè ïóáë³÷íîãî ïðîäàæó òàêèõ òâî-
ð³â. Ïðè êîæíîìó ïóáë³÷íîìó ïðîäà-
æó òâîðó îáðàçîòâîð÷îãî ìèñòåöòâà,
îðèã³íàëó ðóêîïèñó ë³òåðàòóðíèõ òâî-
ð³â ÷åðåç àóêö³îí, ãàëåðåþ îáðàçîòâîð-
÷îãî ìèñòåöòâà, õóäîæí³é ñàëîí, ìàãà-
çèí òà ³í. àâòîð ìàº ïðàâî íà îäåðæàí-
íÿ â³ä ïðîäàâöÿ âèíàãîðîäè ó ðîçì³ð³
5 % ïðîäàæíî¿ ö³íè. Äå ñàìå çä³é-
ñíþºòüñÿ ïðîäàæ çàçíà÷åíèõ òâîð³â
êîíêðåòèçóºòüñÿ ó ñò. 27 Çàêîíó
Óêðà¿íè «Ïðî àâòîðñüêå ïðàâî ³ ñó-
ì³æí³ ïðàâà», ïîçàÿê ó ñò. 448 ÖÊ
Óêðà¿íè ìîâà éäå ò³ëüêè ïðî ðîçì³ð
âèíàãîðîäè, ùî ¿¿ ìàº îòðèìàòè àâòîð
â³ä êîæíîãî ïðîäàæó îðèã³íàëó õó-
äîæíüîãî òâîðó ÷è îðèã³íàëó ðóêîïè-
ñó ë³òåðàòóðíîãî òâîðó. Ïðî íàÿâí³ñòü
êîíòðàãåíòà (õóäîæíüîãî ñàëîíó, ìà-
ãàçèíó òîùî) ñâ³ä÷èòü íîðìà ÷. 1
ñò. 448 ÖÊ Óêðà¿íè, ÿêà âèçíà÷àº éîãî
÷åðåç îñîáó ïðîäàâöÿ, íà ÿêîãî ïîêëà-
äàºòüñÿ îáîâ’ÿçîê ñïëàòèòè àâòîðó â³ä-
ïîâ³äí³ ñóìè âèíàãîðîäè. Ïðàâî ñë³äó-
âàííÿ âèçíàºòüñÿ íåâ³ä÷óæóâàíèì ³
ïåðåõîäèòü ò³ëüêè äî ñïàäêîºìö³â àâ-
òîðà òâîðó çà çàêîíîì àáî çà çàïîâ³òîì
íà ñòðîê ä³¿ àâòîðñüêîãî ïðàâà [13].
Ñòàòòÿ 448 ÖÊ Óêðà¿íè ââîäèòü íîâèõ
ñóá’ºêò³â, äî ÿêèõ ìîæå ïåðåéòè
ïðàâî ñë³äóâàííÿ. Öå ñïàäêîºìö³
ñïàäêîºìö³â àâòîðà òâîðó. Ïðàêòè÷íî-
ãî çíà÷åííÿ òàêå óòî÷íåííÿ ôàêòè÷íî
íå ìàº, îñê³ëüêè ãîëîâíèì º ñòðîê
÷èííîñò³ ìàéíîâèõ ïðàâ ³íòåëåêòóàëü-
íî¿ âëàñíîñò³ íà òâ³ð. Êð³ì öüîãî, òàêå
óòî÷íåííÿ ñóá’ºêò³â àâòîðñüêîãî ïðàâà
º íåäîðå÷íèì ³ ñóïåðå÷èòü ñò. 435 ÖÊ
Óêðà¿íè. Âàðòî çàçíà÷èòè, ùî ïðàâî
ñë³äóâàííÿ ìàº çì³øàíó ïðàâîâó ïðè-
ðîäó — éîìó ïðèòàìàíí³ ÿê åëåìåíòè
ïðàâîâî¿ îõîðîíè, ùî õàðàêòåðí³ ÿê
äëÿ ìàéíîâèõ ïðàâ ³íòåëåêòóàëüíî¿
âëàñíîñò³ íà òâ³ð, òàê ³ åëåìåíòè, ùî
âèçíà÷àþòü ñïåöèô³êó ïðàâîâîãî ðå-
æèìó îñîáèñòèõ íåìàéíîâèõ ïðàâ àâ-
òîðà òâîðó. Òàê, ç îäíîãî áîêó, ïðàâî
ñë³äóâàííÿ º íåâ³ä÷óæóâàíèì, ùî âëà-
ñòèâî îñîáèñòèì íåìàéíîâèì ïðàâàì
àâòîð³â òâîð³â. Çàêîíîäàâ÷å çàêð³ï-
ëåííÿ íåâ³ä÷óæóâàíîñò³ ïðàâà º ïðà-
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âîâîþ ãàðàíò³ºþ çàïîá³ãàííÿ âèìóøå-
í³é â³äìîâ³ àâòîðà â³ä ñâîãî ïðàâà.
Ç äðóãîãî áîêó, ñòðîê ä³¿ ïðàâà ñë³äó-
âàííÿ âñòàíîâëåíèé òàêèé æå, ÿê ³ äëÿ
ìàéíîâèõ ïðàâ ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³ íà òâ³ð. Ó äåÿêèõ êðà¿íàõ, íà-
ïðèêëàä ó Ðîñ³éñüê³é Ôåäåðàö³¿, ïðàâî
ñë³äóâàííÿ âèíèêàº ëèøå â ðàç³, ÿêùî
ö³íà ïðè ïåðåïðîäàæó ïåðåâèùóº ïî-
ïåðåäíþ ö³íó íå ìåíø, í³æ íà 20 %.
Ò³ëüêè çà òàêî¿ óìîâè àâòîð òâîðó ìàº
ïðàâî íà îòðèìàííÿ â³ä ïðîäàâöÿ âè-
íàãîðîäè â ðîçì³ð³ 5 % â³ä ö³íè ïåðå-
ïðîäàæó. Ó äåÿêèõ êðà¿íàõ ðîçì³ð ïàéî-
âî¿ ó÷àñò³ îá÷èñëþºòüñÿ ò³ëüêè â³ä
ñóìè ïåðåâèùåííÿ ö³íè ïðè ïåðåïðîäà-
æó, íåçâàæàþ÷è íà òå, ùî ôàêò ïåðå-
âèùåííÿ ïîïåðåäíüî¿ ö³íè ÷àñòî íå-
ìîæëèâî âñòàíîâèòè. Áåðíñüêà êîí-
âåíö³ÿ ïðî îõîðîíó ë³òåðàòóðíèõ ³
õóäîæí³õ òâîð³â äîçâîëÿº êîæí³é
êðà¿í³ âñòàíîâëþâàòè â íàö³îíàëüíîìó
çàêîíîäàâñòâ³ ïîðÿäîê çáîðó òà ðîçì³-
ðè ñóì, ùî ïðèçíà÷åí³ àâòîðàì òâîð³â
ìèñòåöòâà é ðóêîïèñ³â (ï. 3 ñò. 14ter)
íà âëàñíèé ðîçñóä. Ó Çàêîí³ Óêðà¿íè
«Ïðî àâòîðñüêå ïðàâî ³ ñóì³æí³
ïðàâà» â³äñóòíº ñïåö³àëüíå çàñòåðå-
æåííÿ ùîäî ïåðåâèùåííÿ ö³íè, òîìó
ùî áóäü-ÿê³ çàçäàëåã³äü âñòàíîâëåí³
íîðìè ìîæóòü áóòè ïîðóøåí³ ïðîäàâ-
öÿìè, ùî â ñâîþ ÷åðãó ïðèçâåäå äî ïî-
ðóøåííÿ ïðàâ òà ³íòåðåñ³â àâòîðà
òâîðó. À îòæå àâòîð òâîðó ïîâèíåí îò-
ðèìàòè âñòàíîâëåíèé â³äñîòîê (÷àñò-
êó) äîõîäó ïðè áóäü-ÿêîìó ïåðåïðîäà-
æó ñâîãî òâîðó. Ïðàâî ñë³äóâàííÿ, ÿê
óæå çàçíà÷àëîñÿ, ââåäåíå â íàö³îíàëü-
íå çàêîíîäàâñòâî Óêðà¿íè â³äïîâ³äíî
äî Áåðíñüêî¿ êîíâåíö³¿, äî ÿêî¿ öÿ
íîðìà áóëà âêëþ÷åíà â 1948 ð. [13].
Çã³äíî ç ö³ºþ Êîíâåíö³ºþ «ùîäî îðè-
ã³íàë³â òâîð³â ìèñòåöòâà òà îðèã³íàë³â
ðóêîïèñ³â ïèñüìåííèê³â ³ êîìïîçèòî-
ð³â àâòîð, à ï³ñëÿ éîãî ñìåðò³ îñîáè ÷è
óñòàíîâè, ÿê³ íàä³ëåí³ â³äïîâ³äíèìè
ïðàâàìè çà íàö³îíàëüíèì çàêîíîäàâ-
ñòâîì, êîðèñòóþòüñÿ íåâ³ä÷óæóâàíèì
ïðàâîì äîëüîâî¿ ó÷àñò³ â êîæíîìó âè-
ïàäêó ïðîäàæó òâîðó, ùî ñë³äóº çà
ïåðøèì éîãî ïðîäàæåì, â÷èíåíèì àâ-

òîðîì òâîðó» (ï. 1 ñò. 14ter). Õî÷à
ñò. 448 ÖÊ Óêðà¿íè ïîð³âíÿíî ³ç Çàêî-
íîì Óêðà¿íè «Ïðî àâòîðñüêå ïðàâî ³
ñóì³æí³ ïðàâà» çíà÷íî ðîçøèðèëà
ñôåðó ä³¿ ïðàâà ñë³äóâàííÿ, ïðîòå çà
ñâî¿ì çì³ñòîì âîíà íå çá³ãàºòüñÿ ç â³ä-
ïîâ³äíèìè ïîëîæåííÿìè Áåðíñüêî¿
êîíâåíö³¿, îñê³ëüêè çàëèøèëà ïîçà
ñâîºþ óâàãîþ òâîðè êîìïîçèòîð³â. 

Âèñíîâêè. Ï³äñóìîâóþ÷è, ïîòð³áíî
çàçíà÷èòèì, ùî ªâðîïåéñüêà Êîì³ñ³ÿ:
1) ââàæàº çà ïîòð³áíå òðèìàòè ï³ä
êîíòðîëåì ðîçâèòîê àðò-ðèíêó ªÑ
³ îá³öÿº ï³äãîòóâàòè íîâèé çâ³ò; 2) ïðî-
äîâæèòü ñïðîáè ïåðåêîíàòè òðåò³ êðà¿-
íè â íåîáõ³äíîñò³ âïðîâàäæåííÿ ïðàâà
ñë³äóâàííÿ ïðè ïåðåïðîäàæ³ àâòîð-
ñüêèõ ïðàâ; 3) ïëàíóº íàëàãîäèòè ä³à-
ëîã ó÷àñíèê³â àðò-ðèíêó ªÑ ç ìåòîþ
îáì³íó äîñâ³äîì çàäëÿ îïòèì³çàö³¿ ïî-
ðÿäêó ïåðåïðîäàæó òâîð³â ìèñòåöòâà;
4) ï³äãîòóº ïðîïîçèö³¿ ùîäî âèð³âíþ-
âàííÿ ñòàâîê ðîÿëò³, ðîçïîä³ëþâàíîãî
îðãàí³çàö³ÿìè êîëåêòèâíîãî óïðàâë³í-
íÿ àâòîðñüêèìè ïðàâàìè [12]. 

Â Óêðà¿í³ ïðàâî ñë³äóâàííÿ çíàéø-
ëî ñâîº â³äîáðàæåííÿ ó ñò. 27 Çàêîíó
Óêðà¿íè «Ïðî àâòîðñüêå ïðàâî ³ ñó-
ì³æí³ ïðàâà». Íà â³äì³íó â³ä ïîëî-
æåíü Äèðåêòèâè 2001/84/ªÑ, ó öüîìó
Çàêîí³ íå âñòàíîâëåíî ì³í³ìàëüíèé ð³-
âåíü ö³íè ïåðåïðîäàæó. Âèíàãîðîäà
ïîâèííà âèïëà÷óâàòèñÿ àâòîðó òâîðó,
à â ðàç³ éîãî ñìåðò³ — ñïàäêîºìöÿì, ó
ðîçì³ð³ 5 % (òâåðäèé ô³êñîâàíèé â³ä-
ñîòîê) â³ä ö³íè êîæíîãî íàñòóïíîãî
ïðîäàæó òâîðó ÷åðåç àóêö³îí, ãàëå-
ðåþ, ñàëîí òîùî, ùî â³äáóâàºòüñÿ çà
ïåðøèì éîãî ïðîäàæåì, çä³éñíåíèì
àâòîðîì òâîðó. Âèïëàòà âèíàãîðîäè â
òàêîìó ðàç³ çä³éñíþºòüñÿ çàçíà÷åíèìè
àóêö³îíàìè, ãàëåðåÿìè, ñàëîíàìè,
êðàìíèöÿìè òîùî. Äîö³ëüíî áóëî
á óí³ô³êóâàòè â íàö³îíàëüíîìó çàêî-
íîäàâñòâ³ ç àâòîðñüêîãî ïðàâà ñòàâêè
â³äðàõóâàíü ó â³äñîòêàõ çàëåæíî â³ä
ö³íè ïðîäàæó îðèã³íàë³â òâîð³â ìè-
ñòåöòâà, ÿê öå ïåðåäáà÷åíî â Äèðåêòè-
â³ 2001/84/ªÑ. Òàê³ çì³íè íàö³îíàëü-
íîãî çàêîíîäàâñòâà ç àâòîðñüêîãî
ïðàâà ñòàëè á ïðàâîâîþ ï³äñòàâîþ äëÿ
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ôîðìóâàííÿ çáàëàíñîâàíîãî ðèíêó ìè-
ñòåöòâà Óêðà¿íè ç êðà¿íàìè-÷ëåíàìè
ªÑ ùîäî êóï³âë³-ïðîäàæó òâîð³â ìè-
ñòåöòâà.

Ãîëîâíèé íåäîë³ê çàêîíîäàâ÷îãî
âðåãóëþâàííÿ ïðàâà ñë³äóâàííÿ ïîëÿ-
ãàº ó â³äñóòíîñò³ ïîëîæåíü ùîäî éîãî
ïðàêòè÷íî¿ ðåàë³çàö³¿. Òàê, õî÷à
ïðàâî ñë³äóâàííÿ ³ çíàéøëî ñâîº â³-
äîáðàæåííÿ â íàö³îíàëüíîìó çàêîíî-
äàâñòâ³, ïðîòå â³äñóòí³ñòü ìåõàí³çìó
éîãî ðåàë³çàö³¿ ïðèçâåëî äî òîãî, ùî
öå ïðàâî ïðàêòè÷íî íå ä³º, çàëèøàþ-
÷èñü «íà ïàïåð³». 

Óêðà¿íà, ïðàãíó÷è ñòàòè ÷ëåíîì
ªÑ, ìàº ãàðìîí³çóâàòè íàö³îíàëüí³ ïî-
ëîæåííÿ ïðàâà ñë³äóâàííÿ ç ïîëîæåí-
íÿìè Äèðåêòèâè 2001/84/ªÑ áåðó÷è
äî óâàãè ³ñíóþ÷³ ïðîáëåìè òà âèêëàäå-
íèé äîñâ³ä ùîäî ìåõàí³çìó éîãî ðåàë³-
çàö³¿.
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Àíäðîùóê Ã., Äàâûìóêà Ñ. Àðò-ðûíîê è ïðàâî ñëåäîâàíèÿ â ÅÑ è Óêðàèíå:
ýêîíîìèêî-ïðàâîâîé àíàëèç. Äàåòñÿ ýêîíîìèêî-ïðàâîâîé àíàëèç è ïðîãíîçíûå
îöåíêè ðàçâèòèÿ ìèðîâîãî è óêðàèíñêîãî àðò-ðûíêà. Õóäîæåñòâåííûé ðûíîê ðàñ-
ñìàòðèâàåòñÿ êàê ñèñòåìà êóëüòyðíèõ è ýêîíîìè÷åñêèõ îòíîøåíèé, êîòðûå îïðå-
äåëÿþò ñôåðó ïðåäëîæåíèÿ è ñïðîñà íà ïðîèçâåäåíèÿ èñêóññòâà, äåíåæíóþ ñòîèìîñòü
ïðîèçâåäåíèé èñêóññòâà, à òàêæå èíôðàñòðóêòóðó è ñïåöèôè÷åñêèå âèäû óñëóã,
ñâÿçàííûå ñ îáñëóæèâàíèåì ýòîãî ðûíêà. Îñîáîå âíèìàíèå óäåëåíî ñòàíîâëåíèþ è
ðàçâèòèþ ýêîíîìèêî-ïðàâîâîãî èíñòèòóòà ïðàâà ñëåäîâàíèÿ, àíàëèçó ðûíêà ïðîèç-
âåäåíèé èñêóññòâà ÅÑ ïî ñðàâíåíèþ ñ êðóïíåéøèìè ðûíêàìè äðóãèõ ñòðàí. Ïðîà-
íàëèçèðîâàíû îñíîâíûå ïîëîæèòåëüíûå è îòðèöàòåëüíûå àñïåêòû, ñâÿçàííûå ïðè-
íÿòèåì Äèðåêòèâû 2001/84/ÅÑ «Î ïðàâå ñëåäîâàíèÿ â ïîëüçó àâòîðîâ îðèãè-
íàëüíûõ ïðîèçâåäåíèé èñêóññòâà» (Resale Rights Directive). Äåëàåòñÿ âûâîä
î íåîáõîäèìîñòè ôîðìèðîâàíèÿ ñáàëàíñèðîâàííîãî ðûíêà èñêóññòâà Óêðàèíû
ñî ñòðàíàìè-÷ëåíàìè ÅÑ ïî êóïëå-ïðîäàæå ïðîèçâåäåíèé èñêóññòâà, ãàðìîíèçàöèè
íàöèîíàëüíûõ ïîëîæåíèé ïðàâà ñëåäîâàíèÿ ñ ïîëîæåíèÿìè Äèðåêòèâû
2001/84/ÅÑ ñ ó÷åòîì ñóùåñòâóþùèõ ïðîáëåì è èçëîæåííîãî îïûòà ìåõàíèçìà åãî
ðåàëèçàöèè.

Êëþ÷åâûå ñëîâà: àðò-ðûíîê, àâòîðñêîå âîçíàãðàæäåíèå, îáúåì ïðîäàæ, ïðàâî
ñëåäîâàíèÿ, ïðîèçâåäåíèÿ èñêóññòâà

Androschuk Í., Davymuka S. Art market and resale right in the EU and Ukraine:
economic and legal analysis. Gives economic and legal analysis and projections for the
development of Ukrainian and world art-market. The art market is a system of cultur-
al and economic relations that define: the scope of supply and demand for works of art,
the monetary value of works of art, and infrastructure and specific services for servic-
ing this market. Particular attention is paid to the establishment and development of
economic and legal institution of the route, the analysis of the EU art market compared
to the major markets of other countries. The main positive and negative aspects caused
by the adoption of Directive 2001/84/EC «On the Resale Right for the Benefit of the
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Authors of Original Works of Art» (Resale Rights Directive). The conclusion of the
need of sustainable art market of Ukraine by the Member States for the purchase and
sale of works of art, harmonization of national provisions of law following the provi-
sions of the Directive 2001/84/ªÑ on the basis of existing problems and above experi-
ence in its implementation mechanism
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Ó ñòàòò³ äîñë³äæóþòüñÿ àêòóàëüí³ ïèòàííÿ åêîíîì³êî-ïðàâîâî¿ ñóòíîñò³ ñòðàõîâî¿
ä³ÿëüíîñò³ ÿê ñèñòåìîóòâîðþâàëüíî¿ êàòåãîð³¿ ñòðàõîâèõ ïðàâîâ³äíîñèí ó ñôåð³
ãîñïîäàðþâàííÿ. Ì³ñöå òà âèäè ñòðàõîâî¿ ä³ÿëüíîñò³ ó ñèñòåì³ ñó÷àñíèõ åêîíîì³÷íèõ
â³äíîñèí. Äîñë³äæåí³ îçíàêè òà ïðàâîâ³ çàñàäè çä³éñíåííÿ ñòðàõîâî¿ ä³ÿëüíîñò³.

Äëÿ ãëèáøîãî ðîçóì³ííÿ ñóòíîñò³ ñòðàõîâî¿ ä³ÿëüíîñò³ íåîáõ³äíî ðîçãëÿíóòè ïè-
òàííÿ ïðî òå, äî ÿêî¿ êàòåãîð³¿ ïîòð³áíî â³äíîñèòè ñòðàõîâó ä³ÿëüí³ñòü — äî ô³íàíñî-
âî¿ ÷è êðåäèòíî¿. Âàðòî çàçíà÷èòè, ùî âêàçàíå ïèòàííÿ º äèñêóñ³éíèì, ÿêå ïåðåâàæ-
íî ðîçâèâàºòüñÿ â êîíòåêñò³ åêîíîì³÷íî¿ íàóêè, ïðîòå ìàº ³ ïåâíå þðèäè÷íå çàáàð-
âëåííÿ. Êàòåãîð³¿ ô³íàíñ³â ³ êðåäèòó, õî÷à é ð³çí³ çà ñâî¿ì çì³ñòîì, ïðîòå
âçàºìîïîâ’ÿçàí³. Ïðîöåñ âàðò³ñíîãî ðîçïîä³ëó ñóñï³ëüíîãî ïðîäóêòó çä³éñíþºòüñÿ çà
äîïîìîãîþ âêàçàíèõ åêîíîì³÷íèõ êàòåãîð³é, êîæíà ç ÿêèõ âèêîíóº ñïåöèô³÷íó,
ò³ëüêè ¿é ïðèòàìàííó ðîëü.

Ç ìåòîþ ç’ÿñóâàòè ïèòàííÿ äî ÿêî¿ êàòåãîð³¿ ïîòð³áíî â³äíåñòè ñòðàõóâàííÿ (êàòå-
ãîð³¿ ô³íàíñ³â ÷è êðåäèòó) íàóêîâèé àíàë³ç ñë³ä ïðîâîäèòè ñïèðàþ÷èñü íà ïðàâîâó
äîêòðèíó íîðìàòèâ³çìó, ùî ðîçãëÿäàº îá’ºêòèâíó ëîã³÷íó àáñòðàãîâàíó ôîðìó áóäü-
ÿêîãî ÿâèùà.

Ïîíÿòòÿ ô³íàíñîâî¿ ä³ÿëüíîñò³ â íàâåäåíèõ íîðìàòèâíî-ïðàâîâèõ àêòàõ º ñïåö³-
àëüíèì ³ çàñòîñîâóºòüñÿ âèêëþ÷íî äëÿ ö³ëåé âêàçàíèõ àêò³â çàêîíîäàâñòâà òà íå â³-
äîáðàæàº îñîáëèâîñòåé ³ ñïåöèô³êè ô³íàíñîâî¿ ä³ÿëüíîñò³ ó ñôåð³ ñòðàõóâàííÿ, òîáòî
ä³ÿëüíîñò³ ó ñôåð³ íàäàííÿ ñòðàõîâèõ ïîñëóã.

Ìîæíà êàçàòè ïðî òå, ùî ñòðàõóâàííÿ º ô³íàíñîâîþ ä³ÿëüí³ñòþ ó ñôåð³ íàäàííÿ
ñïåöèô³÷íèõ ïîñëóã. Ïðè öüîìó, ÿêùî çâåðíóòèñÿ äî çì³ñòó ÷èííîãî çàêîíîäàâñòâà
Óêðà¿íè, ùî âñòàíîâëþº ïîðÿäîê, óìîâè òà ðîçì³ðè êðåäèò³â ñòðàõóâàëüíèêàì, ÿê³

óêëàëè äîãîâîðè ñòðàõóâàííÿ æèòòÿ,
âèçíà÷àº ÷³òêó ðåãëàìåíòàö³þ âêàçàíèõ
îñîáëèâèõ ïðàâîâ³äíîñèí, äàº ï³äñòàâè
ñòâåðäæóâàòè, ùî ñòðàõîâà ä³ÿëüí³ñòü
³ç ñòðàõóâàííÿ æèòòÿ çà ñâîºþ ïðèðî-
äîþ º ô³íàíñîâî-êðåäèòíîþ.
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Problem Formulation. The peculiari-
ty of insurance activity of any kind
(commercial insurance and non-com-
mercial insurance) is a combination
of private and public features, imple-
mented directly while conducting this
activity, and it is revealed in particu-
lar: 1) while concluding voluntary in-
surance agreements and conducting
compulsory insurance based on the di-
rect instructions of the law; 2) in the
procedure of state registration of insur-
ers, which is a binding action, and as
the result they acquire the rights of a
legal entity; 3) in the procedure of li-
censing the insurance activity; 4) at
availability of the system of state insur-
ance supervision in the state.

The review of the recent research
and publications. The thesis researches
of scientists of Ukraine — both econo-
mists and lawyers — are of significant
importance for understanding the pecu-
liarities of operation of the modern in-
surance system, namely of: Yu. Bahliuk
(2008), V. Bazilevych (1998), A. Boiko
(2011), O. Hamankova (2011), Yu. Yev-
chenko (2000), O. Zhuravka (2010),
I. Zyskind (2011), D. Maruzhenko (2010),
M. Mnich (2007 ), N. Patsuriia (2014),
S. Osadets (2002), E. Stas (2012),
T. Tatarina (2003), V. Furman (2006). 

The purpose of the publication is ex-
plore topical issues of economic and legal
essence of insurance activity as a system
of insurance category relations in the
sphere of management, and its place in
the modern forms of economic relations,
as well as the essence and the legal
frameworkof the insurance business.

The main material presentation. For
a deeper understanding of the essence
of insurance activity, it is necessary to
consider the matter of classifying the
insurance activity, whether it is a fi-
nancial or a credit category. It should
be noted that the said issue is a contro-
versial one, which mostly takes place in
the context of economic science [1], but
it also possesses a certain legal connota-
tion. Though the categories of finance

and credit are different in content, they
are interrelated. The process of cost al-
location of the social product is carried
out by means of these economic cate-
gories, each of which performs a speci-
fic role attributed only to it.

Finance (from the Latin Financia —
cash, income) is a set of economic rela-
tions, arising in the process of forma-
tion, distribution and use of the central-
ized and decentralized funds of cash
flow [2, 12]. The credit is largely simi-
lar to the finances. The scientists define
credit as a set of special economic rela-
tions between the subjects of the market
when placing a certain share of owner-
ship in a loan on the basis of compulsory
recover, repayment, maturity, target
use [3, 5]. The common features inher-
ent to the two specified categories show
their proximity and relatedness of the
economic nature. However, the nature
of their functions varies greatly: credit,
unlike finance, operates based on credit
repayment. This is the most important
feature and attribute of a credit. The
credit resources are formed in the
process of the redistribution at the ex-
pense of temporarily free funds of eco-
nomic entities; the financial ones are
formed by income and savings generated
at the stage of cost allocation. The cred-
it resources are provided to borrowers
for a certain period in terms of repay-
ment and payment; the financial re-
sources are given for free and without
specifying the conditions for their re-
turn. Finally, unlike finance a credit
has a closer connection with monetary
circulation, by means of which the needs
of business entities in payments re-
quired for its circulation can be satis-
fied. The existence of the common fea-
tures in finance and credit leads to their
close relationship and interaction in the
allocation process; this is especially true
in the integrated use of financial and
credit resources [4, 212]. These relation-
ships are so closely interconnected and
interdependent, that they are defined
as a financial and credit mechanism.
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The financial and credit mechanism
acts as constituent part of the single fi-
nancial and credit system, which covers
the areas of financial and credit rela-
tions (the object of the financial and
credit system), a complex of financial
and credit institutions (the subject of
the financial and credit system). This
mechanism provides financial and cred-
it institutions with the possibility to in-
fluence the financial and credit rela-
tions and create the necessary precondi-
tions for the redistribution of money
through: the budget system; the bank-
ing system; the circulation of securi-
ties; the insurance system [5].

In order to clarify the matter as in
which category insurance should be in-
cluded (finance category or credit cate-
gory), in our opinion, it is necessary to
conduct the scientific analysis based on
legal doctrine of normativism that con-
siders the objective logic abstracted
form of any phenomenon.

According to Art. 333 of Economic
Code of Ukraine  insurance, as well as
support activities in the sphere of fi-
nance and insurance, refers to the fi-
nancial activity of economic entities.
The notion of financial activities is not
included into the Economic Code of
Ukraine, while the concept of financial
activities is defined and / or was de-
fined in some regulations of the current
legislation of Ukraine. The Instruction
on the procedure of composition and
publication of financial reports of
banks of Ukraine, approved by Resolu-
tion of the Board of the National Bank
of Ukraine dated 27.12.2007 ¹ 480 [6],
and the Instruction on the procedure of
composition and publication of financial
reports of banks of Ukraine, approved
by Resolution of the Board of the Na-
tional Bank of Ukraine dated 7.12.2004
¹ 598 [7], recognize the financial ac-
tivity as activity that cause changes in
the size and composition of the bank’s
equity and borrowed capital. According
to Decree of the Ministry of Finance of
Ukraine dated 28.12.2009 ¹ 1541 «On

Approval of the Regulation (Standard)
for Accounting in the Public Sector 101
“Presentation of Financial State-
ments”» [8] the financial activity is the
activity that leads to changes in the
size and composition of equity and debt
capital.

According to Decree of the Ministry
of Economy and on Issues of European
Integration of Ukraine dated June 17,
2003 ¹ 157 «On Approval of Methods
Recommendations as to the Implemen-
tation of the National Regulations
(Standards) of Accounting in the
Sphere of Catering and Personal Ser-
vices, Harmonized with the Internation-
al Standards» [9] and Order of the Min-
istry of Finance of Ukraine dated
07.02.2013 ¹ 73 «On Approval of the
National Policy (Standard) of Account-
ing 1 General Requirements for Finan-
cial Reporting” [10] a financial activity
is an activity that leads to changes in
the size and composition of equity and
borrowed capital of the enterprise.

In the light of the foregoing the con-
cept of the financial activity in the
above legal acts is a special one and is
used exclusively for the purposes of
these instruments of legislation and
does not reflect the peculiarities and
specifics of the financial activity in the
field of insurance, that is an activity in
the sphere of provision of insurance
services.

In accordance with paragraph 9 Arti-
cle 4 of the Law of Ukraine «On Finan-
cial Services and State Regulation of
Financial Services Markets» [11] the
services in the sphere of insurance and
pension savings are recognized as finan-
cial services, which, according to p. 5,
Art. 1 of the said Law, are transactions
with financial assets carried out in the
interest of the third parties for their
own account or the account of these
persons and in cases provided by law, at
the expense of financial assets raised by
other people with the aim to get profit
or maintain the real value of financial
assets.
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Thus, we can say that insurance is a
financial activity in the sphere of pro-
viding specific services. In addition, if
we look at the content of ch. 4.
Art. 333 of the Economic Code of
Ukraine, insurance in the economic
sphere is an activity aimed to cover
long-term and short-term risks of the
entities using the savings via the credit
and financial system or without such
usage. However, Art. 2 of the Law of
Ukraine «On insurance» stipulates that
the insurers engaged in life insurance
may provide loans to insurants who
have concluded life insurance contracts.
Part 20 of Article 31 of the law that de-
fines the procedure for the placement
of insurance reserves as a separate asset
category to which insurance reserves
funds can be invested, determines the
loans to insurants — individuals who
have concluded life insurance contracts
within the redemption amount at the
moment of the loan granting and on the
security of redemption amount. In this
case, the loan cannot be granted earlier
than one year after the entry into force
of the insurance contract and for the
term that exceeds the period remaining
prior to the expiry of the term of the
insurance contract. The procedure, the
terms of loans granting and loans size,
the reserve formation order to cover
possible losses are set by the authorized
body in coordination with the National
Bank of Ukraine (ch. 11, Art. 2 of the
Law of Ukraine «On insurance»). The
Resolution of the State Commission for
Regulation of Financial Services Mar-
kets of Ukraine dated 3.12.2004 2883
«On Approval of the Provision on the
Order, Terms of Granting and the Size
of Loans to the Insurants who Have
Concluded Life Insurance Contracts»
[12] (hereinafter — the Regulation
¹ 2883) sets forth that a lender (the
insurer that provides an insurant with
a credit) may extend credit to the bor-
rower (the insurant that concluded the
life insurance contract and received a
loan on condition of repayment, pay-

ment, maturity) within the redemption
amount at the moment of the loan
granting and for the term that does not
exceed the period remaining prior to the
expiry of the term of the insurance con-
tract. If the insurance contract provides
regular, consistent payments (annuity),
a loan agreement can be concluded with-
in the period of waiting for such a life
insurance contract (para. 2.5).

According to p. 3.5 of the Provision
¹ 2883 credit relationships are regu-
lated by a loan agreement concluded be-
tween the creditor and the borrower
that defines the mutual obligations and
liabilities of the parties and cannot be
changed unilaterally without the con-
sent of both parties. However, accord-
ing to p. 3.11 credit cannot be granting
earlier than one year after the entry
into force of the insurance contract.

There is a perception that insurance
is a separate economic category, along
with finance and credit, which to some
extent combines features of both finan-
cial and credit relations [13, 44]. How-
ever, the above consideration points out
to the fallacy of the specified scientific
position.

The analysis of the current legisla-
tion of Ukraine, which establishes the
procedures, conditions and size of loans
granting to insurants who have concl-
uded life insurance contracts, defines a
clear regulation of these special legal re-
lations, gives reasons to assert that the
insurance activity on life insurance is a
finance and credit one by its nature.

In our view, the systematic analysis of
the category «insurance activity» re-
quires an integrated approach to the
study of a wide range of occurrences,
processes, and concepts associated with
this phenomenon. This refers to the indi-
vidual elements that collectively charac-
terize the insurance activity as a complex
integrated subsystem in the general sys-
tem of insurance relations in the econom-
ic sphere, namely: insurance fund, insur-
ance service, insurance service market,
State supervision over insurance activity.
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It should be noted that each of the
above elements of the system of insur-
ance relations is a backbone category in
relation to other elements that are the
systems of a lower level or subsystems
[14, 20]. Amid the synergetic paradigm
it can be stated that the insurance rela-
tions in the sphere of economy is a com-
plex open system that is constantly
changing (evolving) and contains a num-
ber of independent subsystems that are
still developing in accordance with their
internal laws among other laws [15, 9].

These categories are in the direct in-
terrelation with each other, influence
each other, but to ascertain their speci-
ficity they require a clear distinction.
These dependencies allows detecting the
general system of insurance relations in
economy, so, the need for the protection
of property interests of business entities
from the negative impact of hazards of
various kinds and forms of manifesta-
tion (insurance claims), which can cause
damage to business entities and individ-
uals, gives rise to insurable interest.
Such interest has become the content
of the insurance need of a business enti-
ty and it is characterized as a social re-
lation, which has a social character that
is reflected in the realization and imple-
mentation of goals [16]. To pursue this
goal the interested persons create an in-
surance fund (that can be different in
their organizational forms) by means of
the gradual payment of regular premi-
ums, at the expense of which it is
formed. However, to ensure the proper
functioning of the insurance fund (its
formation, spending and investing the
insurance fund) is possible due to busi-
ness insurance activity. In its turn, the
proper functioning of economic insur-
ance activity creates preconditions for
the full development of the insurance
market of Ukraine, which provides: de-
velopment of insurance intermediary,
reinsurance, formation of relations be-
tween insurers (beneficiaries, insured
and other third parties in insurance lia-
bilities); formation of the professional

infrastructure of the institutions of in-
dependent expert appraisers, actuaries,
underwriters, auditors; the proper func-
tioning of associations of insurers and
self-regulatory organizations; imple-
mentation of an effective mechanism of
the state regulation of insurance activi-
ty and improving public policy in the
sphere of insurance services.

We have mentioned that the need for
insurance protection of property inter-
ests of the interested persons in a mar-
ket environment can be met mainly
through the professional activity of the
insurance organizations (companies),
which is aimed at creating the insur-
ance fund raised at the expense of a
great circle of participants.

As noted, the category of insurance
fund is a crucial one in the process
of formation and direct implementation
of the insurance business relations and
it is an compulsory component of in-
surance activity, which in its turn me-
diates the formation, registration,
placement and spending the insurance
fund (insurance reserves). The economic
doctrine has different approaches to the
problem related to what an insurance
fund of an insurer is and what kind of
structure it has. Thus, L. M. Gorbach,
in our view, incorrectly indicates that
the insurance fund of an insurer com-
prises of the authorized capital, insur-
ance reserves, guarantee fund and free
reserves of an insurer [17, 56]. In our
opinion, L. Gorbach has too broad un-
derstanding of the insurance fund
structure, besides this is the mistake to
include insurance of the authorizedcapi-
tal into the insurance fund. The autho-
rized capital of the insurer, like of any
other business entity, according to
O. Yankova’s theory, defines only:
1) the legal preconditions to recognize
it as an independent legal personality
and a participant of legal relations;
2) the economic preconditions for the
independent property participation in
commercial turnover, because the
essence of this participation remained
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unchanged in the changing social and
economic conditions; 3) the possibility
of implementing liability measures for
the obligations; 4) the conditions for im-
plementing the principle of individual
responsibility of a founder and of a com-
pany established by the founder [18, 5].

The modern economic and legal doc-
trine provides that the authorized capi-
tal shall not perform the function
of protecting the interests of creditors.
As Yu. Hort rightly states, the analysis
of each of the elements of capital main-
tenance doctrine gives grounds to as-
sert that it not only protects the inter-
ests of creditors in the company’s sol-
vency, but also adversely affects the
ability of the authorized capital to be a
mechanism for attracting investments to
the company. The pro-creditor concept
of the authorized capital does not corre-
spond to the present state regulation of
the economic relations, and therefore
subject to cancellation [19, 330].

On the other hand, economists
A. Godin and S. Furmina rightly point
out that the theory of the insurance
fund is based on the amount of finan-
cial resources that are necessary for an
insurer to perform insurance liabilities,
and recognize the insurance fund as one
that equals to the scope of insurance re-
serves [20, 28].

The current legislation of Ukraine
does not contain the concept of insurance
fund. However, Art. 1 of the Law of
Ukraine “On insurance” states that it is
due to money funds generated by insur-
ance payments made by individuals and
legal entities the property interests of in-
dividuals and legal entities is protected.
While analyzing the current legislation of
Ukraine, in particular Art. 31 of the Law
of Ukraine «On insurance», it is clear
that it refers to the insurance reserves,
because they are formed by insurers with
the aim to ensure future payments of in-
surance premiums and insurance compen-
sation depending on the types of insur-
ance (reinsurance), for which insurance
premiums is the source of formation. 

The insurance reserves are included
into special funds of an insurance com-
pany, and they provide financial relia-
bility of an insurance company and in-
dicate the scope of its insurance liabili-
ties under insurance agreements. High
efficiency of funds use is achieved
within the insurance fund of an insur-
ance company (companies). Losses in
this case are distributed to all partici-
pants in the insurance fund, and signif-
icant redistribution of funds takes place
[21, 12]. Under this insurance, an in-
surer’s aim is to obtain monetary com-
pensation, the amount of which should
exaggerate the size of the paid insur-
ance premium. This interest encourages
the insurant to participate in the insur-
ance relationship that determines estab-
lishment of a special legal regime for
insurance reserves of the insurer.

In our opinion, the term «an insur-
er’s insurance fund» can provide the fol-
lowing understanding: they are the in-
surance reserves that are formed at the
expense of monetary contributions made
by insurants and reflect the amount of
the insurance liabilities under insurance
agreements and are created to ensure fu-
ture payments of insurance premiums
and insurance claims depending on the
types of insurance (reinsurance).

Conclusions. The above basic compo-
nents that make up the insurance activ-
ity and characterize it as a special kind
of economic activity, lead to formulate
the concept of insurance activity.

The insurance activity is regulated by
law, is carried out under license for eco-
nomic activity of business entities (in-
surers), relates to the provision of insur-
ance services to legal entities or natural
persons (insurants) due to money funds
(insurance reserves), which are formed
by payments of insurants to protect
their property interests in case of occur-
rence of the events (insurance cases)
stipulated by law or insurance contract.

It is clear that the development
of insurance activity mainly depends on
the state of the legislation regulating
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insurance relations. To meet the chal-
lenges facing the insurance activity
by means of regulation, it is necessary
to work out the approaches to insurance
activity as to the form of business ac-
tivity on providing insurance services.

In view of the aforementioned, the
conclusions concerning the economic
activity made by O. Vinnyk are expedi-
ent [22, 26]. 

Bearing in mind the concept, it should
be emphasized that the insurance activity
as a separate specific type of economic
activity is carried out on the certain
principles that, on the one hand, take
into account the market orientation of
the national economy and therefore pro-

vide considerable freedom for the sub-
jects of such activity, and, on the other
hand, the social tendency of the insur-
ance sector that leads to the establish-
ment of the certain limitations for the
economic subjects with the aim of taking
into consideration the public interest in
the respect of the public economic order
established by the State. It involves com-
pliance with the different requirements
from the part of the subjects of insur-
ance activity that relates to: quality in-
surance services; fair competitive behav-
ior at the market of insurance services;
protection of the property interests of in-
surance consumers. 
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Ïàöóðèÿ Í., Ðåçíèêîâà Â. ñóùíîñòü ñòðàõîâîé äåÿòåëüíîñòè: ýêîíîìèêî-ïðàâî-
âîé àíàëèç. Â ñòàòüå èññëåäóþòñÿ àêòóàëüíûå âîïðîñû ýêîíîìèêî-ïðàâîâîé ñóùíîñ-
òè ñòðàõîâîé äåÿòåëüíîñòè êàê ñèñòåìîîáðàçóþùåé êàòåãîðèè ñòðàõîâûõ ïðàâîîòíî-
øåíèé â ñôåðå õîçÿéñòâîâàíèÿ. Ìåñòî è âèäû ñòðàõîâîé äåÿòåëüíîñòè â ñèñòåìå
ñîâðåìåííûõ ýêîíîìè÷åñêèõ îòíîøåíèé. Èññëåäîâàíû ïðèçíàêè è ïðàâîâûå îñíîâû
îñóùåñòâëåíèÿ ñòðàõîâîé äåÿòåëüíîñòè.

Êëþ÷åâûå ñëîâà: ñòðàõîâàíèå, ñòðàõîâàÿ äåÿòåëüíîñòü, âèäû ñòðàõîâîé äåÿòåëü-
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Patsuriia N., Reznikova V. Essence of insurance activity: economic and legal
analysis. The articlei concerns current issues ofeconomic and legal essence of the insur-
ance activity as a system of insurance category relations in the sphere of manage-
ment.Location andtypes ofinsurance activity inthe system of moderneconomic rela-
tions. Abstract signs and the legal framework of the insurance business.
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Çàðîäæåííÿ, ôîðìóâàííÿ òà åâîëþ-
ö³ÿ ³íôîðìàö³éíèõ â³äíîñèí ó ñó÷àñíî-
ìó ïîë³òèêî-ïðàâîâîìó äèñêóðñ³ ïîñ³-
äàº âàæëèâå ì³ñöå â ïðîöåñ³ ñóñï³ëüíî-
ãî ðîçâèòêó. Ïîíÿòòÿ «³íôîðìàö³ÿ»,
«³íòåëåêòóàëüíà êîìóí³êàö³ÿ», «çàñî-
áè ìàñîâî¿ ³íôîðìàö³¿» òà «³íôîðìà-
ö³éíèé ïðîñò³ð» ñòàëè øèðîêî ðîçïîâ-
ñþäæåíèìè â íàóêîâ³é ë³òåðàòóð³ òà ó
ñó÷àñíîìó ïîâñÿêäåííîìó óæèòêó. 

Ñüîãîäí³ ìàéæå íåìîæëèâî óÿâèòè
ÿêóñü ñôåðó ñóñï³ëüíîãî áóòòÿ, ÿêà á
íå ïåðåáóâàëà â çîí³ ³íôîðìàö³éíèõ
â³äíîñèí, ä³ºâ³ñòü êîòðèõ ÷àñòêîâî àáî
â ïîâíîìó îáñÿç³ íå çàáåçïå÷óâàëè á
çàñîáè ìàñîâî¿ ³íôîðìàö³¿ (ÇÌ²). Î÷å-
âèäíî, ùî íåáåçï³äñòàâíî íàãîëîøóº
Ä. Ìàê Êâåéë (àíãë. Denis McQuail’s)
íà òîìó, ùî ñó÷àñí³ ìàñ ìåä³à ³ òåîð³þ
³íôîðìàö³éíîãî ñóñï³ëüñòâà âàæêî
ðîçìåæóâàòè, îñê³ëüêè «ç îäíîãî áîêó

çàñîáè ìàñîâî¿ ³íôîðìàö³¿ çàëåæàòü
â³ä äåðæàâè òà ñóñï³ëüñòâà, à ç ³íøîãî –
ìàþòü ñâ³é íåçàëåæíèé âïëèâ, ùî
ìîæå çðîñòàòè ç ðîçøèðåííÿì ¿õíüî¿
ä³ÿëüíîñò³, åêîíîì³÷íî¿, êóëüòóðíî-
îñâ³òíüî¿ çíà÷óùîñò³ òà òðàíñôîðìàö³¿
ó ³íôîðìàö³éíî êîìóí³êàö³éí³ òåõíî-
ëîã³¿ [1, ñ. 19]».

Íà äóìêó Í. Ëóìàíà (í³ì. Niklas
Luhmann), âêàçàí³ ñèñòåìè êîìóí³êà-
ö³éíèõ â³äíîñèí âëàäè òà ñóñï³ëüñòâà
çà äîïîìîãîþ ÇÌ² âçàºìíî çóìîâëþþòü
îäíà îäíó. Öå îçíà÷àº òàêîæ, ùî ïî-
íÿòòÿ ³íòåëåêòóàëüíî¿ êîìóí³êàö³¿ ñòàº
âèð³øàëüíèì ôàêòîðîì äëÿ âèçíà÷åí-
íÿ ïîíÿòòÿ ³íôîðìàö³éíîãî ñóñï³ëü-
ñòâà. ²íøèìè ñëîâàìè, ïîáóäîâà òåîð³¿
ìàñîâî¿ êîìóí³êàö³¿ ïîâèííà áàçóâà-
òèñü íà äâîõ àñïåêòàõ: ç îäíîãî, ñïðÿ-
ìîâàíîãî íà ïîíÿòòÿ äåðæàâíî¿ ñèñòå-
ìè, ³ ç ³íøîãî, ñïðÿìîâàíîãî íà ïîíÿò-
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òÿ êîìóí³êàö³¿. Ëèøå òàêèì ÷èíîì
óòâîðþºòüñÿ íåîáõ³äíèé ñåíñ [2]. 

Âîäíî÷àñ, ñó÷àñíèé åòàï ðîçâèòêó
ëþäñüêî¿ öèâ³ë³çàö³¿ ñóïðîâîäæóºòüñÿ
ôàêòîðîì ã³ïåððîçâèòêó ãàëóç³ ÇÌ²,
ÿê³ â ïðîöåñ³ êîíâåðãåíö³¿ ïîñòóïîâî
âòðà÷àþòü óñòàëåí³ ñâ³òîãëÿäíî -
ìåòîäîëîã³÷í³ òðàäèö³¿ ³ ïåðåòâîðþ-
þòüñÿ íà ³ííîâàö³éí³ çàñîáè êîí-
ñòðóþâàííÿ ³íôîðìàö³éíîãî ïðîñòîðó.
Âëàñíå, ÇÌ² âèñòóïàþòü òàêîæ êîí-
ñòðóêòàìè íîâèõ ìîäåëåé êîìóí³êà-
ö³éíî¿ ä³¿ äëÿ ôîðìóâàííÿ îñíîâ âçà-
ºìíî¿ â³äïîâ³äàëüíîñò³ äåðæàâè, ñóñ-
ï³ëüñòâà é ³íäèâ³äóóìà. 

Ñë³ä ïîãîäèòèñÿ, ùî ìîäåë³ êîìóí³-
êàö³éíî¿ âçàºìîä³¿ ìîæóòü áóòè ð³çíè-
ìè çà ôîðìîþ. Êîìóí³êàö³¿ º ì³æîñîáî-
âèìè,  çä³éñíþâàòèñÿ ç âèêîðèñòàííÿì
³íäèâ³äóàëüíîãî çàñîáó (àáî êàíàëó) ïå-
ðåäà÷³ ³íôîðìàö³¿, à òàêîæ ä³ÿòè, âèêî-
ðèñòîâóþ÷è îñîáëèâèé çàñ³á îáì³íó ³í-
ôîðìàö³ºþ – ñèñòåìó ÇÌ², òîáòî âèñòó-
ïàòè ìàñîâîþ êîìóí³êàö³ºþ. 

²íòåëåêòóàëüíà êîìóí³êàö³ÿ, íåçà-
ëåæíî â³ä òîãî ÿêà âîíà: ì³æîñîáîâà,
îïîñåðåäêîâàíà àáî ìàñîâà, ïåðåäáà-
÷àº ³ñíóâàííÿ ïåâíîãî ïðîöåñó. Â íàé-
ïðîñò³ø³é ôîðì³ êîìóí³êàö³ÿ ³ñòîðè÷-
íî ðîçóì³ëàñÿ ÿê ïðîöåñ ïåðåäà÷³ ïî-
â³äîìëåííÿ â³ä â³äïðàâíèêà äî
îäåðæóâà÷à ³íôîðìàö³¿ ïåâíèì êàíà-
ëîì, ÿêèé çàçâè÷àé çä³éñíþº ïåâíîãî
ðîäó ä³þ. Àëå êîìóí³êàö³ÿ ìîæå âè-
ñòóïàòè ÿê ïðè÷èíà, ÿêà çóìîâëþº
ïåâíèé íàñë³äîê [3, ñ. 22–23].

Á³ëüø³ñòü â³ò÷èçíÿíèõ òà çàðóá³æ-
íèõ äîñë³äíèê³â â³äçíà÷àþòü, ùî ï³ê
ï³äâèùåííÿ íàóêîâîãî ³íòåðåñó äî ³í-
ñòèòóòó çàñîá³â ìàñîâî¿ ³íôîðìàö³¿ ÿê
ñâîºð³äíèõ êîíñòðóêòîð³â íå ò³ëüêè
ñîö³àëüíîãî àáî ïðàâîâîãî, à é ³íôîð-
ìàö³éíîãî ïðîñòîðó, â³äáóëîñÿ ó ñåðå-
äèí³ ìèíóëîãî ñòîð³÷÷ÿ. Îñíîâíîþ
ìåòîþ öèõ íàóêîâèõ äîñë³äæåíü ³ ïóá-
ë³êàö³é áóëà ñïðîáà âèçíà÷èòè ðîëü ³
ì³ñöå îçíà÷åíîãî ñåãìåíòó ³íôîðìàö³¿,
ÿêó ìè ñüîãîäí³ ³äåíòèô³êóºìî ÿê ìà-
ñîâó, ó ïðîöåñàõ ðîçâèòêó ÿê ³íäèâ³-
äóóìà çîêðåìà, òàê ³ âñüîãî ñóñï³ëü-
ñòâà çàãàëîì. 

Ñüîãîäí³ î÷åâèäíèì º òå, ùî íåçâà-
æàþ÷è íà â³äñóòí³ñòü ºäèíî¿ âèçíà÷å-
íî¿ ã³ïîòåçè, ÿêà á çìîãëà çàäîâîëüíè-
òè âñ³ íàóêîâ³ ïîøóêè ä³ºâèõ ìåõàí³ç-
ì³â  ç ãàðìîí³çàö³¿ â³äíîñèí âëàäè òà
ñóñï³ëüñòâà, ïîêè çðîáëåíî îäèí óçà-
ãàëüíåíèé âèñíîâîê ñòîñîâíî òîãî, ùî
âèçíà÷àëüíèì ôàêòîðîì óñï³øíîñò³
ïåâíî¿ ìîäåë³ ñóñï³ëüíîãî óñòðîþ º ð³-
âåíü ðîçâèòêó ³íòåëåêòóàëüíèõ êîìó-
í³êàö³é ó ñóñï³ëüñòâ³. Çîêðåìà ð³âåíü
éîãî ìåä³à îñâ³÷åíîñò³, ïðàâîâî¿ êóëü-
òóðè, åòè÷íèõ òà ìîðàëüíèõ ñòàíäàð-
ò³â ïîâåä³íêè òîùî.

Àíàë³ç äîñë³äæåíü ³ ïóáë³êàö³é ó
ö³é ñôåð³ äàº ï³äñòàâè ñòâåðäæóâàòè,
ùî íà ð³çíèõ ³ñòîðè÷íèõ åòàïàõ á³ëü-
ø³ñòü â÷åíèõ, ÿê³ ðîçðîáëÿëè ð³çíîìà-
í³òí³ òåîð³¿ «³äåàëüíî¿» ìîäåë³ ³íòå-
ëåêòóàëüíî¿ êîìóí³êàö³¿, ñïèðàëèñÿ
ïðè öüîìó íà ð³çí³ àñïåêòè ³íôîðìà-
ö³éíî¿ ïàðàäèãìè ðîçâèòêó ëþäñüêî¿
ñï³ëüíîòè. 

Ñïåöèô³êà äîñë³äæåííÿ ³íòåëåêòó-
àëüíî¿ êîìóí³êàö³¿ çóìîâëåíà òèì, ùî
âîíà º ôóíäàìåíòàëüíîþ ö³íí³ñòþ,
ÿêà âèçíà÷àº îðãàí³çàö³þ ñó÷àñíîãî
ñóñï³ëüñòâà ç ïîçèö³¿  îáîâ’ÿçêîâîãî
çàáåçïå÷åííÿ ä³ºâîãî âëàäíî-ãðî-
ìàäñüêîãî ä³àëîãó, â òîìó ÷èñë³ çà äî-
ïîìîãîþ ÇÌ². Îñòàíí³, â ñâîþ ÷åðãó
ñë³ä ðîçãëÿäàòè, ÿê âèðîáíèê³â ³ ïî-
ñòà÷àëüíèê³â ³íôîðìàö³¿ ñïîæèâà÷àì
³íôîðìàö³¿ – àêòèâíèì ÷ëåíàì ³íôîð-
ìàö³éíîãî ñóñï³ëüñòâà, ùî â ïîäàëü-
øîìó ñòàþòü îñíîâíèì äæåðåëîì ³í-
ôîðìàö³éíîãî íàïîâíåííÿ ìàñ-ìåä³à.
Òîáòî ãîëîâí³ îçíàêè ³íòåëåêòóàëüíî¿
êîìóí³êàö³¿: áàãàòîñòîðîíí³ñòü òà ïî-
ñò³éíà öèêë³÷í³ñòü – ïåðåäàâøè ³í-
ôîðìàö³éíèé ñèãíàë, âëàäà ïîâèííà
îòðèìàòè â³äïîâ³äü â³ä ñóñï³ëüñòâà,
÷è ñïðèéíÿëî âîíî öþ ³íôîðìàö³þ,
÷è ïðî³ãíîðóâàëî.

Äæåðåëüíà áàçà äîñë³äæåííÿ ðîë³
³íòåëåêòóàëüíî¿ êîìóí³êàö³¿ ó íàóêî-
âîìó äèñêóðñ³ ì³ñòèòü òâîðè òàêèõ
ìèñëèòåë³â, ÿê Ò. Ãîááñ (àíãë. Thomas
Hobbes) ³ Äæ. Ëîêê (àíãë. John
Locke), ². Áåíòàì (àíãë. Jeremy Ben-
tham) ³ Ã. Ãåãåëü (í³ì. Georg Wilhelm
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Ä. Àíäðåºâ



Friedrich Hegel), Ì. Âåáåð (í³ì. Max
Weber), Ô. ôîí Ãàéºê í³ì. Friedrich
August von Hayek) ³ Äæ. Ðîóëç (àíãë.
John Bordley Rawls). 

À òàêîæ ¿õ ñó÷àñíèõ ïîñë³äîâíèê³â,
ÿê³ çàâäÿêè ñâî¿ì ïðàöÿì âæå ñòàëè
êëàñèêàìè, òàêèõ ÿê Ê. Ïîïïåð (àíãë.
Sir Karl Raimund Popper), Ð. Äàëü
(àíãë. Roald Dahl), Ï. Ðîçàíâàëîí
(àíãë. Pierre Rosanvallon), Í. Ëóìàí
(àíãë. Niklas Luhmann), Ð. Ìåðòîí
(àíãë. Robert King Merton), Äæ. Ê³í
(àíãë. John Keene), Ï. Áóðäüº
(ôð. Pierre Bourdieu), Æ. Áîäð³éÿð
(ôð. Jean Baudrillard), Ê. Êóëº
(ôð. Corinne Coulet) òà ³í.

Ç îãëÿäó íà ñòàí äîñë³äæåíü ó çà-
çíà÷åí³é ñôåð³, çàñîáè ìàñîâî¿ ³íôîð-
ìàö³¿, ÿê ðåëåâàíòíèé ³íñòðóìåíò ñóñ-
ï³ëüíèõ âçàºìîâ³äíîñèí â òåîð³¿ êîìó-
í³êàö³¿ áàãàòüìà â³ò÷èçíÿíèìè
àâòîðàìè ðîçãëÿäàºòüñÿ äîñèòü îáìå-
æåíî, çäåá³ëüøîãî àêöåíòóþ÷è óâàãó
íà ñó÷àñíèõ ôîðìàõ âçàºìîä³¿ ñóñï³ëü-
ñòâà òà âëàäè. Â Óêðà¿í³, çîêðåìà ïðî-
áëåìàòèö³ äîñë³äæåííÿ ³íòåëåêòóàëü-
íî¿ êîìóí³êàö³¿ ì³æ âëàäîþ ³ ñóñï³ëü-
ñòâîì òà ðîë³ çàñîá³â ìàñîâî¿
³íôîðìàö³¿ â öüîìó ïðîöåñ³ ïðèñâÿòè-
ëè ñâî¿ ðîáîòè Î. Áóõòàòèé, Ë. Ãó-
áåðíñüêèé, À. Ìàðóùàê, Â. Íàáðóñêî,
Â. Íåäáàé, Î. Íåñòåðåíêî, Á. Ïîòÿòè-
íèê, Ã. Ïî÷åïöîâ, Â. Ð³çóí, Ì. Ñâ³ð³í,
ª. Òèõîìèðîâà, Ñ. ×óêóò òà ³í. 

Çàçíà÷èìî, ùî ñó÷àñí³ ÇÌ² ó íàóêî-
â³é ³ ôàõîâ³é ë³òåðàòóð³ çàãàëüíî âè-
çíà÷àþòüñÿ òåðì³íîì «ìàñ ìåä³à», ïðè
öüîìó ³íôîðìàö³éíî êîìóí³êàö³éí³
òåõíîëîã³¿, ÿê³ çàáåçïå÷óþòü àäðåñ-
í³ñòü ïåðåäà÷³ ³íôîðìàö³¿, íàäàþòü
àóäèòîð³¿ øèðîê³ ïðàâà ùîäî âèáîðó
ìàñ-ìåä³éíèõ äæåðåë ³íôîðìàö³¿, òèì
ñàìèì âèçíà÷àþ÷è äåìîêðàòè÷íèé ìå-
õàí³çì äîñÿãíåííÿ ïîñòàâëåíî¿ ìåòè.
Íà íàøó äóìêó, ñóòü «ìàñ ìåä³à» îçíà-
÷àº ïåâíèé ³íñòðóìåíò ïåðåòâîðåííÿ
ñòàòè÷íî¿ ³íôîðìàö³¿ ó ³íòåëåêòóàëüíó
êîìóí³êàö³þ ïåâíèõ çíàíü, à ôîðìà
ìíîæèíè «ìåä³à» íàäàº çíà÷åííÿ
ñåíñó ³íôîðìàö³¿, ùî àäðåñóºòüñÿ çíà÷-
í³é ñîö³àëüí³é ãðóï³. 

Ñë³ä çàóâàæèòè, ùî ùå íàïðèê³íö³
ìèíóëîãî ñòîë³òòÿ òåîð³ÿ êîìóí³êàö³¿
âëàäè òà ñóñï³ëüñòâà ïî÷àëà ñòâîðþâà-
òèñÿ ÿê àêàäåì³÷íà äèñöèïë³íà. Ïî-
íÿòòÿ «ñóñï³ëüñòâî» íà òîé ÷àñ âæå
áóëî ñôîðìîâàíî ³ ìàëî âëàñíó ³ñòî-
ð³þ, âîäíî÷àñ, òåðì³í «êîìóí³êàö³¿»,
à îñîáëèâî «³íòåëåêòóàëüíà êîìóí³êà-
ö³ÿ» ââàæàëèñÿ äîñèòü ïðîáëåìàòè÷-
íèìè òà íåäîñë³äæåíèìè. Ïðè öüîìó
äåÿê³ «íàóêîâö³» íàâ³òü ââàæàëè ¿õ
íåïðèäàòíèìè äî âæèâàííÿ. ×àñòêîâî
ïîíÿòòÿ êîìóí³êàö³éíîãî ïðîöåñó íå
ñòàâàëî ïðåäìåòîì äîñë³äæåííÿ çàâäÿ-
êè ñîö³àëüíîìó ðîçä³ëåííþ ñóñï³ëü-
ñòâà, âíàñë³äîê ÷îãî âîíî òðèâàëèé
÷àñ áóëî ïðåäìåòîì âëàäíèõ ³äåîëîã³÷-
íèõ ñóïåðå÷îê.

Âëàñíå, ëèøå â îñòàííþ ÷âåðòü XX
ñò. â³äáóëîñÿ çëèòòÿ âîºäèíî òðüîõ íå-
çàëåæíèõ ïðîöåñ³â ïóáë³÷íî¿ ñôåðè –
ïðîâ³ñíèê³â ïîÿâè íîâî¿ ñóñï³ëüíî¿ ñè-
ñòåìè, ùî, çà âèçíà÷åííÿì Ì. Êà-
ñòåëüñà (³ñï. Manuel Castells Oliván),
´ðóíòóºòüñÿ ãîëîâíèì ÷èíîì íà âèêî-
ðèñòàíí³ íîâ³òí³õ ³íôîðìàö³éíî -
êîìóí³êàö³éíèõ ³íñòèòóò³â:

•ðîçâèòêó åêîíîì³êè, ùî çàáåçïå-
÷óº ãíó÷ê³ñòü óïðàâë³ííÿ ³ ãëîáà-
ë³çàö³þ êàï³òàëó, âèðîáíèöòâà ³
òîðã³âë³; 

•ïðàãíåííÿ äî ïîáóäîâè ñóñï³ëü-
ñòâà, â ÿêîìó áóäóòü ïàíóâàòè
ö³ííîñò³ ñâîáîäè îñîáèñòîñò³ ³ â³ä-
êðèòî¿ êîìóí³êàö³¿, 

•âðàæàþ÷îãî ïðîãðåñó êîìï’þòåð³â
³ òåëåêîìóí³êàö³é, ÿêèé ñòàâ
ìîæëèâèì çàâäÿêè ðåâîëþö³¿ â
ì³êðîåëåêòðîí³ö³ [4, 112-113]. 

Î÷åâèäíî, ùî â ïðîöåñàõ ôîðìóâàí-
íÿ ³íôîðìàö³éíîãî ñóñï³ëüñòâà òà óñâ³-
äîìëåíîãî ñâ³òîãëÿäó ³íäèâ³äóóìà
ùîäî ñâîãî ì³ñöÿ â çàáåçïå÷åí³ éîãî
ðîçâèòêó, äîì³íóþ÷ó ðîëü â³ä³ãðàº
ñàìå ³íòåëåêòóàëüíà êîìóí³êàö³ÿ, ÿêà
íå ò³ëüêè ðåïðîäóêóº, à é ñòâîðþº ïå-
ðåâàæíó ÷àñòêó ìàñîâî¿ ³íôîðìàö³¿.
Âîäíî÷àñ ñó÷àñíå ïîíÿòòÿ ìàñîâî¿ ³í-
ôîðìàö³¿ âêëþ÷àº â ñåáå çðîñòàþ÷ó
÷àñòêó ìàñîâîãî êóëüòóðíîãî ïðîäóêòó.
Öåé ñåãìåíò ìàñîâî¿ ³íôîðìàö³¿ º íå-
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â³ä’ºìíèì â³ä ðîçâèòêó ãëîáàëüíî¿ ³í-
ôîðìàòèçàö³¿, áåç ÿêî¿ íèí³ íåìîæëèâå
³ñíóâàííÿ á³ëüøîñò³ ñó÷àñíèõ ðèíê³â.

Ñëóøíèì º çàóâàæåííÿ À. Òîêâ³ëÿ,
ÿêèé ó ÕIX ñò., äîñë³äæóþ÷è ôàêòîðè
ðîçâèòêó êíèãîäðóêóâàííÿ ³ êóëüòóðè
äðóêîâàíîãî ñëîâà òîãî÷àñíèõ Àíãë³¿
òà ÑØÀ çàçíà÷àâ, ùî íåðîçâèíåí³ñòü
³íòåëåêòóàëüíèõ êîìóí³êàö³éíèõ ìå-
õàí³çì³â ñòðèìóº çàãàëüíèé ñóñï³ëü-
íèé ðîçâèòîê. «Àíãë³ÿ íå ñïðèéìàëà
öåé ïðèíöèï (³íòåëåêòóàëüíî¿ êîìóí³-
êàö³¿ – àâò.) ³ ì³öíî òðèìàëàñÿ çà óñíó
òðàäèö³þ çâè÷àºâîãî ïðàâà… ÑØÀ
ä³ÿëî ÿêðàç íàâïàêè ³ åôåêò íàÿâíèé…
Çäàºòüñÿ, êîæåí çàñ³á êîìóí³êàö³¿ ìàº
çäàòí³ñòü äîâîäèòè ñâî¿ ñåíñè, ìîæëè-
âîñò³ ³ ïðèïóùåííÿ [5, ñ. 19–20]».

Ñë³ä çàçíà÷èòè, ùî ñåðåä óñ³õ òåõ-
í³÷íèõ ÷èííèê³â ãëîáàëüíî¿ ³íôîðìàòè-
çàö³¿ íàäâàæëèâó ðîëü ç³ãðàëè íîâ³ ñïî-
ñîáè òðàíñïîðòóâàííÿ ³íôîðìàö³¿ – öå
òîé çàñ³á ³íòåëåêòóàëüíî¿ êîìóí³êàö³¿,
ÿêèé ïðÿìî íå ïîâ’ÿçàíèé ³ç «ïåðåì³-
ùåííÿì ô³çè÷íèõ ò³ë». ²íôîðìàö³éíî -
êîìóí³êàö³éí³ òåõíîëîã³¿ òà ñóñï³ëüí³
³íñòèòóö³¿, ÿêèìè öåíòðàë³çîâàíî ïî-
øèðþºòüñÿ ìàñîâà ³íôîðìàö³ÿ òà ³íø³
ôîðìè êîìóí³êàö³¿, ñïðÿìîâàí³ íà âå-
ëèê³ ³ ãåîãðàô³÷íî ðîçñ³ÿí³ àóäèòîð³¿,
ñòàëè îäí³ºþ ç âàæëèâèõ ôîðì ñóñï³ëü-
íîãî áóòòÿ.

Ïîñòóïîâî ³ ïîñë³äîâíî ðîçðîáëÿëè-
ñÿ òåõí³÷í³ çàñîáè, ÿê³ 

äîçâîëÿëè ³íòåëåêòóàëüí³é ³íôîð-
ìàö³¿ ïåðåì³ùóâàòèñÿ íåçàëåæíî â³ä ¿¿
ìàòåð³àëüíèõ íîñ³¿â, à òàêîæ â³ä
îá’ºêò³â, ïðî ÿê³ öÿ ³íôîðìàö³ÿ ïîâ³-
äîìëÿëà. Ðîçïîâñþäæåííÿ ðàä³î ,
ê³íî , çâóêîçàïèñó ³ òàê çâàíî¿ ³íôîð-
ìàö³éíî¿ ë³òåðàòóðè çìóñèëî çâåðíóòè
óâàãó àóäèòîð³¿ íà ñàìîñò³éíå çíà÷åí-
íÿ çâ’ÿçêó ³íòåëåêòóàëüíî¿ êîìóí³êà-
ö³¿ ì³æ ³íäèâ³äóóìàìè, ùî ñòàëî ïåâ-
íîþ ðóõîìîþ ñèëîþ ó ñóñï³ëüñòâ³, à
íå ò³ëüêè ñóïóòí³ì ñóñï³ëüíèì ÿâè-
ùåì [6, ñ. 28]. 

Á³ëüø òîãî, øâèäê³ñòü ³íôîðìàö³é-
íî òåõíîëîã³÷íî¿ äèôóç³¿ âèá³ðêîâà – ³
ñîö³àëüíî, ³ ôóíêö³îíàëüíî. Ð³çí³
ìîæëèâîñò³ äîñòóïó äî ³íòåëåêòóàëü-

íî êîìóí³êàö³éíèõ òåõíîëîã³é äëÿ ³í-
äèâ³äóóì³â ³ ñóñï³ëüñòâ º êðèòè÷íèì
äæåðåëîì íåð³âíîñò³ â ñó÷àñíîìó
ñâ³ò³. Ñâîºð³äíèé àïîãåé öüîãî ïðîöå-
ñó – çàãðîçà âèëó÷åííÿ ö³ëèõ ñóñ-
ï³ëüñòâ ç ãëîáàëüíîãî ³íôîðìàö³éíîãî
ïðîñòîðó.

Ðàäÿíñüêèé ³ ðîñ³éñüêèé ó÷åíèé
Ñ. Êàï³öà çàçíà÷èâ, ùî ðóø³éíèì
ôàêòîðîì öèâ³ë³çàö³éíîãî ðîçâèòêó
âèÿâëÿþòüñÿ çâ’ÿçêè, ÿê³ îõîïëþþòü
âñå ëþäñòâî ó ºäèíå åôåêòèâíå ³íôîð-
ìàö³éíå ïîëå. Ãëîáàëüíèé ðîçâèòîê
íåîäì³ííî éäå ïî òðàºêòîð³¿ ã³ïåðáî-
ë³÷íîãî çðîñòàííÿ, ÿêå íå ìîæóòü ñó-
òòºâî çì³íèòè æîäí³ êàòàêë³çìè ÷è
ïàíäåì³¿ [7]. Àêàäåì³ê Ñ. Êàï³öà,
ìîæëèâî, íàâ³òü íå ì³ã óÿâèòè, íà-
ñê³ëüêè øâèäêî ðîçâèòîê çàñîá³â ìà-
ñîâî¿ êîìóí³êàö³¿ âñòóïèòü ó ñâîþ íî-
â³òíþ ôàçó. ²íòåðíåò – íàéïîòóæí³-
øèé ç êîëèñü çíàíèõ â ³ñòîð³¿
êîìóí³êàö³éíèé ìåä³óì³â, ìèòòºâî
çðîáèâ ìîæëèâèì ñï³ëêóâàííÿ áàãàòü-
îõ ëþäåé ç ì³ëüéîíàìè ³íøèõ â áóäü-
ÿêèé ìîìåíò ÷àñó ³ â ãëîáàëüíîìó
ìàñøòàá³. 

ßêùî ðîçïîâñþäæåííÿ äðóêàðñü-
êèõ âèäàíü íà Çàõîä³ ïðèâåëî äî ñòâî-
ðåííÿ òîãî, ùî Ì. Ìàêëþãåí îõðåñòèâ
«ãàëàêòèêîþ Ãóòåíáåðãà», òî çà àíà-
ëîã³ºþ ìîæíà çàçíà÷èòè, ùî ìè çàðàç
âñòóïèëè â íîâèé ñâ³ò ³íòåëåêòóàëü-
íèõ êîìóí³êàö³é – ãàëàêòèêó ²íòåð-
íåò. Ó ñó÷àñíèõ óìîâàõ ²íòåðíåò, ùî
ðàí³øå áóâ ìàëîâ³äîìîþ òåõíîëîã³ºþ,
ÿêà âèêîðèñòîâóâàëàñÿ ò³ëüêè âñåðå-
äèí³ ³çîëüîâàíèõ ãðóï ôàõ³âö³â, ðå-
àëüíî ïåðåòâîðèëàñÿ íà ðóø³éíó ñèëó
ïåðåõîäó äî ñóñï³ëüñòâà íîâîãî òèïó –
³íôîðìàö³éíîãî. 

Âîäíî÷àñ, ðîçì³ðêîâóþ÷è ïðî
ñêëàäí³ñòü òà áàãàòîôóíêö³îíàëüí³ñòü
ïðîöåñó ìàñîâî¿ êîìóí³êàö³¿, Ì. Ìàê-
ëþãåí çàçíà÷àº ïåâíó íåãîòîâí³ñòü
ñóñï³ëüñòâà äî ãëîáàëüíèõ ïðîöåñ³â ³í-
ôîðìàòèçàö³¿ ñóñï³ëüíèõ â³äíîñèí:
«ìè â íàøîìó ïèñåìíîìó ñâ³ò³ ï³äãî-
òîâëåí³ äî çóñòð³÷³ ç ðàä³î ÷è òåëåáà-
÷åííÿ íå á³ëüøå í³æ òóçåìåöü äî äðó-
êîâàíîãî ñëîâà… Ñóñï³ëüíà ñèñòåìà, â
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ðàìêàõ ÿêî¿ äèôåðåíö³þþòüñÿ, ³ îêðå-
ìî îäèí â³ä îäíîãî îôîðìëÿþòüñÿ
ê³ëüêà ð³çíèõ çàñîá³â êîìóí³êàö³¿, ïî-
âèííà òàêîæ çàâæäè äáàòè ïðî òå,
ùîá ö³ çàñîáè íå ìîãëè íåâïîðÿäêîâà-
íî êîíâåðòóâàòèñÿ îäèí â îäíîãî, îñ-
ê³ëüêè öå äèñêðåäèòóâàëî á ñèìâîë³êó
äàíèõ çàñîá³â òà çíèùèëî á ¿õ äèôå-
ðåíö³éîâàí³ñòü [8, ñ. 21]». 

ÇÌ² íèí³ íàñê³ëüêè ò³ñíî ïîâ’ÿçàí³
ç ðîçâèòêîì ñó÷àñíîãî ñóñï³ëüñòâà, ùî
íå ìàº ñåíñó ðîçãëÿäàòè ¿õ ÿê ëèøå
äæåðåëî êîìóí³êàòèâíîãî âïëèâó. ¯õíÿ
ä³ÿëüí³ñòü ïðèñòîñîâóºòüñÿ äî ïîòðåá,
³íòåðåñ³â ³ íàì³ð³â íåçë³÷åííî¿ ê³ëüêî-
ñò³ ³íøèõ ñóñï³ëüíèõ ³íñòèòóö³é. 

Ïðèïóùåííÿ, ùî çàñîáè ìàñîâî¿ ³í-
ôîðìàö³¿ çàëåæàòü â³ä ³íøèõ ñóñï³ëü-
íèõ ³íñòèòóö³éíèõ äîìîâëåíîñòåé ó
ñóñï³ëüñòâ³, ñóïåðå÷àòü ôàêòîâ³, ùî
³íø³ ³íñòèòóö³¿ òàêîæ ìîæóòü çàëåæà-
òè â³ä íèõ. Ìàñ ìåä³à ÷àñòî ºäèí³ ïðàê-
òè÷í³ çàñîáè, ïðèäàòí³ äëÿ øâèäêîãî
é åôåêòèâíîãî ïåðåäàâàííÿ ³íôîðìàö³¿
³ ïîñòà÷àííÿ ïðîïàãàíäè [9, ñ. 479]. 

À òîìó õàðàêòåðíîþ îñîáëèâ³ñòþ
ñó÷àñíîãî ãëîáàë³çîâàíîãî êîìóí³êà-
ö³éíîãî ñâ³òó º ïåâíà ñêëàäí³ñòü ùîäî
ïðîâåäåííÿ áóäü-ÿêî¿ ÷³òêî¿ ìåæ³ ì³æ
³íôîðìàö³éíèì ïðîñòîðîì ç îäíîãî
áîêó, òà ñîö³àëüíèì, ïðàâîâèì ³ ñó-
ñï³ëüíî åêîíîì³÷íèìè – ç ³íøîãî. 

À. Òîêàðñüêà çàçíà÷àº, ùî êîìóí³-
êàö³ÿ – ñêëàäíèé ³ áàãàòî àñïåêòíèé
ôåíîìåí, ÿêèé ó ðîçâèíåíîìó ñóñï³ëü-
ñòâ³ àñîö³þºòüñÿ íà ð³âí³ òàêèõ ïî-
íÿòü, ÿê ñâîáîäà, ìîðàëü, ð³âí³ñòü,
ñïðàâåäëèâ³ñòü, àâòîíîìí³ñòü, ñîâ³ñòü.
Öå íå ëèøå àòðèáóò çàáåçïå÷åííÿ
ïðàâ ³ ñâîáîä ëþäèíè. Òîìó äîâîë³ àê-
òóàëüíîþ âèÿâëÿºòüñÿ íå ëèøå ñóòî
³íòåðàêö³éíà ¿¿ «ì³ñ³ÿ», àëå é ¿¿ ïåðå-
âàæíà çîð³ºíòîâàí³ñòü íà ïðàâîâó ³í-
òåëåêòóàë³çàö³þ òà ³íôîðìàòèçàö³þ
ñóñï³ëüíîãî áóòòÿ [10, ñ. 32].

Ç óêàçàíî¿ ïîçèö³¿ ìîæíà ïðèïó-
ñòèòè, ùî ñüîãîäí³ âæå ñàìå ïîíÿòòÿ
«êîìóí³êàö³ÿ» ï³ääàëîñÿ ñòðóêòóðíèì
çì³íàì. Éîãî íåìîæëèâî ëèøå çâåñòè
äî ïîíÿòòÿ êîìóí³êàòèâíî¿ ä³¿ ³ íàìà-
ãàòèñÿ êîíñòàòóâàòè äîì³íóþ÷ó ó÷àñòü

ó í³é ÿêîãîñü îäíîãî ñóñï³ëüíîãî ³í-
ñòèòóòó, íàïðèêëàä,  ÿê åôåêòó ìåä³à
âïëèâó çà ïîñåðåäíèöòâà ÇÌ². Êîìóí³-
êàö³ÿ, ïåðø çà âñå, ³íòåëåêòóàëüíà ³í-
òåðàêö³ÿ, ñïðÿìîâàíà íà ïîøèðåííÿ
ïåâíîãî îá’ºìó çíàíü.

Ðîçóì³ííÿ ³íòåëåêòóàëüíî¿ êîìóí³-
êàö³¿ âæå íå çàäîâîëüíÿº ìåõàí³ñòè÷-
íîãî ïîÿñíåííÿ – «ÿê ïåðåíåñåííÿ ðî-
çóìîâî¿ ³íôîðìàö³¿ â³ä îäíîãî ì³ñöÿ äî
³íøîãî». Íàâïàêè, êîìá³íàö³ÿ òåîð³¿
ñóñï³ëüíîãî ðîçâèòêó òà òåîð³¿ ìàñîâî¿
êîìóí³êàö³¿ âèìàãàº òàêîãî âèçíà÷åí-
íÿ ïîíÿòòÿ êîìóí³êàö³¿, ÿêå äîçâîëèòü
ïðèïóñòèòè, ùî ñàìå çàñîáè êîìóí³êà-
ö³¿ ìîæóòü âèñòóïàòè îäíî÷àñíî ³ çàñî-
áàìè êîíñòðóþâàííÿ ³íôîðìàö³éíîãî
ïðîñòîðó ³ çàñîáàìè ðåàë³çàö³¿ ³íòåëåê-
òóàëüíî¿ êîìóí³êàö³¿.

²íøèìè ñëîâàìè, ìàñîâà êîìóí³êà-
ö³ÿ (ùîá íå ðîçóì³ëîñü ï³ä öèì òåðì³-
íîì â êîæíîìó îêðåìîìó âèïàäêó) âè-
êîíóº íå ëèøå òåõí³÷íó ôóíêö³þ,
âîíà ó ñóêóïíîñò³ ç ³íøèìè ôàêòîðà-
ìè âèñòóïàº ÿê îá’ºêò ñèñòåìè ³íòå-
ëåêòóàëüíî¿ êîìóí³êàö³¿. Ó àâòîðèòàð-
íèõ, îáìåæåíèõ ç òî÷êè çîðó äåìîêðà-
òè÷íèõ ÷èííèê³â ñóñï³ëüñòâàõ,
ôóíêö³ÿ çä³éñíåííÿ êîìóí³êàö³éíîãî
çâ’ÿçêó âèêîíóºòüñÿ ïåðåâàæíî â îä-
íîñòîðîííüîìó ïîðÿäêó – ç áîêó âëàäè
çà äîïîìîãîþ ï³äêîíòðîëüíèõ çàñîá³â
³íôîðìóâàííÿ. 

² ëèøå â á³ëüø «ñêëàäíèõ», ðîçâè-
íåíèõ ñóñï³ëüñòâàõ ôîðìóºòüñÿ ïîòðå-
áà ó ôóíêö³îíàëüí³é äèôåðåíö³àö³¿ ³í-
òåëåêòóàëüíî¿ êîìóí³êàö³¿ ÿê ìîâíîãî
êîäó â ö³ëîìó, òàê ³ â îñîáëèâîñò³
òàêèõ ñèìâîë³÷íî ãåíåðàë³çîâàíèõ êî-
ìóí³êàòèâíèõ çàñîá³â, ÿê âëàäà ÷è ³ñ-
òèíà, ÿê³ ñïåö³àëüíî çóìîâëþþòü ³ ðå-
ãóëþþòü ìîòèâàö³þ ïðèéíÿòòÿ ñåëåê-
òèâíèõ ïðîïîçèö³é [11, ñ. 10].

Âëàñíå, íèí³ â á³ëüøîñò³ òåîð³é,
íàóêîâèõ âèñíîâê³â ³ ã³ïîòåç, ÿê³
ïðÿìî àáî îïîñåðåäêîâàíî äîñë³ä-
æóþòü ðîëü ³íòåëåêòóàëüíî¿ êîìóí³-
êàö³¿ ó ïðîöåñ³ âçàºìîä³¿ âëàäè òà ñóñ-
ï³ëüñòâà, àâòîðè âèñëîâëþþòü çàíåïî-
êîºííÿ, ùî ìàñ ìåä³à, íà ÿê³ ÷àñòî
ïîêëàäàºòüñÿ ôóíêö³ÿ ìåõàí³çìó çà-
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áåçïå÷åííÿ îçíà÷åíîãî ä³àëîãó, äóæå
÷àñòî çàäîâîëüíÿþòü ³íòåðåñè òèõ, õòî
âæå ìàº íàäì³ðíó ïîë³òè÷íó ³ åêîíî-
ì³÷íó âëàäó ó ñóñï³ëüñòâ³. 

Â äàíîìó êîíòåêñò³ äîñèòü ñëóø-
íèì º çàóâàæåííÿ Ì. Ïðàéñà, ÿêèé çà-
çíà÷àº, ùî ï³ä ÷àñ çä³éñíåííÿ ñîö³àëü-
íî-åêîíîì³÷íèõ ïåðåòâîðåíü çíà÷åííÿ
ÇÌ² ó êîìóí³êàö³¿ âëàäè òà ñóñï³ëü-
ñòâà íàáóâàº íîâèõ çàâäàíü ³ ôóíêö³é.
Ïðè ÷îìó îäíèì ç ãîëîâíèõ ïð³îðèòå-
ò³â òåðíèñòîãî øëÿõó ðîçáóäîâè äåìî-
êðàò³¿ «ïåðåäáà÷àº ðîçäðîáëåííÿ àáî
çíèùåííÿ ³ñíóþ÷èõ ìîíîïîë³é òà îë³-
ãîïîë³é âëàäè, â òîìó ÷èñë³ îäí³º¿ ç
íàéá³ëüø âàæëèâèõ – ìîíîïîë³¿ íà ³í-
ôîðìàö³þ [272, ñ. 7–8]». 

Ïðîáëåìà ìîíîïîë³çàö³¿ ìàñ-ìåä³à â
Óêðà¿í³ âæå ïîñòàëà äîñèòü ñåðéîçíèì
áàð’ºðîì äëÿ çàáåçïå÷åííÿ ïðîöåñó ïî-
ñòóïîâî¿ ãóìàí³çàö³¿ òà ñîö³àë³çàö³¿ â³ò-
÷èçíÿíèõ âëàäíèõ ³íñòèòóö³é. Ïðåä-
ñòàâíèêè ô³íàíñîâî-ïðîìèñëîâèõ ãðóï
íàâ³òü íå ïðèõîâóþòü, ùî º âëàñíèêà-
ìè óêðà¿íñüêèõ ÇÌ². Îñîáëèâî ãîñòðî
öÿ «ï³äïîðÿäêîâàí³ñòü» ïðîÿâëÿºòüñÿ
â ä³ÿëüíîñò³ çàãàëüíîäåðæàâíèõ òåëå-
êàíàë³â, â òîìó ÷èñë³ òèõ, äå îäíîîñ³á-
íèì âëàñíèêîì âèñòóïàº äåðæàâà. Ðå-
çóëüòàòîì ïîä³áíî¿ «ðåãóëÿö³¿» ³íôîð-
ìàö³éíîãî êîíòåíòó ñòàëî óòâîðåííÿ
âæå óñòàëåíîãî ó íàóö³ ïîíÿòòÿ, òàê
çâàíîãî «öèôðîâîãî ðîçðèâó», ÿêèé
îçíà÷àº ð³çíèöþ â îïàíóâàíí³ òà ìîæ-
ëèâîñòÿõ ³íäèâ³äóóìàìè îòðèìóâàòè
îá’ºêòèâíèé ³íôîðìàö³éíèé ïðîäóêò. 

Çðîçóì³ëî, ùî ïîä³áíîãî âèäó ìàñ-
ìåä³éí³ ³íñòðóìåíòè, ÿê³ ïîâèíí³ çà-
áåçïå÷óâàòè êîìóí³êàö³þ âëàäè òà
ñóñï³ëüñòâà, àïð³îð³ íå ìîæóòü ñïðèÿ-
òè â³äêðèòîñò³ òà áàãàòîâåêòîðíîñò³
öüîãî ä³àëîãó. Öåé âèä êîìóí³êàö³¿ çà
ñâîºþ ïðèðîäîþ íå ìîæå  áóòè ³íòå-
ëåêòóàëüíèì,  éîãî ñóòü âèêëþ÷íî
îäíîñòîðîííÿ òà áåçàïåëÿö³éíà. 

Îäíàê, ÿê ñâ³ä÷èòü äîñâ³ä âëàäíî-
ñóñï³ëüíèõ êîìóí³êàö³é êðà¿í ðîçâèíå-
íèõ äåìîêðàò³é: ó ñó÷àñíîìó ñóñï³ëü-
ñòâ³ ò³ ìåõàí³çìè äåðæàâíîãî óïðàâë³í-
íÿ, ÿê³ çäàâàëîñü ùå íåùîäàâíî áóëè
äîñèòü åôåêòèâíèìè, âèÿâëÿþòüñÿ íå-
ñïðîìîæíèìè äëÿ âèêîíàííÿ íèìè
ñâî¿õ îñíîâíèõ ôóíêö³é. Àâòîðèòàðí³
ìåòîäè, çàñíîâàí³ íà êëàñîâî -
âèðîáíè÷èõ â³äíîñèíàõ ³íäóñòð³àëüíîãî
ñóñï³ëüñòâà âèÿâëÿþòüñÿ àáñîëþòíî íå
ïðèäàòíèìè äëÿ çàáåçïå÷åííÿ ä³ºâîãî
êîíòðîëþ íàä äèíàì³÷íèìè, íåñòàá³ëü-
íèìè ñóñï³ëüíèìè ïðîöåñàìè, ÿê³ âè-
íèêàþòü â óìîâàõ ³íôîðìàö³éíîãî ñóñ-
ï³ëüñòâà òà ãëîáàëüíî¿ ³íôîðìàòèçàö³¿
âñ³õ ñôåð ëþäñüêî¿ æèòòºä³ÿëüíîñò³. 
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Àíäðååâ Ä. Îñîáåííîñòè èíòåëëåêòóàëüíîé êîììóíèêàöèè âëàñòè è îáùåñòâà â
óñëîâèÿõ ãëîáàëüíîé èíôîðìàòèçàöèè. Â ñòàòüå ðàññìàòðèâàþòñÿ ïðîáëåìíûå âîï-
ðîñû íàëàæèâàíèÿ èíòåëëåêòóàëüíîé êîììóíèêàöèè ìåæäó âëàñòüþ è îáùåñòâîì.
Â ÷àñòíîñòè ðîëè ñðåäñòâ ìàññîâîé èíôîðìàöèè â ýòîì ïðîöåññå. Èññëåäóþòñÿ îñî-
áåííîñòè ìåõàíèçìîâ ôîðìèðîâàíèÿ âëàñíî-îáùåñòâåííîãî äèàëîãà â óñëîâèÿõ ãëî-
áàëüíîé èíôîðìàòèçàöèè.

Êëþ÷åâûå ñëîâà: èíôîðìàöèÿ, âëàñòíî-îáùåñòâåííûé äèàëîã, èíòåëëåêòóàëüíàÿ
êîììóíèêàöèÿ, ñðåäñòâà ìàññîâîé èíôîðìàöèè, èíôîðìàöèîííûé ïðîñòîð, èíôîð-
ìàöèîííîå îáùåñòâî, ãëîáàëüíàÿ èíôîðìàòèçàöèÿ.

Andreyev D. Features of intellectual communication power and society in condi-
tions of global informatization. The rise, formation and evolution of informational re-
lations in contemporary political and legal discourse have important place in the
process of social development. The concept of «information», «intelligent communica-
tion», «mass media» and «information space» became widespread in the scientific liter-
ature and in modern everyday life.
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Today it is almost impossible to imagine any sphere of being that would
not was in the area of information relations the effectiveness of which would not be

provided by media. Communication relationships between the authorities and society
through the media mutually determine each other.

It also means that the concept of intellectual communication is a crucial factor for
the definition of the information society. In other words, the mass communication the-
ory should be based on two aspects: 1) one aimed at the concept of the public system; 2)
other one aimed at the concept of communication.

However, the current stage of development of human civilization is accompanied by
a factor of hyperdevelopment of the media, which in the process of convergence loses
gradually established worldview and methodological traditions and turns into innova-
tive means of constructing an information space. Actually, the mass media are also
constructor of new models of communication’s steps to form the foundation of mutual
responsibility of the state, society and the individual.

We should agree that models of the communication interaction may be different in
form. Communication are interpersonal that are implemented using individual tool (or
channel) of the delivery of information and also operates using a particular means of
communication – the mass media system, that is, to be the mass communication. Here
we can assume that today the concept of «communication» has metamorphosed with
structural changes. It cannot only be reduced to the concept of communicative action
and try to establish a dominant participation of the only institution in it, like the effect
of the media influence through the mass media. Communication, above all, is an intel-
lectual interaction aimed at the dissemination of certain knowledge. In other words,
mass communication performs not only a technical function; it is in conjunction with
other factors acts as the object of intellectual communication system. We note that in an
authoritarian and limited from the point of view of democratic’ factors societies the
function of the implementation of the communication connection is performed mostly
unilaterally by the authorities with the help of controlled communication channels.

Keywords: information, dialogue between the authorities and society, intellectual
communication, mass media, information space, information society, global informati-
zation.
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80
Теорія і практика інтелектуальної власності � 4/2015

ISSN 2308-0361

Êë³í³÷í³ âèïðîáóâàííÿ ë³êàðñüêèõ
çàñîá³â ó â³ò÷èçíÿíîìó çàêîíîäàâñòâ³
ïîñòàëè îñòîðîíü â³ä ìåäèêî-á³îëîã³÷-
íèõ äîñë³äæåíü íà ëþäÿõ ³ îòðèìàëè
ïðàâîâå ðåãóëþâàííÿ â Çàêîí³ Óêðà¿-
íè «Ïðî ë³êàðñüê³ çàñîáè» [1]. Íàòî-
ì³ñòü, àâòîð äîòðèìóºòüñÿ ïîçèö³¿, ùî
òàêà â³äîêðåìëåí³ñòü º íàñë³äêîì
çíà÷íî¿ ïðîãàëèíè ó â³ò÷èçíÿíîìó çà-
êîíîäàâñòâ³ — â³äñóòíîñò³ îêðåìîãî
çàêîíîäàâ÷îãî àêòà, êîòðèé áè ðåãó-
ëþâàâ â³äíîñèíè ó ñôåð³ ìåäèêî-á³îëî-
ã³÷íèõ åêñïåðèìåíò³â íà ëþäèí³. 

Êë³í³÷í³ âèïðîáóâàííÿ ë³êàðñüêèõ
çàñîá³â íåìîæëèâî çàì³íèòè äîñë³ä-
æåííÿìè íà òêàíèíàõ in vitro ÷è íà
ëàáîðàòîðíèõ òâàðèíàõ. Îðãàí³çì ëà-
áîðàòîðíèõ òâàðèí â³äð³çíÿºòüñÿ â³ä
ëþäñüêîãî çà ôàðìàêîê³íåòè÷íèìè õà-
ðàêòåðèñòèêàìè (âñìîêòóâàííÿ, ðîç-
ïîä³ë, ìåòàáîë³çì ³ âèâåäåííÿ ë³êàðñü-
êîãî ïðåïàðàòó), à òàêîæ ðåàêö³ºþ îð-

ãàí³â ³ ñèñòåì íà ë³êè. Êð³ì öüîãî,
äåÿê³ çàõâîðþâàííÿ âëàñòèâ³ ò³ëüêè
ëþäèí³, ¿õ íåìîæëèâî ìîäåëþâàòè
â ëàáîðàòîðíî¿ òâàðèíè. Íàâ³òü ó äî-
ñë³äæåííÿõ íà çäîðîâèõ äîáðîâîëüöÿõ
âàæêî äîñòîâ³ðíî â³äòâîðèòè ò³ åôåê-
òè, ùî ¿õ âèêëèêàòèìå ë³êàðñüêèé
ïðåïàðàò ó õâîðèõ. «Êîëè âàæëèâ³
äëÿ ñóñï³ëüñòâà çíàííÿ íåìîæëèâî îò-
ðèìàòè åêñïåðèìåíòóþ÷è íà ³íøèõ
òâàðèíàõ, äîâîäèòüñÿ ïðîâîäèòè åêñ-
ïåðèìåíòè íà ëþäèí³» [2].  Ñàìå ÷åðåç
òàê³ âàãîì³ îá’ºêòèâí³ îáñòàâèíè, ùî
çóìîâëþþòü ðåàë³¿ ìåäèêî-á³îëîã³íèõ
äîñë³äæåíü, ó ïðàâîâó íàóêó óâ³éøëà
êàòåãîð³ÿ «animal of necessity» [3].

Êë³í³÷í³ äîñë³äæåííÿ º âèäîì íàó-
êîâî¿ ä³ÿëüíîñò³, áåç ÿêîãî íåìîæëèâ³
îòðèìàííÿ òà äîá³ð íîâèõ åôåêòèâí³-
øèõ ³ áåçïå÷í³øèõ ë³ê³â. Îñòàíí³ì
÷àñîì ðîëü êë³í³÷íèõ äîñë³äæåíü
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ñë³äæåííÿõ ë³êàðñüêèõ çàñîá³â. Àâòîð äîõîäèòü âèñíîâêó, ùî êë³í³÷í³ âèïðîáóâàííÿ
ë³êàðñüêèõ çàñîá³â º âèäîì ìåäèêî-á³îëîã³í÷íîãî åêñïåðèìåíòó çà ó÷àñòþ ëþäèíè
òà âèìàãàº îêðåìîãî ðåãóëþâàííÿ Çàêîíîì Óêðà¿íè «Ïðî ìåäèêî-á³îëîã³÷í³ åêñïåðè-
ìåíòè çà ó÷àñòþ ëþäèíè», íàä ïðîåêòîì ÿêîãî ïðàöþº àâòîð. 
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ïðàêòèêó îõîðîíè çäîðîâ’ÿ ïðèíöèï³â
äîêàçîâî¿ ìåäèöèíè. Ãîëîâíèì ñåðåä
íèõ º óõâàëåííÿ â³äïîâ³äíèõ êë³í³÷-
íèõ ð³øåíü (ðîçðîáêà é óõâàëåííÿ â³ä-
ïîâ³äíèõ êë³í³÷íèõ ïðîòîêîë³â) äëÿ
ë³êóâàííÿ ïàö³ºíòà íå òàê íà îñíîâ³
îñîáèñòîãî äîñâ³äó ÷è äóìêè åêñïåð-
ò³â, ÿê ´ðóíòóþ÷èñü íà íàóêîâî äîâå-
äåíèõ äàíèõ, ÿê³ ìîæóòü áóòè îòðèìà-
í³ â ðåçóëüòàò³ â³äïîâ³äíî ñïëàíîâà-
íèõ, êîíòðîëüîâàíèõ êë³í³÷íèõ
äîñë³äæåíü. Âèâ÷åííÿ íîâèõ ë³ê³â âè-
ìàãàº äîòðèìàííÿ ïîñë³äîâíîñò³ ïðî-
âåäåííÿ äîñë³äæåíü: â³ä ð³âíÿ êë³òèí ³
òêàíèí âèñîêîîðãàí³çîâàíèõ îðãàí³ç-
ì³â — òâàðèí, òà â³ä òâàðèí — äî çäî-
ðîâèõ äîáðîâîëüö³â, â³ä çäîðîâèõ äîá-
ðîâîëüö³â — äî õâîðèõ ³ç â³äïîâ³äíîþ
íîçîëîã³ºþ.

Êë³í³÷íå âèïðîáóâàííÿ (äîñë³äæåí-
íÿ) ë³êàðñüêîãî çàñîáó — íàóêîâî-äî-
ñë³äíèöüêà ðîáîòà, ìåòîþ ÿêî¿ º äî-
ñë³äæåííÿ çà ó÷àñòþ ëþäèíè ÿê
ñóá’ºêòà äîñë³äæåííÿ, ïðèçíà÷åíå äëÿ
âèÿâëåííÿ ÷è ï³äòâåðäæåííÿ êë³í³÷-
íèõ, ôàðìàêîëîã³÷íèõ ³ (àáî) ³íøèõ
ôàðìàêîäèíàì³÷íèõ åôåêò³â îäíîãî ÷è
äåê³ëüêîõ äîñë³äæóâàíèõ ë³êàðñüêèõ
çàñîá³â òà (÷è) âèÿâëåííÿ ïîá³÷íèõ ðå-
àêö³é íà îäèí àáî äåê³ëüêà äîñë³äæó-
âàíèõ ë³êàðñüêèõ çàñîá³â, ³ (÷è) äëÿ
âèâ÷åííÿ âñìîêòóâàííÿ, ðîçïîä³ëó,
ìåòàáîë³çìó, òà âèâåäåííÿ îäíîãî àáî
ê³ëüêîõ ë³êàðñüêèõ çàñîá³â ç ìåòîþ
ï³äòâåðäæåííÿ éîãî (¿õ) áåçïå÷íîñò³
é (àáî) åôåêòèâíîñò³ [4]. 

Ïðàêòèêà ïðîâåäåííÿ êë³í³÷íèõ
âèïðîáóâàíü º çíà÷íîþ â Óêðà¿í³.
Ç 1996 ð. äîòåïåð â Óêðà¿í³ çàÿâíèêà-
ìè êë³í³÷íèõ âèïðîáóâàíü áóëî îòðè-
ìàíî 4019 ïîçèòèâíèõ âèñíîâê³â ùîäî
ìîæëèâîñò³ ïðîâåäåííÿ êë³í³÷íèõ âè-
ïðîáóâàíü ë³êàðñüêèõ çàñîá³â ÿê â³ò-
÷èçíÿíèõ âèðîáíèê³â, òàê ³íîçåìíèõ
âèðîáíèê³â ïðè ïðîâåäåíí³ ì³æíàðîä-
íèõ áàãàòîöåíòðîâèõ êë³í³÷íèõ âè-
ïðîáóâàíü [5].

Ïðîòÿãîì ² ï³âð³÷÷ÿ 2014 ð. â
Óêðà¿í³ ñïîñòåð³ãàºòüñÿ ïîçèòèâíà äè-
íàì³êà ê³ëüêîñò³ âèñíîâê³â Äåðæàâíî-
ãî åêñïåðòíîãî öåíòðó Ì³í³ñòåðñòâà

îõîðîíè çäîðîâ’ÿ Óêðà¿íè (íàäàë³ —
Öåíòð) ùîäî ïðîâåäåííÿ êë³í³÷íèõ
âèïðîáóâàíü: 155 âèñíîâê³â, çîêðåìà
é, ì³æíàðîäíèõ áàãàòîöåíòðîâèõ êë³-
í³÷íèõ âèïðîáóâàíü — 108 âèñíîâê³â
(ó ² ï³âð³÷÷³ 2013 ð.: 123 çîêðåìà ì³æ-
íàðîäíèõ áàãàòîöåíòðîâèõ êë³í³÷íèõ
âèïðîáóâàíü — 93 âèñíîâê³â) [5].

Ó òîé æå ÷àñ, çà îö³íêàì åêñïåðò³â
ðèíêó êë³í³÷íèõ âèïðîáóâàíü, ïîòåí-
ö³àë Óêðà¿íè ùîäî ìîæëèâîñò³ ïðîâå-
äåííÿ êë³í³÷íèõ âèïðîáóâàíü âèêîðè-
ñòîâóºòüñÿ ëèøå íà 10–15%. Äî âàæ-
ëèâèõ ïåðåâàã äëÿ ðîçì³ùåííÿ
â Óêðà¿í³ ïðîåêò³â êë³í³÷íèõ âèïðîáó-
âàíü íàëåæàòü ÿê çáåðåæåííÿ öåíòðà-
ë³çîâàíî¿ ñèñòåìè îõîðîíè çäîðîâ’ÿ,
òàê ³ ìîæëèâ³ñòü çàëó÷àòè ïàö³ºíò³â ç
ð³äê³ñíèìè çàõâîðþâàííÿìè [5].

Â³äïîâ³äíî äî íàâåäåíî¿ âèùå ñòàòè-
ñòèêè, íàé÷àñò³øå êë³í³÷í³ âèïðîáó-
âàííÿ ë³êàðñüêèõ çàñîá³â ïðîâîäÿòüñÿ
ó ñôåð³ ïñèõ³àòð³¿, íåâðîëîã³¿, îíêîëî-
ã³¿, ïóëüìîíîëîã³¿ òà ðåâìàòîëîã³¿. Öå
ïîâ’ÿçàíî ç òèì, ùî ö³ çàõâîðþâàííÿ
÷àñò³øå çà âñå ñòàþòü ïðè÷èíîþ ³íâà-
ë³äèçàö³¿ ëþäèíè òà ïîã³ðøåííÿ ÿêî-
ñò³ ¿¿ æèòòÿ, ùî âèçíà÷àº îñîáëèâîñò³
åòèêî-ïðàâîâîãî ðåãóëþâàííÿ ïðîâå-
äåííÿ â³äïîâ³äíèõ äîñë³äæåíü.

Â³äïîâ³äíî äî çàêîíîäàâñòâà çàõèñò
äîñë³äæóâàíèõ çàáåçïå÷óºòüñÿ øëÿõîì
îö³íêè ñï³ââ³äíîøåííÿ ðèçèê/êîðèñòü
ÿê ïåðåä ïðîâåäåííÿì êîæíîãî êë³í³÷-
íîãî âèïðîáóâàííÿ, â òîìó ÷èñë³ íà
ï³äñòàâ³ ïîïåðåäí³õ ïðîâåäåíèõ äîñë³ä-
æåíü, òàê ³ ï³ä ÷àñ éîãî ïðîâåäåííÿ
øëÿõîì íàãëÿäó ç áîêó Öåíòðó òà êî-
ì³ñ³é ç ïèòàíü åòèêè ïðè â³äïîâ³äíîìó
çàêëàä³ îõîðîíè çäîðîâ’ÿ. 

Êîæíå êë³í³÷íå âèïðîáóâàííÿ ïëà-
íóºòüñÿ â³äïîâ³äíî äî çàãàëüíîãî
ïëàíó ðîçðîáêè ë³êàðñüêèõ çàñîá³â
³ ôàçè ïðîâåäåíèõ âèïðîáóâàíü, à
îòæå, ïåðåäáà÷àº ñâî¿ îñîáëèâ³ óìîâè
ïðàâîâîãî ðåãóëþâàííÿ ó ôîðì³ òà
çì³ñò³ ³íôîðìîâàíî¿ çãîäè. Ðîçãëÿíåìî
çì³ñò äîñë³äæåííÿ:

I ôàçà êë³í³÷íèõ âèïðîáóâàíü —
âèçíà÷åííÿ áåçïå÷íîñò³ òà òîëåðàíòíî-
ñò³ äî â³äïîâ³äíèõ äîçóâàíü ë³êàðñü-
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êèõ çàñîá³â, íà ö³é ôàç³ çàëó÷àþòü, çà-
çâè÷àé, çäîðîâ³ äîáðîâîëüö³; 

II ôàçà êë³í³÷íèõ âèïðîáóâàíü —
ïåðøå âèâ÷åííÿ åôåêòèâíîñò³ â ïàö³-
ºíò³â ³ç çàõâîðþâàííÿì, äëÿ ë³êóâàí-
íÿ ÿêîãî ðîçðîáëÿºòüñÿ ë³êàðñüêèé
çàñ³á, âèçíà÷åííÿ ïîá³÷íèõ åôåêò³â; 

III ôàçà êë³í³÷íèõ âèïðîáóâàíü —
ïîð³âíÿííÿ åôåêòèâíîñò³, ìîí³òîðèíã
âèêîðèñòàííÿ ë³êàðñüêîãî çàñîáó â
óìîâàõ, ó ÿêèõ â³í áóäå âèêîðèñòîâó-
âàòèñÿ ï³ñëÿ äîçâîëó äî ìåäè÷íîãî çà-
ñòîñóâàííÿ; 

IV ôàçà — ï³ñëÿðåºñòðàö³éíà ñòðàòå-
ã³ÿ çàñòîñóâàííÿ ïðåïàðàòó òà îö³íêà
áåçïå÷íîñò³ ë³êàðñüêîãî çàñîáó â ìåæàõ
çàðåºñòðîâàíèõ ïîêàçàíü.

Ùîäî ôàçè ², òî âîíà º ïåðøèì äî-
ñâ³äîì çàñòîñóâàííÿ íîâî¿ àêòèâíî¿
ðå÷îâèíè ó ëþäèíè. Íàé÷àñò³øå äî-
ñë³äæåííÿ ïî÷èíàþòüñÿ â äîáðîâîëüö³â
(äîðîñë³ çäîðîâ³ ÷îëîâ³êè). Ãîëîâíà
ìåòà äîñë³äæåíü — ñòðàòåã³÷íå ð³øåí-
íÿ ùîäî ïåðñïåêòèâè ðîáîòè íàä íîâèì
ïðåïàðàòîì ³, ÿêùî âäàºòüñÿ âñòàíîâè-
òè òåðàïåâòè÷íå äîçóâàííÿ, ð³øåííÿ
ùîäî ¿õ çàñòîñóâàííÿ ó äðóã³é ôàç³ êë³-
í³÷íèõ äîñë³äæåíü. 

Ó ôàç³ ² òàêîæ âñòàíîâëþþòüñÿ ïî-
ïåðåäí³ äàí³ ùîäî áåçïå÷íîñò³ íîâîãî
ë³êàðñüêîãî çàñîáó é óïåðøå îïèñó-
ºòüñÿ éîãî ôàðìàêîê³íåòèêà òà ôàðìà-
êîäèíàì³êà â ëþäèíè.

²íîä³ íåìîæëèâî ïðîâåñòè äîñë³ä-
æåííÿ I ôàçè ó çäîðîâèõ äîáðîâîëüö³â
÷åðåç âèñîêó òîêñè÷í³ñòü ïðåïàðàòó
(ë³êóâàííÿ îíêîëîã³÷íèõ çàõâîðþ-
âàíü, ÑÍ²Äó). Ó òàêîìó ðàç³ ïðîâî-
äÿòüñÿ íåòåðàïåâòè÷í³ äîñë³äæåííÿ çà
ó÷àñòþ ïàö³ºíò³â ç ö³ºþ ïàòîëîã³ºþ
â ñïåö³àë³çîâàíèõ óñòàíîâàõ.

Ùîäî ôàçè ²² êë³í³÷íèõ âèïðîáó-
âàíü ë³êàðñüêèõ çàñîá³â, òî öå º ïåð-
øèé äîñâ³ä ¿õ êë³í³÷íîãî çàñòîñóâàííÿ
ó ïàö³ºíò³â ç â³äïîâ³äíèìè íîçîëîã³ÿ-
ìè, äëÿ ë³êóâàííÿ ÿêèõ ïåðåäáà÷àºòü-
ñÿ âèêîðèñòîâóâàòè ïðåïàðàò. Ïðî
òàê³ óìîâè äðóãî¿ ôàçè ï³ääîñë³äíèé
ìàº áóòè îáîâ’ÿçêîâî ïî³íôîðìîâà-
íèì. Ôàçà ²² ä³ëèòüñÿ íà IIa òà IIb.
Ôàçà IIà — öå òåðàïåâòè÷í³ ï³ëîòí³

äîñë³äæåííÿ (pilot studies), îñê³ëüêè
îòðèìàí³ â íèõ ðåçóëüòàòè çàáåçïå-
÷óþòü îïòèìàëüíå ïëàíóâàííÿ ïî-
äàëüøèõ äîñë³äæåíü. Ôàçà IIb — öå
äîñë³äæåííÿ â ïàö³ºíò³â ³ç çàõâîðþ-
âàííÿì, ÿêå º îñíîâíèì äëÿ ïðèçíà-
÷åííÿ íîâîãî ë³êàðñüêîãî çàñîáó. Ìåòà
ôàçè ²² — äîâåñòè åôåêòèâí³ñòü ³ áåç-
ïå÷í³ñòü ïðåïàðàòó. Ðåçóëüòàòè öèõ
äîñë³äæåíü (pivotal trial) ñëóãóþòü îñ-
íîâîþ äëÿ ïëàíóâàííÿ äîñë³äæåíü
ôàçè ²²².

Ùîäî ôàçè ²²², òî âîíà ñêëàäàºòüñÿ
ç áàãàòîöåíòðîâèõ âèïðîáóâàíü çà ó÷à-
ñòþ âåëèêèõ (³ çà ìîæëèâîñòþ ð³çíî-
ìàí³òíèõ) ãðóï ïàö³ºíò³â (ó ñåðåäíüî-
ìó, 1000–3000 ÷îëîâ³ê). Ìåòà ö³º¿
ôàçè — îòðèìàííÿ äîäàòêîâèõ äàíèõ
ïðî áåçïåêó ³ åôåêòèâí³ñòü ð³çíèõ
ôîðì ïðåïàðàòó, ïðî õàðàêòåð íàé÷à-
ñò³øèõ íåáàæàíèõ ðåàêö³é òîùî. Íàé-
÷àñò³øå êë³í³÷í³ äîñë³äæåííÿ ö³º¿
ôàçè — ïîäâ³éí³ ñë³ï³ êîíòðîëüîâàí³,
ðàíäîì³çîâàí³, à óìîâè äîñë³äæåíü
ìàêñèìàëüíî íàáëèæåí³ äî çâè÷àéíî¿
ðåàëüíî¿ ðóòèííî¿ ìåäè÷íî¿ ïðàêòèêè.
Äàí³, îòðèìàí³ â êë³í³÷íèõ äîñë³ä-
æåííÿõ ôàçè ²²², º îñíîâîþ äëÿ ñòâî-
ðåííÿ ³íñòðóêö³é ³ç çàñòîñóâàííÿ
ïðåïàðàòó òà äëÿ ïðèéíÿòòÿ ð³øåííÿ
ïðî éîãî ðåºñòðàö³þ.

Ôàçà IV ïðîâîäèòüñÿ ï³ñëÿ ïî÷àòêó
ïðîäàæó ïðåïàðàòó ç ìåòîþ îòðèìàòè
äåòàëüí³øó ³íôîðìàö³þ ïðî òðèâàëå
çàñòîñóâàííÿ â ð³çíèõ ãðóïàõ ïàö³ºí-
ò³â ³ ïðè ð³çíèõ ÷èííèêàõ ðèçèêó
òà, òàêèì ÷èíîì, á³ëüø ïîâíî îö³íèòè
ñòðàòåã³þ çàñòîñóâàííÿ ë³êàðñüêîãî
çàñîáó. Ó äîñë³äæåíí³ áåðå ó÷àñòü âå-
ëèêà ê³ëüê³ñòü ïàö³ºíò³â, ùî äîçâîëÿº
âèÿâèòè ðàí³øå íåâ³äîì³ é òàê³, ùî
òðàïëÿþòüñÿ ð³äêî íåáàæàí³ ÿâèùà,
ÿêùî ë³êàðñüêèé çàñ³á çáèðàþòüñÿ çà-
ñòîñîâóâàòè ïî-íîâîìó.

Äëÿ óçãîäæåííÿ íàö³îíàëüíèõ çà-
êîíîäàâ÷èõ ïîëîæåíü ³ ì³æíàðîäíèõ
ïðàâèë êîíòðîëþ çà ë³êàðñüêèìè çà-
ñîáàìè ç 1991 ð. ïî÷àëà ä³ÿòè Ì³æíà-
ðîäíà êîíôåðåíö³ÿ ç ãàðìîí³çàö³¿ òåõ-
í³÷íèõ âèìîã äî ðåºñòðàö³¿ ë³êàðñüêèõ
ïðåïàðàò³â äëÿ ëþäèíè (International
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Conference on Harmonization, ICH).
ICH ïîºäíóº åêñïåðò³â êîìïåòåíòíèõ
îðãàí³â êðà¿í ªâðîïè, ßïîí³¿, ÑØÀ, à
òàêîæ ïðåäñòàâíèê³â àñîö³àö³é ôàðìà-
öåâòè÷íî¿ ïðîìèñëîâîñò³ öèõ êðà¿í [6]. 

Îäíèì ç³ çäîáóòê³â ä³ÿëüíîñò³ ö³º¿
îðãàí³çàö³¿ ó ãàëóç³ êë³í³÷íèõ âèïðî-
áóâàíü áóëî ñòâîðåííÿ çàãàëüíèõ ïðà-
âèë ïðîâåäåííÿ êë³í³÷íèõ âèïðîáó-
âàíü ë³êàðñüêèõ çàñîá³â — Good Clini-
cal Practice (GCP) — Íàëåæíà
êë³í³÷íà ïðàêòèêà. Öåé äîêóìåíò º
ñòàíäàðòîì ïëàíóâàííÿ, ïðîâåäåííÿ,
âèêîíàííÿ, ìîí³òîðèíãó, àóäèòó òà
äîêóìåíòàëüíîãî îôîðìëåííÿ êë³í³÷-
íèõ âèïðîáóâàíü, à òàêîæ îáðîáêè é
ïîäàííÿ ¿õí³õ ðåçóëüòàò³â. Â³í º ãà-
ðàíò³ºþ äîñòîâ³ðíîñò³ é òî÷íîñò³ îò-
ðèìàíèõ äàíèõ ³ íàâåäåíèõ ðåçóëüòà-
ò³â, çàõèùåíîñò³ ïðàâ òà çäîðîâ’ÿ
ñóá’ºêò³â äîñë³äæåííÿ, à òàêîæ äî-
òðèìàííÿ êîíô³äåíö³éíîñò³ ³íôîðìà-
ö³¿ ùîäî íèõ. 

Âïðîâàäæåííÿ âèìîã GCP ó êðà¿-
íàõ ªÑ çàêð³ïëåíî Äèðåêòèâîþ
2001/20/ªÑ ªâðîïåéñüêîãî Ïàðëàìåí-
òó ³ Ðàäè «Ïðî çáëèæåííÿ çàêîí³â,
ïðàâèë ³ àäì³í³ñòðàòèâíèõ íîðì äåð-
æàâ-÷ëåí³â ùîäî âèêîíàííÿ íàëåæíî¿
êë³í³÷íî¿ ïðàêòèêè ïðè ïðîâåäåíí³
êë³í³÷íèõ âèïðîáóâàíü ë³êàðñüêèõ
ïðåïàðàò³â äëÿ çàñòîñóâàííÿ ó ëþäè-
íè» â³ä 04.04.2001 ð.

Â Óêðà¿í³ âïðîâàäæåííÿ ì³æíàðîä-
íèõ ïðèíöèï³â ïðîâåäåííÿ êë³í³÷íèõ
âèïðîáóâàíü ïî÷àëîñÿ ç ïðèéíÿòòÿì
Çàêîíó Óêðà¿íè «Ïðî ë³êàðñüê³ çàñî-
áè», ñò.ñò. 7 òà 8 ÿêîãî ïðèñâÿ÷åí³ åêñ-
ïåðòèç³ ìàòåð³àë³â êë³í³÷íèõ âèïðîáó-
âàíü, ¿õ ïðîâåäåííþ òà çàõèñòó ïàö³ºí-
ò³â (äîáðîâîëüö³â) é ó íàâåäåíîìó
âèùå Íàêàçó Ì³í³ñòåðñòâà îõîðîíè
çäîðîâ’ÿ Óêðà¿íè «Ïðî çàòâåðäæåííÿ
Ïîðÿäêó ïðîâåäåííÿ êë³í³÷íèõ âèïðî-
áóâàíü ë³êàðñüêèõ çàñîá³â òà åêñïåðòè-
çè ìàòåð³àë³â êë³í³÷íèõ âèïðîáóâàíü ³
Òèïîâîãî ïîëîæåííÿ ïðî êîì³ñ³¿ ç ïè-
òàíü åòèêè» ¹ 690. Òîæ, êë³í³÷í³ âè-
ïðîáóâàííÿ ë³êàðñüêèõ çàñîá³â âèä³-
ëÿþòüñÿ â Óêðà¿í³ â îêðåìèé âèä ìå-
äèêî-á³îëîã³÷íèõ äîñë³äæåíü.

Îêðåìî âàðòî çàçíà÷èòè, ùî ç áå-
ðåçíÿ 2015 ð., ÿêùî ë³êàðñüêèé çàñ³á
çàðåºñòðîâàíèé ªâðîïåéñüêèì àãåíò-
ñòâîì ç ë³êàðñüêèõ çàñîá³â, äåðæàâíà
ðåºñòðàö³ÿ îðèã³íàëüíîãî ë³êàðñüêîãî
çàñîáó çä³éñíþºòüñÿ áåç ïðîâåäåííÿ
çàçíà÷åíî¿ åêñïåðòèçè [7]. Öå ïîëî-
æåííÿ óñóâàº çíà÷íó êîðóïö³éíó
ñêëàäîâó ç ïðîöåäóðè ðåºñòðàö³¿ ë³-
êàðñüêèõ çàñîá³â ³ çäåøåâëþº ê³íöåâó
âàðò³ñòü ïðåïàðàòó íà íàö³îíàëüíîìó
ðèíêó.

Ó÷àñòü Óêðà¿íè ó ïðîâåäåíí³ áàãà-
òîöåíòðîâèõ êë³í³÷íèõ âèïðîáóâàí-
íÿõ, ÿê³ ïðîâîäÿòüñÿ âîäíî÷àñ ó áà-
ãàòüîõ êðà¿íàõ ñâ³òó, ìàº âàæëèâå
çíà÷åííÿ äëÿ ïàö³ºíò³â, ë³êàð³â ³ êðà¿-
íè çàãàëîì. Äëÿ ïàö³ºíò³â — öå äàº
ìîæëèâ³ñòü îòðèìàòè áåçêîøòîâíå ë³-
êóâàííÿ íîâèìè ë³êàðñüêèìè çàñîáà-
ìè, äëÿ ë³êàð³â — öå çíàéîìñòâî ç íî-
âèìè òåõíîëîã³ÿìè ë³êóâàííÿ çàõâî-
ðþâàíü, äëÿ êðà¿íè — ìîæëèâ³ñòü
ïîäàëüøî¿ ðåºñòðàö³¿ ë³êàðñüêèõ çàñî-
á³â ç äîâåäåíîþ åôåêòèâí³ñòþ òà áåç-
ïå÷í³ñòþ. 

Çàãàëüíîïðèéíÿòî â ðîçâèíåíèõ
êðà¿íàõ, ùî çà åêñïåðòèçó ìàòåð³àë³â
êë³í³÷íèõ âèïðîáóâàíü ë³êàðñüêèõ çà-
ñîá³â òà ¿õ êîíòðîëü â³äïîâ³äàº ºäèíà
óñòàíîâà. Òàê, ó ÑØÀ — öå FDA (Food
and Drug Administration), â ªÑ —
ÅÌÀ (European Medicine Agency),
ó ßïîí³¿ — PMDA (Pharmaceuticals
and Medical Devices Agency).

Çàñàäíè÷èì äîêóìåíòîì, ÿêèé âè-
çíà÷àº åòè÷í³ ïðèíöèïè ïðîâåäåííÿ
á³îìåäè÷íèõ äîñë³äæåíü çà ó÷àñòþ
ëþäåé, º Ãåëüñ³íñüêà äåêëàðàö³ÿ âñå-
ñâ³òíüî¿ ìåäè÷íî¿ àñîö³àö³¿ (ÂÌÀ)
«Åòè÷í³ ïðèíöèïè ìåäè÷íèõ äîñë³ä-
æåíü çà ó÷àñòþ ëþäèíè ó ÿêîñò³
îá’ºêòà ìåäè÷íîãî äîñë³äæåííÿ» [8].
Â³äïîâ³äíî äî ïîëîæåíü Äåêëàðàö³¿
ïðè ïðîâåäåíí³ áóäü-ÿêîãî äîñë³äæåí-
íÿ çà ó÷àñòþ ëþäåé ÿê ñóá’ºêò³â
êîæåí ïîòåíö³éíèé ñóá’ºêò äîñë³ä-
æåííÿ ìàº áóòè íàëåæíèì ÷èíîì ïî-
³íôîðìîâàíèé ïðî ö³ë³, ìåòîäè, î÷³êó-
âàíó êîðèñòü ³ ìîæëèâèé ðèçèê äî-
ñë³äæåííÿ, à òàêîæ ïðî íåçðó÷íîñò³,
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ÿê³ ìîæóòü áóòè âèêëèêàí³ åêñïåðè-
ìåíòîì. Ó÷àñíèêè äîñë³äæåííÿ ìàþòü
áóòè ïî³íôîðìîâàí³ ïðî òå, ùî âîíè
ìàþòü íåîáìåæåíå ïðàâî â³äìîâèòèñÿ
â³ä ó÷àñò³ â äîñë³äæåíí³ òà â áóäü-ÿêèé
÷àñ óçÿòè íàçàä çãîäó íà ó÷àñòü. Ë³êàð
ïîâèíåí îòðèìàòè òàêó çãîäó — â³ëüíó
é ³íôîðìîâàíó — â³ä ñóá’ºêòà äîñë³ä-
æåííÿ, áàæàíî â ïèñüìîâ³é ôîðì³.

Ïàö³ºíòè ìîæóòü âêëþ÷àòèñÿ
â íàóêîâå äîñë³äæåííÿ ò³ëüêè ï³ñëÿ
òîãî, ÿê âîíè îòðèìàëè ïîâíó ³íôîð-
ìàö³þ ïðî éîãî ñóòü òà ïåðñïåêòèâè,
òà íàäàëè óñâ³äîìëåíó  ³ äîáðîâ³ëüíó
³íôîðìîâàíó çãîäó.

Äîñë³äíèê íå ïîâèíåí çìóøóâàòè
ïàö³ºíò³â äî ó÷àñò³ â äîñë³äæåíí³ ÷è
âïëèâàòè íà ïðèéíÿòòÿ íèìè ð³øåí-
íÿ. Ïàö³ºíò ïîâèíåí ïðèéíÿòè ð³øåí-
íÿ ñàìîñò³éíî, íà ï³äñòàâ³ ³íôîðìàö³¿,
ùî ì³ñòèòüñÿ ó ôîðì³ ³íôîðìîâàíî¿
çãîäè, ³ â³äîìîñòåé, îòðèìàíèõ â³ä ë³-
êàðÿ. Ïàö³ºíò ïîâèíåí ìàòè äîñòàòíüî
÷àñó äëÿ óõâàëåííÿ ð³øåííÿ é îáäóìó-
âàííÿ â³äïîâ³äåé, îòðèìàíèõ â³ä ë³êà-
ðÿ íà ïîñòàâëåí³ çàïèòàííÿ, ó çâ’ÿçêó
ç ÷èì ³íôîðìàö³þ äëÿ ïàö³ºíòà é ôîðìó
³íôîðìîâàíî¿ çãîäè ïîòåíö³éíèé ó÷àñ-
íèê äîñë³äæåííÿ ìîæå çàáðàòè äîäîìó
äëÿ îáãîâîðåííÿ ç ðîäè÷àìè, ë³êàðåì,
þðèñòîì òà ³í.

²íôîðìîâàíà çãîäà º äîáðîâ³ëüíèì
ï³äòâåðäæåííÿì ïàö³ºíòà éîãî çãîäè
áðàòè ó÷àñòü ó òîìó ÷è òîìó äîñë³ä-
æåíí³ ï³ñëÿ òîãî, ÿê â³í áóâ îçíàéîì-
ëåíèé ç óñ³ìà àñïåêòàìè äîñë³äæåííÿ.
²íôîðìîâàíà çãîäà äîêóìåíòóºòüñÿ çà
äîïîìîãîþ ïèñüìîâî ï³äïèñàíî¿ òà äà-
òîâàíî¿ ôîðìè ³íôîðìîâàíî¿ çãîäè
(ICH Harmonized Tripartite Guideline
for GCP).

²íôîðìîâàíà çãîäà ïîâèííà áóòè
ðîçðîáëåíà â³äïîâ³äíî äî çàêîí³â êðà¿-
íè, äå ïðîâîäèòüñÿ êë³í³÷íå äîñë³ä-
æåííÿ, ïðàâèë GCP ³ ïðèíöèï³â Ãåëü-
ñèíñüêî¿ Äåêëàðàö³¿.

Îêðåìîþ åòèêî-ïðàâîâîþ ïðîá-
ëåìîþ â êë³í³÷íèõ âèïðîáóâàííÿõ ë³-
êàðñüêèõ çàñîá³â º çàñòîñóâàííÿ ïëàöå-
áî. Ïëàöåáî — öå ôàðìàöåâòè÷íèé ïðî-
äóêò, ÿêèé íå ì³ñòèòü àêòèâíîãî

íà÷àëà. Äëÿ ïîð³âíÿëüíèõ äîñë³äæåíü
ïëàöåáî çà ôîðìîþ, êîëüîðó, ñìàêó, çà-
ïàõó, ìåòîäèö³ ïðèçíà÷åííÿ òà ³í. ïî-
âí³ñòþ ³ì³òóº äîñë³äæóâàíèé ïðåïàðàò. 

Äàí³, îòðèìàí³ â ãðóï³ ïëàöåáî,
º «ôîíîì», ÿêèé çóìîâëåíèé ïðèðîä-
íîþ òå÷³ºþ ïîä³é ï³ä ÷àñ êë³í³÷íîãî
âèïðîáóâàííÿ, áåç çàñòîñóâàííÿ äî-
ñë³äæóâàíî¿ òåðàï³¿. Îö³íêà ðåçóëüòà-
ò³â, îòðèìàíèõ ó ãðóï³ àêòèâíîãî ë³-
êóâàííÿ, â³äáóâàºòüñÿ íà öüîìó ôîí³.
Äîñë³äæåííÿ, â ÿêèõ ïîð³âíþºòüñÿ ì³æ
ñîáîþ ä³ÿ àêòèâíî¿ òåðàï³¿ òà ïëàöåáî,
º ïëàöåáî-êîíòðîëüîâàíèì äîñë³äæåí-
íÿì. Éîãî ðîëü äëÿ äîñòîâ³ðíîñò³ îò-
ðèìàíî¿ ³íôîðìàö³¿ âàæêî ïåðåîö³íè-
òè, ÿê âîäíî÷àñ ³ ñêëàäíîù³ åòèêî-
ïðàâîâîãî ðåãóëþâàííÿ.

Êîíòðîëü ïñèõîëîã³÷íèõ àñïåêò³â
ó÷àñò³ â êë³í³÷íîìó âèïðîáóâàíí³ ìàº
ñâî¿ åòèêî-ïðàâîâ³ îñîáëèâîñò³. Íà-
ïðèêëàä, ïîðÿäîê îòðèìàííÿ ³íôîð-
ìîâàíî¿ çãîäè é óñâ³äîìëåííÿ ñâîº¿
ó÷àñò³ â íàóêîâîìó äîñë³äæåíí³ «íàé-
ñó÷àñí³øîãî ïðåïàðàòó», ï³äâèùåíà
óâàãà ìåäè÷íîãî ïåðñîíàëó, çíà÷íà
ê³ëüê³ñòü äîäàòêîâèõ îáñòåæåíü, íå-
îáõ³äí³ñòü ÷àñòî â³äâ³äóâàòè ë³êóâàëü-
íó óñòàíîâó òîùî, âïëèâàþòü íà â³ä-
ïîâ³äü îðãàí³çìó ïàö³ºíòà íà ë³êóâàí-
íÿ, ùî ïðîâîäèòüñÿ. 

Ó ïîäâ³éíèõ ñë³ïèõ äîñë³äæåííÿõ,
êîëè í³ ë³êàð, í³ ïàö³ºíò íå çíàþòü,
ÿêå ë³êóâàííÿ îòðèìóº êîíêðåòíèé
õâîðèé, åôåêò «ó÷àñò³» îäíàêîâèé ÿê
ó ãðóï³ àêòèâíî¿ òåðàï³¿, òàê ³ â ãðóï³
ïëàöåáî. Ïîð³âíþþ÷è åôåêòè òåðàï³¿ â
îáîõ ãðóïàõ, ìîæíà îòðèìàòè «î÷èùå-
íó» â³ä óïëèâó îñîáëèâèõ óìîâ êë³í³÷-
íîãî äîñë³äæåííÿ ³íôîðìàö³þ ïðî ä³þ
ë³êàðñüêîãî çàñîáó, ùî âèâ÷àºòüñÿ.

Âàæëèâîþ º ïðàâèëüíà îö³íêà ÷à-
ñòîòè âèíèêíåííÿ íåáàæàíèõ ÿâèù.
Îñê³ëüêè äî íåáàæàíèõ ÿâèù â³äíî-
ñÿòü áóäü-ÿêó íåñïðèÿòëèâó ç ìåäè÷-
íîãî ïîãëÿäó ïîä³þ, ùî ñòàºòüñÿ â ïå-
ð³îä êë³í³÷íîãî âèïðîáóâàííÿ, çðîçó-
ì³ëî, ùî ïåâíà ê³ëüê³ñòü òàêèõ ïîä³é
ñòàíåòüñÿ ñàìà ñîáîþ, áåç çâ’ÿçêó
ç ïðèéîìîì äîñë³äæóâàíîãî ïðåïàðà-
òó. Ïåðåäáà÷àºòüñÿ, ùî ö³ «ôîíîâ³»
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ïîä³¿ òðàïëÿþòüñÿ ç îäíàêîâîþ ÷àñòî-
òîþ â îáîõ ãðóïàõ, ùî äîçâîëÿº âèä³-
ëèòè íåáàæàí³ ë³êàðñüê³ ðåàêö³¿, ä³é-
ñíî ïîâ’ÿçàí³ ç äîñë³äæóâàíèì ïðå-
ïàðàòîì.

Âàæëèâèì º òàêîæ êîðåêòíî ³íòåð-
ïðåòóâàòè îòðèìàí³ äàí³ òà çðîáèòè
ïðàâèëüí³ âèñíîâêè ïðî åôåêòèâí³ñòü
³ áåçïå÷í³ñòü ë³êàðñüêîãî çàñîáó.
ßêùî â äîñë³äæåíí³ àáî âçàãàë³ íåìàº
êîíòðîëüíî¿ ãðóïè, àáî ì³æ ñîáîþ ïî-
ð³âíþþòüñÿ äâ³ àêòèâí³ ðå÷îâèíè,
íå ³ñíóº ìåòîä³â, ÿê³ äîçâîëÿþòü îòðè-
ìàòè äîñòîâ³ðí³ âèñíîâêè ïðî âïëèâ
äîñë³äæóâàíîãî ïðåïàðàòó íà îðãà-
í³çì, àäæå òåîðåòè÷íî áóäü-ÿê³ çì³íè
â ñòàí³ ïàö³ºíòà ìîæóòü áóòè çóìîâëå-
í³ ïëàöåáî-åôåêòîì.

Ïëàöåáî-åôåêò — çì³íè â ñòàí³ îð-
ãàí³çìó, âèêëèêàí³ âëàñíå ôàêòîì
ïðèéîìó ë³êàðñüêîãî çàñîáó, íåçàëåæ-
íî â³ä éîãî ä³ºâîãî íà÷àëà. Ïðè ð³çíèõ
íîçîëîã³ÿõ ³ ó ð³çíèõ ëþäåé åôåêò â³ä
ïðèéîìó ïëàöåáî ³ñòîòíî ð³çíèòüñÿ.
Ïåðåäáà÷àºòüñÿ, ùî â äåÿêèõ êë³í³÷-
íèõ ñèòóàö³ÿõ äî ïàö³ºíò³â, ÿê³ ïðè-
éìàþòü ïëàöåáî, ñóá’ºêòèâíî â³äçíà-
÷àþòü ïîë³ïøåííÿ, õî÷à îá’ºêòèâí³
ïîêàçíèêè ïðî öå íå ñâ³ä÷àòü.

Îêðåìîãî ïðàâîâîãî ðåãóëþâàííÿ
âèìàãàþòü ìàñêîâàí³ äîñë³äæåííÿ.
Íàïðèêëàä, íåîáõ³äíî ïîð³âíÿòè ì³æ
ñîáîþ âíóòð³øíüîì’ÿçîâó òà âíóòð³-
øíüîâåííó ôîðìó àíòèá³îòèêà. Äëÿ
öüîãî ãîòóþòü ÷îòèðè âèäè äîñë³äæó-
âàíîãî ë³êóâàííÿ: âíóòð³øíüîâåííèé
çàñ³á À; ïëàöåáî, ùî ³ì³òóº âíóòð³-
øíüîâåííèé çàñ³á À; âíóòð³øíüîì’ÿçî-
âèé çàñ³á Á; ïëàöåáî, ùî ³ì³òóº âíóòð³-
øíüîì’ÿçîâèé çàñ³á Á. Óñ³ ïàö³ºíòè îò-
ðèìóþòü â îäèí ³ òîé æå ÷àñ ÿê
âíóòð³øíüîì’ÿçîâ³, òàê ³ âíóòð³øíüî-
âåíí³ ³í’ºêö³¿: îäíà ãðóïà îòðèìóº
âíóòð³øíüîâåííèé çàñ³á À ³ ïëàöåáî,
ùî ³ì³òóº âíóòð³øíüîì’ÿçîâèé çàñ³á Á,
äðóãà — âíóòð³øíüîì’ÿçîâèé çàñ³á Á
³ ïëàöåáî, ùî ³ì³òóº âíóòð³øíüîâåí-
íèé çàñ³á À.

Êîì³òåòè ç åòèêè ïðè ðîçãëÿä³ ïðî-
òîêîë³â (ïðîãðàì) äîñë³äæåíü ïëàöåáî,
ïîâèíí³ ç îñîáëèâîþ ðåòåëüí³ñòþ çâà-

æóâàòè îá´ðóíòîâàí³ñòü çàñòîñóâàííÿ
ïëàöåáî â êîíêðåòíîìó ïðîåêò³.
Ìîæíà ñêîðèñòàòèñÿ ðåêîìåíäàö³ÿìè
ïîòî÷íî¿ ðåäàêö³¿ Ãåëüñ³íñüêî¿ äåêëà-
ðàö³¿.

Òàê, ñò. 29 Ãåëüñ³íñüêî¿ Äåêëàðà-
ö³¿ âèçíà÷àº: «Êîðèñòü, ðèçèêè, íå-
çðó÷íîñò³ é åôåêòèâí³ñòü íîâîãî ìå-
òîäó ïîâèíí³ îö³íþâàòèñÿ ïîð³âíÿíî
ç êðàùèìè íà ïîòî÷íèé ìîìåíò ïðî-
ô³ëàêòè÷íèìè, ä³àãíîñòè÷íèìè ³ òå-
ðàïåâòè÷íèìè ìåòîäàìè. Ó òèõ âè-
ïàäêàõ, êîëè íå ³ñíóº àïðîáîâàíîãî
ïðîô³ëàêòè÷íîãî, ä³àãíîñòè÷íîãî àáî
òåðàïåâòè÷íîãî ìåòîäó, ìîæëèâå âè-
êîðèñòàííÿ â äîñë³äæåííÿõ ãðóï ïî-
ð³âíÿííÿ ç ïëàöåáî àáî ç â³äñóòí³ñòþ
ë³êóâàííÿ».

Ïðîòå òàê³ æîðñòê³ ôîðìóëþâàííÿ
âèêëèêàëè äèñêóñ³þ â ñåðåäîâèù³ ïðî-
ôåñ³îíàë³â êë³í³÷íèõ äîñë³äæåíü. Òîæ
Âñåñâ³òíÿ ìåäè÷íà àñîö³àö³ÿ (äàë³ —
ÂÌÀ) áóëà âèìóøåíà çðîáèòè ðîç’ÿñ-
íåííÿ äî ñò. 29:

Öèì ÂÌÀ ï³äòâåðäæóº ñâîþ ïîçè-
ö³þ â³äíîñíî òîãî, ùî ð³øåííÿ ïðî
ïðîâåäåííÿ ïëàöåáî-êîíòðîëüîâàíèõ
äîñë³äæåíü ïîâèííî ïðèéìàòèñÿ ç
êðàéíüîþ îáåðåæí³ñòþ, ³ ùî â ö³ëîìó
öÿ ìåòîäîëîã³ÿ ìîæå âèêîðèñòîâóâà-
òèñÿ ò³ëüêè çà â³äñóòíîñò³ àïðîáîâà-
íèõ ìåòîä³â òåðàï³¿. Ïðîòå ïðîâåäåííÿ
ïëàöåáî-êîíòðîëüîâàíèõ äîñë³äæåíü
ìîæå áóòè âèïðàâäàíå ç åòè÷íî¿ òî÷êè
çîðó íàâ³òü ïðè ³ñíóâàíí³ àïðîáîâàíèõ
ìåòîä³â ë³êóâàííÿ çà íàÿâíîñò³ âè-
çíà÷åíèõ îáñòàâèí:

•êîëè ³ñíóþòü ïåðåêîíëèâ³ íàóêîâî
îáãðóíòîâàí³ ìåòîäîëîã³÷í³ ïðè÷è-
íè íåîáõ³äíîñò³ âèêîðèñòàííÿ
ïëàöåáî äëÿ âèçíà÷åííÿ åôåêòèâ-
íîñò³ àáî áåçïåêè äîñë³äæóâàíîãî
ïðîô³ëàêòè÷íîãî, ä³àãíîñòè÷íîãî
àáî òåðàïåâòè÷íîãî ìåòîäó; ÷è 

•êîëè äîñë³äæóºòüñÿ ïðîô³ëàêòè÷-
íèé, ä³àãíîñòè÷íèé àáî òåðàïåâ-
òè÷íèé ìåòîä äëÿ íåâàæêèõ çàõâî-
ðþâàíü, ³ çàñòîñóâàííÿ ïëàöåáî íå
ïðèâåäå äî ï³äâèùåííþ ðèçèêó
ñïðè÷èíåííÿ ñåðéîçíîãî àáî áåçïî-
âîðîòíîãî çáèòêó çäîðîâ’þ.
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Ðåøòè ïîëîæåíü Ãåëüñ³íñüêî¿ Äåê-
ëàðàö³¿ íåîáõ³äíî ñóâîðî äîòðèìóâà-
òèñü, îñîáëèâî ùîäî íåîáõ³äíîñò³ ïðî-
âåäåííÿ â³äïîâ³äíî¿ åòè÷íî¿ òà íàóêî-
âî¿ åêñïåðòèçè.

Îñîáëèâó óâàãó õîò³ëîñÿ á çâåðíóòè
íà îòðèìàííÿ ³íôîðìîâàíî¿ çãîäè â
ïàö³ºíò³â, ùî íàëåæàòü äî îñîáëèâî
óðàçëèâîãî êîíòèíãåíòó. Äîñë³äæåííÿ
ë³êàðñüêèõ çàñîá³â, ïðèçíà÷åíèõ äëÿ
çàñòîñóâàííÿ â ðåàí³ìàö³éí³é ïðàêòè-
ö³, ïåä³àòð³¿, äëÿ ë³êóâàííÿ ïñèõ³÷íèõ
çàõâîðþâàíü, ñòàðå÷î¿ äåìåíö³¿, ó âà-
ã³òíèõ, â³éñüêîâî-ñëóæáîâö³â íåìîæ-
ëèâî áåç ó÷àñò³ ïàö³ºíò³â, ÿê³ ñàì³
íå ìîæóòü äàòè ³íôîðìîâàíó çãîäó
àáî ìîæóòü ò³ëüêè ï³ä òèñêîì.

Ó òàêèõ âèïàäêàõ ³íôîðìîâàíó
çãîäó çà ïàö³ºíòà ìîæå äàòè éîãî çà-
êîííèé ïðåäñòàâíèê (áëèçüêèé ðîäè÷,
áàòüêè, ä³òè) ÷è îô³ö³éíî ïðèçíà÷åíèé
îï³êóí. Çàêîííèé ïðåäñòàâíèê ïîâí³-
ñòþ áåðå ó÷àñòü ó ïðîöåñ³ îòðèìàííÿ ³í-
ôîðìîâàíî¿ çãîäè, ï³äïèñóº òà äàòóº
â³äïîâ³äíó ôîðìó. Îñîáëèâîñò³ ñêëàäàí-
íÿ ³ îòðèìàííÿ ³íôîðìîâàíî¿ çãîäè â
ïåä³àòðè÷í³é ïðàêòèö³, ó âàã³òíèõ, â³é-
ñüêîâî-ñëóæáîâö³â òà ³íøèõ ãðóïàõ ïî-
òðåáóþòü îêðåìîãî ðîçãëÿäó.

Ìàº ñâî¿ îñîáëèâîñò³ é îòðèìàííÿ
³íôîðìîâàíî¿ çãîäè â íåâèë³êîâíèõ
õâîðèõ. Òàê³ ïàö³ºíòè á³ëüøå ñõèëüí³
äî ïðèìóñó ÷è íåâèïðàâäàíîãî ñòèìó-
ëþâàííÿ, à ðèçèê ïðè äîñë³äæåííÿõ
íà íèõ á³ëüø, í³æ ì³í³ìàëüíèé. Â ³í-
ôîðìîâàí³é çãîä³ äëÿ òàêèõ ïàö³ºíò³â
ìàº áóòè òî÷íà ³íôîðìàö³ÿ ïðî ïðè-
éíÿòí³ñòü ó÷àñò³ ïàö³ºíòà â äîñë³ä-
æåíí³ (ä³àãíîç, ïðîãíîç), àëüòåðíàòèâ-
í³ âàð³àíòè ë³êóâàííÿ, ñï³ââ³äíîøåí-
íÿ ðèçèêó òà êîðèñò³ ïðè ó÷àñò³ â
äîñë³äæåíí³.

Íåîáõ³äíà ³íôîðìàö³ÿ ïîâèííà íà-
äàâàòèñÿ ïàö³ºíòîâ³ çàçäàëåã³äü, áàæà-
í³ êîíñóëüòàö³¿ ç ÷ëåíàìè ñ³ì’¿ òà ìå-
äè÷íèìè ôàõ³âöÿìè.

Îñòàíí³ì ÷àñîì ó÷àñíèêàìè êë³í³÷-
íèõ äîñë³äæåíü ÷àñòî ñòàþòü ë³òí³
ëþäè (äîñë³äæåííÿ â êàðä³îëîã³¿, íåâ-
ðîëîã³¿ òîùî). Ö³ ïàö³ºíòè ñõèëüí³
óíèêàòè ó÷àñò³ â äîñë³äæåííÿõ, íåîá-

õ³äíî á³ëüøå ÷àñó äëÿ ïîÿñíåííÿ ¿ì
çàâäàííÿ äîñë³äæåííÿ, äëÿ îáãîâîðåí-
íÿ ³íôîðìîâàíî¿ çãîäè. Âîíè ÷àñò³øå
ïåðåðèâàþòü ó÷àñòü ó äîñë³äæåíí³, ó
íèõ íèæ÷à êîìïëàºíòí³ñòü (ïðèõèëü-
í³ñòü äî ë³êóâàííÿ), à éìîâ³ðí³ñòü
ïðèìóñó òà íåâèïðàâäàíîãî ñòèìóëþ-
âàííÿ âèùà, îñîáëèâî â îñ³á, ïîì³ùå-
íèõ ó ñïåö³àë³çîâàí³ ë³êóâàëüí³ óñòà-
íîâè [9].

Ó äåÿêèõ âèïàäêàõ ìîæíà âêëþ÷àòè
ïàö³ºíòà â äîñë³äæåííÿ é áåç ³íôîðìî-
âàíî¿ çãîäè (íàïðèêëàä, ó ðåàí³ìàö³é-
í³é ïðàêòèö³ ó õâîðèõ, ÿê³ ïåðåáóâàþòü
ó íåñâ³äîìîìó ñòàí³, äîñòàâëåíèõ â êë³-
í³êó áåç ñóïðîâîäó ðîäè÷³â). Öå ìîæëè-
âî â òèõ âèïàäêàõ, êîëè â Ïðîòîêîë³
äîñë³äæåííÿ îïèñàíà ìîæëèâ³ñòü âêëþ-
÷åííÿ òàêèõ ïàö³ºíò³â áåç ³íôîðìîâàíî¿
çãîäè çà óìîâè â³äïîâ³äíèõ âèñíîâê³â
ëîêàëüíèõ åòè÷íèõ êîì³òåò³â.

Çãîäîì, ïðè ïîë³ïøåíí³ ñòàíó, ïà-
ö³ºíò ìàº áóòè ïî³íôîðìîâàíèé ïðî
òå, ùî â³í º ó÷àñíèêîì äîñë³äæåííÿ
òà (÷è) ï³äïèñàòè ³íôîðìîâàíó çãîäó,
àáî â³äìîâèòèñÿ â³ä ïîäàëüøî¿ ó÷àñò³
â äîñë³äæåíí³.

Ìîæëèâ³ âèïàäêè, êîëè ïàö³ºíò àáî
çàêîíí³ ïðåäñòàâíèêè íå ìîæóòü ñàì³
ïðî÷èòàòè òåêñò ³íôîðìîâàíî¿ çãîäè.
Òîä³ ï³ä ÷àñ îòðèìàííÿ ³íôîðìîâàíî¿
çãîäè ìàº áóòè ïðèñóòí³ì ñâ³äîê, ÿêèé
ìàº áóòè íåçàëåæíèì, òîáòî íå
ïîâ’ÿçàíèé ï³äïîðÿäêîâàíèìè ñòîñóí-
êàìè ç äîñë³äíèêîì. Ñâ³äîê ìàº áóòè
ïðèñóòí³ì ïðè îòðèìàíí³ ³íôîðìîâà-
íî¿ çãîäè, ÿêùî ïàö³ºíò íå ìîæå ñàì
ïðî÷èòàòè òåêñò ³íôîðìîâàíî¿ çãîäè
àáî ïàö³ºíò íàëåæèòü äî óðàçëèâîãî
êîíòèíãåíòó (ë³òí³, âàæêî õâîð³ ëþäè
òà ³í.). Ñâ³äîê ï³äïèñóº ³ äàòóº ôîðìó
³íôîðìîâàíî¿ çãîäè ðàçîì ç ïàö³ºíòîì
³ ë³êàðåì-äîñë³äíèêîì.

Îòæå, âèá³ð ó÷àñò³ ÷è íåó÷àñò³ â äî-
ñë³äæåííÿõ º ïåðñîíàëüíèì ð³øåííÿì
ïàö³ºíòà, ïðèéíÿòèì áåç ïðèìóñó, à
çàâäàííÿ â³äïîâ³äíîãî á³îòè÷íîãî êî-
ì³òåòó — öå êâàë³ô³êîâàíà åêñïåðòèçà
³íôîðìîâàíî¿ çãîäè, ùî º îäíèì ç íàé-
âàæëèâ³øèõ åëåìåíò³â ñèñòåìè, êîòðà
ãàðàíòóº åòè÷í³ñòü á³îìåäè÷íèõ äî-
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ñë³äæåíü çà ó÷àñòþ ëþäåé ³ äîòðèìàí-
íÿ ¿õí³õ ïðàâ.

Ï³äñóìîâóþ÷è âèêëàäåíå âèùå,
àâòîð äîòðèìóºòüñÿ ïîçèö³¿ íåîáõ³äíî-
ñò³ ðîçðîáêè Çàêîíó Óêðà¿íè «Ïðî
á³îìåäè÷í³ äîñë³äæåííÿ çà ó÷àñòþ ëþ-
äèíè», ÿêèé áè ðåãóëþâàâ òàêîæ ïî-
ðÿäîê êë³í³÷íèõ âèïðîáóâàíü ë³êàðñü-
êèõ çàñîá³â ç óðàõóâàííÿì ñòàä³¿, íî-
çîëîã³¿ ïàö³ºíòà, ð³øåííÿ åòè÷íîãî

êîì³òåòó, ôîðìè òà çì³ñòó ³íôîðìîâà-
íî¿ çãîäè â êîíòåêñò³ çàãàëüíèõ ïðèí-
öèï³â ïðîâåäåííÿ ìåäèêî-á³îëîã³÷íèõ
åêñïåðèìåíò³â çà ó÷àñòþ ëþäèíè. 
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ñòâåííûõ ñðåäñòâ è èõ ìåñòî â ìåäèêî-áèîëîãè÷åñêîì èññëåäîâàíèè ïðè ó÷àñòèè
÷åëîâåêà. Ñòàòüÿ ïîñâÿùåíà âîïðîñàì ýòè÷íûõ ïðèíöèïîâ è ïðàâîâîãî ðåãóëèðîâà-
íèÿ îðãàíèçàöèè è ïðîâåäåíèÿ êëèíè÷åñêèõ èñïûòàíèé ëåêàðñòâåííûõ ñðåäñòâ.
Â ÷àñòíîñòè àâòîðîì ðàññìàòðèâàþòñÿ ýòèêî-ïðàâîâûå àñïåêòû ðàçðàáîòêè è ïîëó-
÷åíèÿ èíôîðìèðîâàííîãî ñîãëàñèÿ. Îòäåëüíî àâòîðîì àíàëèçèðóþòñÿ ïîëîæåíèÿ
îòíîñèòåëüíî ïðèìåíåíèÿ ïëàöåáî ïðè êëèíè÷åñêèõ èññëåäîâàíèÿõ ëåêàðñòâåííûõ
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ПОГЛЯД НАУКОВЦЯ

Í. Êàøêàíîâà

ñðåäñòâ. Àâòîð äåëàåò âûâîä, ÷òî êëèíè÷åñêèå èñïûòàíèÿ ëåêàðñòâåííûõ ñðåäñòâ
ÿâëÿþòñÿ âèäîì ìåäèêî-áèîëîãè÷åñêîãî ýêñïåðèìåíòà ïðè ó÷àñòèè ÷åëîâåêà è òðå-
áóåò îòäåëüíîãî ðåãóëèðîâàíèÿ Çàêîíîì Óêðàèíû «Î ìåäèêî-áèîëîãè÷åñêèõ ýêñïå-
ðèìåíòàõ ïðè ó÷àñòèè ÷åëîâåêà», íàä ïðîåêòîì êîòîðîãî ðàáîòàåò àâòîð.

Êëþ÷åâûå ñëîâà: ïðàâà ÷åëîâåêà, áèîìåäèöèíñêèå èññëåäîâàíèÿ, êëèíè÷åñêèå
èññëåäîâàíèÿ, ëåêàðñòâåííûå ñðåäñòâà, ïëàöåáî, èíôîðìèðîâàííîå ñîãëàñèå  

Kashkanova N. Legal regulation of clinical trials of medicines and their role in
biomedical research of individuals. The concerns the ethical and legal aspects of clini-
cal trials as a kind of biomedical researches, which are essential for obtaining and se-
lection of new safer and more effective drugs. Recently, the role of clinical trials has
increased in connection with the introduction of practical public health principles of
evidence-based medicine.

Under the Ukrainian legislation a clinical trial of medicines — is the research scien-
tific work, which aims to research involving human subjects research intended to dis-
cover or verify the clinical, pharmacological and / or other pharmacodynamic effects of
one or more investigational medicinal products and / or identify any adverse reactions
to one or more investigational medicinal products and / or to study absorption, distribu-
tion, metabolism and excretion of one or more drugs to confirm its (their) safety and /
or efficacy.

The practice of conducting clinical trials in Ukraine is significant. From 1996 to the
present time in Ukraine applicants clinical trials received 4019 positive conclusion on
the possibility of clinical trials as domestic manufacturers, foreign manufacturers in
international multicenter clinical trials.

During the 1st half of 2014 in Ukraine there is a positive dynamics of the number
of the findings of the Centre for clinical trials: 155 conclusions, including internation-
al multicenter clinical trials — 108 findings (in the first half of 2013: 123 including
international multicenter clinical trials — 93 conclusions).

Under the legislation studied the protection provided by assessing the risk / benefit
ratio as prior to each clinical trial, including on the basis of previous studies, and dur-
ing its implementation through oversight by the State Expert Center of Ministry of
Health of Ukraine (hereinafter — Center) and ethics Committees with appropriate
health institution.

In Ukraine, the implementation of international principles of clinical trials began
with the adoption of the Law of Ukraine «On Medicines», Art. 7 and Art. 8 is devoted to
the examination of the clinical trials, their conduct and protect the patients (volunteers)
and above Ministry of Health of Ukraine Order ¹ 690 On approval of clinical trials and
expertise of clinical trials and Model Regulations of the Ethics Committee. Therefore,
clinical trials are allocated in Ukraine as a separate type of biomedical research.

Ukraine’s participation in the conduct of multi-center clinical trials carried out si-
multaneously in many countries, is important for patients and doctors in general. For
patients - is an opportunity to get free treatment with new drugs to physicians — a fa-
miliarity with new technologies treatment for the country — the possibility of further
registration of drugs with proven efficacy and safety.

The other ethical and legal problems in clinical trials of medicines are placebos.
Placebo - a pharmaceutical product containing no active principle. For comparative
studies with placebo in shape, color, taste, smell, method of appointment and so on
completely mimics the study drug.

Data obtained in the placebo group, a «background», which is due to the natural
flow of events during a clinical trial, without the use of study therapy. Assessment of
the results obtained in the active treatment group is against this background. The
study, which compared the effect of each other active treatment and placebo is a
«placebo-controlled study.» His role in the accuracy of information overestimated, and
the difficulties at the same time as the ethical and legal regulation.

Summarizing the above, the author holds positions need to develop the Law of
Ukraine «On biomedical research involving human subjects» which would also regulate
the procedure for clinical trials of medicines.

Key words: human rights, biomedical researches, clinical trials, medicines, placebo,
informed consent
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ВІЧНА ПАМ’ЯТЬ

Êîëåêòèâ Íàóêîâî-äîñë³äíîãî ³íñòèòóòó ³íòåëåêòó-
àëüíî¿ âëàñíîñò³ ÍÀÏðÍ Óêðà¿íè ç ãëèáîêèì ñóìîì
ñïîâ³ùàº, ùî 04.08.2015 ð. íà 76-ìó ðîö³ æèòòÿ íå
ñòàëî â³äîìîãî íàóêîâöÿ, â÷åíîãî ñåêðåòàðÿ íàøîãî
²íñòèòóòó Íåæèáîðöÿ Âîëîäèìèðà ²âàíîâè÷à, ÿêèé
ñòîÿâ á³ëÿ âèòîê³â ñòâîðåííÿ íàøîãî ²íñòèòóòó òà ñâîºþ
áàãàòîð³÷íîþ ïðàöåþ ñïðèÿâ ðîçâèòêîâ³ íàö³îíàëüíî¿
ñèñòåìè ³íòåëåêòóàëüíî¿ âëàñíîñò³. 

Âîëîäèìèð ²âàíîâè÷ ìàâ íåëåãêå äèòèíñòâî, àäæå
íàðîäèâñÿ 14.07.1940 ð., áóâ äèòèíîþ â³éíè. Ïðèéøîâ
ó öåé ñâ³ò ó ñëàâíîìó óêðà¿íñüêîìó ì³ñò³ ×åðêàñè, ç
ÿêîãî äîñèòü øâèäêî áàòüêè éîãî âèâåçëè, ïðîòå ëþáîâ
äî ÿêîãî ïðîí³ñ ÷åðåç óñå æèòòÿ òà ÷àñòî ïîâåðòàâñÿ
îñòàíí³ìè ðîêàìè. Íåäàðåìíî ñàìå çà éîãî ó÷àñò³
²íñòèòóò ïðîâîäèâ ùîð³÷í³ êîíôåðåíö³¿ ç ³íòåëåêòóàëü-
íî¿ âëàñíîñò³ ñï³ëüíî ç ×åðêàñüêèì íàö³îíàëüíèì óí³-

âåðñèòåòîì ³ìåí³ Áîãäàíà Õìåëüíèöüêîãî. Ç 1957 äî 1962 ðð. Â. ². Íåæèáîðåöü
íàâ÷àâñÿ â Êè¿âñüêîìó ³íæåíåðíî-áóä³âåëüíîìó ³íñòèòóò³. Ï³ñëÿ çàê³í÷åííÿ ³íñòè-
òóòó çà ðîçïîä³ëîì áóâ íàïðàâëåíèé íà ï³äíÿòòÿ Ö³ëèíè, äî ì. Êóñòàíàé
(Êàçàõñòàí), ó áóä³âåëüíèé òðåñò ¹ 2, â ÿêîìó ïðàöþâàâ íà ïîñàäàõ ìàéñòðà, âèêîí-
ðîáà, ñòàðøîãî âèêîíðîáà, à â 1965 ð. ïîâåðíóâñÿ äî Óêðà¿íè. Òóò â³í ïðîäîâæèâ
ñâîþ ïðîôåñ³éíó ä³ÿëüí³ñòü é ïðàöþâàâ ç 1965 äî 1968 ðð. ó òðåñò³ ¹ 3
Ãîëîâì³ñüêáóäó ì. Êèºâà íà÷àëüíèêîì ïëàíîâî-âèðîáíè÷îãî â³ää³ëó. 

Ïî÷èíàþ÷è ç 1969 ð. Âîëîäèìèð ²âàíîâè÷ íàçàâæäè â³ääàâ ñâîº æèòòÿ ïîêëèêó
íàóêè. Âèêîðèñòîâóþ÷è ñâ³é âèðîáíè÷èé äîñâ³ä, â³í ïåðåéøîâ äî Íàóêîâî-äîñë³ä-
íîãî åêîíîì³÷íîãî ³íñòèòóòó Äåðæïëàíó ÓÐÑÐ (ï³çí³øå — Ì³íåêîíîì³êè Óêðà¿íè),
â ÿêîìó ïðàöþâàâ íà ïîñàäàõ ñòàðøîãî òà ïðîâ³äíîãî íàóêîâîãî ñï³âðîá³òíèêà äî
ñåðïíÿ 2000 ð., äî âèõîäó íà ïåíñ³þ. Ó 1973 ð. çàõèñòèâ êàíäèäàòñüêó äèñåðòàö³þ
ç åêîíîì³êè, à â 1992 ð. îòðèìàâ çâàííÿ ñòàðøîãî íàóêîâîãî ñï³âðîá³òíèêà. 

Ìàþ÷è øàëåíó åíåðã³þ, ó æîâòí³ 2000 ð. ïîñòóïèâ íà ðîáîòó äî Óêðà¿íñüêîãî
³íñòèòóòó íàóêîâî-òåõí³÷íî¿ ³ åêîíîì³÷íî¿ ³íôîðìàö³¿ íà ïîñàäó ïðîâ³äíîãî íàóêî-
âîãî ñï³âðîá³òíèêà. Ï³çí³øå îá³éìàâ ïîñàäè çàñòóïíèêà çàâ³äóþ÷îãî ïðîãíîçíî-
àíàë³òè÷íîãî öåíòðó, çàâ³äóþ÷îãî öåíòðó ³íòåëåêòóàëüíî¿ âëàñíîñò³ ³ îñâ³òè. 

Ç êâ³òíÿ 2003 ð. Âîëîäèìèð ²âàíîâè÷ ïîâ’ÿçàâ ñâîþ ïðîôåñ³éíó ä³ÿëüí³ñòü ç
Íàóêîâî-äîñë³äíèì ³íñòèòóòîì ³íòåëåêòóàëüíî¿ âëàñíîñò³ Àêàäåì³¿ ïðàâîâèõ íàóê,
äå ³ç 2004 ð. ñòàâ áåççì³ííèì ó÷åíèì ñåêðåòàðåì. Çà ñâ³é æèòòºâèé øëÿõ íàïèñàâ
ïîíàä 150 ðîá³ò, ñïî÷àòêó ç åêîíîì³êè áóä³âíèöòâà, à ï³çí³øå — ç åêîíîì³êè ³íòå-
ëåêòóàëüíî¿ âëàñíîñò³ é ³ííîâàö³éíî¿ ä³ÿëüíîñò³. Éîãî ââàæàëè íàéêðàùèì ³ íàé-
äîñâ³ä÷åí³øèì ó÷åíèì ñåêðåòàðåì íàóêîâèõ ³íñòèòóò³â ó ëàâàõ àêàäåì³¿. Àäæå
Âîëîäèìèð ²âàíîâè÷ ì³ã â³äïîâ³ñòè íà áóäü-ÿêå çàïèòàííÿ, ï³äãîòóâàòè äîêóìåíòè
áóäü-ÿêî¿ ñêëàäíîñò³, íàäàòè êîíñóëüòàö³þ. 

Áàãàòî ðîê³â ïðèñâÿòèâ ïîïóëÿðèçàö³¿ çíàíü ç ³íòåëåêòóàëüíî¿ âëàñíîñò³ òà ³ííî-
âàö³é, çàâæäè áðàâ àêòèâíó ó÷àñòü ó ï³äãîòîâö³ òà ïðîâåäåíí³ ùîð³÷íèõ ãàëóçåâèõ
êîíôåðåíö³é, ùî ïðîâàäèëèñÿ ïî óñ³é Óêðà¿í³ — â³ä Êèºâà äî Îäåñè, â³ä Êðèìó äî
×åðêàñ. Ïðîòÿãîì òðèâàëîãî òà ñêëàäíîãî òðóäîâîãî øëÿõó Âîëîäèìèð ²âàíîâè÷ çà
ñâîþ ïðîôåñ³éíó é ñóìë³ííó ïðàöþ îòðèìóâàâ ÷èñëåíí³ ïîäÿêè, çîêðåìà é ó ñôåð³
³íòåëåêòóàëüíî¿ âëàñíîñò³. Ð³øåííÿì Ïðåçèä³¿ ÍÀÏðÍÓ Â. ². Íåæèáîðöþ
28.04.2009 ð. áóëî îãîëîøåíî ïîäÿêó çà ñóìë³ííó ïðàöþ, âèñîêó òðóäîâó äèñöèïë³-
íó òà àêòèâíó ó÷àñòü ó ä³ÿëüíîñò³ êîëåêòèâó. 

Â. ². Íåæèáîðåöü êîðèñòóâàâñÿ çàñëóæåíèì àâòîðèòåòîì ³ ãëèáîêîþ ïîâàãîþ
íå ëèøå ñåðåä ñï³âðîá³òíèê³â ²íñòèòóòó, àëå é çà éîãî ìåæàìè. Ñïðàâæí³é äðóã, áåç-
ê³íå÷íî äîáðà, ïîðÿäíà, ÷åñíà, ³íòåë³ãåíòíà ëþäèíà. Â³â àêòèâíèé ñïîñ³á æèòòÿ, çà-
éìàâñÿ ñïîðòîì, áóâ äóøåþ áóäü-ÿêî¿ êîìïàí³¿. Ó íüîãî áóëî ùå òàê áàãàòî òâîð÷èõ
ïëàí³â é çàäóì³â, ÿê³ â³í ñïîä³âàâñÿ ðåàë³çóâàòè ïðîòÿãîì ñâîãî äîâãîãî æèòòÿ…  

Êîëåêòèâ ²íñòèòóòó âèñëîâëþº ãëèáîê³ ñï³â÷óòòÿ áëèçüêèì 
³ ð³äíèì ïîìåðëîãî. Äëÿ íàñ óñ³õ öå íåïîïðàâíà âòðàòà 



АВТОРАМ

Ðåäàêö³ÿ ïðèéìàº ðóêîïèñè ñòàòåé, ùî ðàí³øå íå äðóêóâàëèñÿ, íà åëåêòðîííèõ
íîñ³ÿõ, íàáðàíèõ ó ïðîãðàì³ MS Word, îáñÿãîì äî 12 ñòîð³íîê (øðèôò — Times New
Roman, ðîçì³ð — 14, ³íòåðâàë — 1,5).

Ñòàòò³ ïîâèíí³ â³äïîâ³äàòè âèìîãàì ÂÀÊ Óêðà¿íè ùîäî íàóêîâèõ ðîá³ò, îáîâ’ÿç-
êîâî ìàòè ðåöåíç³þ é àíîòàö³¿ ðîñ³éñüêîþ òà àíãë³éñüêîþ ìîâàìè (ç ïåðåêëàäîì
òðüîìà ìîâàìè ïð³çâèùà é ³ìåí³ àâòîðà ³ íàçâè ñòàòò³). Ïðîõàííÿ äî àâòîð³â: ðàçîì
ç ìàòåð³àëàìè íàäñèëàòè ñâîþ ôîòîãðàô³þ. ²ëþñòðàòèâíèé ìàòåð³àë ìàº áóòè ó ôîðìà-
ò³ .tif àáî .jpg, ðîçì³ðîì 300 dpi. 

Äî ñòàòåé äîïèñóâà÷³â, ÿê³ íå ìàþòü íàóêîâîãî ñòóïåíÿ, îáîâ’ÿçêîâî ìàþòü äîäà-
âàòèñÿ: ðåöåíç³ÿ êàíäèäàòà ÷è äîêòîðà íàóê â³äïîâ³äíîãî ôàõó, âèòÿã ç ïðîòîêîëó
çàñ³äàííÿ êàôåäðè ïðî ðåêîìåíäàö³þ ñòàòò³ äî äðóêó, çàñâ³ä÷åí³ íàëåæíèì ÷èíîì.

Ñòàòòÿ ìàº ì³ñòèòè òàê³ â³äîìîñò³ (ç íîâîãî àáçàöó ÷åðåç îäèí ðÿäîê):
1) ç ë³âîãî êðàþ àðêóøà îäíèì ðÿäêîì — ïð³çâèùå òà ïîâíå ³ì’ÿ àâòîðà (àâòîð³â)

óêðà¿íñüêîþ ìîâîþ; íàóêîâèé ñòóï³íü, â÷åíå çâàííÿ ÷è ³íøà ³íôîðìàö³ÿ, ùî ñòîñó-
ºòüñÿ íàóêîâî¿ ä³ÿëüíîñò³ àâòîðà (-³â); íàçâà óñòàíîâè, îðãàí³çàö³¿, äå ïðàöþº àâòîð
(àâòîðè);

2) ç ë³âîãî êðàþ àðêóøà âãîð³ — ÓÄÊ;
3) ïîñåðåäèí³ íàñòóïíîãî ðÿäêà — íàçâà ñòàòò³;
4) ç íîâîãî àáçàöó óêðà¿íñüêîþ ìîâîþ àíîòàö³ÿ (3–4 ðå÷åííÿ); 
5) ç íîâîãî àáçàöó êëþ÷îâ³ ñëîâà (äî 6 ñë³â àáî ñëîâîñïîëó÷åíü) óêðà¿íñüêîþ ìîâîþ;
6) òåêñò ñòàòò³;
7) ñïèñîê ë³òåðàòóðè íàâîäÿòü çã³äíî ç ÄÑÒÓ 7.1:2006, îôîðìëþþòü ÿê ïðèê³í-

öåâ³ ïðèì³òêè, òîáòî ó [ ], â³äïîâ³äíî äî âèìîã ÂÀÊ Óêðà¿íè çà Ôîðìîþ 23.
Óñ³ öèòàòè àâòîð çîáîâ’ÿçàíèé çâ³ðèòè ç ïåðøîäæåðåëàìè. Ñïèñîê ë³òåðàòóðè

íàâîäÿòü ó ïîðÿäêó çãàäóâàííÿ â ðîáîò³ (íå ïîòð³áíî ðîáèòè òåêñòîâèõ ïîñèëàíü
ó íàïèñàíîìó, ëèøå öèôðè ó êâàäðàòíèõ äóæêàõ (íàïðèêëàä, [12, 43]);

8) ï³ñëÿ ñòàòò³ ç íîâîãî àáçàöó — àíîòàö³¿: 
ðîñ³éñüêîþ — ïð³çâèùå òà ïîâíå ³ì’ÿ àâòîðà (àâòîð³â), íàçâà ñòàòò³, òåêñò àíîòà-

ö³¿ (3–4 ðå÷åííÿ), êëþ÷îâ³ ñëîâà (äî 6 ñë³â àáî ñëîâîñïîëó÷åíü);
àíãë³éñüêîþ — ïð³çâèùå òà ïîâíå ³ì’ÿ àâòîðà (àâòîð³â), íàçâà ñòàòò³, òåêñò ðîç-

øèðåíî¿ àíîòàö³¿ (1—1,5 ñòîð³íêè À4, 3000–5000 çíàê³â), êëþ÷îâ³ ñëîâà (äî 6 ñë³â
àáî ñëîâîñïîëó÷åíü);

ÿêùî ñòàòòÿ íàïèñàíà ³íøîþ ìîâîþ (ïîëüñüêîþ, ³ñïàíñüêîþ òîùî) — ïð³çâèùå
òà ïîâíå ³ì’ÿ àâòîðà (àâòîð³â), íàçâà ñòàòò³, òåêñò àíîòàö³¿ ìîâîþ ñòàòò³ (3–4 ðå÷åí-
íÿ), êëþ÷îâ³ ñëîâà (äî 6 ñë³â àáî ñëîâîñïîëó÷åíü);

10) ³íôîðìàö³ÿ ïðî àâòîðà (àâòîð³â).
Ó ôàéë³ ñòàòò³, íà íàñòóïíîìó àðêóø³, ïîäàþòü â³äîìîñò³ ïðî àâòîðà (ñï³â-

àâòîð³â):
• ïð³çâèùå, ³ì’ÿ òà ïî áàòüêîâ³;
• êîíòàêòíà ³íôîðìàö³ÿ (íîìåð òåëåôîíó, åëåêòðîííà ïîøòà, ïîøòîâà àäðåñà).
Ðåäàêö³ÿ ëèøàº çà ñîáîþ ïðàâî íà ðåäàãóâàííÿ òà ñêîðî÷åííÿ ðóêîïèñ³â. Çà äî-

ñòîâ³ðí³ñòü ³íôîðìàö³¿ òà ñòàòèñòè÷íèõ äàíèõ, ÿê³ ì³ñòÿòüñÿ â ðóêîïèñàõ, â³äïî-
â³äàëüí³ñòü íåñå àâòîð. Ðåäàêö³ÿ íå çàâæäè ïîä³ëÿº ïîçèö³þ àâòîð³â ïóáë³êàö³é.
Ðåäàêö³ÿ òàêîæ ëèøàº çà ñîáîþ ïðàâî ïîâåðòàòè ìàòåð³àëè àâòîðàì äëÿ âèïðàâëåí-
íÿ âèÿâëåíèõ ïîìèëîê ³ äîîïðàöþâàííÿ, ñêîðî÷óâàòè òà ðåäàãóâàòè íàäàí³ òåêñòè.
Ñòàòò³, ïîäàí³ ç ïîðóøåííÿì âêàçàíèõ âèìîã, íå ïóáë³êóþòüñÿ. Ëèñòóâàííÿ ç äîïèñó-
âà÷àìè íå âåäåòüñÿ. 

Íàä³ñëàí³ äî ðåäàêö³¿ ìàòåð³àëè àâòîðàì íå ïîâåðòàþòüñÿ. Ïîâòîðíå âèäàííÿ
ñòàòåé, ðîçì³ùåíèõ íà øïàëüòàõ æóðíàëó «Òåîð³ÿ ³ ïðàêòèêà ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³», ìîæëèâå ëèøå çà çãîäîþ ðåäàêö³¿.

Àâòîð, ÿêèé ïîäàâ ìàòåð³àëè äî äðóêó, ââàæàºòüñÿ òàêèì, ùî ïîãîäæóºòüñÿ íà
ïîäàëüøå áåçîïëàòíå ¿õ ðîçì³ùåííÿ íà ñàéò³ ÍÄ² ³íòåëåêòóàëüíî¿ âëàñíîñò³ ÍÀÏðÍ
Óêðà¿íè òà Íàö³îíàëüíî¿ á³áë³îòåêè Óêðà¿íè ³ìåí³ Â. ². Âåðíàäñüêîãî.

Â³äòâîðåííÿ ìàòåð³àë³â æóðíàëó àáî ¿õí³õ ÷àñòèí áóäü-ÿêèìè çàñîáàìè ÷è â
áóäü-ÿê³é ôîðì³, çîêðåìà ³ â ²íòåðíåò³, çàáîðîíÿºòüñÿ áåç ïèñüìîâîãî äîçâîëó ðåäàê-
ö³¿ æóðíàëó.

Îñîáèñò³ íåìàéíîâ³ ïðàâà º íåâ³ä÷óæóâàíèìè òà íàëåæàòü àâòîðàì ñòàòåé. Ìàé-
íîâ³ ïðàâà ³íøèõ àâòîð³â íàëåæàòü öèì àâòîðàì.

Á³ëüø äåòàëüíà ³íôîðìàö³ÿ íà ñàéò³: www.ndiiv.org.ua/ua/zhurnal-teorija-i-prakty-
ka-intelektualnoji-vlasnoci.html.
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