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®YHKIIII CTOPOHU 3AXHUCTY
B SMATAJIBHOMY KRPUMIHAJIBHOMY ITPOBA/IZREHHI

Busnaueno nonammas KpumiHQIbHO-NPOYECYaibHOL PYHKYIL ma
nowammsa QYHKYIl 3axucmy 6 3mazaaibHOMY KPUMIHAJLbHOMY
nposadiierHti, 3’8C08aHO 0CHOBHI nNidxo0u 00 PO3YMIHHS Ub020
NOHAMMSL, G MAKONC KOJLO YLACHUKIB, AKi Haexamb 00 COpOHU
3axucmy 8 KpuMiHaabHoMy nposadxcenti. Bucgimaieno ocHo6Hi
npouecyanivHi npaea, AKUMU HAOINAEMbCA CMOPOHA 3axucmy 0a
BUKOHAHHA CE0LX PYHKUYILL.

KimouoBi ci10Ba: IOHATTS KPUMiHAJIBHO-IIPOIIECYaTbHOL PYHKIT, (YyHKITIA 3aXUCTy, CTOPOHA
BaXUCTY.

Ha croroani B KpumiHAIBLHO-IIPOITECYATbHIN HAYITL Joci He c(hopMyBaJIOCs €IIHOTO
OigAX0ny OO0 BHU3HAUEHHS MHOHATTA KPUMIiHAJILHO-IPOIlECYAJIbHUX (PYHKITIH, UiTKe
PO3MErKyBaHHSA SIKUX MOJKJIMBE TiJIbKH IIPU 3MarajbHid MOOYAOBI KPUMiHAJIBHOIO
cynoumHcTBa. KpumiHanpHMEA mporecyanbHUE Komekc YKpainu (KIIK Vipainm)
3aKpINIMB 3MAaraJIbHICTh SIK ONHY i3 3araJbHMUX 3acal] KPUMiHAJIBHOI'O IIPOBAIYKEHHS, a
TaKOXK [aB BU3HAUEHHSA IIOHATTS CTOPiH KPUMIiHAJIBLHOTO IIPOBAIKEHHS, KOHKPETHO
BKa3aBIIM YYaCHUKIB KPUMiHAJBHOTO ITPOBAKEHHSA, AKi HaJIEKaTb MO CTOPOHU
OOBHHYBaUYeHHs Ta CTOPOHU 3aXUCTY. Bci ITi HoBeJH € IysKe BasKJIMBIMU TA CIIPUUMHSIOTH
HeoOXimHicTh MOCHiI)KeHHSA TeMH KPUMiHaJbHO-IIPOIleCYyaJbHUX (PYHKIIN y
KpUMiHAJTBHOMY IIPOBAXKeHHi, 30KpeMa (DYHKITifi CTOPOHMN 3aXMCTY.

ITpobieMu, IO CTOCYIOTBCS KPUMiHAJIBHO-IIPOIECYANbHUX (GYHKIM, OyJIm
IpeaMeTOM AOCTiIKeHHS B IpalaX TaKUX YUeHNX—IIPoIecyaticTis, ak C. A. Aibmepr,
A. M. Baes, 0. M. I'pomesuii, M. M. I'pogsuncbkuii, B. C. 3enenenpKuii,
JI. 0. Kokopen, O. M. Jlapia, M. M. Mixeeuko, 1. O. MoToBinmoBKep,
B. II. Haxxumos, P. 1. Paxynos, A. JI. Pusmin, B. M. CaBurbkuii, M. C. CrporoBud,
M. O. Yemsrnos, O. I'. IlTuno, II. C. Expxunan, M. JI. Iky0 Ta iHIIIMX HAYKOBIIiB.

Memorw uiei cmammi € BU3HAUEHHS HOHATTA KPUMiHAJIBHO-IPOIECYATbHOL
¢yHKIT Ta TOHATTA (PYHKINI 3aXMCTy B 3MarajJbHOMY KPHUMiHAJHLHOMY IIPOBAIKEHHI,
3’sCyBaHHS OCHOBHUX MiIXOMiB J0 PO3YMIiHHS ITHOTO ITOHATTSA, & TAKOYK BUCBITJIEHHS
OCHOBHUX IIPOIIECYATbHUX TIPAB, AKUMU HAMJISIETHCA CTOPOHA 3aXVCTY JJIsI BUKOHAHHS
CBOiX (DYHKITifi.

3MarajbpHIiCTh perjiaMeHTy€ IIPOIeAypPy BUPIIIEHHS CIOPY MiX CTOPOHOIO
0OBUHYBaUYeHHS i CTOPOHOIO 3aXUCTY, IKi MalOTh cylepewInBi inTepecu. IIpu samaraabHii
no0yIoBi KPUMiHAJILHOTO IIPOBAIKEHHA CTOPOHM MAIOTh PiBHI IIpaBa Ha 30MpaHHS Ta
HOJAaHHA 0 CyAy pedeii, TOKYMEHTIB, iHIIINX TOKAa3iB, KJIOIOTaHb, CKApT, a TAKOXK Ha
peasizarrito immmx mpas, nepenbauennx KIIK Yikpainm.

3MaraJpbHICTh TaKO:K mependadae, 0 IIiji Yac KPUMiHAJIBHOTO ITPOBAIKEHHS
(yHKIIII 00BUHYBaUYeHHSA, 3aXWCTY Ta CYJOBOTO POSIVIALY He MOKYTHb HMOKJIANATUCS HA
OOVH i TOU ’Ke oprad 4um cJay:K00By ocod0y. Cym, 36epiraioun 00’€KTHBHICTH Ta
HeyIlepeaKeHiCcTh, CTBOPIOE HeOOXigHI yMOBH AJsA peasisalfii cropoHaMu IxHixX
MIPOIleCYaIbHUX IIPAaB Ta BUKOHAHHSA MIPOIIECYaILHIX 000B’sI3KiB. 3 IIHOr'0 BUILINBAE, III0
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Ha OCHOBi 3MaraJbHOCTI HeOOXiZHMM i OZHOYACHO JOCTATHIM € BHUILIEHHS TPLOX
IpoIecyaabHNX (PYHKINN: OOBUHYBaUeHHSA, 3aXVCT i BUPIIIIEHHS CIPABU CYIOM.

Y mayri KpuMiHAILHO-IIPOIIECYaJILHOIO IpaBa cDOPMYBAIUCS JECATKY IIiIXOmiB
[0 BU3HAYEHHS IIOHATTA (PYHKIIH y KpuMiHaabHOMY cymoumHcTBi. KoiKeH 3 Takmx
OigxoniB 3acHOBAHWU Ha HOPMAaX YMHHOIO B MEeBHUN MOMEHT KPHUMiHaAJLHO-
TIPOIleCyaJbHOI0 3aKOHOJABCTBA Ta B 3HAYHIN Mipi BUBHAUAETLCA camMe HUM.

Onui BUeHi KpHMiHAJIBHO-IIPOIIECYATbHOI0 (DYHKITI€I0 BBAKAIOTL YACTHUHY
KPUMiHAJIBHO-IIPOIIECYaIbHOIL JisJIBHOCTI, iHIIT — ITij] HeI0 pO3yMilOTh IIEBHUN HAIIPSIMOK,
0COOJIMBUM UMHOM BigMeXKOBaHy CTOPOHY, BIJ KPUMiHAJIBHO-IIPOLECYATIBHOIL JisILHOCTI,
TpeTi — BHUpaKeHe y MeBHUX HAIPAMKAaxX KPUMiHAJLHO-IIPOIEeCYaJbHOI AifAIBLHOCTI
MPU3HAUYEHHST Ta POJib Cy0 €KTiB KpMMiHAIBbHOTO cyaoumHcTBa [1, c. 54], ueTBepTi —
TPaKTYIOTh il K BUAW, HAIIPAMKH MisJIBHOCTI Cy0 €KTiB KPHMMiHAJIBHOIO Iporiecy [2,
c. 84], oOyMoBJIeHi iX POJLIIO, MPU3HAYEHHAM Ta METOIO YYaCTi y CIIpaBi.

Ha nymry FO. M. I'porrieBoro, mporiecyaibHi (DYHKITI — ITe BUPasKeHi y 3aKOHi
OCHOBHI HAIIPSMHU IIPOIIECYaJILHOI MisJIBHOCTI, IO 3AiMCHIOIOTHCS 3 METOIO0 peasisalrii
3aBJaHb KPUMIiHAJILHOTO CYJOUYMHCTBA YUACHUKAMU, YIIOBHOBAYKEHMMHU Ha BeIeHHS
mporiecy abo HAJLIeHNMI IIPaBaMU IJIS aKTUBHOIL YUYACTi Y KPUMiHAIBHOMY IIPOBaIKEeHHL
3 METOI0 3aXVCTy CBOIX 3aKOHHUX iHTepeciB [3, c. 23].

JJ1s1 XapaKTepHCTUKY X HAIIPSIMIiB IPOIECYaTHHOIL AiATEHOCTI OCOOIMBE 3HAYEHH ST
MaroTh 3akpimieHi B cT. 2 KITK Ykpaiuu 3aBmaHHA KPUMiHAJILHOIO IIPOBAIYKEHHS, AKi
TOJIATAIOTh YV 3aX¥CTi 0CO0M, CYCIILILCTBA TA JEPIKABU BiJl KPUMiHAJIBHIX IIPABOIIOPYIIIEHb,
OXOPOHIi IIpaB, CBOOO/ Ta 3aKOHHUX iHTEPECiB YUYACHUKIB KPUMiHAJIBHOTO ITPOBAKEeHH,
a TaKOXK 3a0e3IIeUeHHi IITBUIKOI0, IIOBHOTO Ta HEeyIepeIKeHOr0 PO3CIiTyBaHHs i CyI0OBOTO
PpOBIJIALY IJIsi TOTO, 100 KOYKHMUII, XTO BUMHUB KpHMiHAJbHE IIPABOIOPYIIIEHHS, OyB
IPUTATHYTUI [0 BiAIIOBiZaJBHOCTI B Mipy CBO€i BMHMU, KOIEH HEBUHYBATHI He OyB
OOBUHYBaueHNT ab0 3acyI:KeHUii, KOJHa ocoba He OyJa IIiamaHa HeoOI'DPYHTOBAHOMY
TIPOIECYAIbHOMY IIPUMYCY i I1100 40 KOXKHOIO YUaCHWKA KPUMIiHAJIBHOIO IIPOBAIKEeHHA
OyJia 3acCTOCOBaHA HAJIEKHA IIpaBoBa IIporiexypa. Came IIi 3aBOAHHS JIeXKATh B OCHOBI
PO3HOALITY KpUMiHAJBHO-IIPOIECYAILHIX (DYHKITI.

Tpagurtifino B Haylli KPUMiHAJBHOIO IIPOIECY BUILISIOTH 3 OCHOBHI (DYHKITII:
0OBMHYBaueHHs, 3aXVCTy Ta BUPIIIIEHHS CIIPaBU CyoM. BOHU € OCHOBHMMU OCKiJIBKMU,
000B’ I3K0BO BIPAYKAIOTHCA Y IIEHTPAIbHIM cTa il IIpoltecy Ta iX po3MeKyBaHHA BU3HAYAE
3MarajibHy mmo0ymoBy cymoBoro posrisany. Ile, sBicHO, cTaBUTH iX Ha 0coOJIBe Miclie y
3araJbHiil cucTeMi KpuUMiHaJbHO-TIpolecyadbHUX (GyHKIiN [4, c. 14]. IIpore
KPUMiHAJIBHOMY CYJIOUMHCTBY BJIACTHBI I iHIII (PyHKITT, y TOMY YmMCIIi PO3CJIiayBaHHS
cIpaBU, HATVISA 3a JOAEPYKAHHAM i IPaBUJILHHM 3aCTOCYBAaHHSM 3aKOHIB (Harysam
IPOKYypopa 3a OOAepP:KaHHAM 3aKOHIB IPH HPOBEIAEHHI JOCYZOBOI'O PO3CJIiTyBaHHS
(misHaHHS Ta JOCYIOBOIO CJiAICTBA) Y (DOPMI IIPOIECYATHLHOTO KEPiBHUIITBA JOCYIOBUM
PO3CIiTyBaHHAM), IiATPUMAHHS ITUBLILHOTO IIO30BY i 3alepeueHHs IIPOTU IIMBLILHOTO
mo30By. Bci BoHM MOB’si3ami 3 3a3HAaUEHMMHK OCHOBHUMHN (DYHKI[iAMU i 0e3 HUX, AK
MIPaBUJIO, He MOXKYTh OTPUMATH CBOT'O BUPaKEHHA B KPUMiHAJIBHOMY IIPOIIECi.

Buninenna tux uyu iHIMmMX GQYHKINN i MOMKJIMBICTE iX 3AiMiCHEHHA KOHKPETHUMU
YJYaCHMKaMU IIPOIleCy 3aJIe’KUTh He Bij BoJIi i OaKaHHS OCTaHHIX, a Bij] 3aKOHOIABIIA,
AKWH, BPaxOBYIOUU DI (DAKTOPiB, Y TOMY UHMCJL i 3aKOHM IICMXOJIOTii, HOPMATHBHO
3aKpilMB BiAIIOBIAHY CTPYKTYPY CYAOUMHCTBA, III0 BiZoOpaskae peasbHUII CTaH peueit,
mpaBa Ta 3aKOHHI iHTepecu yYacHHMKIiB KPUMiHAJBHOTO ITPOBAJKEHHSA, METY, IO
JIOCATHEHHSI SIKOl BOHU IIPAarHyTb. [HINIMMU CJIOBaMU, KPUMiHAJIBHO-IIPOIECYyaATbHA
GyHKITA — e 00’eKTUBHA KaTeropisi, BimoOpaskeHa B UMHHOMY 3aKOHi. BoHa Bu3Hauae
mpolecyajJibHe CTAHOBUIIE KOMKHOTO YYACHHKA 1 He 3aJIeKUTh Bil MOro KOHKPETHOI
HO3UIlil B TOMY UM iHIIOMY KPHMiHaAJIbHOMY ITPOBAJYKEHHI.

Vcix yyacHUKIB KpUMiHAJBHOTO IIPOBA/XKEHHS MOYKHA ITOALIUTH HA HE CXOMKi
MisK c0o00I0 TPyl 3ajIe’KHO Bif mpuCyTHBROro B HuX imTepecy. Ili rpymu i mpuiiHaTo
HasuBaTHU cTopoHamMu. IIpu 11b0My KOXKHA 3 IUX BiIOKpeMJIEHUX I'PYII 30ifICHIOE OKpEMY,
TLIBKY i BJIACTUBY KPHUMiHAJILHO-IIPOIIECYATbHY (DYHKITIiTO.
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YxpainceKuii 3akoHogasenb y Hopomy KITK YKpainy posnogiins ycix yuacHUKIB
KPUMiHAJBHOIO ITPOBAPKEHHS 3aJe’KHO BiJ iXHIiX iHTepeciB Ha IpyIu: CyI, CTOPOHY
00BUHYBaueHHSA (CIimumii, KEPiBHUK OpraHy AOCYIOBOTO PO3CIiAyBaHHs, IPOKYPOP, a
TaKOK IIOTEPIILINI, HOro IIPEeACTABHUK Ta 3aKOHHHUU IIPEJCTABHUK y BUIATKaX,
BcranoBiaeHux KIIK Yxpaium), cropony saxucry (IigosproBamuii, 00BHHYyBaueHUA
(migcynmuwmii), 3acyI;KeHuil, BUOpaBAaHuii, ocoba, CTOCOBHO AKOI IlependadaeThbCs
3aCTOCYBaHHA NIPUMYCOBHUX 3aXOJAiB MEJUUYHOTO YW BUXOBHOTO XapakTepy abo
BUPIITyBaJiocsi NUTAHHA PO iX 3aCTOCYBaHHSA, iXHIi 3aXMCHUKHN Ta 3aKOHHI
MIPeICTaBHUKM), a TAKOXK iHIMX YYACHUKIB KPHUMiHAJIBLHOTO IIPOBaIyKeHHA (3asBHUK,
IUBLUILHUN 1T03UBaY, IMBLIBHUM BifMOBifau, IMpeACTaBHUKU ITMBLIBLHOIO ITO3UBava Ta
IIUBiJIBLHOTO BiAmoOBimaua, 3aKOHHWI IIPeACTAaBHUK ITMBLILHOIO IIO3WMBava, CBiIOK,
mepeKJagad, eKCIepT, CIEIiaIicT, CeKpeTap CyI0BOI'0 3aCifaHHs, CyIOBUI PO3IIOPITHIK).

He moxHa He momiTuTH, IO JO OCTAHHLOI BKA3aHOI BUINE I'PYIN YUYACHUKIB
KPpUMiHAJBHOIO IIPOBAIKEeHHSA 3aKOHOAaBeIlb BiHIC IIUBLILHOTO I03MBaYa i IIUBLILHOTO
BizmoBimaua. 3riguo 3 u. 1 cr. 62 KIIK VYkpainu nuBinibHEM BiAmoBizaueMm y
KpHMiHAJIbHOMY IIPOBAXKEHHI MOxke OyTu (pisuuHa abo 0puanYHA 0co0a, AKa B CHIY
3aKOHY Hece IIMBiLIBHY BiAMOBiZAJIBHICTHL 3a IIKOAY, 3aBAAHY 3JOUMHHUMHN igMH
(be3miAMbHICTIO) ITiTO3PIOBAHOr0, OOBMHYBAUYEHOIO a00 HEOCYAHOI 0co0M, SIKA BUMHUJIA
CYCIILILHO HebesIleuHe MisiHHS Ta A0 AKOI Ipen’ sBJIEHO IMBLILHUI IO030B Y IIOPAAKY,
BcranossieHomy KITK Yikpaiunu. Bix Mae mmpaBo Br3HaBaTU I030B IIOBHICTIO Y1 YACTKOBO
abo s3anepeuyBatu mpoTu HEOro (4. 3 cr. 62 KIIK Ykpaiunu). Came 110 cobi 3amepedeHHs
MIPOTHU IUBLILHOTO MO30BY i € OMJHUM 3 acIleKTiB (DYHKITI 3aXUCTy, aisKe ITUBLIbHUN
BiZIITOBiIa4 JOBOAUTE BiICYyTHICTE 000B’sI3KY HECTH BiAIIOBiZAIbHICTE 34 IIIKOMLY, 3aBIAHY
3JIOUMHHUMHU OiAMu (6e3IiAIbHICTIO) IIiZ03pI0BaHOr0, OOBUMHYBAUEHOTO ab0 HEOCYIHOI
oco0H, KA BUMHIJIA CYCIILIbHO Hebesreune misiHEA. Toxi BHIAeThCA HE3PO3YMIINM,
YOMY HOPMI, IIT0 CTOCYIOThCS IIMBLILHOTO BiATIOBiZaua, 3aKOHOJABIIEM OYJIM 3aKpiIlieHi
B omuHomy maparpadi “IHmmi yyacHMKM KPUMiHAJIBLHOTO IPOBAIKEHHS 3 TaKUMU
yUaCHHKaMU, SK CBiZIOK, IIepeKJjajgad, eKCIIepT, clelliamict, 60, Ha BigMmiHy Big HUX,
IUBLILHMI BiANOBigZay Mae ocoOMCTHH iHTepec Y IMPOBAIYKEeHHi.

Ot:ke, HOCiEM (YHKIIM 3aXMCTy V KPUMIHAJILHOMY IIPOBAIKEHHI € CTOPOHA
3aXWCTY, 0 KOl HaJIe}KaTh BU3HAUEHI KPUMiHATLHO-IIPOIIECYATLHIM 3aKOHOABCTBOM
YYacCHUKHU, IO 3MiMCHIOIOTH €IWHY (QYHKITiI0 Ha miacrasi cmijbHOro iHTepecy. Iii
CTOPOHU 3aXWCTy B CYJOBOMY IIPOBAJ»KEHHi CIIPSMOBaHI Ha 3aXMCT IIpaB Ta iHTepeciB
00OBHMHYBaUeHOIr'o abo IIMBLILHOTO BiAmoBizaua.

M. C. CrporoBuu mij 3aXmCTOM PO3YMi€ CYKYIHICTH IIPOIleCyaJbHUX MIiid,
HAIIPSIMKIH CIIPOCTYBAHHSA O0OBMHYBAUEHHS, Ha BCTAHOBJICHHS HEBUHHOCTI OOBIHYBaYeHOIO
a0 Ha moM’sIKIIIEHHs Horo BifmosigassHocTi. BiH pospisHse saxueT y MaTepiaJbHOMY
i (opMasbLHOMY CeHCi. 3aXHCTOM y MaTepiaJlbHOMY CEHCi Has3MBA€ETHCS CYKYITHICTH
IpoIecyaIbHNX 3aco0iB, AKi HagaHi 0OBMHYBaUEHOMY i 3a JOIIOMOTOI0 AKHWX BiH MOXKe
3aXUIIATUCA Big mpen’ ABJI€HOTO HOMY OOBHMHYBaueHHS, TOOTO Ile CYKYIIHICTH
IpoIeCYATILHINX IIPaB OOBHHYBAYEHOI'O TA HOro MPOIeCyaJbHUX TapaHTiil. 3aXUCTOM Y
(hopMaTbHOMY CeHCi HAa3WMBAETHCS yYaCThb y IIPOIECi 3aXMCHUKA, TOOTO ocobu, sKa
IIPe/ICTABIISIE OOBUHYBAUYEHOTO, 3aXUIIA€ MOT0, MOTIOMAarae oMy BUKOPHUCTOBYBATH HOTO
mmporiecyasbHi mpasa [5, c. 94].

ITornsng M. C. Crporosuua He MOKe OYTH IOBHICTIO CIPHUMHATHUI i BUKJINKAE
neBHi 3amepeueHHA. Ha Hamry AymMKy, 3aXuCT HEOOXiHO PO3MVIAAATH B MaTepiaJbHO-
IIPaBOBOMY (MaTepiaJibHOMY) i IIPOIeCyaJIbHOMY CEHCi. 3aXWCT y MaTepiaJbHOMY CEeHCi
— IIe BiJICTOIOBAHHSA Te3MU, AKY BUCYBA€E CTOPOHA 3aXMCTY CYAY B XO/i CYyZOBOr0 PO3TJISALY
i sxa BuUpaskaeTbcA y Ii 3romi abo Hesromi 3 oOBHHYBAUEHHAM, HeIOBEIEHICTIO
oOBUHYBaueHHs (ITOBHOIO ab0 YaCTKOBOIO), KBami(hikalli€ro oOBUHYyBaueHHA i T. I. ¥
TIPOITECYAJIFHOMY CEHCi 3aXWCT — IIe AisJIbHICTh CTOPOHU 3aXVICTY, 1110 Ha/TiJIeHA TIEBHUMU
MIPOIleCYaJIbHIME 3aC00aMU, CIPAMOBAHY Ha CIPOCTYBaHHSA (haKTiB, AKi MOM’ SKIIIYIOTD
BUHY OOBMHYBAUEHOI'0, HA OCIIOPIOBaHHS KBasdidikallil mmx (pakTiB, a TaKOK IIPOTH
HEeBU3HAHHA 00CTaBUH, ITI0 IOM SKIIIYIOTb BUHY. ¥ IITLOMY CMUCJI BaKJIMBOIO HOBEJIOIO B
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KIIK Vkpainu HeoOXigHO BBasKaTU IIOJOMKEHHS, 3TiJHO 3 AKKMM CTOPOHA 3aXMCTy MAae
IpaBo IIifi Yac CyJOBOTO PO3TJIAAY MHOAABATHU KJIOIIOTAHHA HPO BUBHAHHS JOKAa3iB
"Heporryctuvumu (4. 3 cr. 89 KIIK Ykpainm).

Peanisamia xkpumiHaIbHO-IPOIECYATbHOI (DYHKITII 3aXMCTy B KPUMiHAJIHHOMY
IPOBAIXKEHHI 3MiACHIOEThCA HepeayciM nmpy 3abes3leueHHi MOMKJIMBOCTI 3aXUIIATUCT Y
KpUMiHAJILHOMY IIPOBaI;KEeHHi, AKa BUPAMKAETHCA Y paBi Ha 3axucT (cT. 59 KomcruTyrrii
Yxpaium).

Y. 1 cr. 20 KIIK VYkpaiuu Bu3Hauae, III0 IIif03pIOBaHUii, 0OBHHYBauYeHUIH,
BUIIPaBIaHWM, 3aCyI:KEeHUH MAae IIpaBO Ha 3aXMUCT, AKe MOJIATae y HaJAHHI HoMy
MOJKJIMBOCTI HAJIATH YCHIi a00 MMCHEMOBI IIOSICHEHHSA 3 IIPUBO/LY ITiZI03pY UM OOBMHYBaUYeHHs,
mpaBo 30mpaTu i momaBaTu AOKa3W, OpaTHM OCOOMCTY ydYacTh Yy KPUMiHAJIBHOMY
MIPOBAaIyKeHHi, KOPHUCTYBATHUCS IIPABOBOIO JOIIOMOI'0I0 3aXMCHIKA, & TAKOMK Peasli3oByBaTH
immri mpomecyasibHi mpasa, mepemdauerni KITK Ykpainu.

IIpaBo Ha 3aXMCT TAKOK IIPOSABJIAETLCA B TOMY, IO CJIiIUMI, IIPOKYPOP, CJIi UM
CyIns, Cyn 3000B’d3aHi Po3’sICHUTH IiJ03PIOBAHOMY, OOBHHYBAUEHOMY MO0 IIpaBa Ta
3a0e3neunTy IIPaBo Ha KBajiiKoBaHy IIPaBOBY JOIOMOrYy 3 OOKY OOpaHOro HuM abo
mpusHaueHoro 3axucHuka (4. 2 cr. 20 KIIK Ykpainwu).

Bignosigao mo u. 1 ct. 45 KIIK YKpainu 3aXUCHUKOM € aJBOKAT, AKUH 3IiliICHIOE
3aXWCT IIi03PI0BAHOr0, 00OBUHYBAUE€HOTO0, 3aCY/I;KEHOr0, BUIIPABIAHOI0, 0CO0M, CTOCOBHO
AKOI TependavacThCsA 3aCTOCYBAHHSA IIPHMYCOBUX 3aXOMiB MEIWYHOI'O0 YK BUXOBHOI'O
XapakTepy ad0 BUPIIITYBAJIOCS IIUTAHHA IIPO IX 3aCTOCYBAHHS, a TAKOMK 0COOM, CTOCOBHO
AKOI IIepeadauacThLCA PO3IJIAN IINTAHHS IIPO BUAAYY iHO3eMHIil ep:KaBi (eKCTpaauIliio).

3aXWCHUK KOPUCTYETHCA IPOIECYaJbHUMU IIpaBaMU MiL03pIOBAHOTO,
O0OBHHYBaueHOI'0, 3aXKCT SIKOr0 BiH 3AifiCHIOE, KPiM IIPOIleCyAJIbHUX IIPaB, peaIisallis
AKUX 3OiHCHIOEThCS 0e3IIoCepeIHLO IIi03PI0BaHNM, OOBMHYBAUCHUM i He MOKe OyTu
JopyueHa 3aXHCHUKY, 3 MOMEHTY HAJaHHs IOKyMeHTiB, mepemdauenux cr. 50 KIIK
Yxpainu, ciaimuoMy, IPOKYpPoOpY, ciaiguomy cynni, cyny (4. 4 cr. 46 KIIK Ykpaium). ¥
CYyIOBOMY HPOBAAKEHHi CIIOCTepiraeThbcsa KyJbMiHAIliliHA aKTWBi3allid TisJIbHOCTL
3axuCcHUKA (iHIIMX IIPeJCTAaBHUKIB CTOPOHM 3axuCTy) y cdepi IpencTaBJIeHHS i
JOCJIiI;KEeHHA caMe NOKasiB, a He TiJIbKHU IIOTEHIITHO AoKas30Boi iH(popmarlrii. Ha erarmi
CYIOBOI'O POSIJIALY 3aXHCHUK MOXKEe Ipel sIBUTH B AKOCTL JOKasiB imopmariiro, me
IOCJIiIKeHy B IIPOIIeCi JOCYIOBOTO HMpoBamKeHHA [6, c. 17].

DYHKINA 3aXUCTY TAKOMK BUPAYKAETLCS B JifAX IIi03PIOBAHOr0, OOBHHYBAUEHOI'O
(migcymHOro), 3acymsKeHOro, BHUIPABIAHOIO, 0cO0M, CTOCOBHO SKOI mIepemdavacThes
3aCTOCYBaHHA NPUMYCOBHX 3aXOJiB MEIWUYHOTO YW BUXOBHOTO XapakTepy abo
BUPIITyBaJIOCSA IIHMTAHHS IIPO iX 3aCTOCYBaHHs, IXHiIX 3aXWCHUKIB Ta 3aKOHHUX
IpeICcTaBHUKIB, CIIPAMOBAHIX HA ITOBHE a00 YAaCTKOBE CIIPOCTYBaHHS OOBUMHYBaUeHH,
3’sAcyBaHHS 00CTaBUH, IO CBiAYaTh IIPO HEBMHYBATICTH OOBMHYBAUEHOTO ab0 MEHIITY
Mipy #oro mpoBuHU. [[yigd 0OGBMHYBaueHOro 3ificHEHHA Iiei yHKIii — mpaBo, mjs
3aXMCHUKA — O0O0B’A30K. 3aXMCHUK 3000B’dA3aHUI BHKOPKUCTOBYBATH BCi 3a3HAuYeHi B
3aKOHi 3aco0H i crmocodu AJIs 3aXMCTY IPAaB i 3aKOHHUX iHTepeciB Hig3aXmCcHOro. SrigHo
3 u. 3 cr. 42 KIIK VYkpaiuu mimosproBaHuii, 0OBUHYBaueHUII Ma€ IIPaBO 3asBJIATH
KJIOIIOTAHHS IIPO IIPOBENEHHS IPOIeCYAJIbHUX Hill, Ipo 3a0esmeueHHs Oe3IeKU IOA0
cebe, ueHiB cBoel ciM’i, OIM3PKUX POAMYIB, MaiiHa, JKUTJIA TOIIO; 3aABJIATH BigBomm;
O03HAOMJIIOBATHCS 3 MaTepiaJIaMU JOCYLOBOI0 PO3C/IiIYBAaHHS B IIOPAAKY, IIependaueHoMY
cr. 221 KIIK Ykpaimu, Ta BUMarati BiIKPUTTA MaTepiajiB cmpaBu 3rigHo 3i cr. 290
KIIK VYkpainwm; omep:KyBaTu KOHii mporecyaJbHHX TOKYMEHTIB Ta IHUCHLMOBi
TOBiTOMJIEHHS; OCKapsKyBaTH PillleHHs, Aii Ta Oe3gifAbHICTh Ciguyoro, IpoKypopa,
caiguoro cyani B nopsaary, nepemdoauenomy KIIK Vipaimu. OOBMHYBaueHUII TaKOMK
Mae IIpaBO OpaTH yYaCThb IiJl Yac CyZOBOI'O PO3TJISAY B JOIUTI CBiIKiB OOBMHYBaueHHS
abo BUMaratu iXHLOTO JIOIIUTY, & TAKOYK BUMAraTW BUKJWKY i TOIWUTY CBiKIiB 3aXUCTy
Ha THMX CAMIX YMOBaX, IT10 I CBigKiB 0OBUHYBaUeHHs; 30MpaTH i IogaBaTH JOKA3K CYIY;
BUCJIOBJIIOBATH B CYJOBOMY 3aCiJaHHI CBOIO IYMKY HIOAO KJIOIOTAHD iHIIINX YYACHUKIB
CYIOBOTO IIPOBA/I?KEHHST; BUCTYIIATU B CYAOBUX JAebaTax; 03HAMOMJIIOBATUCA 3 YKyPHAJIOM
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CYZIOBOI'O 3aCiflaHHsA Ta TeXHIUHMM 3allliICOM CY/IOBOI'O IIPOIleCY, SKi oMy 3000B’sa3aHi
HAJaTy YIOBHOBAa)KEHI IPAIliBHUKM CyAy, i IOJaBaTW IITOAO HUX CBOI 3ayBayKeHHS;
ockap:kyBatu B ycranoBienoMmy KITK Yipainu mopsagky cymoBi pilteHHA Ta iHimitoBaTu
iX IeperJisn, 3HATHU PO IIOAAHI Ha HUX aIleIAINHI Ta KacalliiiHi CKapru, 3adBU IPO iX
TeperJisn, ImofaBaTu Ha HuX samepeueHHdA (4. 4 cr. 42 KIIK Ykpainm).

Y cymoBomMy IIpOBajyKeHHI OOBMHYBaUeHUI € TMOBHOIIPABHOIO CTOPOHOIO, AKa
HaJiJIeHa IIIITPOKVMY IIPOIECYyaJTbHUMU IIPAaBaMU, 32 OIIOMOTOIO SKUX BiH 3aXUIIAETHCS
Bil oOBUHYBaueHHs, AKe HOMY BHCYHYB IPOKYpPOp. 3ajJeKHO BiJ CTaBIeHHS
OOBMHYBAUEHOI'0 [0 OOBHMHYBAaUEHHS BHUOYIOBYIOTHCS BiJHOCHHN CTOPOHM 3aXHUCTy 3i
CTOPOHOI0 OOBMHYBaUeHHs, OCKLIBKM caMe OOBHMHYBAUEHOMY HAJIEKUTH CYO €KTUBHE
IpaBO BU3HaBaTU cebe BUHHUM ab0 He BU3HABATH.

Omxe, QPYHKI[ig 3aXMCTy SIK OJHA 3 OCHOBHHMX (PYHKIIH KPUMiHAJIBHOIO
IPOBAIKEHHsI € 0araToacleKTHOI0 MifJbHICTIO, SKa BHUPAXKAEThCA B 3aXMCTi Bin
0OBUHYBaUeHHs, 3aXVCTi IIPAB Ta OXOPOHIOBAHWX 3aKOHOM iHTepeciB 0OBUHYBa4YeHOTO,
HAJaHHI MOMY IOPUAWYHOL JOTIOMOTHM Yy KPUMiHAJIHLHOMY IIPOBA/YKEHHI, 3amepedyeHHi
OPOTH IIUBLILHOTO IIO30BY.
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Moroperrmaa M. I'. @yHKIMU CTOPOHBI 3aIMTHI B COCTA3ATEIFHOM YTOJIOBHOM IIPOM3BOICTRE

OnpedeneHo nonamue YzoJ06HO-NPOUECCYANbHOL GYHKUUUL U NOHaAMUe PYHKYUL 3aUUmbl 8
COCMA3AMENLHOM Y20JI08HOM NPOU3BOOCMEe, BblICHEHbL OCHOB8HbLe N00X00bL K NOHUMAHUK 3M020
nonAMuUs, G MaKie Kpyz YiacmHukKos, KOmopble OMHOCAMCA K CMOPOHe 3aUUMbL 68 Y20L08HOM
npoussodcmae. OceeuieHblL 0CHOBHbLEe NPOUECCYANbHbLE NPABA, KOMOPLLMU HAOCSAeMCs CMOPOHA 3aUiULMbL
07151 BLINONHEHUS CBOUX PYHKYUIL.

Knroueevie cnosa: nonamue yz0108HO-NPOUECCYANbHOU PYHKUUU, PYHKUUS 3AULLMbL, CMOPOHA
3awumol.

Motoryhina, M. G. The Functions of the Defence in the Adversarial Criminal Proceedings

In this article the notion of criminal procedural functions and the notion of the defence
function in adversarial criminal proceedings are defined. Basic approaches to understanding of this
concept, as well as the consist of participants that are related to the defense in criminal proceedings
are found out. The author lights up basic procedural rights which are given to the defense to discharge
its functions.

Keywords: the concept of criminal procedure functions, the defense function, the defense.
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