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HomoBiab
IIpesupenta HanjionanbHOI akagemii
IIPAaBOBUX HayK YKpaiHu
B. {. Tamia Ha 3aranpbHux 360pax Akapemii,
o BigOymucs 5 6epe3ns 2013 p.

VY 2013 p. BigzHayaTUMeEThCs BaskinBa nofis — 20-piuus 3 1HS yTBO-
pennst Akanemii. 23 mumas 1993 p. OyB minnucanuii Ykas [Ipe3umenra
VYkpainu mpo 3acHyBaHHS AKajeMmil MpaBOBHUX HayK Ykpainu. /[Baamsru-
piuus, HareBHO, Iepia 3Ha4Ha JaTa, IKy MO)KHA CBATKYBAaTH, aJjie BOAHOYAC
HEoOXiJTHO O3UPHYTHUCS Ta OIIHHUTH IIISAX, SKUHA MPOIHICHO, BU3HAYUTH
3100y TKH, TPOOIEMH Ta MEePCTIEKTHBH HAIIOTO PO3BUTKY.

3a ueit yac, MO>kHa TOBOPUTH 3 YIIEBHEHICTIO, AKaJieMist BinOymacs siK
MPOBiJHA HAYKOBa IHCTUTYISI YKpaiHW y raiy3i JepKaBH i mpaBa, aBTo-
PHUTET K01 MOCTIHHO 3pocTae. [IpoTarom nmux pokie Maibke BaBidi — 3 70
1o 141 36inpmmnack 3arajibHa KiIbKiCTh WIeHIB AKkajieMii, Oyia0 3aCHOBaHO
IIiCTh HAYKOBO-AOCHITHUX 1HCTUTYTIB, YOTUPH PETIOHATIBHUX HEHTPH, 1110
TIPECTABIIIOTH BC1 IIPOBIIHI FOPUINYHI IICHTPH HAIIO1 Aep>kaBH — XapKiB,
Kuis, [onensk, JIbBiB, Onecy.

YkpaiHa nepexuBae CKIAIHUN TIePioJl CACTEMHUX PedopM, sIKi CTOCY-
FOTBCS TIPAKTHYHO BCiX cep KHUTTA CyCHiabCTBa. | OJIOBHUM 3aBIaHHAM
IOPUINYHOT HAyKH € PaBOBE CYNPOBOKEHHS LINX NIEPETBOPEHB, pO3pOOKa
MPaKTUYHUX PEKOMEH/IAIiH, CIPSIMOBAHMX Ha BIIOCKOHAJICHHS MTPaBOTBOP-
401 Ta IPaBO3aCTOCOBHOI MMPAKTUKHU.

HaiiBaxxnuBimoro 3 ycix peopM € KOHCTHUTYILiHA, pe3ylnbTaTh SIKO1
OymyTh BIUIMBATH Ha PO3BUTOK CYCHIJILCTBA Ta JIEPKABU MPOTSATOM TPUBa-
JIOTO Yacy.

25 ciuns 2012 p. Ykazom Ilpesunenra Ykpainu Oyia 3aTBepakeHa
Konmenmist popmyBanHs Ta oprasizaiiii gisibHOCTI KoHCTUTYIHOT AcamO-
nei. [lepenbaganocs, mo KoHncturytiitna AcamOies MOBHHHA MaTh y CBO-
emy ckiagi 100 ocib, siKi MarOTh BIAMOBIAHY ()axoBy MiJATOTOBKY Ta JIOCBIJ
poboTH y cdepi AepkaBOTBOPEHHS 1 IPAaBOTBOPEHHS, aBTOPUTET y CYCIIiIb-
CTBI Ta, SIK IPaBUIJIO, HE € 0cO0aMHU, YIIOBHOBAXCHUMH HAa BUKOHAHHS
¢byHKLiH nep>kaBu abo MiCLIEBOTO CaMOBPSAYBaHHS. YCi IPOBiIHI HAyKOBi
YCTaHOBU YKpaiHM pekoMeHyBaiu [Ipe3suieHTy cBoiX MpeacTaBHUKIB 10
ckiaxy Acamb6nei. 17 tpasas 2012 p. Ilpesnnent Ykpainu mignucas Yka3
«[Ipo Koncrutyniiiny Acambnero», 3arBepauBiiy ii [lonoxxeHHs Ta mepco-

3



BicHuk N2 1[72] 3azaneHi 360pu HayioHaneHoi akademii npasosux Hayk YKpaiHu

HanpHUHN cKiaa. HamionanapHa akageMis IpaBOBHX HayK YKpaiHW OTprUMa-
Jla 3HAYHE MPEACTABHUILTBO y MisabHOCTI Acambiiel — 31 HaykoBeIllb
Axkanemii yBIHIIOB 10 ckianxy AcamOnei, a 46 — cranu il HayKOBUMU KOH-
CYJIBTaHTaMH.

20 yepBas 2012 p. BigOymocs riepie 3aciganas KoncrutymiitHoi Acamo-
et 3a yuactio [Ipe3unenra Ykpainu B. @. SInykoBuua, sskuid y CBOiM IIpo-
MOBi HarosocuB: «Hama mera — yTBepmKkeHHs KoncTuTyii Ykpainu sk
peabHOTO CY4YacHOTO MONITHKO-MPABOBOTO JOTOBOPY, OCHOBOIMOIOXKHOTO
3aKOHY HaI[iOHAIBHOTO TpaBa, mio Oyae HaxidHuM QyHIaMeHTOM YKpaiH-
CBKOI NleprkaBu. Ham HeoOxiaHa peabHO Aifoda Ta eektnBHa KoHCTHTYIIIS,
10 Y BiMOBITHOCTI 3 KPAIIIMMHU CBITOBUMHU CTaHIapTaAMU TFapaHTyBaTHME
paBa Ta CBOOOAM JIIONUHI.

Hayxoswii cymipoBin aisutbHOCTI KoHCTHTYIIHHOT AcamOitei € ToToBHIM
MPIOPUTETOM SIK JUJIS BCIX HAYKOBHX YCTaHOB AKaneMii, Tak i Il YIIeHIB
Axanemii.

Hampukinmi 2012 p. BinOymacs BU3HaUHA TSl HAC TTOMIST — BPYUEHHS
HaWBUILIOT HAarOpoaH y HayKoBiil cdepi — JlepkaBHoi npemii Ykpainu B
rajxysi HaykH i TexHikH. JlecaTh HayKOBIIiB AkajeMil BIAMOBIIHO 10 YKa-
3y Ilpesmnenta Ykpainu Big 18 TpaBus 2012 p. Oynu HaropomkeHi 3a
MiITOTOBKY 5-TOMHOTO HaykoBoro BujgaHHs «[IpaBoBa cuctema YkpaiHu:
icropis, cran ta nepcnexktuBm» (FO. I1. butsaxk, JI. K. Boponosa, A. I1. I'eTs-
man, 0. M. I'pomeswuii, B. B. I'omina, B. B. Komapog, H. C. Ky3Heroga,
H. M. Oniwenxko, O. B. Ilerpumun, O. O. [lorpibuuii (mocmepTHO)).

Le BumaHHS cTal0 BU3HAYHOIO MOAIEI0 Y HAYKOBOMY JKUTTI YKpaiHH.
L GararoToMHa Tpalls BKe TMepeKiiajieHa POCIHCHKOI0 MOBOIO, TOTYEThCS
il BUIaHHs aHDTIHCHKOO, 00 3/T00YTKY BITYM3HAHOT HAYKU CTaJIH JIOCTYII-
Hi MDDKHapOAHIH HayKOBil CHIJIBHOTI.

[Ipote HE BapTO 3ynUHATHCS Ha nocsarHyToMmy. o 20-pidus Axkamemii
3aIIaHOBaHAa MiATOTOBKA HOBOI (DyHJaMEeHTaJIbHOI HayKOBOI mpari — 0Oa-
raToTOMHOI KoJleKTUBHOT MOHOTpadii «IIpaBoBa oKTprHA YKpaiHuy, B IKil
TUTAHYETHCS TIPOAHANI3yBaTH CyYacCHHH CTaH Ta MOJAIBII MEPCIEKTUBU
PO3BUTKY BCiX Tajy3el Ta OCHOBHUX MPABOBUX 1HCTUTYTIB BITYM3HIHOT
FOPUIMYHOT HayKH. Y MirOTOBIIi I[LOTO BUJIAHHS Bi3bMYTh YUaCTh OJU3BKO
150 BUmaTHUX YICHHUX HAIIOL AePKABH 3 YCIX MPOBIIHUX IEHTPIB IOPUINY-
HOI HayKH.

KokHe BinfinieHHS Ma€ MiArOTyBaTH Ta OMyONiKyBaTH OKPEMUI TOM, B
SIKOMY BHCBITIIIOBATUMETHCS CTAH PO3BUTKY IOPUIMYHOT JOKTPUHH 3 YCiX
rajxysed mpasa, 110 CTOCYIOThCs (axy BiamiaeHHs. BinmoBiganpHuMH 32
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Jonoeidob npezudeHma HayioHanvHoi akademii npasosux Hayk YKpaiHu B. Tauiti

OpraHizailiro poOOTH 3 MiArOTOBKH BiJIMOBIIHUX TOMIB Ta iX HAyKOBE pe/ia-
TyBaHHS € aKaJeMiKH-CeKpeTapi BiaaiaeHb. [JIaH miArOTOBKU BUIAHHS
nepenbavae 3aBEpIISHHS] PYKOMUCY Ta Mepenady HOoTro Y BHAABHHUIITBO Y
YepBHi IIbOTO POKY, IO AaCTh 3MOTY OITyOJiKyBaTH HOTO 10 BEpecHs Ta
MPE3CHTYBATH I1iJ] YaC HACTYITHUX 3arajibHUX 300piB.

HisnpHiCT AKaneMii He 0OMEXYETHCS TPABOBUM CYIIPOBOIKEHHSM
JIUIIE KOHCTUTYLiIHHOT pedopMu. 3arajoM NpoTIroM poKy yCTaHOBH AKa-
JIeMil B3sUIM y4acTh Y po3po0iieHH1 0rn3bko 70 IMPOCKTIB 3aKOHIB Ta IHITHX
HOPMAaTHBHO-TTPABOBUX aKTiB 32 BIACHOIO iHIIIaTHBOIO Ta 3a TOPYUCHHIMHA
OpraHiB JIep>KaBHOI BJIaJX 1 MiCIIEBOTO CaMOBPsyBaHHs. AKaJeMiKu Ta
YIeHH-KOpecnoHieHTH HamioHnanpHOI akagemii MpaBOBUX HAyK YKpaiHU
CaMOCTIHHO B3SJTH y9acTh Y po3po01i 6mm3bko 120 mpoexTiB 3akoHIB Ta
IHIIMX HOPMATHBHO-TIPABOBHX aKTiB.

VY ksitHi 2012 p. BepxoBnoto Panoro Ykpainu OyB mpuiHATHIT HOBUA
KpuminaneH#mii iporiecyanbHU KomeKke YKpaiHu, sskuid 3 20 nucromnana
HaOyB yMHHOCTI Ta 3aMiHuB Koxekce, mo aisi 3 1961 p. YxBasieHHs: HOBOTO
KpuMiHanbHOTO MpOoIeCyallbHOTO KOACKCY YKpaiHH CTallo BU3HAYHOKO M0-
TErO TS BITYM3HSIHOI TIPaBoOBOi cucteMu. KomekcoM TOBHICTIO OHOBITIO-
€THCS 3aKOHOZIABYE PETYNIOBAHHS KPUMIHANBHOTO CYAOYMHCTBA BiIOBIAHO
0 3arajlbHOBH3HAHMX MIKHAPOJHUX CTAHNIAPTIB, IO OYJI0 BUCOKO OIIHEHO
MIXKHApOAHUMU OprasizamisMu Ta ekcnepramu Pangm €Bpomn. Kogeke
CTBOPIOE YMOBH JJIsl ONIEPATUBHOTO, BCEOIYHOTO Ta HEYIEPEIKEHOTO PO3-
CIIIZTyBaHHS | CyZIOBOTO PO3TIIsLy KPUMIHABHHUX CIIPAB Ta CYTTEBO 301JTb-
ITy€e TIOBHOBKEHHS CY//II K MPEICTAaBHIKA HE3aJIEKHOI TUTKA BIIa M.

Hap #ioro 3mictom mpariroBany 4wieHu AkaieMii Ta HayKOBIIi 11 yCTaHOB,
3okpema, C. B. Kiranos, B. B. Kosasienko, O. JI. Konunenko, B. T. Ma-
nsapenko, J{. M. [Iputuka, B. I1. Tuxuii, B. B. Timenxo, B. O. Tynskos,
B. I. Bopucos Ta iH.

[Hmuit mpukiag — miATOTOBKA MPOEKTYy |HHOBAIHOTO KOAEKCY
VYkpaiHu, SIKu# € MepImM i €IUHAM ITPOEKTOM Koan(hiKOBaHOTO HOPMAaTHB-
HO-TIPABOBOT'O aKTa YKpaiHU, PETYIITHBHAM BIUTUBOM SIKOTO OXOTLTIOIOTHCS
BCi OCHOBHI aCcIeKTH peai3allii BiJHOCHH Y HayKOBO-TEXHIYHii Ta IHHOBa-
1iifHi# cdepi 3 MeToro MpaBOBOTO 3a0e3eueHHs CTAHOBJICHHS Ta €()eKTHB-
HOTro ()yHKI[IOHYBaHHS HaIlIOHAJLHOI iHHOBaMiHOI cuctemu. Konudikartis
IHHOBAI[IHHOTO 3aKOHOJAaBCTBa MPOBEAcHA Ha 0a3l iCHYHYMX 3aKOHIB
VYkpainu Ta mia3akOHHUX HOPMaTHUBHO-TIPABOBHX aKTiB, 30Kpema, «IIpo
IHHOBAIIWHY MisTbHICTEY, «[Ipo crernianbHU pexuM iHHOBAIIHOT Ji-
SITBHOCT1 TEXHOJIOTIYHUX TapKiBy», «[Ipo mpiopuTeTHI HaNpPSMKA 1HHOBA-
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BicHuk N2 1[72] 3azaneHi 360pu HayioHaneHoi akademii npasosux Hayk YKpaiHu

uiiHoOi AisuibHOCTI», «[Ipo mepkaBHE peryiaroBaHHs HisSUIBHOCTI y cdepi
TpaHcdepy TEXHOJNOT1i», «[Ipo HayKOBY Ta HAYKOBO-TEXHIUHY JIISUTBHICTBY,
«IIpo HaykOBy Ta HayKOBO-TEXHIYHY €KCIIEPTH3Y» Ta iH.

VY migroroBui npoekTy [HHOBaLitHOTO KOEKCY YKpaiHH B3SJIH y4acTb
20 HaykoBIIiB AKaJiemii, iepi 3a Bce [HCTUTYTY MPaBOBOTO 3a0e3EUECHHS
iHHOBaIIHHOTO pO3BUTKY; akaaeMik A. I1. [erbMan — kepiBHHK poOOYOT
rpymu Ta wieH-kopecnonaeHt C. M. [punumnko.

VYpaxoByroun JOCBiJ| YKpaiHCbKUX HayKOBIIIB, SKi € MEPIIONPOXij-
naMu y konudikarii miei ramysi, mpoekT [HHOBaIifHOTO KO/leKCy YKpa-
THH cTaB 3pa3KoM ISl MiATOTOBKH MOJENbHOT0 iHHOBALIHHOTO KOAEKCY
CHT.

[IpoBinHi daxiBii ycTaHOB AKaaeMii Ha TOCTIHHINA OCHOBI OepyTh
y4dacTb y AisuibHOCTI oHaa 80 poOounx rpym i3 po3poOIeHHS 3aKOHIB Ta
THIIUX HOPMATUBHO-TIPABOBUX aKTiB, 30KpeMa, CIIiJl BUJIIIUTH TaKi:

PoGoua rpymna 3 nuTaHp yIOCKOHaJEHHS 3aKOHOJABCTBA PO BUOOPH
(unenamu rpynu € 0. C. [emmryuenxo, O. JI. Konunenko, B. T. Mansapen-
ko Ta B. M. IllamoBau);

PoGoua rpyma 3 mutask cymoBoi pedopmu (wenamu rpyn € C. B. Ki-
BasnoB, M. . Ko3to6pa, O. JI. Komunenxko, H. C. Ky3nenosa, B. T. Mauns-
penxo, B. T. Hop, I. M. [Iputuka, O. 1. CesTonbKuii) Ta iH.;

PoGoua rpyma 3 nutasb peopMyBaHHS KPUMiHAIBHOTO CYIOYMHCTBA
(unenamu po6ouoi rpynu € C. B. Kisanos, B. B. Kosanenko, J{. M. IIpu-
tuka, B. [1. Tuxwuii).

Takox HamIl HayKOBLI aKTUBHO MPALIOBAIN y poOOYMX IpyHax 3 po3-
poOxu mpoekty TpynoBoro koaekcy Ykpainu, Kogekcy Ykpainu mpo agmi-
HicTparuBHi npoctynku, Kogekcy Ykpainu npo KpuMiHalbHI IPOCTYIIKY,
AMIHICTPaTHBHO-IPOLEAYPHOTO KOJEKCY TOLIO.

AKTHBHY 3aKOHOTBOPUY IisJIbHICTh MPOBOASATH WieHH AKamemii —
HaponHi nemyrtaru Ykpainu. B. M. JlutBua — romoBa BepxosHoi Pagu
VYkpainu VI cknukanHsg Mae Oe3nocepesHe BiAHOMEHHS 10 BCiX 3aKOHO-
MPOEKTIB, sKi po3risigas [lapmamenT; C. B. KiBanoB — roigosa komiteTy
BepxoBHoi Pagu Ykpainu 3 nuTaHb BEPXOBEHCTBA [IpaBa Ta PaBOCYAS;
C. M. I'ycapoB — HapoaHuii nenyrtar VI cKIMKaHHSA, 3aCTyIHUK T'OJIOBU
komitery BepxoBHoi Pagu Yipainu 3 mutranb npaBoBoi nomituky; C. I1. To-
JIOBaTHI — HApOAHUH nenyTar VI CKIMKaHHs, T0J0Ba ITiIKOMITETY KOMi-
teTy BepxoBHoi Pamu Ykpainu 3 mutans mpaBoBoi momituky. Lleit Hampsm
poOOTH MOBUHEH CTAaTH OJAHMUM i3 OCHOBHHMX Ta HalOiIbII BAXKIUBUX Y
nisybHOCTI AKanemii.
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Boanouac BapTo miaKpecInTH, Mo ePeKTUBHA 3aKOHOMIPOEKTHA poboTa
MOJKJIMBA JIMIIIC HA OCHOBI pEe3y/IbTaTiB MPOBEACHHS (axoBUx (hyHIaMCH-
TaJHHHUX JOCIIIKEHb 13 HAlOIIBII aKTyaTbHUX TIPO0OJIeM PO3BUTKY JepiKa-
BH 1 TIpaBa, 110 € OJHHUM i3 TOJIOBHUX 3aBJaHb AKaJeMmil.

VY 2012 p. HaykoBo-0CIiIHI ycTaHOBH HamionanbHOT akaiemii mpaBo-
BHX HayK YKpaiHu mpoBoauiIK (yHIAMEHTaIbHI JociikeHHs 3a 41 ¢yH-
JaMEHTAJIBHOIO TEMOIO, 3 IKHX 16 — 3aBepIleHo.

[Mounnaroun 3 2012 p. HayKOBI yCTaHOBU AKajeMii 3JiHCHIOIOTH yci
HayKOBi JOCTI/DKEHHS Ha OCHOBI TeHIEPHHX Iporeayp. HamioHnanpHa aka-
JeMisl MPaBOBUX HayK YKpaiHW — meplia Ta €AWHA 3 YCiX BITYM3HIHHUX
akajJieMili HayK ITPoBeia TeHAEPH Ha BCl HAYKOBI TEMHM Ta yKJIajia BiJIlOBiJI-
Hi yTOAH 3 IHCTUTYTaMH.

Ha nouarky 2013 p. ynepiue 3a JBaasTh poKiB TisSUIBHOCTI AKaaeMil
if poboTa crana nmpenMeToM JAepKaBHOTO (PiHAHCOBOTO aylInuTy PaxyHKOBOT
najaru Ykpainu. MeTtoro ayauTty Oyiia OIiHKa OOTpPYHTOBaHOCTI TUTaHyBaH-
H$l, 3aKOHHOCTI Ta e()eKTUBHOCTI BUKOPHCTaHHsI KomTiB [lep>kaBHOTO O10-
JDKETY, TOCSITHEHHSI pe3yJIbTaTHBHUX TIOKA3HHUKIB Ta MPUAHATHAX YIIPaBIIiH-
cpkux pimeHs. [lepeBipui migmsaras mepiox 3 2011 mo 2012 pp. CmiBmpars
3 PaxyHKOBOIO MajaToro BUABMIACS OyKe e(DEeKTUBHOIO. AyAHUT JO3BOJIUB
il HOBUM KyTOM 30Dy OLIHUTH OpraHi3alito JOCIiKeHb y cuctemi Ha-
[IOHAJBHOI aKaJieMii MpaBOBUX HayK YKpaiHW, MOPIBHATH ii 3 IHIIUMHU
Jep >KaBHUMH aKaJIeMisIMU HayK, BUSBUTH NI€BHI TUTAHHSL, 1[0 TTOTPEOYIOTh
YAOCKOHAJICHHS, Ta B KIHIEBOMY PAaxyHKY e OiIbII pe3yJbTaTHBHO IPO-
BOIUTHU AOCIHiIKeHHs. [ 0710BHUI BUCHOBOK IpynH ayautopis: Hamionans-
Ha aKaJeMis MpaBOBUX HayK MPOBOAMTH HAYKOBi IOCIIIKEHHS CYBOPO
JOTPUMYIOUHCH YHHHOTO 3aKOHOJIABCTBA Ta €(PEKTUBHO 3100yBarOYl HOBI
BaYKJIMBI 3HAHHS y Tally3i JIep>KaBH 1 IIpaBa.

AkazeMisi HONysIpU3ye Ta JOBOIUTD PE3YbTaTH Pi3SHOMAHITHOI HAyKO-
BOI JISUTBHOCTI JI0 BiJioMa CyCHIJIbCTBA Ta BCIX 3alliKaBICHUX CYO’€KTIB
LIIIXOM BUJAHHS HAyKOBHX, HAYKOBO-IIPAKTUYHUX Ta HABYAIBHUX POOIT.

3aranom wienn HanionansHoi akageMii mpaBoBUX HayK YKpaiHH Ta
HAYKOBII 11 CTPYKTYpHUX Miapo3aiiniB y 2012 p. onyOnikyBaiu OIHU3bKO
700 onuHUI APYKOBaHOI MPOAYKLii, MiATOTOBIEHOI SIK OTHOOCOO0BO, TaK
1y cmiBaBTOPCTBI, 3aranbHuUM o0csirom nmonaf 2000 1. a., 3 akux: 56 MOHO-
rpadiii, 10 miapyyHuKiB, 33 HaBUATBHUX Ta MPAKTUYHUX MTOCIOHHUKH, 48 301p-
HUKIB KOMEHTapiB 3aKOHOJIaBCTBA, HOPMAaTUBHUX aKTiB, HAYKOBUX CTaTeH 1
Te3, | eHnumkIone nis, 3 HayKoBi JOMOBiAL, moHan S00 HaykoBHX cTarei Ta
TE€3 HAyKOBUX JIOTIOBICH.
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Cepen Haif0i1bII TOMITHUX POOIT — miAroToBKa Ta BuAanHa Hayko-
BO-TIPaKTUYHOTO KOMEeHTapsi 10 KpruMiHaIbHOTO MpoliecyanbHOro KOJEK-
cy Ykpainu. KomeHTap BUIIIOB 3a 3arajJlbHOI0 PEJaKLi€l0 Mpe3uaeHTa
HAIIpH Vxpainu, pexropa HanionansHoro yHiBepcuteTy «fOpuanuna
akajeMis Ykpainu imeHi SIpociaBa Mynporo», akanemika HAH Ykpainu,
JOKTOpa IOpUANIHUX Hayk mpodecopa B. . Tamis, I'enepansroro mpo-
Kypopa YKpaiHu, Aep>KaBHOTO paJHUKa IOCTHLII YKpaiHH, JOKTOpa I0pH-
nnanux Hayk B. I1. [Timonku, panauka [Ipe3uaenra Ykpainu — KepiBHU-
ka ['omoBHOTO yIpaBIiHHS 3 MUTaHb CyNOyCTpoio AnminicTparii [Ipesn-
neHTa YKpaiHu, TOKTOpa IOpUINYHHX HayK, Tpodecopa A. B. [TopTHoBa.
Berynne cnoBo 10 HaykoBo-nipakTuuHOTOo KOMEHTapsi KpumiHaibHOTO
IpolecyaIbHOro Kofekcy Ykpainu Oymno Hamane [Ipesuaenrtom Ykpainu
B. @. fAnykoBruueM.

HayxoBo-npaktnynuii komeHnTtap 1o KpumiHaiasHOTO mpoiecyaibHO-
r'o KOJIeKCY YKpaiHu MiArOTOBJIEHUH IPOBIIHUMH BITYM3HIHUMH HayKOB-
UMM 1 BuKJIagadyamMu HamioHaneHOT akageMii mpokyparypu YKpaiHu,
HanionansHoi 1mkonu cyaais, HamionansHoi akagemii CiyxOu Oe3nexu
VYkpainn, KuiBcbkoro HamioHansHOTO YHiBepcuTeTy imeHi Tapaca IlleB-
yeHka, HanionansHoro yHiBepcutery «lOpuanuna akanemis Ykpainu
iMmeHi fpocnaBa Mynporo», JIbBiBCbKOTO HAI[iOHAILHOTO YHIBEPCUTETY
imeHi [Bana ®@panka, KuiBchkoi HallioHaNbHOI akanemii BHYTpIilIHIX
cnpas, [lonenpkoro opuanyaoro inctutyty MBC Ykpainu, XapkiBcbKo-
r'0 HaIliOHAIBHOTO YHIBEPCUTETY BHYTPINIHIX CIIPaB y CIIBIIpaIli 3 Mpej-
CTaBHMKaMM IPAKTUYHHUX BiIOMCTB. 3arajoM aBTOPCHKUI KOJIEKTHB Ha-
niuye 40 mpoBigHUX (axiBLiB y Taiy3i KpUMiHAJIHHOTO MPOLECYalbHOTO
3aKOHO/IABCTBA, cepell skux 7 wieHiB HarionansHoi akageMii mpaBoBuX
Hayk Ykpainu (O. M. barnypka, FO. M. I'pomesuii, B. B. KoBanenxo,
B. T. Manspenko, 1. €. Mapoukisn, B. T. Hop).

Y GaratorpaHHiii BUAaBHUYIN TiSIBHOCTI, AKY 3aiiicHIOe HarlioHanbpHa
akaZieMis IpaBOBUX HAyK YKpaiHW, TIOMITHE MiCIle TIOCi/Ia€ BUIABHHUIITBO
«IIpaBo».

VY 2012 p. sugaBuuntBo «IIpaBo» HamioHnansHoT akagemil mpaBoBUX
Hayk Ykpainm Bujaio 172 BumaHHS, 3arajJbHOIO KiUTbKicTIO 95875 mpu-
MIpPHHKIB Ta 3araJlbHUM o0csiroM 1926 00miKoBO-BUJaBHUYUX ApKYLIiB.
Cepen Hux: 26 30ipHUKIB 3aKOHOABCTBA, 33 MoHOrpadii, 27 HaBYAIbHUX
MOCiOHMKIB, 21 HaBYATHLHO-METOIUYHUHN MTOCIOHUK, 33 HAyKOBUX BUIAHHS,
7 HayKOBO-TIPAaKTHYHUX KOMEHTAapiB J10 3aKOHOAABCTBA, 21 miapyuyHuk. Lle
Ha 40 BuxaHb Ta 27 TUCSY NPUMIPHUKIB Oinbie, HiX y 2011 p.
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OxpeMo HEOOXiTHO CKa3aTh MPO pe3ylbTaTh AiSUIBHOCTI XypHaILy
«[IpaBo Ykpainuy, sxuii Bxe 2 poku ¢iHaHCYeThess HallioHanbpHOO akaje-
Mi€0 IPAaBOBUX HAYK 3a OKPEMOIO OIOIKETHOO Mporpamoro. Llst criiBmparis
JOTIOMOIYIA )KypHAITy 3HaYHO PO3IIMPHUTH KOJIO Ta Pi3HOMaHITHICTh BUJaH-
Hsl, MIJIBUIIUTH Horo momnirpadiydy sKicTb, 3MIHCHATH ITyOIiKaIilo 3HaYH-
MUX A1 YKpaiHU HayKOBHX IIPaLlb.

VY 2012 p. penakuiero xypHainy «lIpaBo Ykpainu» Oyino BUITyIIEHO:
12 HoMepiB topunuuHOro )XypHany «IIpaBo Ykpainu» ykpaiHCHKOIO
MOBOIO 3arallbHUM pigHUM TuUpaxkeMm y 15300 exzemIusipiB; 8 HoMepiB
IopuANdHOTO XypHany «lIpaBo YkpaiHu» pocilicbKOIO Ta aHIJiHCHKOIO
MOBaMH.

Kpiwm 1iporo, 3anodarkoBano 10 criemianizoBaHuX TOJATKiB, SKi, BIACHE,
€ OKpeMUMH (axOBUMH BHIAHHSMH, 30KpeMa: €BpOIEHCHKUI CYIl 3 TIpaB
monuau, Cynosa npaktuka, CTyneHTChKUH IopuandHuil xKypHai, digoco-
¢is nipaBa, [IpaBoOykBapuk, AGeTka mpaBa, €Bponeiicbke mpaso, [IpaBo
CILIA, Mixxnapoase npaBo, [lopiBHATIbHE TPaBO3HABCTBO, 310paHHS aKTiB
€BPOIIEUCHKOI0 IIPaBa.

OnHUM i3 CTaTyTHHX 3aBAaHb AKazieMii € BAKOHAHHS 3aMOBJICHHSI LICH-
TpaJbHUX OPTaHiB IEPKaBHOI BIaIy CTOCOBHO PO3POOJICHHS 3acal] HayKo-
BOT Ta MPaBOBOT NOJITUKM, BUBYCHHS Ta y3arajlbHEHHS MEXaHI3MIB peai-
3arii 3aKOHOAABYMX aKTiB, IMiATOTOBKA MPAKTHYHUX PEKOMEHJAIil mo0
BIOCKOHAJIEHHS 1X MisILHOCTI.

YcranoBu Akajgemii JOCUThH IUTIIHO CHIBIpPAIO0Th i3 [Ipe3umaeHToM
VYkpainu, BepxoBHoto Panoro, ii komitetamu, Kabinetom MiHicTpiB, iHIIH-
MU MiHICTEPCTBAMH 1 BiIOMCTBaMH.

CrpyKTypHi miapo3aim AkajneMii 3HaYHy yBary NpWAUISIIA CITiBIIpaI
3 BUIINMU cynoBuMH opraHamu — KorcTtutymiitaum Cymom YkpaiHu,
BepxoBaum Cynom Ykpainu, Bumuim agminicTpaTUBHUM CyIoM YKpaiHu,
Buium rocrnogapchkuM cyioM Ykpainu, Buium crieniaaizoBaHuM CyioM
VYkpaiHnu 3 po3mIsiAy UMBUIBHUX 1 KpUMIHAJIBHUX CIIPaB.

Tak, npotsirom 2012 p. A UEHTPANbHUX OPTaHiB IepXKaBHOI BIAAN
0OyJ10 MiAroToBaeHO 163 HayKOBUX BUCHOBKH, ITPOIO3HIIIT, pEKOMEHIAIIIT Ta
EKCIIEPTU3H JJ0 HOPMAaTHBHO-IIPABOBHX aKTiB. Lle TakoX OIMH 13 BaXKIIMBHUX
HampsMiB yIIPOBaXKEHHS PE3yJbTaTiB HAYKOBHX JOCTIHKEHb Y IOPUIHYHY
MPaKTHKY.

AKkazeMis TICHO CHIBIPALIOE HE JIMIIE 3 LEHTPAJbHUMHU OpraHaMHu
JepKaBHOI Biaau, a ¥ 3 MiCLIEBUMHU OpraHaMH Ta OpraHaMu MiCIIEBOTO
CaMOBPSAYBaHHS. 3 METOIO IMiIBUILIEHHS POJIi IPAaBOBOI HAYKU B pO3pOOIIi

9



BicHuk N2 1[72] 3azaneHi 360pu HayioHaneHoi akademii npasosux Hayk YKpaiHu

Ta peanizanii epekTHBHOI perioHaIbHOI OMITUKH Ta KOOpAMHALIT HAyKO-
BHX JIOCIIJKCHb Y Tally3l Jep>KaBH 1 MpaBa BCiX yCTaHOB AKaJIeMi€ro
Oy710 cTBOpPEHO 3 perioHaJbHUX HAyKOBHUX LeHTpH: JloHeubKkuii (ronosa —
B. K. MawmyToB), IliBnennuii (ronoBa — C. B. KiBaynoB) ta 3axiguuii
(romoBa — B. T. Hop).

OCHOBHMMM 3aBJAaHHSIMU PEriOHAJBHUX HAyKOBUX LIEHTPIB € CIPHU-
STHHA MICIIEBUM OpraHaM Aep>KaBHOI BIaJy Ta OpraHaM MiCLIEBOTO CaMo-
BpSIYBaHHS Yy 3/1iHCHEHHI €()eKTHBHOT MPABOBOT MOJITHKH Y BIJIIOBITHAX
perioHax YkpaiHu; mNpoBeIEeHHS Ha 3aMOBJICHHS MICLEBUX OpraHiB
Jep’KaBHOI By, OPraHiB MiCIIEBOTO CAMOBPSIyBaHHS, TPABOOXOPOH-
HUX Ta CYJOBHX OPraHiB, TPOMAJCHKUX OpTraHi3alii, iHIUX IOPHIAIHHX
0cib un Qi3mgHNX 0Ci0 HAYKOBHUX JAOCIHIIKEHb, ITATOTOBKA EKCIIEPTHUX
BHCHOBKIB, IOPHINYHHX J0BIIOK TOLIO; OpraHi3aiis Ta IpOBEACHH Ha-
YKOBHUX KOH(QEPEHI[Il, «KKPYTIIUX CTONIBY, CEMIHAPIB Ta IHITUX HAYKOBHX
3aXO0MiB.

VY 1inoMy HayKOBO-JOCHIJHUMU yCTaHOBaMH AKajeMii 3a 3BiTHUUI
Mepioj Ha 3aMOBJICHHS PErioHIB 0YIJI0 IPOBEACHO 53 HAYKOBUX J0CIIIIKCH-
HS, 32 SIKUMM HaJlaHi eKCIIepPTHI BUCHOBKH, MPOMO3HULIT Ta 3ayBaXKCHHS 10
HOPMAaTHBHO-IIPABOBHX aKTiB.

[puknanom epexTUBHOI CHiBIpalli € TOTIOMOTa YCTaHOB AKajemil
MICIIEBUM OpraHaM JAEp>KaBHOI BIaH Ta MiCLIEBOI'O CAaMOBPSAYBaHHS Xap-
KiBIMHU. Tak, yueHi Akanemii B3JIM aKTUBHY Y4acThb y JOOTpALfOBaHHI
Konnemniii rymaniTapHoi noiTuku XapkiBcbkoi oonacti 10 2020 poky, sika
OyJa 3aTBep/KeHa PillleHHsIM XapKiBChKOi 001acHOT pajiu.

HaykoBui [HcTuTyTY IpaBoBOro 3a0e31eueHHs iHHOBALIIHHOTO PO3BUTKY
JUTst XapKiBChbKoi 001aCHOT JIep:KaBHOT aqMiHICTpalii po3pOOUIN TPOSKT
3axkony «IIpo TexHonomic I’ sTuxaTku», mo nepeadadae CTBOPEHHS CHewi-
aJIbHOT eKOHOMIYHO1 30HM HayKOBO-TEXHIYHOTO Ta iHHOBaLiiHO-BIIPOBAa-
JDKYBAJILHOTO THITY, HA SIKIH YCTAHOBIIOETHCS 1 JIi€ CIICIIaIbHUN PEXUM
1IHHOBAIIITHO-1HBECTUIIMHOT JiSJIBHOCTI.

Po3pobnennit 3akoHONpoekT 4 nunHsa 2012 p. Oya0 po3mIsIHYTO Ha 3a-
cizanHi XapKiBCHKOTO PETiOHANBHOTO KOMITETY €KOHOMIYHUX pedopM IpH
XapkiBChKill 00ONacHiN Aep kaBHIA aIMiHICTpaIllii, 32 pe3yJabTaTaMH SKOTO
NPUHHATO PIlIEHHS IO Mepenady Woro 7o ATEHTCTBA 3 IHBECTHILIH Ta
yIpaBIiHHS HAIIOHATLHUMU MPOEKTaMH YKpaiHH.

3 MeTo0 0OrOBOPEHHS aKTyaJbHUX NMUTaHb NPAaBO3HABCTBA, L0 PO3-
POOISIOTBCS B paMKax TEM HayKOBOTO JOCHIHKEHHS 33 Y4acTIO K CHiBpPO-
OiTHUKIB [HCTUTYTIB, Tak i HAYKOBIIIB MTPOBIHUX HAYKOBUX, HAYKOBO-J0-
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CJIITHUX Ta OCBITHIX LIEHTPIB YKpaiHH, MPaBO3HABIIB, PETYISIPHO MPOBO-
JIITHCS HayKOB1 KOH(EPEHIIiT, CEMIHAPH, «KPYIIIi CTOIIH» TOIIIO.

VY 2012 p. npe3unis Axagemii Ta ii [HCTUTYTH BUCTYITHIIN OpraHi3aro-
pamu Ta ciiBOprasizaTopaMu 36 TaKMX HAyKOBHUX 3aXO/iB. 3arajioM WieHH
HarionansHOT akajeMii mpaBoBHX HayK YKpaiHM Ta HAyKOBII i1 CTPYKTYp-
HUX IIPO3ALITIB 32 PiK B3N y4acTh y 450 HaykoBHX 3axofax.

BaxnuBolo noai€ro y HayKOBOMY JKUTTI AKaJeMii cTano MpoBeACHHS
19-20 kBitHa 2012 p. y XapkoBi Mi>kHapoJIHOT HAYKOBO-TIPAKTUIHOT
rkoH(pepeHruii «IIpuanunu pinarncoBoro mpasay. CriB3acCHOBHHUKaMH KOH-
¢epenuii Buctynunu kadenpa ginancororo npasa HanionansHoro yHi-
Bepcurety «lOpunnuna akagemis Ykpainu imeHi Slpociasa Myaporo» ta
HayxoBo-gocmigauit iHCTUTYT nepkaBHOTO OyIiBHHUIITBA Ta MICI[EBOTO
caMoBpsiAyBaHHs HamionanbHoi akaneMii mpaBoBUX HayK YKpaiHu. Y
po0ori 3axony B3sun y4yacTb noHaj| 130 HayKOBIIIB 1 MPAKTHKIB 13 Pi3HUX
3akianiB Ykpainu, Pocii, PecniyOmiku bemapycs.

15—16 nuctonana 2012 p. BinOynacs MikHapoHa HAYKOBO-IPAKTHYHA
KoH(pepeHIIist «AKTyalibHI MHTAHHS IHTEJIEKTYaIbHOT BIACHOCTI Ta IHHOBA-
LiAHOTO PO3BUTKY», Ha sIKill, 30KpeMa, OOrOBOPIOBAJIUCS MUTAHHS LIOAO
JOOTPALIIOBaHHS MIPOEKTY IHHOBALIHOTO KoIeKCy YKpaiHH, po3po0IeHOro
[HCTHUTYTOM TIpaBOBOTO 3a0€3IEeUeHHSsI IHHOBAIIITHOTO PO3BUTKY.

XonHa ycraHOBa HE MOXKE iICHYBaTH Ta e(eKTUBHO po3BUBATHCS 0€3
HanexxHoro ¢inancyBanHs. 3a migcymkamu 2012 p. Akanemiro Oyino mpo-
(hinancoBaHo 3 JlepkaBHoro OromKeTy B 00¢s31 0113bk0 37 mitH 200 THC. TPH,
o maitke Ha 3 mutH 200 THC. Oinbmie, Hix y 2011 p. He3Baxkaroun Ha e
npupict, Akazemis BigdyBana Ta BiadyBae€ 3apa3 CyTTEBY HecTady (iHaH-
CYBaHHSI.

[Ipote B icHyIOUHX €KOHOMIYHHX pealisix )KOIHA yCTaHOBA HE TIOBUHHA
CIIO/AIBaTUCS HAa BUKIIIOUHO OrOKeTHE (iHaHcyBaHHs. HeoOximgHO 1mo-
CTIITHO MPUIIATH YBary MOIIYKy M03a0I0KETHUX JKepel (iHaHCYBaH-
Ha. HaykoBi ycTanoBu Akazemii HUISIXOM yKJIAIEHHS TOCIOAAPChKUX
JOTOBOPIB HAa BUKOHAHHA HAyKOBUX JOCIiIKEHb, IPOBEACHHS EKCIIEPTH3
HAJAl0Th IMOCIYTH HAYKOBOTO Ta IOPHIUYHOTO XapaKTepy 3alliKaBIeHUM
JepKaBHUM Ta HeJep>KaBHUM opranizamisM. Tak, y 3BiTHOMY mepiofi
yCTaHOBHM AKaaeMii YKJIalu ToCrolapchKi TOTOBOPU Ha 3arajibHy CyMy
3 miH 975 THC., 10 Maiixke Ha | MITH TpH OlJblIe, HIXK y MUHYJIOMY POIIi,
30Kpema:

HayxoBo-mocnigHui iHCTUTYT iHTENEKTYalbHOI BIACHOCTI — Ha CyMy
1 mmH 291 THC. TPH;
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HayxoBo-mocnigHu# iHCTUTYT BUBYEHHS TPOOIEM 3JI0YMHHOCTI iMeHi
akanemika B. B. Crammca — Ha 3aransHy cymy 481 Tuc. TpH;

HaykoBo-nmocmigauit iHCTUTYT iHQOpPMATHKH 1 TpaBa — Ha CYyMY
382 tuc. rpy;

HaykoBo-mociiiHA# IHCTHTYT JIep>KaBHOTO OyiBHHIITBA Ta MiCIIEBOTO
CaMOBpsIAyBaHHs — Ha cyMmy 388 TUC. I'pH;

HayxoBo-gocmigHuii iHCTUTYT IPUBATHOTO TIPaBa i MiANPHEMHUALTBA —
Ha cyMy 552 Tuc. IpH;

HaykoBo-mocmiHuii iHCTUTYT TPaBOBOTO 3a0€3MeUeHHsT IHHOBAaIlIHHO-
r0 pO3BUTKY — Ha cymy 151 Tuc. rpH;

KuiBcbkuii perioHanbuuit nenTp — Ha cymy 300 Tuc. rpH;

[Ipesunis HAIIpH Ykpainu — Ha cymy 428 Tuc. rpH.

Haii6inpmuii npupict mo3aboaxeTHOro QiHaHCYBaHHS MMOKa3aB
IactuTyT Mep>xaBHOTO OYMIBHUIITBA T MiCIIEBOTO CAMOBPSTyBaHHS — Ha
278 tuc. rps (abo Ha 250 %) Ta KuiBchbkuii perioHadbHUM LEHTP — Ha
200 tuc. (abo Ha 200 %).

HeoOxigHo Takox 3a3Ha4uTH, 110 npotsrom 2012 p. 3a 3HaYHUN 0CO-
OMCTHII BHECOK Y peatizallito Jep>kKaBHOI IPaBOBOI MOJITHKH, peOpMyBaH-
HSl IPaBOBO{ CUCTEMH Ta 3aKOHOAABCTBA YKpaiHH, MiATOTOBKY BUCOKOKBA-
midikoBaHUX (axiBIiB, PO3BUTOK BITUU3HSIHOI HAYKH, (POPMYBAHHS [TPaBO-
BOI1 KyIIBTYpH HaceleHHS oKpemi HaykoBIi HamioHaneHOl akamemii
MPaBOBUX HayK YKpaiHu OynM HaropomkeHi BUCOKUMH JIEP>KaBHUMH Ta
YPSAIOBUMH HArOPOJaMH:

Opnenom «3a 3acmyru» 111 crynenst — akagemik B. I1. Tuxwid.

Opaenom «3a 3aciyru» I ctynens — akagemik B. 5. Tamiid.

Opnenom kusiruai Oneru I ctynens — unen-kopecnonaent 1. O. Kpe-
cina.

Opnaenom kusiruHi Onbru | ctynens — akanemik 5. M. [lleBuenko.

Opnenom kHsa3s SpocnaBa Myzaporo IV cTtymens — akaaeMik
O. M. banaypka.

Opnenom kus3s SApocnasa Myaporo 111 crynens — akanemik B. K. Ma-
MYTOB.

VYkazom Ilpesunenta Ykpainu Big 6 xoBTHS 2012 p. akamemiky
C. B. KiBanoBy npucymxena Jlep>kaBHa mpemisi YKpaiHu B raiy3si ocBi-
TH y HOMiHalii «HaykoBi JOCSTHEHHS B rajy3i OCBITH» 3a IIHKJI POOIT
«Kommieke HayKOBHX TOCHIIKEHb TPOOJIEM CYI0OBO-IIPaBOBOI pehopMH
B Ykpainiy 2001-2011 pokax Ta iX BUKOpUCTaHHs y (HaxoBild MiATOTOB-
11 FOPUCTIBY.
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[TouecHe 3BaHHA «3acily)KCHUH AisTd HAyKH 1 TEXHIKH YKpaiHW» OTpH-
maiu B. M. lIpsomin, B. B. Timenko, C. M. [Tpununko, O. I. XapuTtoHosa,
I'. I. Yanuena, B. JI. Apoupskuii.

[Touecnoro ['pamotoro Kabinetry MinicTpiB Ykpainu Oyiu Haropomxe-
Hi uneH-kopecnorsieHT O. [1. Opnrok Ta uneH-kopecrnonaeHT A. M. Cra-
TiBKa, [ pamororo BepxoBHoi Pann Ykpainu 3a 3aciyru nepesn YkpaiHowo —
uneH-kopecnoueHT [. B. Cmacubo-®Pareepa.

Jlaypearamu IIpemii iMmeHi SIpociaaa Myaporo cTajid akaaeMik
M. I1. KyuepsiBenko, unenu-kopecrnongenty B. B. T'onina i B. C. Ilep-
OuHa.



3ATAJIBHI ITPOBJIEMMA
ITPABOBOI HAVKIA

VK 342.53 B. Meogeduyx, TOKTOp IOPUAVYHUX HAyK,
npogecop, akagemik HAIIpH Vkpaiun

JIBOoIIaTaTHMUI Map/IaMeHT:
IPaBOBa peTpocneKIisa popMyBaHHA
KITaCUYHOI JOKTPUHH i MOfeTi

VY crarTi JOCHIKY€EThCS MOIEINb IBOMATIATHOI OpraHi3amii mapiaMeHTy sK
MpeIMET BUBYCHHS IPABOBOI HAYKH 1 MPAKTHKA (YHKI[IOHYBaHHS BHIIOTO MPEI-
CTaBHUIIBKOTO 1 3aKOHOJIAaBYOTO OpraHy Jep>KaBHOI BiIagnu. ABTOpP 3BEPTAETHCS 10
KJIACHYHMX MTPABOBHX JOKTPUH MHUHYJIOTO, 30KpeMa JI0 OOTIpyHTYyBaHHS i7el Oika-
Mepaji3My B aMepUKAHCHKil MOJTITHKO-IIPAaBOBIH JyMIIi.

Knwouoei cnosa: neMoxpaTniHa Jep)kaBa, KOHCTHUTYLIHHUN PO3BUTOK, Oika-
MepaJtizM, apJiaMeHTapHu3M, 3aKOHO/IaBYa BJIaJla, HAPOJIHE MIPE/ICTaBHUIITBO.

[Mouarox XXI ct. B YkpaiHi 3arocTpuB yBary JI0 Takoi BaXXJIUBOI ITPo0-
JIEMH, SIK OpTaHi3allis 3akoHomaB4doro oprany. OmHe i3 BHHECCHHUX Ha BCe-
ykpaincekuii pedepenaym 16 kBiths 2000 p. muTaHb CTOCYBAJIOCS BIO-
CKOHAJICHHsI OpraHi3alii 3aKOHOJaBYOTO OpraHy — CTBOPEHHsI ABOIajar-
HOTO TIapJjaMeHTy. Bxke Tozi K y CYCIiJIbCTBI, TaK 1 Ha piBHI AepKaBHOI
BJIJM BU3PLJIO YCBIIOMIICHHST HEOOX1MHOCTI 3MiH ¥ (hopMyBaHHI Ta QyHK-
[IOHYBaHHI TapJIaMEHTY, BIOCKOHAJICHHI Horo opranizamii. [TigBuiieHHs
e(eKTUBHOCTI [IisSUIBHOCTI MapiaMeHTy Ta HOro onTHUMaibHA CTPYKTypa €
OIHMM 13 HaHBa)XJIMBIIIMX YHHHHUKIB BCHOTO AEP’KAaBOTBOPUOTO HPOLIECY
OyIb-sKOi KpaiHm.

CyuacHa CBITOBa KOHCTHUTYI[iIiHA MPAKTUKA JO3BOJISIE BUSHAYUTH JBI
OCHOBHI ()OpMH OpraHizauii mapJamMeHTiB: OJHOIAJAaTHI Ta ABONAIATHI.
TomoBHOIO 03HAKOIO ITOOYIOBH IMTApIIaMEHTIB 3HAYHOT KITBKOCTI 3apyOi?KHUX
KpaiH (YHITapHUX 49U QenepaTuBHUX ) € JBOMAJIATHICTE, a00 OikaMepai3M.
ChOrojiHi MOXKHA CTIOCTEPIraTH MOCUICHHS Bard JBOMAIaTHUX MapJIaMEHTIB
y Cy4acHHX JepkaBax. [Ipy BU3Ha4eHHI MoZieTIi opraHi3alii napiaMeHTy B
Til 4M iHIOINA AepKaBi, K MPABUIIO, BAXKIMBY POJIb BiAIrparoTh (hakropu
TTOJTITUKO-TIPABOBO1 IOMIBHOCTI Ta BITUBY TOJTITHKO-TTPABOBUX TPATUIIIH.
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JHeonanam+utli napnameHm: npagoea pempocnekuyis... B. Medseduyk

J7ist BITYM3HAHOT IEpKABOTBOPYOT TEOpii ies ABOMaNaTHOTO MapjlaMeHTy
HE € HOBOIO. BoHa akTHBHO po3BUBAIACh y Nepiof] YKpaiHCHKOT peBOIIONIT
moyatrky XX CT. i IpyHTyBajach K Ha BIIAaCHUX, TaK i Ha 3apyOIKHUX ifesx
JBOMIAJIATHOCTI, SIKi HA0YJIM TOA1 YiTKO CPOPMOBAHUX AOKTPHUH.

OjHi€I0 3 TOKTPYH JBOIMAJIATHOT OpraHi3aliil mapJaMeHTy € aMepUKaH-
cbKka. BoHa xapakTepu3yeTbes CBO€IO (yHIAMEHTAIBHICTIO, TPAKTUYHOIO
peatizaiiero mpoTsIroM OLIBII SK JBOX CTOMITH 1 MpoHIuIa BUNPOOYyBaHHS
YacoM.

JeTanpHuii aHai3 BUPIMIEHHS MPOOIIEMH OpTaHi3allii [BOMaIaTHOTO
napJiaMeHTy 3HaXOIHWMO Yy T€OpeTHYHHX po3podkax /Ix. Mexicona Ta
A. I'amineToHa, 5IKi Y cepii cBoix nomrtuyHux ece («denepaiict», 1788 p.)
MOPYIIVIIA TTPOOJIEMY TTOLTY JepKaBHOI BIaJX i HATOIIOCHIIM Ha OTpeOi
PO3pOOKH Ta 3anpOBaPKEHHSI CHCTEMH «CTPUMYBaHb 1 mpotusar» [ 1, c. 326,
327], sixa 6 m03BOJIMIIA 3a1100IraTi MpoiecaM KOHIEHTPallii BCIEl TOBHOTH
Jep’KaBHOI BT YU TO B 3aKOHOAABUOMY, UM Y BUKOHABUOMY, YH CyZOBOMY
oprasi. Y 3B’43Ky 3 uuM, sik 3a3Ha4aB /. MellicoH, OJTHUX KOHCTUTYIIHHIX
3as1B MPO MO BJIaIU ABHO HeAOCTaTHLO [ 1, ¢. 341]. ToMy €1MHOIO CITpaBXK-
HBOIO BiJIMOBiAII0 HA poOiieMy 3a0e3neueHHs MOUTy BIajg € CTBOPEHHS
TaKoi BHYTPIIIHBOI CTPYKTYPH KOXKHOI 3 T1IOK Jep:KaBHOI BIaiH, KOJH ii
YaCTHHU caMi cebe yTPUMYBaTUMYTh y MEXKaxX KOHCTUTYIIIHO BU3HAYCHHX
HOpM [1, c. 345, 346]. He Boaroumnch A0 OLIBII 3MiCTOBHOTO aHAIII3y PO3-
pobnenoi k. MenicoHom Ta A. ['aMinbTOHOM CHUCTEMHU «CTPUMYBaHb i
MPOTHBAT», 3BEPHEMOCS JIHIIE JIO TOTO, IKUM YHHOM, Ha TXHIO TYMKY, Ma€e
OyTH OpraHi30BaHO AisUTbHICTh 3aKOHONABYOI BIau. SIK Takwii mpencTas-
HUIBKHI OpraH BIaJu B JeMOKPaTHYHIH Aep:KaBi 32 yMOB (eiepaTuBHOTO
YCTPOIO Ma€ CKJIaJaTUCs 3 IBOX YACTHH: IajaTH NPE/JICTABHHUKIB Ta CEHATY.
[Ipu oMy GikamepabHa CTPYKTypa IMaplaMeHTy € OLTBII parlioHaATbHOIO
1 OLITBII CITpaBEATIMBOIO, HI’K OMHONAATHUH apJaMeHT, OCKUIbKH Y IbOMY
BUTIAJIKY aHi OUTBIIICTh HE MOXE 3JI0BKHBATH CBOEIO KiJIbKICHOIO TIepeBa-
TOI0, aHI MEHIIIICTh HE MOYKe HaB’sI3yBaTH OLIBIIOCTI Taki Ail, AKi B ii iHTe-
pecax, aje IIKiUIUBI JUTsl Iep>KaBu B 1{iioMy. Hai3Bu4aiiHO 1iKaBUM € Te,
IO [ei apryMeHT Ha KOPUCTh OikamepalizMy Malike JO0CIiBHO OYyIIo Bij-
tBOpeHo [Ix. [lernokoM [2, c. 402]. Y mpormeci TisuTbHOCTI KOXKHOT 3 ABOX
najar napjiaMeHTy MOXKYTh BUHHUKATH 3MICTOBHI MpoOieMu, aje 1e He
O3Hauae, 10 Il CYNEepPeyHOCTI HE MOXKYTh OyTH yCcyHyTUMH. Came ToMy
JIx. Menicon Ta A. ['aMiBTOH MPUIUTSITA YAMATy yBary, Ha TEepIIAA Mo-
VI, TEXHIYHUM MUTaHHSIM OpraHizalii napiaMeHTy SIK Oprany HapoaHOTO
npencraBHuITBa. Criouarky BOHH aHaJi3yBaJM JIisUIbHICTh MaNaTH Hpe/-
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CTaBHHKIB, y KOHTEKCTi 4Or0 JI0 KoJja 1X aHaji3y NOTpaluii TPH NPoOIeMu:
TEpMiH OOpaHHs JEMyTaTiB, MPOTOPLIHHICTh PEJICTABHHUIITBA Ta YHCENb-
HICTh TIAJIaTH MpecTaBHUKIB. CTOCOBHO Mepimioi mpoOiIeMu, TO 9acTi BH-
0opu MpeaCTaBHUKIB — i€ €NUHHUN NUIAX, SIKUH 374aTeH 3a0e3MeunTH 3a-
JISKHICTB JISNyTaTiB Bix Boii Hapoxay [1, ¢. 353] (100 He peani3yBajiach Ha
MIPaKTHUIl CEHTEHIIiA «KiHeIb BUOOPIB — Mmoyarok Tupadii» [1, c. 357]).
Onnak, 3 Apyroro 60Ky, HaaTO 4acTi BHOOPH MOXKYTh HPU3BECTH 0 TOTO,
10 3aKOHOJABIII TIPOCTO HE BCTHUTATUMYTh O3HAHOMHTHCS 31 3MICTOM ITH-
TaHb, 3 KUX BOHU MalTh ONpuiiMatu 3akoHu [1, c. 360, 361]. Tomy sx
KOMITPOMIC CIIiJi BU3HATH TaKui TePMiH, KW OW JO3BOJIAB 3amodiratu
TEHICHIIISIM JIO «3aKOHOIaBYOl THPAHIi» 1 pa30M 3 TUM JI03BOJISB ICIyTaTaM
HaOyTH HEOOXiTHOTO TOCBIAY 3akoHONaBYO1 AismpHOCTI. {ono mpuHINTY
MPONOPLIHHOCTI MPEACTABHULITBA, TO Y BUIAAKy HajlaTy MpeICTaBHUKIB
BiH Mae€ 3a0e3reuyBaTy BIAMOBIAHICTh KUIBKOCTI JEMyTaTIB Y ILii masiari
KUTBKOCTI BUOOPIIiB, [0 MEMIKAIOTh Ha TEPUTOPIi mTary. CTOCOBHO YHCEIh-
HOCTI HajlaTh NPEICTaBHUKIB, TO B ILOMY CEHCi, Ha TyMKy [Ix. Menicona
ta A. ['aMinbTOHa, MatOTh OyTH BUpIILICH] TaKi MpoOieMH: a) Majia KiUTbKICTh
MIPEJICTAaBHUKIB HE MOXE aJIeKBaTHO MPECTABISATH CYCITUIbHI IHTEpPECH Ta
MaTH JOCTaTHI 3HaHHS crenu(iku MICIICBUX MOTPeO i 0OCTaBUH, TOML 5K
HAJTO BEJIHKA 1X KIJIbKICTh 3pOOUTH HWKHIO MAJIATH MaIOC(PEKTUBHUM 1
Maike Helie3JaTHUM OpTraHoM; 0) cHUcTeMa MiIpaxyHKy KiTbKOCTI Tpe-
CTaBHHUKIB [TOBHHHA BKJIIOYATH B cebe MeXaHi3M KOPEKLii KiITbKOCTI mpe-
CTaBHHMIITBA B MPOIIEC] 3pOCTAaHHS HACEJCHHS K OKPEMHUX IITaTiB, TaK i
nepxaBH y 1inomy [1, c. 369].

OpHak BUpILIEHHS CTPYKTYpHO-OpTaHi3alilHUX mpoOieM Ha piBHI
MaJaTH MPEJCTaBHUKIB e HE 03HAYAE TOTO, IO 3aKOHOAABYHMIA OpraH y
oMy (YHKIIOHYBaTUME HAJIEKHUM YHHOM. Y I[OMY CEHCi Ba)KIIMBOIO
CKJIaJI0BOIO YCIIIIHOI isSUTbHOCTI apJiaMeHTY € BiAMOBiJHE «HaJaIITyBaH-
HSD» W IPYyTOi aNIaTH, sIKOI0 32 aMEPHKAHCHKOIO KOHCTUTYIIIEIO € CeHaT. ToMy,
aHaITI3yI04M OCHOBHI MPOOJIEMH HisUTBHOCTI Apyroi mamarty, Jx. Mexicon
Ta A. [aMiTbTOH ()aKTHYHO MPOMOHYBAIH PO3MIIA] YOTUPHOX 0a30BUX MH-
TaHb: ) IEH3H, IKUM MArOTh BiJIIOBIaTH CEHATOPH; O) IOPSIOK BHOOPIB
CEHATOopiB; B) PIBHICTH MPEACTABHUIITBA B CEHATI; I') KUTbKICTh CEHATOPIB
Ta TepMiH ix oOpanns [1, c. 408]. OTxe 1eH3H, 0 BCTAHOBIIOIOTHCS IS
CEHATOPIB, HE MOXKYTh 30iraTuCs 3 IEH3aMH, SIKI BUCYBAIOThCS JI0 JCITyTaTIB
aJIaTH NPeICTaBHUKIB. Lle MOsICHIOEThCS caMO0 IPUPOJIOI0 CEHATOPCHKOT
MOCa/Iy, IKa BUMAra€e OUTBIIOT KOMIIETEHTHOCTI Ta Oe3npucTpacHocTi. Bin-
MOBIJTHO JIO LIKOTO 1 MpoIieypa BUOOPIB 10 IPpyroi — BEPXHbBOI IMajaTH He
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MoXxe OyTH TakoI0 caMolo, sIK 1 mpolexypa BUOOPIiB A0 HMXKHBOI HajlaTy.
[pote cepen nepeniueHnx mpodieM yu He HalOiIbITY yBary J[x. Menicon
Ta A. [aMiJTETOH NPUAUIAIOTH TBOM OCTaHHIM MUTaHHSAM. CTOCOBHO PiBHO-
CTi MPEJCTABHUIITBA BOHH 3alPONIOHYBAIIM TPU apryMEHTH Ha KOPHUCTb
IBOTo MpHHIMITY. [lepinuii i3 HUX MoJsiraB y NOJITUKO-TIPaBOBiH crienudi-
i oprani3amii Oyas-skoi eaepartii: «Baaga 3acHOBaHa MEPEBAKHO Ha
MIPUHINIAX, CHIB3BYyYHUX iHTEpEcaM BEIUKHUX INTATiB, HABPSI 9 Oyze
MPUHHATANBOIO Manumu mraramm» [1, c. 409]. Tomy y BenWKuX mTaTiB
HEMae 1HII0Tro0 BUOOPY, OKPIM SIK IIOTOAUTHUCS 3 PIBHUM MPEACTAaBHULITBOM.
Jpyruii apryMeHT 00 AOLIBHOCTI HaJaHHS PiBHOTO MPEACTABHUIITBA
BCIM ILITaTaM y BEpXHiH Majari MoJisAraB y TOMY, 110, Halal0uu KOKHOMY
LITaTy piBHE MIPaBO Tojocy, sk mucanu x. Menicon Ta A. ['aMinbToH, THM
caMHM 32 HUM BH3HA€ThCS MEBHA YaCTKa CYBEPEHHOCTI 1 yTBOPIOEThCS iH-
CTPYMEHT, SIKUI JO3BOJISIE 10 CyBEpPEeHHICTh 30epiratu. HapemTi, TpeTiit
apryMeHT Ha KOPHUCTH PiBHOTO MPEACTaBHUITBA y BEPXHiil manati Moxe
OyTH BU3HAYCHUH SIK «IOJATKOBUI 3aXUCT MPOTH IMOTaHUX 3aKOHIB». ToOTO
JKOJICH 3aKOH, JKOJIHA PE30IIIOLiSl HE MOXKE MTPUHAMATHCh 03 3T0/IN CIIOYaTKy
O1TBIIIOT YaCTHHHU HAPOAY, a MOTIM O1TbII0T acTuHu mTariB [1, c. 410].
Ilepexomsauu 1o po3mIsALy NMUTaHHA KUIBKICHOTO CKJIAAy BEPXHbBOI Ha-
JIaTH Ta TEPMiHy TOBHOB&KEHb OKPEMHX ceHaropis, J[x. Memicon Ta A. I'a-
MIJIBTOH BBaXKaJTH, IO CITOYaTKy HEO0OXiTHO OiNbII IETAThHO PO3TISHYTH
poOIIeMH, SIKi BAHHKAIOTh 332 YMOB PECITyOIIiKaHChKOi (POPMHE TIPABIIHHS Y
THX BUIAKaX, KOJIM IapJIaMEeHT Ma€ OJHONANATHY CTPYKTypy. Haibinbmoo
HeOe3MeKOI0 OHONAIATHOTO MPEACTaBHUIITBA € T€, IO Ti, XTO epedyBaroTh
MIPU BIaJi, MOXKYTh JIETKO 3HEXTYBaTH CBOIMH 00O0B’sI3KaMH Tiepes BUOOp-
LSAMH Ta crpoOyBaTH y3ypIyBaTh Biagy. Y IbOMY CEHCI 3 TIOSIBOIO JPYToi
nanatu Oe3neKa Hapoay TOCHITIOETHCS, OCKINBKH Oy[b-SKe MparHeHHs 10
HaJMIipHOT KOHIICHTpAIii BJaJy MapJIaMEeHTOM BUMaraTuMe JOMOBJICHOCTI
MiX JIBOMa aBTOHOMHUMH IajatamMu. [HIlla HeraTUBHA BIACTUBICTH OJIHO-
MaJIATHUX MApPJIAMEHTIB MIOJISATAE B TOMY, 1110 BOHH MOXKYTh IPUIMATH «IIPH-
CTpacHi, HETPOXyMaHi 1 3TryOHi pillleHHs», KePYIOYNCh MUTTEBUMH TTOJi-
TUYHUMH adekTamu. ToMy, 3apOBaIKYI0UH APYTY MajaTy 3 METOIO 3aI0-
OiraHHs HOMY SBHUIIY, BAPTO BpaxyBaTH Take: Mo0 BEpXHil mamari He
3arpoXKyBaJIM Ti cami MPUYWHH, TIO 1 MayaTi IpeJCTaBHUKIB — HIDKHIN
nanari. BepxHs nanara — ceHat Mae OyTH 3Ha9HO MEHLIOIO 3a CKJIaJ0M, a
HOro 4JeHH MOBHMHHI «IIiATPUMYBATH CBOIO Biaay Ta no0pe iM’s Oiibin
TPHUBAJIUM TePMiHOM cIyx0m» [1, c. 411]. OcTaHHIM HEAOIIKOM OTHOMA-
JIaTHUX TApJIAMEHTIB € HU3bKHUH piBeHb iX mpodeciiHOCTI Ta BUCOKHIA Pi-
BEHb «IUTMHHOCTI KaJpiB», 0 3PEHITOI0 CIIPUYHUHAE MMOCTIHHI 3MIHH TTO-
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JiTHIHOTO Kypey [1, ¢. 413]. Takum yuHOM, CTBOPIOIOUHM CEHAT Yy CIIOCIO 1
MeXaHi3M IOZOJIaHHS 3a3HaueHnX HeOe3nek oguomanaruocTi, Jx. Memicon
ta A. ['aMinbTOH AIAIIIM BUCHOBKY, L0 CKJIaJ BEPXHBOI MajaTH MOBUHEH
OyTH 3HAYHO MEHILMM, Hi)K CKJIaJ1 ITajaTH IPEICTaBHUKIB, 8 TEPMiH IIOBHO-
Ba)KEHb CEHATOpa — JIOBIIMM 32 TEPMIH MOBHOBAXKCHb JICMyTaTa IajaTh
MIPEICTAaBHUKIB.

OTtxe, i k. MenicoH, i A. ['aMinbsToH criupanucs Ha ABa 0a30BHX IO-
JIOYKCHHS: @) 1010 ITMOMHHOIO 3B’ 513Ky MIX BJIaJI0I0 IMapJiaMEHTy Ta CyBe-
peHiTeToM Hapoxy; 6) MO0 BiTOKpeMIIEHOCTI 3aKOHOIaBUO1 BIIa K Mapia-
MEHTY BiJ iHIIMX TiJOK Aep:kaBHOI Biaau. Lle, 6e3yMOBHO, cCIOpiTHIOE 1X
TEOPI0 3 €BPOINEHCHKOI MapaMEHTCHKOI0 MPABOBOIO TPAIUIIEI0. Ale
BOJHOYAC BOHM BBOZASATH JI0 KOJIA CBOTO PO3IIISAY 1€ OAHY HaA3BHUYaAilHO
Ba)KJIBY TEMY, SIKa Ha ChOTOJHI CKJIaJIa€ HEBiJ €MHY YaCTHHY Teopii map-
naMeHTapu3My. M1eThest po HOpMaTHBHY rapaHTOBAHICTh Ta PEIIAMEHTO-
BaHICTh MapiaaMeHTChKOI Biagu. ToOTo AisIbHICTH 3aKOHOABYO] BIIaIU HE
JIUILE OXOPOHSETHCS BiJ BTPYYaHHs B 1€l mpolec 3 OOKy iHIIMX OpraHiB
JICpKaBHOI BJaJv, a i caMa He MOBMHHA BUXOJIUTH 3a MEXKI CBOTX KOHCTH-
TYLiHO BU3HAYEHUX OBHOBaXXeHb. TOMy BOHa Ma€ po30yIOBYBaTUCh Ta-
KHM YHMHOM, 10O BOHA caMa BHCTYyIaja NepUIMM 1 HalOUIbII HaAiHHUM
rapaHTOM Bijl MOXKJIMBUX TEHJICHIIIH MTEPEX0Iy JI0 HEJJEMOKPATUIHUX (OpM
MTOITUKO-TIPABOBOI opraHizarii. 3po3yMisio, mo moaiOHe mepeHeceHHs
yBaru A0 npoOneMH B3a€EMHOTO CTPHUMYBaHHS Pi3HUX TUIOK JIE€p:KaBHOT
BJIaJI¥ 3HAYHO ITOCHIIMIIO HEOOX1THICTh 3MiCTOBHOT pO3POOKH KOHCTUTYIIIM-
HO-TIIPaBOBOTO CTATYCy IMapiaMeHTy.

[Ile oarH MUCIUTEIND, SIKOTO CIiJl 3TaJaTH y HbOMY KOHTEKCTI, €
T. Dxeddepcor. 3HAYHUM YUHOM MiCII€ TIPOOJIEM, TIOB’A3aHUX 13 HisUTb-
HICTIO Ta opraHizaii€eio mapmamenry, B nonigax T. [xeddepcona mosic-
HIOETBCSI TUM, IO JUIs1 HHOTO MPUHLIMITY TapJaMEeHTCHKOTO MPEACTaBHULTBA
PO3IISIAI0THCS B KOHTEKCTI MTUTaHb HAPOJHOTO CYBEPEHITETY Ta crioco0iB
rioro peamizamii [3, c. 57]. Ilurannsa QyHKIIIOHYBaHHS Ta OpraHi3aiii map-
JIAMEHTIB CTaJi MPEJMETOM OKPEMHX IOCIiIKeHb. MaeTbcs Ha yBa3i MH-
tanns XIII Bimomoi npari «Horarku npo mrar BipmkuHis», 1€ BiH KpUTH-
kye Koncrutymiro mrary Bipmkuris 1776 p. Bix mouarky cBoro aHamizy
T. dxeddepcon craBus 3a MeTy, mo-nepiiie, aHalli3 OpraHizaniiHoi CTpyK-
TypH HaHOLIBII €EKTUBHOTO MAapIaMEHTY, a MO-Apyre, aHaji3 THX TTOMH-
JIOK, SKi MOXKYTh BHUSBUTH cebe B mporieci peamnizamii miei moxemi. Ha
aymky T. Jxeddepcona, O6inbin NpUAHATHOIO MOJEIUTIO OpraHizauii map-
JIaMEHTY, TOOTO TaKo¥0, SIKa O JO3BOJIHIIA HOMY YCITIIIIHO BUKOHYBATH TIPE/I-
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CTaBHMLBKY Ta 3aKOHOAaBuY (yHKIII, € ABONanaTHuid mapnament. Came
Taka MOJIeNIb OpraHi3allii mapiamMeHTy i Oyna 3anporonoBana KoHcTuTyii-
eto Bipmxkunii 1776 p. Haragaemo, 1o BifmoBigHO 0 HEl 3aKOHOAABYA
BJajJa B IITaTi 3AiMCHIOBaIACS JBOMA MajaTaMK 3aKoHOAaB4oi AcamOinei
(ITanara menyrarie Ta Cenar). [Ipudomy [lanara gemyratiB ckiiaganacs 3
JTBOX TIPEICTaBHUKIB BiJI BCiX Tpad)CTB, sIKi 0OMpaIUCs TEPMIHOM Ha OJHH
pik, a CeHar (3aranbHo0 KUTBKICTIO 24 0c00M) 00MpaBcst HA YOTUPUPIUYHUNA
TEpPMiH Ha OCHOBI pO3MOAiNyY IITary Ha 24 BUOOp4YMx okpyrd. st mpu-
HWHATTS 3aKOHY He0OXi1HO OyIT0 foro cxBaneHHs1 00oMa nanaramu. Tak camo
B pe3yJbTaTi B3aEMHOTO y3rODKEHHS MiXK ABOMa NajlaTaMy BigOyBamocs
MPU3HAYCHHS Ha M0CajI TyOepHaTOpa, CYIIIB BUIUX CYIiB, TeHEPAITEHOTO
IIPOKYpOPa, ayAUTOPIB, pericTparopa 3eMeabHO1 KOHTOpH Toilo. OnHaK, sIK
nosoauB T. Ixeddepcon, moaibHa, Ha mepinii NOTIsA], HaA3BUYANHO
e(eKTHBHA 1 TOJIOBHE — CITpaBe/IJIBa CXeMa OpraHi3ailii mapJiaMeHTy Bu-
sIBUJIA 1 CBO1 CyTTeBi Hemomiku. [leprmmii i3 HUX MONATaB y BCTAHOBJICHHI
MafHOBOTO IIeH3y. Y pe3yNIbTaTi Y0To CIIUCOK THX, XTO TOJIOCY€, BUSBIISBCS
3HAYHO KOPOTILUM, Hi)K CIIUCOK THX, XTO CIIJIa1yBaB ITOJIATKN T BUKOHYBaB
CBi#i BifickkoBHI 000B’s130K [4, c. 195]. To6TO peansHO BU3HAKOYH 32 TPO-
MajssHaMH 00OB’SI30K Ha CIJIaTy MONATKIB Ta HECEHHS BiICHKOBOI CITy>K0H,
Jep>kaBa THM HE MEHII He BHU3HABasa 32 HUIMU TpaBa OpaTH y4acTh y BH-
Oopax, mo Oyno, Ha nymky T. JxeddepcoHa, HecripaBeUITMBUM KPOKOM,
SIKMI TOPYIIYBAaB Mpasa rpoMasiH. [HiIoro HeOe3nekoro B opraHizauii Oyno
HecIpaBeTNBe 3a0e3MeUeHHs] B HhOMY MPUHIIMIY MPEJCTABHUIITBA.
VY mpomy cenci T. [xeddepcon 3BepTaB yBary He CTIIBKH HaBiTh Ha BEJIH-
YUHY TepUTOpii TOro 4u iHIWOTro rpadcTBa Ta YUCEIbHICTh HaCEIEHHS,
BiJITIOBIZIHO JIO YOTO KOXKHA TEPUTOPIisS OTPUMYBaJia MIEBHY YacTKy MICIb Y
MapJaMeHTi, CKUTBKHY 3 OTJISITY Ha Te, SIKU BHECOK pOOUTH KOJKHE 3 TpadcTB
y 3abe3neyeHHs] 000pOHO3AaTHOCTI Ta J0OpoOyTy mTaty. Ha migTBepmken-
HsI CBO€ET TE€3H 11010 HECIPABEAIUBOCTI MPOMOPLIT MPEACTABHUIITBA B Jie-
ricmarypi mrary T. Jlxeddepcon HaBOIUB JOBOITI [iKaBi CTATHCTUYHI JIaHi.
Tak, anamizytoun cutyanito y aBox rpadcersax (Yopik ta JlaynoH), BiH
BKa3yBaB Ha Te, 110 BOHU MAIOTh PABO PiBHOTO MPEJICTABHUIITBA, ajie IPH
nboMy rpadcTBo Yopik mocradae mraty numie 100 omordeH B, Tomi K
rpagcerBo Jlaynon — 1746 [4, c. 195, 196]. ToGto, ax mume T. [xeddep-
COH, KOKEH YOJIOBIK y rpadcTBi YOpik MaB Takuii caMUil BILTHB HA YIIPaB-
JIHHS WTaToMm, sk 17 qomnoBik i3 rpadersa Jlaymon. Ha mymky T. JIxeddep-
COHa, m1e OiNbII HeCHpaBeIMBOIO € TOPIBHIBHA MPOMOPLis MicLb
(y Cenari Ta [Tanari nemyrariB) crocoBHO BUOopunx okpyris. 3a T. xed-
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(hepcoHOM, BUHUKaNA Taka cutyailis, koiau 19 000 JooBik, 110 MEIIKAITU
B OJIHIM YaCTHHI IITATy, BU3HAYAIM 3aKOHHU 111 01tk Hik 30 000 4oIoBiK,
1110 >KWJIM B 1HIIMX YaCTHUHAX LITATy, @ TAKOXK IPU3HAYAIIN BULLUX TI0CaJOBUX
oci0 BUKOHABYOI Ta CymoBoi Biaau [4, c. 196]. 1lle onniero HeOe3neKoto,
TICHO TIOB’S3aHOI0 3 TIOPYIIEHHSM TPUHIIUAITY MTPOTIOPIIIHOCTI PeICTaB-
HUITBa, Oyma, 3a T. J[xeddepconom, 3arpo3a oqHOpiAHOCTI manar. 3mict
i€l 3arpo3u MOJSTaB y TAKOMY: SIKIIO NIEBHA TEPUTOPIs OTPUMYE OLIBLIICTh
y Cenari ta [1anarti genyraris, To, 32 IPUYMHY CITUIBHOCTI iHTEPECIB JIeie-
raTiB, npenacrasinenux y Cenari Ta IlanaTi gemyTartiB, i IBi YaCTUHU
LIBHIIE 33 BCE 00’ €HAIOTHCS 1 3MOXKYTh IPUHMATH 3aKOHH, SIKi HE BiIMO-
BiJaTUMYTh 1HTEpecaM BChOTO ITary. To0To dakTHyHO Oy/ie 3BEICHO Ha-
HIBELb CaM 3MICT KOHLIENIIiT IBONAJIATHOCTI, KOJIM JisSJIbHICTE OJHIET 3 Imajiar
Ma€ BPiBHOBa)KYBaTH HaMipH iHIIOT.

Tomy, MponoHyO4H cIoci0 CrpaBeITMBOTO TPEICTABHUAIITBA B JIETiC-
narypi, T. JIxeddepcon BBakaB 3a IOIIEHE BpaxOBYBaTH HE JIBi, a TPH
O3HaKH: po3Mip rpadcTBa, KUTBKICTh MEIIKAHIIB Ta KUIBKICTH 0Ci0, 1110
3[aTHI HOCUTH 30poto (OCTaHHIN KpUTEpili caMe i BUCTYIIAB CBOEPIIHUM
MIPHIIOM «KOPHUCHOCTI» TepuTopiii). 1o cyTi, mepeniueHi 3MiHu 10 TOPSIA-
Ky opraHizaiii Ta QyHKIIOHyBaHHS NMapiIaMeHTy Oy BHECEH1 110 IPOEKTY
Koncruryuii BipmxkuHii, skuii MaB OyTH pO3IISIHYTHH 1 nipuiiHsaTril KoH-
BeHTOM ymiTKy 1783 p. HaiiGinbpm 1ikaBuM 3 OIIsAY OpraHizaitii i (yHK-
LiOHYBaHHs NapiaMeHTy OyB, 0€3yMOBHO, po3ain I mpoekry, sikuii MaB
Ha3By «Jlericnarypa». Tak, MpOMOHYIOYM BHECTH 3MIHHU 10 MOPAAKY (op-
myBaHHs [lamatn nemyrariB Ta Cenary, T. [xeddepcon daxrmano pos-
poOuB 11Bi MOzIEi 3a0€3NeUeHHSI CIIPABEITUBOTO MpencTaBHUITBAa. OOUIBI
3 HUX IPYHTYBaJIKMCS HAa BU3HAHHI BUOOPUOro Mpasa 3a BCiMa Ji€31aTHUMU
rpoMajTHAMH Y0JIOBidOi ctarti [4, c. 264, 265]. Ilepmia i3 3a3HaYEHUX MO-
neneit crocyBanacst BubopiB ao [lanatu nenyraris. B ocHOBY nux BuOOpiB
MaB OyTH MOKJIaICHHU PHHITHIT )KOPCTKOT MPOTIOPIIiT: KIIBKICTh NIy TaTiB
BiJl KOPKHOTO TpadcTBa Majia Oy TH TPOTIOPITIHOO KUTBKOCTI 0Ci0, SIKi MaroTh
MpaBo ToJ0Cy. Ase pH HbOMY 3arajbHa KUIbKicTh Miclip y Ilanari nemyra-
TiB He Moe OyTr OibmIo0 300 un MeHmmor Hixk 100 oci6. Ha BimminHy Bijg
uporo, 1y BubopiB y Cenar T. J[xeddepcon 3amponoHyBaB 3aCTOCOByBa-
TH 1HIILy MOJIEITB, SIKY MOXXHA CXEMaTHYHO MOAATH TAKUM YHHOM: BECh ILTAT
PO3MOUIAETHCS HAa BUOOPY1 OKPYTH (JI0 SIKMX BXOAATH KilbKa rpadCcTB), y
MeXax KOKHOTO Tpad)cTBa MapaielbHO 3 BHOOPOM JETyTaTiB 00MParOThCs
«CEHATOPCHKi BUOOPIINKMY, TICIIS YOr0 BUOOPIIMKU OKPYTY 00’ €AHYIOTHCS
1 00MPalOTh CEHATOPa Y1 CEHATOPIB BiJl CBOTO OKPYTY 3 PO3PaXyHKY «OIUH
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CEHaTop Ha IicTh BUOOpIHKiBY [4, c. 264]. TakuM YHHOM, HA JyMKY
T. Dxeddepcona, y pasi BUpillIleHHsSI OCHOBHHUX MUTaHb ()OPMYyBaHHS I1ajiaT
MapiJaMeHTy BiH 3MoXe e(eKTHBHO BUKOHYBATH TaKi CBOi (PyHKIIi1, K 3a-
KOHOTBOPYICTb Ta MPENCTAaBHULUTBO. [Ipy bOMY MOE€IHAHHS TPUHIUIIIB
npornopuiaocti (st [TanaTu mpencTaBHUKIB) Ta PIBHOTO MPEAICTABHUIITBA
mrariB (s CeHary) OIHOIO Mipol0 He 03HaYa€ BHHUKHEHHS KOMi3ii 1H-
TepeciB OKPEeMHX IITATIB Ta AepkaBu B 1inomy. Bxe y XX cT. 1o miei
nymku T. Jxeddepcona 3sepHyscst T. Jlodryc, sikuil, aHATI3YIOYH JTisITb-
HICTh aMEPUKAHCHKOI JIETiCNaTypH, 3a3HaunB, M0 X04a, 3 MOJITHYHOTO
MOMVISILY BCi LITATH € PI3HUMH, OAHAK Ti NPOOJIEeMH, 3 SIKUIMUA BOHU CTHKa-
IOTBCSL, SIK TIPABUIIO, BUSBIISIFOTHCS YK€ TUIIOBUMHU. CaMe TOMY aMepHKaH-
ChKa JIeTicaTypa He HaCTUIbKU OoJsiue pearye Ha MpoOiIeMH 3iTKHEHHS
iHTepeciB pi3HUX eleMeHTiB denepauii [5, c. 3].

XapakTepu3yIoun K CII0Ci0 po3B’s3aHHS IMPOOJIEM, 10 BUHUKAIOTH y
nporieci pyHKITIOHyBaHHS MapiaMeHTiB, 3anpornoHoBanuii T. Jxeddepco-
HOM, MOXKHa BIIMITHTH, 10 HOTO OCHOBHUM 3aBJaHHAM OyJI0 rapaHTyBaH-
Hsl SIK HAWOUIBII aJJleKBaTHOTO MpeJCTaBHUIITBA. [lepeBaru IBomanaTHOT
mopeni T. Jxeddepcon BOayar y Tomy, 1110 BOHA JO3BOJISLIA SKHANTIOBHIIIIE
3aJI0BOJIBHUTH MPUHIMI NPEICTaBHUILITBA, OCKUIBKH B MapiiaMeHTi Toxi
BUSIBJISIIOTHCSI TPEACTABICHIMH HE JIUIIIE JIFOIU, a i BIACHICTh: «JICJeraTiB
i ceHaTopiB OOMPAIOTh TaK, IO TEPIi 3 HUX MPEACTABIAIOTH JIO/EH, a
JpYTi — BIACHICTB». A 1ie JO3BOJISIE MOEAHYBATH Y€CHICTh HIDKHBOI Maa-
TH 3 MYAPICTIO BEPXHBOI. YTIM, OKPECIIOIOUHN Tpoiiec GyHKIIOHYBaHHS
pi3Hux nanat napiaamenty, T. Jxedgdepcon Harononysas e Ha OJHOMY
Ha/I3BUYAHO BaXXIIMBOMY MOMEHTI, SIKUH 34aTeH 3a0e3neuntu Tpancdop-
Mallifo apJlaMeHTapu3My 1 BpEIITi-PelIT CIIPUYMHUTH 3MiHY ()OPMU ITpaB-
ninms. VigeThest Ipo TaKwii, Ha MepIIHii MO, CyTO FOPHINIHO-TEXHiqHHH
MOMEHT, SIK MOPSA0K TOIOCYBaHHA B MapiaMeHTi. Pid y Tim, mo acamones,
SIK 3aKOHO/IaBYMH OpraH, 0 Ma€ TOBHOBAXEHHS TPUHMATH 3aKOHU SIK JJIs
CYCITTBCTBA B ILIOMY, TaK JUIs caMoi cebe, MoXe 3MiHUTH KBOPYM CBOTO
BJIACHOTO CKJIaJly, HEOOX1THUH AJis 3MIHCHEHHS 3aKOHOIABUOI JisTEHOCTI.
Ha nymxy T. Jxeddepcona, Takum MiHIMATBHIM KBOPYMOM Mae OyTH JIHIIIe
OLTBITICTH BiJ 3aralibHOI KIIBKOCTI JeMyTaTiB. YTIM y JEAIKHX BHIAAKaX
Lei KBOpYM 3MEHIIYETHCS, 10 PU3BOAUTD JI0 BTPATH HaplaMeHTOM O3Ha-
KU HapOIHOTO TIPEJICTABHUIITBA.

Bu3naroun npiopuTeT 3aKOHOAABYOTO OPTaHy By HAJ BCiMa iHIIUMHU
opraHamu AepkaBHoi Biaau, T. ke depcoH, ;xoqHUM YMHOM HE igeati-
3yBaB caM MapiiaMeHT. BiH HaBiTh MoIepeKaB Mpo Taky HeOe3neuHy
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(dhopmy, sk «BuOOpunii necrotusm» [4, ¢. 197] napnamenty. ToOTo 3 mo-
ISy MOJIITHKO-NIPAaBOBOI €(PEeKTUBHOCTI 3aKOHOAABYMN OPTaH Aep>KaBHOT
BJIaJ¥ Ma€ BIAINOBIJAaTH II€BHUM BHUMOTAM, HaWBaKJIIHMBIIIOHO 3 SKHUX € 3a-
Oe3nedeHHs pPiBHOTO Ta CIIPAaBEIUIMBOTO MPEeICTaBHUITBA. [[prioMy yMOBOIO
CIpaBeJIMBOCTI PEACTaBHULITBA, K nucaB T. [xxeddepcoH, € npaBuiibHe
3aCTOCYBaHHS IPUHLUITY TPOHOPUIHHOCTI, SIKUI IPOTUCTABIAETHCS IPHH-
IIUTTY «OUTBITIOCTI», KOJIA MICITS B TIAPJIAMEHTI PO3IOIUISIOTHECS 32 TIPABUIIOM
«repemMoxkelb orpumye ycey. Jlo peui, y XX CT. 0 IIbOTO TIIyMadeHHs
MPOMOPLIHOTO MPEeACTaBHULITBA B CBOIH TEOpil JEMOKpaTii 3BepTaTUMETh-
cs Apenp Jleinxaprt, Ssknii BU3HA4aB HOTO SIK «HEUTpaNbHHN 1 HEyIepe-
JUKEHUI» c1mocio posmoxiry Biaam [6, ¢. 74, 75]. BomHodac 3anmopykoro
e(eKTHBHOCTI Ta 30alaHCcOBaHOCTI AisuTbHOCTI mapiamenTy T. xeddepcon
BBa)kKaB HOT0 JBOMAJIATHY CTPYKTYPY, KOJH il 1 PIlICHHS MaNTaTH MOXYTh
OyTH ypiBHOBa)XEHI JisIMH 1 PIlIEHHSIMH 1HIIIO1, 10 3PEIITO PU3BOIUTH
He 10 OJI0KyBaHHS Jiii OHI€ET TajaTH iHIIO0, a 10 HAWKPAIIOTO BH3HAYCH-
HSl CYCHUIBHUX TOTPeO Ta 1X BIAMOBIAHOTO BiJOOpaKEHHS Y YHHHOMY 3a-
KOHOJIaBCTBI.

OTxe, aMepHKaHCbKa 1715l IBONAIATHOCTI € HE JIUIIEe aKyMYJISLi€I0
aMepHKaHCBKOTO HocBiny. [IpoTsirom 1BoX cTONITH BOHA HAbyna YiTKo 30y-
JIOBAaHOI TOKTPUHM 1 ii BTUIEHHS Y CyCHIUIbHY MPAKTHUKY IEP>KaBOTBOPEHHS
Crnomyuenux [ItariB Amepuku. Bona Oyna i 3a1HIaeTbes ChOTOHI Pe-
METOM 3MICTOBHUX HAayKOBHX JIUCKYCiii. Ajle BU3HAHHS 1 LIHHICTH i HE3a-
MePEYHi.

[lomo 1mpoT0 Hapasi BaKIUBO YiTKO YCBIJIOMITFOBATH, IO caMa ifes
JBOMAJIATHOCTI HE € TIEBHUM BHHAXOIOM CYYaCHOCTI 1 He TIOBUHHA CIIPHIA-
MaTHCh B YKpaiHi K IeIIo «IykopixHe». Hacnipasi, nuTaHHs 1BOTaTaTHOT
oprasizauii napJaMeHTiB BXe HEOTHOPA30BO IMOTPAIISUIN 10 MOJIS yBaru
SIK TIPOBIAHMX HAyKOBIIB, TaK i BUJATHUX MONITUYHUX AiSYIB MUHYIIOTO.
ToMy HaIIUM HACTYITHHM KPOKOM Ma€ CTaTH aHaji3 ijei JBOMaJaTHOCTI B
icTOpii Ta MPAaKTHUIli BIaCHE YKPATHCHKOTO KOHCTHTYIIIOHATI3MY.
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Mengenuyk B. JIByxnajaaTHbIi napjaMeHT: IPABOBAs PeTPOCHEKIUsA
(opMupoBaHus KIacCHYeCKOI JOKTPHHBI M MOJEJIH

B cratbe uccnenyercs Moeb IByXIaJaTHOM OpraHM3alluy MapjaMeHTa Kak
IIpeaMeT U3yUYeHHUs ITPABOBON HAyKH M MPaKTHKa (yHKIMOHWPOBAHHUS BBICIIETO
MIPEACTAaBUTENBHOIO U 3aKOHOJATENILHOTO OpraHa rocylapCTBEHHON BIacTH. ABTOD
oOparmaeTcs K KJIacCHIECKUM IPAaBOBBIM JIOKTPHHAM HPOIUIOTO, B YaCTHOCTH K
000CHOBaHHMIO H/IeH OMKaMepaIn3Ma B aMEPHKAHCKOH ITOTUTHKO-TTPABOBOM MBICIIH.

Knrouesvie cnosa: neMoKpaTHIeCKOE TOCYJapCTBO, KOHCTUTYLIHOHHOE pa3-
BUTHE, OMKaMepanu3M, NapilaMeHTapu3M, 3aKOHOaTeNbHas BIaCTh, HAPOJHOE
MIPEJCTaBUTEIILCTBO.

Medvedchuk V. The bicameral parliament: legal retrospection of classical
doctrine and models formation

The article studies the model of a two-chamber parliament organization as the
subject of legal science and practice of functioning of the supreme representative
and legislative body of the government. The author refers to classic legal doctrines
of the past, in particular to the justification of the idea of bicameralism in American
political-and-legal thought.

Keywords: democracy, constitutional development, parliamentarism, bicam-
eralism, legislature, people's representative.
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VIK 342.4 M. Iynomaii, KaHgUpAT OPUAVIHNX HaYK,
cynna Koncturyuniiinoro Cyny Ykpainu

IloBHa Y11 HOpMaTHBHA KOHCTUTYIIiliHA CKapra:
MOLIYK HAIliOHA/IbHOI MOJE/Ti

VY crarTi BU3HAYAIOTHCS 0COOIMBOCTI MOBHOT T2 HOPMATHBHOI KOHCTUTYIIIHHOT
CKapTH SK ii «KITACHIHUX» MOJCIICH, BKa3yIOThCS IX IIEPEeBary Ta HEAOMIKH 3 TOUKH
30py e(heKTHBHOCTI AisUTHHOCTI OPTaHiB KOHCTUTYIIIMHOT FOCTHIIIT, BAKOHAHHS HUMH
MpaBo3axucHOI (PYHKIII, a TAKOXK PO3MEKYBaHHS KOHCTHTYIIIHOI Ta 3arallbHOL
OpUCIUKIIT. OOTPYHTOBYETHCS MOITBHICTD 3aPOBAKCHHS B YKpaiHi HOpMaTHB-
HOI KOHCTHUTYIIHHOI CKapTH Ta IPOIIOHYETHCS 11 HalliOHaJIhbHA MOJIENb, Ska BOaya-
€THCS ONTUMAJIBHOIO Ha Cy4aCHOMY €Talli PO3BUTKY KOHCTHTYIIHHOTO IPaBOCYIS
VYkpainu.

Knrouoei cnosa: nauionanbHa MOJIeNIb KOHCTUTYIIMHOT CKapryl, TOBHA KOHCTH-
TymiifHA CKapra, HOpMaTHBHA KOHCTUTYIIIHA CKapra, KOHCTUTYIIiITHA FOCTHIIIS.

Ha xoHcTHTYIIiTHOMY piBHI B YKpaiHi 3alIpOBAKEHO CHCTEMY TIPSMO-
'O Ta OTIOCEPEAKOBAHOTO JOCTYITY 10 KOHCTHTYLIHHOTO MPAaBOCYS, OTHAK
BOHa MMOTpeOye BHockoHaneHHs. [Ipo 1me mepeayciM CBITIATh HETOCTATHS
e()eKTHBHICTh BUKOPHUCTAHHS CyJlaMH 3arajbHoi IOPUCIUKIIIT Ta OMOyICMe-
HOM CBOTO TIpaBa Ha 3BepHeHH: 10 KoHctuTymiitHoro Cyny Ykpainu, a Ta-
KOXX BIZICYTHICTB B YKpaiHi iHCTUTYTY KOHCMuUmyyitiHoi ckapeu, CyTHICTh
SIKO1, 32 BCi€l pi3HOMAHITHOCTI ii MozeIelf, 3BOAUTHCS 10 BU3HAHHS 3a ¢i-
3UYHUMH Ta IOPUINYHIMHA 0c00aMU MTpaBa 3BEPTATHCS 10 OPTaHiB KOHCTH-
TYIIHHOT FOPUCAMKITIT 13 TUCEMOBOIO 3a5BOIO PO MEPEBIPKY KOHCTUTYITIH-
HOCTI 3aKOHIB Ta iHITUX MPaBOBHX aKTiB, AKI MOPYIIYIOTh TapaHTOBaHI
KOHCTHTYIIi€IO0 TIpaBa i ceobdomu [1, c. 193].

3aKOHOMABCTBO YKpaiHu mependadae YHIKAIbHY GOpMy MPSMOTO I0-
CTyIy QI3UYHUX 1 IOPUANIHUX OCI0 T0 KOHCTHTYIIIHHOTO TIPaBOCYIIST —
KOHCmumyyitine 36epHents w000 miymavenns Koncmumyyii it 3axonis
Ykpainu, sixe € mocuTh eeKTUBHAM MTPABOBUM 3aCO00M 3aXHUCTY iX KOH-
CTUTYLIHHUX TIpaB i cBoOoa. KoHcTHTYMIlHE 3BepHEHHS 3HAYHOIO MipOIO
BimOMBae caMOOYTHICTh YKPaiHCHKOT MOJIENi KOHCTUTYIIMHOTO MTPaBOCYIISL
Ta BUCTYTIA€ XapaKTePHUM aCIEKTOM ii iIeHTHIHOCTI. OJHAK Take 3BEPHCH-
HS HE MOK€ BBa)KaTHUCS MOBHOIIHHIUM 3aMiHHUKOM «KJIACHYHOTO» IHCTH-
TYTy KOHCTHTYIIIHHOT CKapTH, OCKUIBKH BOHO HE 3a0e3ledye rpoMaastHaMm
MOXKITUBICTh OCOOWCTO iHIIIFOBAaTH BUIYUEHHS 3 CHCTEMH 3aKOHOIABCTBA

24 © I'ynprait M., 2013



lMosHa yu HOpmMamueHa KOHCMuUMyUyitliHa ckapaa... M. lynemati

HETNPaBOBUX MPHITUCIB, YUM CHPHUSITH 3a0€3MEUCHHIO BEPXOBEHCTBA MIPaBa
Ta PO3BUTKY I€MOKPAaTUYHOI JEP>KaBH.

Bitun3HsaHI KOHCTUTYHIOHATICTH BKe 3 Touarky 2000-X poKiB 3BEpHY-
JcA 10 OOTOBOPEHHS MPOoOJeMH 3apOBaKeHHs B YKpaiHi KOHCTUTYLIH-
HO{ CKapru, CTBEPKYIOUH, IO el IHCTUTYT BUCTYIIa€ BU3HAHUM OaraTtbma
JeMOKPAaTHYHIMHU KpaiHaMH HalliOHaJbHUM 3aCO00M MPaBOBOTO 3aXHCTY
KOHCTHTYLIHHHUX TpaB JIOAWHY Bi mocsranb 3 00Ky JiepaBH Ta ii moca-
JOBUX 0Ci0, TOMY HOTO «BUKOPHCTaHHS Ma€ OyTH BU3HAHO 000B’ I3KOBUM»
[2, c. 52]. Yka3yroun Ha HEOOXiAHICTh BU3HAHHS IHCTUTYTY KOHCTUTYLIHHOT
CKaprd Ha KOHCTUTYyHiHOMY piBHi, A. O. CeniBaHOB 3a3Hayae, o0 «0e3
Hel JOCTYN TPOMaJsH 10 KOHCTHTYIIMHOTO MpaBOCYAs 30a€ThCs MaJlo-
e(eKTUBHUM, a KOHKYPYIOUMH XapakTep IOCSATHEHHS MPaBOBOi CIIpaBe.-
JIUBOCTI 3 IHIIMMU Cy0’€KTaMU MpaBa MPaKTHYHO BiACYTHiM» [3, c. 83, 84].
O. B. Ilerpumus, 0. I'. bapa6am, C. I'. Ceprorina, I. I. Bogposa cTBep-
IDKYIOTh, 10 KOHCTHUTYLIHHA CKapra siK MpaBO3aXUCHUH 1IHCTHTYT «CIPO-
MOXXHa BUTPUMATH, B IPUHLUIII, Oyab-sKy KpUTUKY. Henapma iHauBigy-
albHa KOHCTUTYLiHA cKapra 3aCTOCOBYETHCS AYyKe IIUPOKO 1 CTAHOBUTD
NepeBayKHy YaCTHHY CIIPaB, L0 PO3MIAJAI0THCS OpraHaMu KOHCTUTYLIIHHO-
ro npaBocyaasa 6arateox kKpain» [4, c. 37].

Sk 3a3Hauae 3 uporo npusoay B. €. CkoMopoxa, HemoBHOTa peaizamii
MpaB JIIOAMHU TPAJULIHHO OB’ A3y€ThCS 3 BIACYTHICTIO B YKpaiHi iHCTHTY-
Ty KOHCTUTYLIHHOI CKapry, BHACIIAOK YOTO IPOMaJISIHU HE MOXKYTb OCKap-
KUTU KOHCTUTYLIMHICTh 3aKOHIB YKpaiHu. OJHaK KOHCTHTYLilHA IOpHC-
IWKLis B YKpaiHi CTBOpeHa MOPIBHSAHO HEMIOAABHO 1 TUIBKHM HAPOILy€e HEO0-
XigHU# moteHnian. Po3mupenHs mMex i1 HOBHOBaXkeHb Oyae CHPHUSITH
3aKOHOTBOPYOCTI, IPUCKOPEHHIO MPOIIECIiB AEMOKpaTu3alii B HalIiid 1ep-
’aBi, BTUICHHIO B KUTTSI JOCATHEHb LIMB1Ii3aLlii, 3araJlbHOBU3HAHUX MTPABO-
BUX MPHUHIUIIB Ta HiHHOCTEH, PyHIaMEHTAIBHUX MPaB i CBOOO JTIOIMHU
i rpomaasiauHa [5, c. 488]. Ilpudomy, sk miakpecntoe I [. ApyTronss,
JNOCBiJl OCTaHHIX YOTHPHOX AECATUPIY CBIAUUTH, IO KOHCTUTYLIHHUN
KOHTpOJIb Ha MiACTaBl IHANBIAYyaJbHUX CKapr 3a3BHYail YIPOBaKYETHCS
Yepe3 AesKui yac micis GopMyBaHHS KOHCTUTYLIHHOTO cyay [6].

Ortxe, Ha CHOTO/IHI HaLliOHAJIbHA IOPUANYHA HayKa B LIJIOMY ITOTOAMIIACH
13 HEOOX1IHICTIO 3aIIPOBA/KCHHSI KOHCTUTYIIITHOT CKapry, 110 IIJIKOM BiJi-
noBinae no3unii Beneriancekoi Komicii, sika 0lHO3HAYHO 3asBIISE€ PO
BaKJIMBICTB IIbOTO IHCTUTYTY Ta BUCIOBIIOETHCS HA MIATPUMKY BiAMOBITHUX
KpOKiB AeprkaB. OHaK caMe BiJ MPaBUIBHOTO BHOOPY ii MOIeNi 3aJIeKUTh
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MOXITUBICTD 3MEHILIEHHS MOOIYHNX HEraTHBHUX HACIIAKIB BBEIEHHS KOH-
CTHUTYIIIHOT CKapTH, cepesl sIKMX HayKOBIII BKa3yIOTh Ha HaJMipHE 1epeo0-
TsokeHHs KoHcTutymiitHoro Cyny Ykpainu; yHEMOXIIMBICHHS PO3B’ I3aHHS
HUM HalBaXITUBIIIKX MPOOJIEM CYCIUIBHOTO XUTTA [ 7, c. 38, 39]; pakTuu-
HE TIePETBOPEHHS OpraHy KOHCTHTYIIIHHOTO KOHTPOJIIO Ha «YETBEPTY» 1H-
CTaHLIIO IS CIIPaB, 10 MiUIAraloTh PO3IVILY CylaMH 3arajbHO1 FOpPUCIUK-
ii [8, c. 267] ta in. OTxe, Memoro i€l CTaTTI BUCTYIIAE BU3HAYCHHS MTepe-
Bar Ta HEJIOJIKIB JABOX «KJIACHUYHHX» MOJEICeH KOHCTUTYLIHHOT
CKapru — MOBHO{ Ta HOPMaTHBHOI, Ta OOIPYHTYBaHHSA BUOOPY HAa KOPUCTH
HOPMAaTHBHOI KOHCTHTYLIHHOI CKapTu SIK ONTUMAIbHOI MOAEN IS 3a1po-
B3 DKCHHS B YKpaiHi.

[ourHaroun momnTyk HaIliOHANBEHOT MOJIEINTi KOHCTHTYIIHHOI CKapTH, CIIiJT
MiAKPECIUTH, IO TaKa TUCKYCis 3a3BUYail pO3BUBAETHCS ONHOYACHO B ide-
on102iuHil Ta OPUOUYHIL TUTOIIHWHAX. Y TIEPIIOMY BHUITAJKY 3alPOBaKSHHS
CKapru OOTPYHTOBYETHCSI HEOOXITHICTIO CIiyBaTH JEMOKpPATHYHUM i/1ea-
naM. Y Ipyromy — KOHCTUTYLIHHA CKapra po3mIsaaaeThbesl IK JOCUTb payio-
HanbHULl iHCmpymenm, 3a JOMOMOTO0 SIKOTO Oyjle OTpUMaHa JI0aTKOBa
MOXJIUBICTh yAOCKOHAJICHHS HAI[lOHAJILHOTO 3aKOHOAABCTBA, 1110 B KiHIIE-
BOMY PaxyHKy CIPHYMHHUTDH IIOCHIJICHHS 3arajibHOi 3aKOHHOCTI Ta MpaBo-
opsiaky [9, c. 149].

Jlo po3po0Ku oNTHMAaNIbHOI MOZIENI KOHCTUTYLIHHOI cKapru As YKpa-
{HU cnif MiAXOOUTH caMme 3 MO3MILIT 3alpOBaKEHHS PEaTbHOTO e(heKTHB-
HOTO IHCTPYMEHTY 3a0e3TeUCHHs TIPaB JIOMHH, YTBEPIXKCHHS BEPXOBCH-
CTBa MpaBa Ta JeMOKpaTii, 3BaXXyIOUHl Ha BCi i1 MOTeHIIiiTHI mepeBaru Ta
Hebesneku. [Ipu npomy cnig gocmyxarucs a0 nopaau O. JlroxTtepxaHara,
SIKMI 3a3Hauae, 10 3aIPOBaPKEHHS 1H/IMBI{yalbHOI CKapry B HAIlIOHATIbHE
KOHCTUTYLIHHE [IPAaBO HE BAPTO NEPETBOPIOBATH HA (yHAAMEHTAIbHY IPOO-
nemy. PimenHs npo i BBeIEHHS Ma€ yXBaJIlOBaTHCA B CIIOKIHHIN, po3cya-
JIUBIH 00CTAHOBII 3 YpaXyBaHHSIM JIOCTOBIPHHUX BIJIOMOCTEH PO 11 MOXKITH-
Bi pi3HOBH M (MOJIENI), IO BXKE 3aCTOCOBYIOThCS Ha TpakTuil [10].

Cepen cydacHHX MOAENIEH MPAMOTO iIHANBIAYaIBHOTO JOCTYIY IO KOH-
CTUTYILiHOrO npaBocyus [11, ¢. 235-245], yacTiHa MalOTh CBOi OYEBHI-
Hi HaIliOHAJIBbHI 0COOMMBOCTI (HAIIp., IPOIIEypa amparo), HII OTHO3HAY-
HO HeOe3MeyHi 3 TOKU 30py e(heKTUBHOTO (PYHKI[IOHYBaHHS €IMHOTO Opra-
HY KOHCTUTYLIHHOT FOPUCAMKIIT Ta 3[aTHI «Iapali3yBaTi» HOro podory.
Mnetbest mpo Tak 3BaHi «HAPOHI CKapri» (actio popularis), TO6TO 3Bep-
HeHHs rpomasiH 1o KoncruryuifiHoro Cyny y myOniuHUX iHTepecax (ass
3axHCTy HTEpeciB iHIINX 0ci0 4u KoueKTUBHUX mpaB) [12]. Taki ckapru

26



lMosHa yu HOpmMamueHa KOHCMuUMyUyitliHa ckapaa... M. lynemati

MOUIMPEH] TOJIOBHUM YMHOM Y Kpainax Adpuku, Llentpansnoi Ta [liBHiuHOT
Awmepuku (benin, ['ana, Konro, Bpasunis, Benecyena, Konymois, [Tanama
Ta iH.), 1 HABPSIZ Y € JOUITHPHIMHA Ha ChOTOMHIITHEOMY €Talli CTAHOBJICHHS
KOHCTHUTYUiIHOT tocTuuii Ykpainu. Lle crocyeTbes i kBa3imyOnidYHUX cKapr
(quasi actio popularis) Ta iHIUBIAyaNbHUX Tpomno3ullii [13, c. 67-68; 14,
c. 63]. OTxe, mpoOiieMa peasbHOTO BUOOPY CTOITh MiXK «KJIACHIHUMI»
MOJETISIMH KOHCTUTYLIHHOT CKapTu — HOPMAaTHUBHOIO YU TIOBHOIO KOHCTH-
TYLIHHOIO cKaproio [15].

Hopmamuena koncmumyyitina ckapea OB’ s;3aHa 3 PO3MIISAOM KOHKPET-
HOI CIpaBH, MPOTE OCKAPXKEHHIO MiJUISrae JUIIe HOPMAaTUBHUHN aKT, MO-
KJIaJICHHU B OCHOBY YXBaJICHHS 1H/JMBIIyaJbHOTO aKTa, TOJI sIK caM IPaBo-
3aCTOCOBHHUH aKT HE Misrae ockapkeHHto. Lle o3Hadae, mo ¢iznaHa abo
IOpUINYHA 0c00a MOKE IOAATH CKapTy Ha MOPYILEHHS il rapaHTOBaHUX Ha
KOHCTHTYIIIHHOMY piBHI MpaB iHAMBIyaIbHUM aKTOM, yXBaJICHHM Ha MiJI-
CTaBl HOPMATUBHOTO aKTa, TOOTO iHII[iaTHBa MO0 3/iHICHEHHS KOHTPOJIIO
MOB’si3aHa 3 KOHKPETHOIO crpaBoto. OfHAK y cHUCTEMaXx, A€ 3alpOBaIKEHO
TUTBKH TaKy MOJIENIb KOHCTUTYIIIHHOT CKapry, 1HIUBIIyalIbHAN aKT, 110 3a-
CTOCOBYE HOPMAaTHBHUM aKT, HE MOXKE OCKap KyBaTHCh, TOOTO KOHTPOJIb, 1110
3nificHioeTbea Koncturyniitnum Cynom, He cmocyemuvcs 3acmocy8anis
Hopmamusenozo akxma. CaMe HOpMaTUBHA KOHCTHUTYIIIHHA ckapra Oyna BH-
3HaHa SIK ONTHMAalbHAa MOAEIH KpaiHaMH, L0 MEXYIOTh 3 YKpaiHO0, —
Pecny6nikoro Ilonemia [16, c. 55-65] Ta Pociiicbkoro @exnepaniero [17,
c. 145-158].

VY cBOIO Uepry, nogHa KOHCMUMYYIHA cKapea OXOIUTIOE IPaBO (Pi3MIHUX
Ta IOPUIUYHUX OCIO OCKapKUTH A0 KOHCTUTYLIHHOTO Cyny KOHCTUTYLH-
HICTB SIK HOPMaTUBHUX, TaK U iIHAWBIAyabHAX aJIMIHICTPATUBHUX aKTiB YU
pilieHb cyay, OCKINBbKY MOPYIICHHS MPaB JIOAUHNA HEPIAKO € Pe3yabTaToM
HEKOHCTHTYLIHHUX iHAMBITyaNbHUX aKTiB, 3aCHOBAHMX Ha KOHCTUTYLIIHHUX
HOPMaTUBHUX IpUIKcax. 3a mie€i Mojeni KOHCTUTYILIHHOI ckapru ocoba
Moxe ockapxutu 10 Koncruryuiiinoro Cyny, B cyOcuaiapHOMy NOPSAKY
(ToOTO MicA BUKOPUCTAHHS BCIX 1HIIMX 3aC00iB MPaBOBOTO 3aXHCTY ), OyIb-
SKUHM aKT JAepKaBHOI BIIAIH, SIKH OE3IIOCEPEAHBO Ta B I MOMEHT MOPY-
mye 11 KOHCTUTYMIHHI TIpaBa. ToOTO mMpeaMeToM KOHCTUTYIIHHOI CKapTh
MOYKE BUCTYNATH K HOPMAaTHBHUH aKT, AKIIO OCTaHHiH miansrae Ge3mo-
CepeIHbOMY 3aCTOCYBAHHIO Y KOHKPETHIM CIPaBi, TaK 1 OCTaTOYHUMN 1HIU-
BiJlyalTbHUH aKT, SKAN aipeCy€eThCsl KOHKPETHIH 0co0i.

B3sipueM mMozeni moBHOI KOHCTHTYHIHHOT CKapTy BUCTyNAa€ MPUKIIaL
®deneparuHoi Pecnyoniku Himeuunnu [18, ¢. 20-24] ta ABCTpii, a TaKOK
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Icmanii [19, c. 62—74], B sikiii 3anpoBaKEHO MpOLenypy amparo. L Mmonens
MOXe MaTH pi3Hi MoAu]iKalii, OAHIEIO 3 IKUX BUCTYTA€ «KOHCTUTYLIHNT
neperts ), Ko 0coda HaaIIeTbCs 3aC000M MTPABOBOTO 3aXUCTy MPOTH
OCTaTOYHUX PIllICHb 3araJIbHUX CY/IIB, aJI¢ HE TIPOTH iHIUBITyaIbHUX aJIMi-
HiCTpaTUBHUX aKTiB. OTKe, MOBHA KOHCTUTYILIHHA CKapra HaJae MOXIIH-
BICTh IUJIsS HAMOIIBII BCEOXOILTIOIOYOTO 1HIUBIAYyaIbHOTO JOCTYIY JO
KOHCTHUTYLIHHOTO NPaBOCYAS Ta, BIINOBIHO, AJIsl HOBHOTO 3aXHCTY iHAM-
BiyalbHUX MpaB, K Haronomye Benenianceka Kowmicis y m. 80 nomosiai
«[Ipo mpsimuii JOCTYN 4O KOHCTUTYLiHHOTO TipaBocyaas» [15].

Came tomy I1. [Tanonaii xapakTepu3ye 10 MOAETH K KOHCTUTYLIHY
CKapry B ii «crpaBKHbOMY (IifICHOMY) CeHCI» Ta BiJj3Hadae, 10 «OCTaH-
Hi TeHACHLIi po3MIALy KOHCTUTYLUIHHUX CKapr Y KOHCTUTYLIHHUX cydax
MOJKHA CIPaBEIJINBO OXapaKTEPU3yBaTHU SIK MEPEXia BiJ KOHTPOIIO KOH-
CTUTYLIHHOCTI 3aKOHIB JI0 KOHTPOJIIO 3aCTOCYBaHHS 3aKOHIB, [0 03HAYAE
3aMiHy KOHTPOJIIO HaJ 3aKOHOJABIIEM KOHTPOJIEM HaJl CYIOBOIO BIaI0I0.
Ile ocHOBHa 3MiHa B icTOpii KOHCTHTYI[IHHUX CYJIB 32 OCTaHHI JECITH-
piuus» [1, c. 34, 37].

Taka TeHIeHI1isl TPU3BOIUTD JI0 TOTO, IO CYAJli KOHCTUTYLIIHOTO Cymy,
IiJIal0YH KOHTPOJIEO PIllICHHS 1HINUX IHCTAHINH, CTAIOTh HE «CYIISIMH 3a-
KOHIB», 8 «CyIIIsIMH CyAIiB» [4, c. 38]. TakuM YNHOM, KOHCTUTYLIIHUH Cy/
cTae, pakTU4IHO, anesnsiiiiHo0 nanaror. OaHaK 1151 QYHKIIS KOHCTHTYIIIN-
HUX CYIiB MOX€E YCKIaJHUTH BiZHOCHHM MK KOHCTUTYLIITHUMH CyTaMu
1 CylaM¥ 3arajbHOi IOPUCIUKINT, TepeayCciM BUIIUMHU, aJ[)Ke CaMe OCTaHHI
HaKOUIBII YaCTO CKapKaThCsl Ha T€, 10 KOHCTUTYLIHHI CyAH IEPEBUILYIOTh
CBOi TOBHOBA)KCHHSI.

A. C. TonoBiH IiJIKOM CIIYIITHO Bij3HAaua€, o HagaanHs KoHcTuryiitHo-
My Cyny Ykpainu SIKHXoCh JOAATKOBHX, MO CYTi KacalliiHIX, TOBHOBaKEHb
y Talys3i 3aralbHOTO CyJIO0YMHCTBA, TO-Tiepile, He nependadeHo KoHerury-
Li€r0, a Mo-Apyre, CyNepeynTh i71eoorii Ta 3MicTy cynoBoi pedopmu, ska
TIIBKH-HO POOUTH CBOI MepIIi peanbHi KPOKH. AJKE OTHUM 13 HEIOJIKiB
oprasizamii AisUIbHOCTI CyI0BOT CHCTEMH B YKpaiHi, SIKHH yCyHEHO 3aKOHOM
«[Ipo cymoyctpiii Ta ctaryc cyaniBy», Oyja came HasBHICTh TOBHOBa)KEHb
BepxoBroro Cyny Ykpainu 31iiiCHIOBaTH Tak 3BaHy «IOAATKOBY Kacalliioy.
Tak uu BapTO, CKaCyBaBILH LIi TOBHOBKEHHS OTHOTO CYAOBOTO OpTaHy, Iie-
penaBaru ix 1o iHmoro? [TeBHa pid, 110 Hi, SKIIO MPOAOBKYBaTH pedopmy-
BaHHS BITYM3HSHOI CyIOBOI CUCTEMH, a HE 3HOBY 3yNIMHHUTHUCS Ha MiBIOPO3i
[8, c. 267]. OTxe, nepeTBOPEHHS OpraHy KOHCTHTYLIHHOTO MPaBOCYAIs Ha
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BUILLy CYAOBY iHCTaHLIIO Y CHCTEMI HAIIIOHAIBHOTO CYAOYMHCTBA CyIIepeyn-
TUME HOTO KOHCTUTYLIHHOMY cTarycy Ta «(}pizocodii» Horo misimbHOCTI SIK
€TMHOTO OpPraHy KOHCTHUTYLIWHOI IOPUCIHUKIIi, IO rapaHTy€e BEPXOBEHCTBO
Koncrurynii sk OcHoBHOTO 3aKOHY Jiep>KaBH Ha BCii TepuTopii YKpaiHu.

VY ToH e yac ciif migKpecIuTH, 0 Y BUMNAAKY PO3IIAAY CIIpaBU Ha
micTaBl HOBHOI KOHCTUTYLIHHOT CKapr KOHCTUTYLIHHNHN CyJl 3a3BUYail HE
BUpIIIYE CIPaBy MO CYTi, & PO3MVISAAAE BUKIIOYHO MUTAHHS KOHCTUTYIIiM-
HOCTI, a caMe, NOPYUEeHHS 2aPAHMOBAHUX HA KOHCIMUMYYIIHOMY DI6Hi npas
i ¢60600. KpiM TOr0, Opranu KOHCTHTYLIIITHOTO CY/TOYMHCTBA MEPEBAKHO HE
30IHCHIOIOTH KOHTPOJIb 32 BCI€I0 i€papXi€to HOPM (TOOTO HE BUPILIYIOTh
MUTaHHS OPO 3aKOHHICTh iHAWBIAyaTbHHUX aKTiB), IK BKa3aHo y 1. 81 gomo-
Bini Beneuiancekoi Komicii «IIpo mpsMuii goctynm 10 KOHCTUTYLIHHOTO
npaBocyasi» [15]. Lle mo3Bomsie po3mMexKyBaT KOHCTUTYLIHHY Ta 3arajbHy
IOPUCIMKIIIO, @ TAKOXK MiATBEPKYE, [0 OCHOBHOIO (DYHKIII€I0 KOHCTHTY-
LiHOT CKapry BUCTYIAE 3aXUCT TpaB JIOJUHHU, 10 OXOPOHSIFOTHCS HA KOH-
CTUTYLIHHOMY piBHi.

OnHak NOBHA KOHCTUTYLIiiHA CKapra MiCTHTB 11Ie OJHY BaXXKJIUBY HeOe3-
MEeKy: BOHA MPHU3BOAUTH 0 MEePeoOTHKEHOCTI KOHCTUTYLIHHOTO Cyady, He-
JOTPUMAaHHS CTPOKIB PO3IVISAY CIpaB TOMIO. Y KOHCTUTYLIHHUX Cyaax
KpaiH, sIKi 3alpOBaMIN TaKy MOJENb, KiIbKICTh IHAUBIAYaIbHUX CKapT
MOCTIHHO 3pOCTaE, 1 AKIIO I TEHACHIS 30epekeThbCs, i CyAH PU3UKYIOTh
CTaTH <CKepTBaMU BiacHOi monyisipHocTi». Tak, Koncturyuiitauii Cyn
Pecny6mnixu CroBeHist, 3acHoBanui me 'y 1963 p. [21], po3misaaroun mo-
piuHO ONM3BKO YOTHUPHOX THCSY KOHCTUTYLIMHUX CKapr, 3BepTaBcs IO 3a-
KOHOAABIIS 3 MPOXaHHIM MPO OOMEXEHHsI MMONaHHS TaKUX CKapr yepes
BCTaHOBJICHHS JOATKOBUX YMOB MPHUHHSATHOCTI.

OTxe, 3 0ogHOTO OOKY, MOTIK KOHCTUTYLIHHUX CKapr y KOHKPETHHUX
crpaBax rpoMajsH 3a0e3neuye MUPOKYy MOXKIIMBICTh MPABOBOTO 3aXUCTY
y BHINAaJKax MOPYIICHHS MpaB JIOAUHHU Y MPOLECi MpaBo3acTOCyBaHHS.
3 apyroro OOKy, IepeBaHTaKEHHS CYy MOXKE B pe3yJIbTaTi 3HU3UTH eek-
THUBHICTh HOTO MiSTIBHOCTI Ta MEPEIKOKaTH BUKOHAHHIO HUM (DyHKIiT
3axuCTy mpaB i cBoboxn ocib. Lo nymky miarpumye B. €. Cxomopoxa,
SIKMH BKa3ye, 110 MPH 3alpOBaP)KEHHI KOHCTUTYLIHHOI cKapru B YKpaiHi
Tpeba 3BaXkaTu Ha «IPOMYyCKHY» MOxJuBicTh KoHcTuTyniiitnoro Cyny
VkpaiHu, sika BxKe Ha JaHUH Yac BUKITIOYA€ IBUAKAN PO3IVIAL TOTO MTOTOKY
KOHCTHUTYLIHHHUX CKapr, SKMH HEMUHYYe Ha HOTO OOPYIIUTHCS 1 Ha MpaK-
THUII MOXXe COPUYMHUTH MTOPYILEHHS NpaB i cBoOox MoauHH [5, c. 488—489].
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O. B. llerpumun, 0. I'. bapa6am, C. I. Cepsorina, 1. . Bonposa cnipasen-
JIMBO JIOAAI0Th, IO 3HAYHA KIIBKICTh CKapT, SIKi HAJIXOISATh IO KOHCTHUTY-
LIHHOTO CYITy, MOX€E CIIPUYMHHATH PO3PUB MK (DYHKIII€IO CYILy MO0 31H-
CHEHHS KOHCTUTYLIHHOTO KOHTPOJIO MPAaBOBUX aKTiB 1 (QyHKII€0 MI010
CTBOPCHHSI KOHCTUTYIIHOI TIOKTPUHH HIISXOM OQIIIITHOTO TIIyMaueHHs
KOHCTUTYI[IHHUX TTOJIOXKEHB, SIKa € HEOOX1HOI0 YMOBOIO JUIsl KOHCTHTYIIIH-
HOTO MPaBOCYAS MPOTATOM 0araTtboX pokiB [4, c. 37].

VY pesynprari I1. [Tamonal 10XOAUTH BaKJIUBOI'O BUCHOBKY, IO «Y
CBITI iCHY€ nodsitina meHOeHyisa: ONHA TEHJEHIliS MOJIATaE B TOMY, 11O
JepXaBH, A€ KOHCTUTYIIHI CyId HEe MalOTh MpaBa PO3TIsIaTH KOHCTH-
TYWiiHI CKapTH, HAMAraroThCsI 3aIPOBAUTH JaHUH B JJOCTYITY TPOMAJISH.
Kpainu, ne KOHCTUTYLIIHI CyAn MarOTh TaKy KOMIIETEHIIiI0, CEPHO3HO 3a-
MUCITIOIOTBCS TIPO MOXUIHBICTE 11 oOMeskeHHs» [20, ¢. 35]. Orxe, [onopa
Koncrurymiitnoro Cyny Yropcebkoi PecnyOniku Ha3BaB KOHCTUTYIIHHY
CKapry «HEOIHO3HAYHMM» OJaroM depes ii JBOICTHI XapakTep: BOHA BiJli-
rpa€ BaXJIMBY POJIb y 3aXHCTi MPaB JIIOAWHH, ONHAK BUCTYIAE KEPEIOM
Oararbox mpoOIIeM JUIsi KOHCTUTYIIHHUX CYIIIB, SIKI MAIOTh 3 00EPEXKHICTIO
MTOBOAMTHUCH 31 CKaproro, mod BUKOHATHA BUXITHY (QYHKIIIIO KOHCTHTYIIIH-
Horo cyay [20, c. 35]. Tomy E. I1. TanueB cripaBeyInBO BKa3ye, 1110 HEOO-
X1JTHO pETeNbHO OOMPATH MOJIENb KOHCTUTYIIHHOT CKapTH, SKY TUIAHYEThCS
3anpoBaguTy. Taka ckapra HOBUHHA CPUIIMATHCS SIK HalliHHIIIE, SIK OHA
3 BUIIUX (POPM 3aXUCTY KOHCTUTYLIHHUX mpaB. [IpoTe HaaMipHe HaBaHTa-
YKEHHsI KOHCTHTYIIITHOTO CYy 3HWKY€E e(DEeKTHBHICTh TAKOTO 3aXHCTY 1 Belie
JI0 TIOBHICTIO MTPOTHIICKHOTO pe3yasrary [22, c. 85-86].

PanjionanHIM KOMIPOMICOM Y Takiil cuTyauii BUCTyIae came HopMa-
MUBHA KOHCMUMYYiuHa ckapea, ska o0IPpyHTOBAHO OOMEXY€E KUJIbKICTh
3BEPHEHbB JJO KOHCTUTYLIHHOTO CYy, COPHUSIE PO3BAHTAXKEHHIO OPTaHy KOH-
CTUTYLIHHOTO KOHTPOIIO Ta 3a0e3medye MOBHOI MipOIO HaJeXHE po3Me-
JKYBaHHS FOPUCIUKIIIT KOHCTUTYIIHHUX Ta 3arajibHUX CyniB. Takuii BHCHO-
BOK y IIIJIOMY BiAmoBinae pekomennamism Bernemiancpkoi Komicii mozmo
BHUPIIIEHHS KOHCTUTYLIHHUM CyJOM NMHUTaHb KOHCTHUTYLIHHOCTI JIMIIE
HOPMAaTHBHMX aKTIiB, TOJI K KOHTPOJIb 3a 3aKOHHICTIO 1HIUBITyaIbHIX
aKTiB, SIK MPaBUJIO, MAIOTh 3A1HCHIOBATH CY[IH 3arajbHOi IOPUCAMKLII, K
BkazaHo y 1. 81 nonosiai Beneniancekoi Komicii «IIpo npsamuit goctyn no
KOHCTHUTYIIHHOTO mpaBocyas» [15].

VY Hu3mi myOmikamiid aBropa OyIio 3alpolOHOBAHO ONTUMANBHY, 3 Ha-
LIOTO TONISAY, HAYIOHANLHY MOOENb KOHCIMUMYYINIHOT cKapeu, sIKa Y KOH-
COJIiIOBAaHOMY BHIVIAII Hiepeadayae mpaBo rpoMajissH YKpaiHu, iHO3EMIIIB,
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oci0 0e3 rpomMans HCTBA Ta IOPUANYHHUX OCIO micis BUYEpPHaHHS BCiX Ha-
[IOHAIBHUX 3aCO01IB MPABOBOTO 3aXHCTY MOAATH cKapry a0 KoHcTuTymiii-
Horo Cymy YkpaiHu moJ0 KOHCTUTYIIIIHOCTI 3aKOHIB YKpaiHW Ta iHITHX
npaBoBuX akTiB BepxoBHoi Pagu Ykpainu, akriB [Ipesnnenrta Ykpainu ta
Kabinery MinictpiB Ykpainu, npaBoBux akTiB BepxoBHoi Pagu ABTroHOM-
Hoi PecnyOniku Kpuwm, y Bunagkax, Koim 3aCTOCYBaHHS LIMX aKTiB y KOH-
KpeTHil cipaBi Mpu3BeNo 10 MopyLieHHs 3akpiuieHnx y Koncrurymii
VYkpainu rnpas i cB000/] CKapKHUKIB. 3aripOIIOHOBaHA MOJIENIb KOHCTUTY -
HOI CKapru Ma€ CTaTH MPEAMETOM LIMPOKOI0 HAYKOBOTO OOTOBOPEHHS.

V winomy, BBEACHHIO [IbOIO KOHCTHTYLIHHO-IPABOBOTO iHCTUTYTY T0-
BHHHI TIepelyBaTH po3po0Ka i yXBaJeHHS Ha Jep>KaBHOMY piBHI HayKOBO
oOrpynToBaHO1 KoHyenyii 3akon00agu020 3aKpinjieHHs IHCMUumyny KOH-
cmumyyitinoi ckapeu [8, c. 274,277, 278], axa oTpUMa€e HaJISKHY TiATPUM-
Ky y (axoBHX Ta TPOMaJICKHX KOJIaX.
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I'yasraii M. [osiHasi 1100 HOPMATUBHAS KOHCTUTYLIMOHHAS 5KaJ100a: 10-
HCK HAITHOHAJILHOM MO

B crarbpe onpenensioTes 0cOOEHHOCTH MOTHON M HOPMaTHBHON KOHCTUTYIIHOH-
HBIX JKaI00 KakK €€ «KJIaCCHYECKMX MOEIEH», YKa3bIBAIOTCS UX IPEHMYIIECTBA
1 HEZIOCTATKH € TOUKH 3peHHs 3P (HEKTUBHOTO (PyHKIMOHUPOBAHNS OPTaHOB KOHCTH-
TYIMOHHOTO MIPaBOCYIHs, 0O0OCHOBBIBACTCS 1IEIECO00Pa3HOCTh HAIIMOHAIHHOTO
BBIOOpA B TIOJIb3Y HOPMATUBHON KOHCTHTYLIMOHHOM >KaJlo0Bl, a TaKXKe NpeiaraeTcs
€& KOHCONMMPOBAaHHAS MOJIETb JUIS BHEAPEHNA B YKpalHEe Ha COBPEMEHHOM JTarle.

Kniouessle cnosa: HannoHaIbHAsI MOJETb KOHCTUTYIIOHHOH YKaJIOOBI, ITOJTHAS
KOHCTHUTYIIHOHHAS ’Kaj00a, HOpMaTUBHAsI KOHCTUTYIIMOHHAS ’Ka100a, KOHCTUTY-
LMOHHAS FOCTHIIUS.

Gultay M. Full or normative constitutional complaint: in search of na-
tional model

In the article the features of full and normative constitutional complaints as its
«classic models» are determined, their advantages and disadvantages in light of
effective functioning of constitutional justice are indicated, the practicability of the
national choice of a normative constitutional complaint is grounded, and its con-
solidated model is offered for introduction in Ukraine on the modern stage of its
development.

Keywords: national model of constitutional complaint, full constitutional com-
plaint, normative constitutional complaint, constitutional justice.
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VK 340.0(477) B. Pym’anues, 4ieH-KOPECHOHJEHT
HAIIpH VYkpaiunu, npodecop Hanjionans-
Horo yHiBepcuretry «lOpuanyna akagemis
Ykpainnm imeni fpocmasa Mygnporo»

ITaBno CkoponagcbKuin
B YKPalHCbKOMY Jep>KaBOTBOPEHHi
(mo 140-piuus 3 THA HAPOTKEHHS)

V crarTi po3nIAaaoThCsl OCHOBHI HAPSIMU JIEP>KaBOTBOPUOT TiSUTEHOCTI T€Th-
maHa I1. Ckoponasicbkoro, JIEFITUMHICTh YTBOPEHHSI YKpaiHCBKOI JiepKaBH, ii
(dopma, opraizaris IepKaBHOTO MEXaHi3My, 3aKOHOIaBCTBO, MIKHAPOIHI 3B’ SI3KH.

Knruoei cnosa: rereman I1. Cropomancekuid, YKpaiHChKa AepikaBa, i popma,
3aKOHO/IaBCTBO, MI>KHAPO/IHI 3B’ SI3KH.

[Tocrars [apma [TerpoBraa Croponancekoro (03.05.1873-26.04.1945) —
MpecTaBHUKA CTAPOBHHHOTO JIBOPSHCHKOTO POJy, HallaJKa reThMaHa
1. Cxopomazncbkoro, KpyImHOTO 3eMJIEBIaCHHKA, TeHepana-ieiitenanta Po-
cilicekoi apmii, komanaupa [lepmioro ykpaincekoro kopmycy LienTpanpaoi
Panmun, oramana «BinhbHOTO K03aITBaY, TeThMaHa YKpaiHd — 1 TOCi BUKITH-
Ka€ TaJIKi TUCKYCIi.

I1. Cxoponagcbkuii MPOMIIOB 3HAYHMM UISX BilICHKOBOTO BiJf KOPHETA,
KOMaHUpa KaBaJIEPiHCHKOTO eCKaJIpoHy 10 reHepai-neiitenanta Pociii-
ChKOI apMii, koMaHyBada 34 apMiiCEKOTO KOPIIYCY.

[icns JTlroTHeBOI peBoromii 1917 p., sika BUKJIMKaA MMiJJHECEHHS aBTO-
HOMICTCBKOTO PyXy B YKpaiHi i BU3HaHHA TUMUYacCOBUM YPSIIOM JIETiTHM-
Hocrti Lentpansaoi Panu, npuctynuB 1o ykpaiHizalii CBOro KOpIycy, SKui
oTpumaB Ha3By «Ilepinii ykpaiHCEKUI KOPITYC».

JKoBTHEBUI IepeBOPOT HE cripuiiHAB. byB npu3HaueHunii LlenTpansHO0O
Panoro komannyBauem 36poiinux cun YHP. BiB ycnimHi BificbkoBi aii, siki
HE JJaJii 3MOTY BCTAHOBUTH PAJsHCHKY Blaay Ha TepuTopii Ykpainu. Ha
3HaK MpoTecTy IpoTH pimeHHs Llearpansuoi Panu mpo posmyck [epmroro
YKpaTHCHKOTO KOpITyCy mojaB y Bifgcrasky. [Ticns Betymy 10 Kuesa Himenb-
KHX BIMCEK 1 BifHOBIeHHS LleHTpanbHoi Paau owonus odinepchko-Ko3aiib-
Ky oprasizaiito «YkpaiHchbKa HapojHa rpoMajia», MpOTpaMHi Il SKOi
BU3HaUaB Tak: «KoMmpomic y coIialbHUX MUTAHHAX: JTEMOKpaTH3aIlisd
JepKaBHOTO yCTPOIO 13 3aIy4EeHHSM JI0 y4YacTi B YIPaBJIiHHI JeprKaBoOIO
HOBHX CHJI, SIKi BUHMIIUTK 3 HAPOLy, aJie B paMKax Oe3MEYHUX Ui PO3BUTKY
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caMoi Jiep:KaBH; yKpaiHi3alisl 3poCiiIeHuX KyJIbTYPHUX MPOMIAPKiB,
sIKa MOYKJTHBA TiJTBKH IIJISIXOM TIOCTYIIOBOTO 3aTyYeHHS 1X 10 ep>KaBHOT
Ta KyJIbTYpPHOI POOOTH, YHHUKAIOUN OyIb-SKUX EKCIEeCiB HIOBiHI3MY» [13,
KH. 5, ¢. 57].

29 keitHs 1918 p. Ha 3’1311 X)1I00pP0OOIB OYyB 0O0OpaHHIA «T€THMaHOM BCEst
VYkpainmy.

Bararorpanna pisnpHicTh [1. Croponaacbkoro 3aciiyroBye Ha yBary
MepeTyCiM i3 TOUKHU 30pY HOTO BHECKY B YKpPaiHChKE JIePKaBOTBOPEHHSI.

Orminka (akTy MpOTroNONIeHHsT YKPaTHChKOT AepiKaBH, ii JIETITUMHICTh
BUKJIMKAIOTh B ICTOPUKO-TIPABOBIii TiTepaTypi majiki JUCKycii 1 xapakrepu-
3y€ETHCS JOCIITHUKAMU THKOJH 3 JliaMeTPabHO MPOTHIIC)KHUX TTO3UIIIH.

Amnai3 i orinka ocobucroro BHecKy [1. Ckopomanchkoro B po30ymnoBy
YKpaTHCBKOI JIepKaBHOCTI, 3000yTKiB 1 MPOPaxyHKIB Y CIIpaBi Jep>KaBOTBO-
pEHHSI HEMOXKJIMBI 0e3 BpaxyBaHHsS TUX CKJIAJIHUX OOCTAaBHHH, B SKHX
onmMHWIACh YKpaiHa HaBecHi 1918 p.

Sk HezamepeuHuil (HakT Cig BU3HATH, 10 IPOTOJIOMIEHHs YKpaiHChKOT
Jiep KaBU CTAJIO TIPOJOBKEHHSM JICPKaBOTBOPUOTO MPOIiecy B YKpaiHi, BH-
KITMKAHOTO TIOTIEPETHIMI PEBOIOIITHIMH TTOJiSTMH.

Kpwusosa cutyaris, mo BuHMKNIA B YKpaiHi HaBecHI 1918 p. y 3B 3Ky
3 Bpectchkum mupom, 3mytryBaia [1. Ckoponaachkoro paxyBarucs i3 Biii-
CHKOBOIO MTPHUCYTHICTIO HIMIIIB Ta aBCTPO-YTOPIIIB, 00 HE BTPATUTH PEIIIT-
KM CYBEPEHITETy i 30eperTu yKpaiHChbKY OepXKaBHICTH AJSl MOJANBLIOrO
He3aJIeKHOTO po3BUTKY [12]. TorodacHa cuTyaltist 3yMOBIIOBAJIa IBa MOXK-
JUBUX IUISIXU PO3BUTKY TOiH: odimiiiHy okymnariro Ykpaian HimequnHoO
Ta ABCTpO-YTOPILIMHOIO 1 BigBepTe ii morpadyBaHHs, a00 CTBOPEHHS Mix
MPOTEKTOPATOM HIMIIIB Ta aBCTPO-YTOPIB YKPATHCHKOTO YpSIy, SKuii OU
3aJI0OBOJIBHSB 1X TIOTPeOH, IO i cTamocs.

30BHIIIHI 03HAKK YKPaiHCBHKOI epaBH OyiaH 3all03MYEHi i3 YaciB KO-
3aqquHu — ['eTpmanar. ll{ono BHYTPIIIHBOTO 3MicTy 1i€l hopMH JiepKaBHy,
TO BiH OyB CKIIQJIHUM 1 HaBiTh cynepewuBuM. Lle Oyma aBropuTapHa, Xo4a
1 Jocutsb JibepanbHa popma npasiiHHSA, OOMEXeHa sIK paMKaMH 3aKOHY, TaK
1 yacoM — J1o ckIMKaHHs Ykpaincbkoro CeiiMy. PecryOmikaHChKI iHCTUTY-
1ii mepeMeXOBYBAJIHCH TYT 3 O3HAKAMH MOHApXiuHOi (popMHU TpaBITiHHS.

HesBaxkaroun Ha 3HAUHY 3aJIC)KHICTB BiJ] HIMIIIB, [ €TbMaHaT MaB CBOI 1TiJi
i comianeHy 0a3y. BiH siBnsiB 00010 Cripo0y KOHCEPBATUBHHUX TOJNITHYHHX
CHJI 3aTaCUTH TTOITYM s PEBOJIOIII1, 30MTH XBHJIFO PaAUKaIbHIX COIliaTicTHY-
HHUX HACTPOiB, CHJIOIO JIEP’KaBHOI BIIaI Ta MOMIpPKOBaHUX pedopM yBecTH
COlliaIbHE JXKUTTA B PAMKH MTPABOBUX HOPM, BIJICTOSTH TPABO MPUBATHOI
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BiacHocTi. Y nocsraeHHi mux nineit [1. Ckoponaackkuii criupaBcs Ha Tpo-
MHUCJIOBIIIB, 3¢MJICBJIACHUKIB, CIYKOOBIIIB, 3aMOYKHE CEJITHCTBO TOIIO.

CBoto nepxaBHy HisutbHICTH TeTbMaH 11. Ckopomnaacekuii po3nodvas i3
pimry4oi BiTMOBH Bif comianictuunux racen LlenTpanbHoi Pagu i Hamaran-
Hsl TIOBEPHYTH XHUTTS B HOpMaJbHE pyciio. Bce 1e y KoHIIeHTpoBaHOMY
BUIIISIAI MicTuiocs y Bunanux 29 kBitHa 1918 p. «I'paMoTi 10 BCcbOTO
YKpPaiHCHKOTO HapoAy» Ta «3akoHaX MPo TUMYACOBHN JepKaBHUI yCTpii
VYkpainm» [9, c. 86-90].

«['pamotay crana cBOro pody nporpaMHUM IOKyMEHTOM, Y sikomy I1. Cko-
pomajCchKuii, OMUCYIOYM OCTaHHI Mofii B YKpaiHi, NOSCHIOBaB MPUYHHU
HOro 3ro[i MPUHHATH BUOIp HA TeThMaHa 1 HAKPECIIIOBAB OCHOBHI HAITPSIMU
IisuTbHOCTI MaiilOyTHHOTO ypsify. YIIpaBiIiHHSA KpPaeM MOKJIALANnocs Ha IIpU-
3HauyBaHy rerbMaHoM Pany minictpis. LlenTpansna Paga, gk 1 Bci 3emenb-
Hi KOMITETH, pO3IycKayacs. Yci MiHICTPH i1 IX TOBapHILIi 3BiTBHSIIHCS.

I'erpMman 3amneBHsIB, 0 HAHOMMKIMM YacoM Oyae BUAAHUI 3aKOH MPO
nopsiok BubopiB 1o Ceiimy Ykpainu, a 10 [IbOT0 Yacy BiH OyJie CTOSATH Ha
CTOPOXKi TIOPSIZIKY 1 3aKOHHOCTI B YKpaiHCBhKi# aepxkasi. «I'pamoTay mo-
BepTayia mpaBo MPUBATHOI BIACHOCTI SIK OCHOBY KYNBTYpPH 1 IUBiTi3allii,
a BC1 pO3MOPSKEHHS KOJUIIHBOTO YPsAY, IO Le MpaBo 00OMeXyBalH,
ckacoByBasucs. byima nmoBepHeHa cBo0O/Ia IPOAABATH 1 KYITyBaTH 3EMIIIO.

V «3akoHax» BU3HaYaJIaCh KOHCTPYKLIis BIACHUX CTPYKTYpP YKPaiHCBKOT
nep>kaBu. Bike 3 Ha3BU JOKyMEHTa BHTHO, 110 BiH MaB THMYaCOBHUH Xapak-
Tep, A0 CKIMKaHHA YKpaincekoro CeliMy, SIKHH MaB CTaTd MapiIaMEeHTOM
VYKpalHCBKO1 JIep>KaBU 3 yCTAHOBUMMH ITOBHOBaXXCHHSAMU. UinbHE Micle
B IOKYMEHTI MIOCiZ]aB PO31J1 IPO MOBHOBAKEHHS reTbMaHa. Y HbOMY TOBO-
PHIIOCH, IO BCS TIOBHOTA 3aKOHO/ABUOT BIIAJIM Y JIEPKaBi HajIekKalla IeTh-
MaHy, i 6e3 Horo 3aTBepKeHHS YKOTHUHN 3aKOH He HabupaB YMHHOCTI. BiH
MpHU3Ha4YaB IpeM’epa, KUK CKIIaaaB KaOiHeT 1 MpeAcTaBisB HOTO Ha 3a-
TBep/UKeHHS reTbMana. OcTaHHIN MaB IPaBo BIANPABUTH Y BiJCTaBKY Ka-
OiHeT y MOBHOMY HOTO CKJIaJi, PIBHO SIK 1 3BUTHHUTH 3 TIOCaIH OyIb-sSKOTO
ypsnoBus. [eTbMaH OyB KepiBHHKOM YCiX 3aKOpPAOHHUX 3HOCHH YKPaiHCHKOT
nepxapu 1 BepxoBHUM Bo€BO1010. BiH MaB mpaBo oroJioiyBaTu 00J1acTi Ha
BiliCEKOBOMY, OCaHOMY a00 BUKIIIOUHOMY IMOJIOKEHH1, X04a 3MICT IHUX TT0-
HSTH HE PO3KPUBABCHL.

Taki HOBHOBa)KEHHS reThMaHa CBi4arh, 110 TBOPII YKpaiHChKOT 1ep-
XaBW 0a4niIM HOTro CHIIBHUM, HaBiTh aBTOPUTAPHUM KEPiBHHKOM.

Ouintoroun GopMy mpaBiiHHS YKpaiHCHKOI Jep:KaBH, 3BAXKAIOYM Ha
IIMPOKI MOBHOBAYKCHHS I'eThMaHa, CJIiJl MaTH Ha yBas3i, Io-TeplIie, 1110 Mpe-
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tensii rerbmana I1. Cxopomnaacekoro Ha Maibke HeOOMeKeHy Baay He
MOTJIM TPUXOBATH TOTO (akTy, U0 peanbHa Biajga B YKpaiHi Hajexaa
HiMIsIM, a He ykpainmsum [11, c. 311]. [lo-gpyre, B 3aKOHOJABYMX aKTax
reTbMaHChKO1 100M He 0YyJ10 ’KOJHOTO HATSIKY Ha MPOTOJIOIIEHHST YKpaiHu
MOHApXI€l0, a, HaBMaKH, MiJKPECII0BANIOCh, 0 yCTPid YKpaiHChKOI Jep-
JKaBU MaB BH3HAYMTH MaiOyTHiN Ceiim. «[eTbMaH He qyMae cTaTé caMo-
JepKLeM, — roBopuiiocs y 3asiBi Panu minicTpiB pig 10 TpaBHs, — Ha3Ba
reThbMaH — Ii¢ BTUICHHS B ICTOPHYHIN HAI[IOHAIBLHO-YKpaTHCHKIiN iel He-
3aNeXXHo1 1 BUTbHOT Yipainm» [3, ¢. 94]. CXUIbHICTh TBOPIIB YKpPaiHCHKOI
JeprKaBH 10 OAHOOCIOHOT, aBTOpUTAPHOI (POPMH MPaBIiHHS O IIEBHOT MipH
OyJa BUITpaBIaHa, OCKUIbKH HapiiaMeHTChKa pecny0itika [lenTpanbpraoi Pamu
B THX EKCTPEMaJIbHUX yMOBaX I10Ka3aja CBOIO HECHPOMOXHICT. Tomy
leTbMaHaT MOKHA PO3MIISLIATH SIK KPOK Ha LUIAXY A0 OinblI e(eKTHUBHOT
MOJIeTIi OpraHizalii BIajy B KOHKPETHHX ICTOPUYHHUX yMoBax. [lo-Tpere,
BCTaHOBHUTH MOHApPXIYHUH Jaj B KpaiHi, e MOWHO BigOyacs peBOIOIis
MPOTH HBOTO, HE OyIo >koxHoi Haxii [10, c. 242].

3Ha4yHy yBary «3akoHW» MPUAUISIMA IIpaBaM, cBOOOaaM i 000B’s13KkaM
rpoMazisiH. Ane B yMOBax CTaHy, OJIM3bKOTO A0 OKyHallii, iX IPOroIOMIeHHS
3HAYHOIO MipOI0 OYJI0 JIMIIE 3asBOIO PO HAMIpH.

BingnosigHo 10 «3akoHiB» ypsin — Pana MiHICTpiB — MaB 00’ €JHyBaTH
MIPAL0 «OKPEMHX BiZJOMCTB 32 IPEAMETaMH SIK 3aKOHOJIaBCTBA, TAK 1 BUILO-
rO IepKaBHOTO yNpaBliHHL». Y CBOIHM MiSUIBHOCTI WieHH ypsay Oynu Bia-
MIOBiATBHI TIEPE]] TETHMAHOM.

Tax BHM3HAUaB KOMIETEHIIIIO 1 HAMPSAM MisTBHOCTI ypAIy 3aKOH, a Ha
npaktuli Paga MiHicTpiB epeTBOpHIIACE Ha apeHy MOJiTHYHOI O0pOTHOH,
sIKa TOUMIIACS 32 OCOOUCTHIA CKIIaJ YPSIY.

[epmiM mpem’ epoM TeThMaHCHKOTO Ypsiny OyB mpu3HadeHnit M. YcTu-
MOBHY. FIoro HAMaraHHs 3a]Iy4uTH JI0 CIBIPAIli YKPaiHCHKUX COLiamicTiB
He Mauu ycmixy. [IpoBij yKpaiHChbKHX COIiaTiCTUYHUX MapTiii BiIMOBUBCS
B3STH Y9acTh i B poOOTi ypsdy mija ronoByBaHHsM M. Bacuenka. [ mumre
TpeTboMy TipeM’epoBi @. JluzoryOy Ha mouaTky TpaBHa 1918 p. Baanmocs
chopMmyBarH KaOiHeT, ajie 6e3 y4acTi yKpaiHChKHX COIIalliCTiB.

Cknax Panm MiHICTpiB CBigUuTH, 1m0 TeThMaH 11. Ckopomnaackkuii Ha-
MaraBcsi BBECTH JI0 MiHICTEpPCTB CIIPaBXHiX (haxiBLiB, YKPAiHCBKHX MaTpPiOTiB,
MPE/ICTABHUKIB HAIIOHAILHIX MEHIIIHH, FTOJIOBHIM KPUTEPieM 1000py yps-
JOBIIIB OynH iX mpodecioHalti3M i TOTOBHICTh CIYKUTH YKpaiHi [6, c. 134].

Hampy»xeHicTb y BiTHOCHHAX Mi>K T€TBMaHCHKHM YPSIIOM 1 COLliaicTHY-
HUMM NApTIsIMK YK€ YCKJIaIHIOBaJIa 00CTaHOBKY B YkpaiHi. Lle noope po-
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3YMLIH HiMIT, siKi cxusiiu [1. CkopomaicbKoro [0 BKITFOUSHHS B YPSIIT ITPE/-
CTaBHUKIB colianmicTiuHux naptiid. [Ticist 3ycTpidi 3 mpecTaBHUKaMU OMO-
3urii B. Buaanaenkom, A. HikoBceknm 1 @. [lBeniem 24 sxoBTHs 1918 p. n0
cknaxy Pagy MiHICTpiB yBIHIILIO I’ AT MIHICTPIB Bi omo3umii. AJie 181 Mipa
HE 3Hs11a CyNePeYHOCTEeH, 00 BOHM MOJIATaIM 3HAYHO TIKOIIE — Y MOAAIbIITIH
JIOMTi YKpaiHCBKOT JAep:KaBHOCTI: caMOCTiiHOT abo xk y deneparii 3 Pociero.
Ha sxainp, ykpaiHui pi3HUX MONITHYHHUX Opi€HTALil HE 3MOIVIM 3HAWTH PO3-
panu, o0’eHATHCS B IM’s iHTepeciB YKPaiHCHKOT IepiKaBH, MOCTYIUTHChH
CBOIMU MapTifHUMU MPOrpamMaMH i 0COONCTHMH BiTHOCHHAMH.

[1ix BuIMBOM 30BHIIIHIX YNHHHUKIB, a came nepeMoru Autantu y [lep-
111 CBITOBIH BiifHI, YkpaiHa Oyna 3MylIeHa NIyKaTH iHIIUX NDIIXIB 1 mapT-
HepiB y cipaBi 30epexeHHs BIacHOI Jep:kaBHOCTi. HoBa opieHTamis Ha
AmnTanrty, 38uuaitno, npusoauia [1. Ckoponaacekoro 10 TyMKu mpo ¢ene-
pariito 3 Pociero. Lleit kypc i 3HaHIIOB BIAOUTTS y T€ThbMAHChKIH rpaMoTi
Bix 14 muctomama 1918 p., saxoro mporononryBanacs deneparlisi Ykpainu
3 Maiil0yTHBOI0 HeOiMbIIOBUIIBKOIO Pocieto. Toro x AHS reTbMaH JOPYYUB
ckiractu HoBui ypan C. I'epOento, sikuit OyB TOTOBHUI BUKOPHUCTATH YKpaiHy
sik 0a3y TS BIIPOKEHHSI «€WHOI Ta HETOAIIBHO» Pocii.

Ha po30ynoBi YkpaiHcbkoi Iep:kaBH BEIMKOI Mipol0 MO3HaYMIIach
reoroJiTHYHA CUTYallist TOro Yacy. OTprMaBIIH y criauiuHy Bix LlenTpanb-
Hoi Panmu minHy 3B’s13Ky depe3 bpectcpkuii qorosip i3 mepkaBamu Llen-
TpassHOro 070Ky, mepenyciM HimeuyunHoto Ta ABCTpO- YTOPLIMHOIO, TE€Th-
MaHChKa JiepKaBa TOTparuia B OMO3HUIIIO0 10 AepKaB AHTAHTH, a IX mepe-
mora y [leprmiii cBiTOBI# BiliHI TpU3BeNa 10 BU3HAHHS HIUMH JTUIIIE «€TAHOT
1 HenoainbHO1» Pocii. Anmis 1 @paHuis He BU3HABAIN YKpaiHCHKOI Jep-
JKABHOI HE3aJIC)KHOCTI 1 HEraTUBHO CTABUJIMCh JI0 HEMOCIIIIOBHOCTI yKpa-
THCBKHX JTiJIepiB Y BUOOPI 30BHIIIHBONOMITUYHOI Opi€HTAIII].

I HaBiTh 3a TaKUX YMOB T€TbMAaHCBKUH ypsa HANAaroguB J00Opi CTOCYH-
KM 3 YpsiIaMy JISpIKaB, SIKi MOCTaIM Ha TEPUTOPIi KOJIHUIIHBOI Pocifichkoi
imnepii: @iansgHpiero, Jluteoto, ['py3ieto. Bemmcs neperoBopu 3 HeHTpab-
HuMHU AepxaBamu — llIBeiinapieto, [aniero, Icnanietro, [lIemieto, [onnan-
niero, Hopgeriero, ITamiero, [lepcieto. Ykpainchbka aepxapa Oyiia BU3HaHA
30 nepxaBamu, B KueBi po3ramoByBaiucs MOCTIHHI MpeICTaBHAIITBA
10 nepxaB, cama YkpaiHa Majia qUIJIOMaTH4Hi Micii B 23 kpaiHax.

OxpeMe Miclie HaJIeKHUTh JUIUIOMATHYHUM BiJIHOCHHAM e ThMaHCHKOTO
ypsady 3 ypsaaoM paasHebkoi Pocii, sika BignoBigHo no bpecrcepkoro goro-
BOpy 3000B’s3aHa Oyna ykiaactu Mup 3 YkpaiHoto. Ilin yac meperoBopis
00TOBOPIOBAJIHCS MUTAHHS MPUITUHEHHSI BOEHHUX Jiid, (PJiHAHCIB, TPAHCIIOP-
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Ty, IOIITOBUX 3HOCHH, OOMiHY IMOJIOHEHHMH, EKOHOMIUHUX 1 KYJIBTYpPHHX
CTOCYHKIB. TyT reTbMaHChKUH ypsii MaB JIesiKi yCIixu — OyJI0 YKJIaJIeHO
repeMup’ s, CTBOPEHi yKpaiHChKI TeHepalibHI KOHCYIIbcTBa y MOCKBI Ta
[etporpani, KOHCYIBCTBa B iHIIMX BeqWKuX MicTax Pocii. ['ipimmu Oynn
CTpaBH y BU3HAUYEHHI KOPJIOHIB.

Ane OinbpIIOBHUKY HE HOCHiamy goMoBUTHCs 3 ypagom [1. Cxoponan-
CBKOTO, TOMY LIO MPEICTaBHUKH OMO3HIIii, TOTYIOYH MOBCTAaHHS MPOTH
reTbMaHa, MyKaau iX gomoMord. HanpukiHmi Jiita OUIBIMIOBUKHU
3000B’A3aJMCs BU3HATH TOH J1aJ, AKUH Oyae BCTAHOBJIEHO HOBOIO YKpaiH-
CBKOIO BJIaJI00, 1 HE BTpyYaTucs y BHYTpILIHI cipaBu YKpaiHu. 3i cBOro
00Ky oro3uilis, 3raaye B. BunHuueHko, o0ilsia Jerati3aiiio KOMyHICTHY-
Hoi maprii B YkpaiHi [1, 4. III, c. 158].

Benuke 3HaueHHS B clipaBi peaizallii 3aBAaHb, sKi CTOSIM epe YKpa-
THCHKOIO JIEpP)KaBOIO, MaJ0 HOPMATUBHO-TIPABOBE PETYJIIOBaHHS. 3a Jac ic-
HyBaHHA TeThbMaHary OyJ0 npuitHATO Onmm3bKo 500 HOpMaTHBHO-TIPaBOBUX
akTiB [7, T. 1, ¢. 384], 3aBusku sikuM Oyna cTabisizoBaHa eKOHOMIKA 1 (i-
HAHCOBa CUCTEMa, 3aKJIaJIeH] MPaBOBi MiJBAIMHY JepKaBu: copMoBaHa
cHcTeMa CyIOYMHCTBA, CTBOPEHA PETyIsIpHa yKpaiHChbKa apMisi, BU3HAUCHI
MPaBOBi OCHOBU IPOMaSIHCTBA TOLIO.

BenuuesHe 3HauCHHSI B JisUTbHOCTI TETbMAaHCHKOTO YPSY MajIo 3eMeJlb-
He nuTaHHA. CKacyBaBIIHM 3eMelbHE 3aKoHOAaBcTBO LlenTpansHoi Panny,
rerbMaH I1. Ckoponanchkuii B3sIBCS 3a MiATOTOBKY HOBOTO 3€MEIBHOTO
3aKOHY, 3aCHYBaBIIIH JIJIs I[LOIO I'YOEPHCHKI Ta MOBITOBI 3€MeJIbHI KOMICIi,
a 3ronoM — Buty 3emenbHy komicito. Ha mouarky nucromnana OyB 3aTBep-
JDKEHUH TIPOEKT 3eMeNIbHOI peopMu, OCHOBOIO SIKOi Oyina BUMOra mpo Te,
10 BCi BEJIMKI 3eMeIIbHI MAa€TKU Main OyTH IPUMYCOBO BUKYIUICHI JiepKa-
BOIO 32 JIOTTOMOTOI0 Jlep>KaBHOTO 3eMeNbHOTO OaHKY 1 pO3MOiieH] Mix
celsiHaMH He Oiiblle Sk 1o 25 aecaTuH B onHi pyku. [ocnogapcrsa, ski
MaJId KyJIbTypHE 3HaueHHs, MOrIId MaTu 200 AeCATHH 3eMIIi.

VYTiM e Oynu IPOEKTH, KUTTS IPAMYBajo cBoiM nuisixom. 10 BepecHs
1918 p. HiMII TianUCcany 3 TeTBMAaHCHKUM YPSIOM €KOHOMIYHY yrOay, 3a
SIKOIO MAJIA BUBE3TH 3 YKpaiHu 75 MITH My/iB XJ1i0a, HEOOMEKeHY KiTbKICTh
Horo HaciHHA, BeMUKy porary xymoOy (11 miH myaiB »uBoi Baru), 2 MIIH
myAiB M’ sICHUX KoHCepBiB, 300 TUC. TOJIB OBEIlb, 2 MITH JIOMAIITHBOI NITHII],
460 tuc. myaiB cana, Macia, Cupy, 37,5 MJIH MyZiB 3aJi3HOI pyau, 3 MIIH
ITyAiB MapraHieBoi pyau [4, ka. 2, c. 158].

Bukonanns niei yroau Himui i rerbMas [1. Cxoponaacbkuii OB’ si3yBajin
3 BITHOBJICHHSIM B YKpaiHi PUBAaTHOTO 3eMIIeBONIOIHHS. [lepmii Kpok
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y ubOMy Hanpsimi OyB 3pobnenuil y Hakasi penpamapiuana EiixropHa mpo
BeCHSHY ciBOy. A 27 TpaBHS BHHIIOB 3aKOH YKPAiHCHKOI JAEpXKaBU MPO
paBo Ha Bpoxail 1918 p., sskuii BU3Ha4aB, 110 BpOXKai 3 O3UMHHU HAJICKUTh
BJIaCHUKaM 3eMJli a00 opeHaapsM, 3 IPOBMHU — BCIiM, XTO 3aciBaB 3eMIIIO,
aJie BOHM MYCHJIM BiJIIIIKOJlyBaTH BIACHUKAM BUTpPaTH Ha 00poOKy i yTpu-
MaHHS 3€MJIi, BilJaBaTH iM TPETHUHY CEPEAHBOPIYHOI OPEHIHOI IUIaTH
y iHax 1913—-1917 pp. Ta ciutauyBaTu Jep>kaBHi OTATKH.

Ha moment xuuB 1918 p. OyB Bupanuit « TuMyacoBuii 3aK0H Tpo 3a-
xonu 00poTHOU 3 PO3PYXO0I0 CITIBCHKOTO TOCHOAAPCTBAY, 3TIAHO 3 SIKUM
BJIaCHUKaM 3€MJIi Ha1aBaIoCs MPaBo i/l Yyac >KHUB BUKOPUCTOBYBATH IIPH-
MYCOBY Ipaiio. 3a yXWJICHHS BiJl Mpalli cejiiHaM 3arpoXKyBajid BEJIUKUN
rpoIoBuil mTpad i HaBiTH TIOpEMHE VB’ I3HEHHS.

106 onmepxxartu xJ1i0 i BUKOHATH CBO1 3000B’sI3aHHA Tepe HIMISIMH,
reThbMaHChKU ypsin npuiiasas 3axoH «[Ipo nepenady xiniba Bpoxaro 1918 p.
y BIacHICTh YKpaiHChKOi aepkaBu». HuM 3ampoBamkyBanacs aepikaBHa
MOHOTIONIS Ha XJIi0, TBEPi 3aKyIiBeNbHI LiHHU; BECh YPOXKai, 38 BUHATKOM
BU3HAYEHOT HOPMOIO KITBKOCTI JIsl BIIACHOTO Xap4ayBaHHSI i TOCIOAAPCHKIX
moTped, BUPOOHUK MaB 37]aTH JI0 XJIIOHOTO OI0pO. Y THX, XTO YXHIISBCS Bil
31a4i, XJ1i0 MOTJIN PEKBi3yBaTH.

VYce 11e BUKIIMKAJIO MPOTECT i3 OOKY CENISTHCTBA, iKWl HaOyBaB (opmu
MTOBCTaHb, 10 PO3MOYAIKCS IIIe B TpaBHi-uepBHi 1918 p.

I'eremanom I1. Cxoponancekum 6arato 0yio 3po0JaeHo Uit CTBOPEHHS
e(eKTHBHOI CHCTEMH CYJIOYMHCTBA. 3aKOHOM Bij 2 yepBHs 1918 p. BiH BiJ-
HOBHUB MUPOBY focTullito. Cucrema 3araibHUX CyIiB B YKpaiHi BUOYIOBY-
Bajacsl BiJIOBIIHO JI0 3aKOHIB Bij 8 munHs 1918 p., 3riqHO 3 IpUHIMITAMA
CYZIOyCTPOIO 3a Cyn0BoI0 pedopmoro 1864 p.: OKpyxHI Cyau, CyA0BI maia-
TH, alleNAIiiHI cynu, JlepxaBHui ceHar.

3arBepxennit rerbMadoM [1. Cxoponaacekum 2 nunss 1918 p. 3akon
PO YKpaiHChKe TPOMaJITHCTBO OYB IOPHINYHO Malike 0e3J0raHHIM, 00 He
TSOKIB 70 ®omHUX ¢anTtomi [8, c. 102]. 3rigHo 3 HUM yKpaiHCBKe rpoma-
JSTHCTBO HAIaBAJIOCh 32 MiCLIEM HapOIKEHHS YH POKUBAHHS HA TEPUTOPIT
VYkpainu. [eTbMaH BiIMOBUBCS BiJl PO3MOALTY MOJIETHIYHOTO HACEICHHS
VYkpaiHu 32 03HAKOIO HAIIOHANBHOCTI. BiH 4iTko BH3HAYMB Kypc Ha 1mMO0y-
JOBY TPOMASIHCBKOTO CYCIIIBCTBA, JI€ €THIYHE MOXOMKEHHS 0c0o0u Oyino
MIPUBATHOIO CIPABOIO.

He menmr nikaBuM € 3axoH Bix 1 ceprms 1918 p. «IIpo BepxoBHe ympas-
JIHHSA epKaBOIO Ha BUMAJ0K CMEPTI, TAKKOT XBOpOOH i1 epeOyBaHHs 11032
MeXKaMH JIePKaBU SICHOBEJIILMOXKHOTO TTaHa TeThMaHa Beiel Ykpainu» [2],
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SIKMI CTBOPIOBAB MiJCTaBH JUIS JIETITUMHOI Ilepenadi BiIaau B AepikaBi Ta
BH3HAuaB il mpoueaypy. Y 3a3HaueHHX BUMAJKax B YKpaiHi yTBOPIOBaBCS
TpiyMBipaT — KOJIETis BEpPXOBHUX MPABHUTENIB, OJTHOTO 3 SIKHX 3a37aJIeTi /b
MpU3HAYaB reTbMaH, Ipyroro — ooupas Jlep>kaBHUI CeHAT, a TPEThOro —
Pana minicrpis.

Benuke ycknangHeHHS y po30ynoBy YKpaiHCBKOI AepKaBH BHOCUB Opak
BnacHoro Bilicbka. ['erbman [1. Ckoponaacbkuii CIpURHSIB IPOESKT, PO3-
pobnennii e LlenTpansaoro Panoro, po GpopmysanHs 8 KopiryciB, 4 KIHHUX
IUBI3iH 1 mouaB Horo peamizoByBatu. 24 mumHs 1918 p. Pana minicTpis
yXBaJIlJia 3aKOH MPO 3arajbHUI BiiICEKOBHI 000B’A30K Ta 3aTBEpAMIIA ITaH
MoOimizarii. 3a niTo OyJin yXBaJeHi 3aKOHH NP0 OpraHi3ailito BiilCbKOBOTO
CYIOYMHCTBA, BilICBKOBO-CaHITapHOI CITy’k0HM Ta moctadaHHs. Manu OyTu
30praHi3oBaHi BiliCbKOBa akajieMisl, 4 KaJIeTChKi IIIKOJIU, 2 BIHCHKOBI IITKOJIA
CTapIIMH JJIs MIXOTH Ta MO OJHINM JJIsi KIHHOTH, apTUiepii Ta TeXHIYHOT
ciyx0m [5, 4. 2, c. 425-426].

Mobinizarist Maja posnodarucs y ®oBtHi 1918 p., Toxi m0 Bilickka Maniu
npusBaru 85000 4o, a B Oepe3ni 1919 p. — me 79000. Ase 1o crpasu
MOOiTi3a1lil TeThMaHCHKHUH YPSII T IXOTUB y*Ke 00epekHO, OCKLITEKH Oyin
cepiio3Hi moOOIOBaHHS, M0 3arajibHa MOOILTI3aIls MOXE MPUBHECTHU JI0
apMii 30UIBIIIOBUYEHI eJIEMEHTH. 3 1HIIOT0 OOKY, CIIpaBy raJibMyBaJIM BHIII
BiliCEKOBI HaYaJIbHUKH, 3[I€OUTBIIE POCISHH, a TAKOX HiMEIbKe BiiCHKOBE
KOMaHJyBaHH, SIK€ 3aIIeBHSUIO TeThbMaHa, 10 JJIs 3aXUCTy YKpaiHH JTOCHTh
HIMEIbKHX BIHCHK. YTIM CIIpaBa Iojisiraja B TOMY, IO Hi TUM, Hi iHIIAM
CWJIbHA YKpaiHChKa apMis He Oyina moTpioHa.

Pozymiroun 11e, 1. Croponaacekuii mykaB o0xiaHi muisixu. Biitky 1918 p.
BiH JIaB Haka3 BilickkoBoMy MiHicTpy O. Porosi BuTH 3aX0/1iB ISl TOHOB-
JICHHsI OpraHi3alii Ko3aITBa K OKpeMOr0o CTaHy HAaCcEJIEeHHS 1 YaCTHHU apMii.
Ko3zanTBo sik ctaH icHyBasio B UepHiriBerKiil Ta IlontaBebkii ryOepHisax 10
peBomortii 1917 p., Ko HOTo 3piBHSIIM 3 YCIM HACEJICHHSIM.

16 xoBtH: 1918 p. rersman [1. CropomnaackKuii CBOIM yHIBEPCAIOM Biji-
HOBHUB KO3alTBO B IIUX ABOX T'yOepHisx Ta Ha CnoboxaHmuHi. Jlo Ko3aKiB
HaJIS)KaITU HAIIaJIKH KO3aKiB, aJIe MOTIIM BCTYIIATH JIO IIbOTO CTaHy 1 HEK03a-
ku. Kozakn koxHOT TyOepHil CKJIaaay Killl Ha YOIl 3 KOIIOBUM OTaMaHOM,
SIKMH TiAIOPSAKOBYBABCS TeTbMaHy. Y KO)KHOMY KOIIi Oy/o KiJIbKa MOJIKIB.
Ha yomni kozanrsa crosiia Bennka ko3ampka pajia, rolloBoOkO SKO1 OyB TeTbMaH.

[TonoBnennsam ko3zarTsa I1. CkopomaachKuii XOTiB JOCATTH JIBI METH:
CTBOPUTH 3aMOXHY, CEPEIHbO3EMENbHY, 13 CHJIBHUMH ICTOPUYHUMH TPaau-
isIMH BEPCTBY, a 3 IPyTOro — MaTH HaJliliHe, He3icoBaHe OLTBIIOBHIIEKOIO
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aritaiiero Bilficeko. KpiM TOT0, MOHOBITIOKOYHM KO3aIlTBO, FEThMaH CIOJi-
BaBCs BTATTU B Op0OiTy YKpaiHCHKOI Jep KaBu iHII Ko3albKi 3eMii — Ky-
0anb, JloHeuunHy.

Aze Oynu ranysi, 10 SIKUX HiMmIl Oymu Oaii1y>KUMH, 1 TYT FeThbMaHCHKHI
ypsia nposiBUB cebe. 3HAYHUMU OynH JOCSTHEHHS B Tanmy3i ocBiTh. [Ipo-
TsiroM Jrita 1918 p. Oyno Bigkputo 54 ykpalHChKi riMHA3ii, a HAPUKIHII
PoKy ix Oyno B Ykpaini 6nuseko 150.

6 xxoBTHs1 1918 p. ypouucro Bigkpuro y Kuesi nepmmuii JlepkaBHuit
YkpalHChKUil YHIBEpCHUTET, a 22 KOBTHSI — APYTuil YKpaiHCBKUA yHiBEp-
curet y Kam’ssneus-Iloginscekomy.

3a rerbMaHChKy 100y Oyiio 3aCHOBaHO JlepkaBHUI yKpaTHCHKUIT apXiB,
HarmionaneHy ranepero MucrenTBa, YKpaiHCbKUH iCTOpUYHAHN My3eid, YKpa-
{HCBKY HauioHaNbHY 010i0TeKy, YKpaiHCBKUil TeaTp IpaMu Ta ONepH.

[Tomixx HayKOBUMH 3aKjiajaMH YiJIbHE MICIC HAJIeKaa0 YKpaTHChKIN
akazeMii HayK, YpO4HCTe BiIKpUTTS K01 BimOynocs 24 muctonaga 1918 p.
[NepmmmM 1i npe3unentom craB npodecop B. BepHancekuii.

CxiagHoro Oyia mpobiema moOy10BY CUCTEMH MICIICBOIO YITPABIIiHHS
YkpaiHchKoi nepkaBu. TorogacHa cutyaiis 3MytryBana retbMana [1. Cko-
poIaACckKOro Mpu po30yIOBi IEPKABHOTO anapaTy Ha MICISIX 3BEPTaTHCh
JI0 POCIHCHKOT TOPEBOJIOIIMHOT MOJIEITi 1 CIMpaTHCs Ha cTapi KBaiidikoBa-
Hi KaJp¥ YIIPaBIiHIIB.

VYTiM Takuii miaxig Mas i 38opoTHuH Oik. [locTr ryGepHCHKHX Ta MOBi-
TOBHX CTapOCT MOCUIN MEPEBaXKHO MICIEBI MOMILIUKH, 3€MChKI Iisfdi Ta
xonuIHI cyaai. Hosi agminicTparopu, X0 i Oyny TOCBITYEHUMH yIIpaB-
JHISMHY, aje IepeBakHo cTapoi Gopmarii, 10 Toro x 031001eH] BciMa
nonepenHiMu nofisiMu. BoHu fisim mo-crapomy, 3a0yBarodu, 110 3MiHUAIH-
Csl HE TUTbKU 00CTAaBMHH, B SIKUX JOBOAMIOCH MPALIOBATH, a i 0OUBATEINb-
chKa ncuxonoria. @akTuuHo, BIaay 3400yaH NOKPUBIXKEHI PEBOJIOLIE0
JIIOITH, 1 11€ CITPUHAMAIIOCss OKPEMUMH 3 HUX SIK JIOBTOOYiKYBaHa MOXIIUBICTh
MIOKBUTATHCH 31 CBOIMU KPUBIHUKAMU. 32 TAKUX YMOB 3a0€31EUUTH CIIOKiH
1 TOPSIOK y AeprkaBi OyJI0 HEMOKIIMBO.
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Pymsanues B. [IaBesa Ckoponajackuii B co31aHUN YKPaNHCKOI JepiKaBbl
(x 140-1€THIO CO THSI POKIEHUS)

B crarbe paccMaTpuBarOTCsl OCHOBHBIE HAIIPABIEHUS FOCYJapCTBEHHOM Aesi-
TenbHOCTH reTMana II. Ckoponaackoro, JJETUTUMHOCTb CO3/aHUA YKPaUHCKON
JIepKaBbl, ee (hopMa, OpraHu3anys ToCyAapCTBEHHOTO MEXaHN3Ma, MEXKTyHapOTHbIE
CBSI3H.

Knroueswvie cnosa: rerman 1. Cropomaackuii, YkpanHckas qepxana, ee Gpop-
Ma, 3aKOHOJIaTeNIbCTBO, MEXIyHAPOIHbIE CBA3H.

Rumiantsev V. Pavlo Skoropadskiy in Ukrainian state building (by the
140th anniversary of his birth)

In the article examines the main directions of the state activity of Hetman
Skoropadsky, the legitimacy of creating a Ukrainian state, its form, the organization
of the state mechanism, international relations.

Keywords: Hetman Skoropadsky, Ukrainian state, its form, legislation, inter-
national relations.
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VK 340.132.6 C. Ilozpebnsxk, npodecop HarionanpHoro
yHiBepcurety «fOpuandHa akasiemisa Ykpa-
inm imeni Ipocnasa Mypnporo»

IIporanuHam B 3aKOHOJABCTBI
Ta 3aCO0M IX MOMOTaHHA

CrarTs npucBSYeHa BU3HAYEHHIO IPABOBOI IIPUPOH IIPOTAIUH Y 3aKOHO/AB-
cTBi. 3’sicOBaHa CyTh aHAJIOT1] 3aKOHY, aHAJIOT1] ITpaBa Ta 6e3MoCePETHBOTO 3aCTO-
CyBaHHS 3araJlbHUX MPUHIIMIIIB IIpaBa SK 3ac00iB MOAONAaHHS MporaauH. Bu3Ha-
YeHi BUITAIKU, KOJIM TIOJOJIAaHHS POTaINH HE J03BOJIIETHCS.

Knrouoei cnosa: nporanuHa B 3aKOHOIABCTBI, OJOJIAHHS IPOTaJIMH, aHAJIOT IS
3aKOHY, aHAJIOTis PaBa, 3arajbHi MPUHLUIH [IPaBa.

ITporanuHu B 3aKOHOIABCTBI!, TOOTO MOBHA a00 YaCTKOBA Bi/ICYTHICTH
3aKOHO/IaBYOI perlaMeHTallii IEBHOI TPYITH CYyCIITFHUX BiTHOCHH, IO TTO-
TpeOyIOTh PAaBOBOIO peryimoBaHHs [2, c. 148], TpaluliiiHO BBaXKAIOTHCS
OJTHUM 13 HAWTMIONIMPEHIINX BUIIB IOPUANYHIX AedeKTiB. BincyTHIiCTh
HEOOXITHOTO IOPHINYHOIO MpaBUiIa HiOKM PO3MHUKAE CHCTEMY IIpaBa Ta 3a-
KOHOZIaBCTBA, 3HIKYE 11 y3TOLKEHICTS i, SIK HACTIJIOK, €()EeKTUBHICTh MIPaBO-
BOTO peryiroBaHHsA [3, ¢. 24-25].

[Iporanuna € «He3amIaHOBAHOIO HEOBHOTOI0» HOPMAaTHBHO-TIIPABOBUX
MPUIHKCIB, HEOOXIAHUX IS BUPIIIEHHS KOHKPETHOro BUNAAKy. [HIIMMu
CIIOBaMHU, HIeThCs PO HECTavy IS BUPIIIEHHS iCHYI0YOi TPOOIEeMH TaKo-
rO0 HOPMATUBHOTO MPHIIHCY, SIKHH 32 3MICTOM HOTO TEKCTY (HaBiTh MpHU
HaHOUTBII IIMPOKOMY TPAKTYyBaHHI) MiAIATaB OM 3aCTOCYBAHHIO B JAHOMY
KOHKpEeTHOMY BUTIAAKY [4, ¢. 30; 5, ¢. 197].

Ha BigMiny Biz posuuproganvro2o miymayents, KOJIA MA MAEMO CIIpa-
BY 3 00CTaBHHAMH, SIKi 3aKOHOJIaBellb” IIepe0adan, aje He 3Mil' BUCIIOBHTH
CJIOBaMHU, MTPOTAJIMHA ICHY€E y BUTAJIKY, KOJIM 3aKOHO/IaBellb B3araii He Iie-
penbauas Taki oocTaBuHK’. ToMy B Hiepiiii cuTyarii cy0’eKT 3aCTOCYBaHHS
IpaBa HiOM CTae Ha TOUKY 30Dy, 3 K0T 3aKOHOIABEIb JUBUBCS HA 0OCTaBHU-

! Kpim Toro, B ropucnpypeHuii AK CMHOHIM IIPOTa/IMH HepiJko BUKOPUCTOBYETLCA
TepMiH «laxyHa» (Bif maT. Lacuna — 3ar/mmoeHHs, HOPOXKHIHA), KWl 3yCTPidaeThcs Lie
B Codex Theodosianus 438 p. [1, c. 145].

2 SIxujo O6yTy HPUXMIBHUKOM Cy6 €KTUBHUX Teopiit TnymadeHHs. IIpu Bubopi
00’€KTUBHMX TEOpIil C/IiJi BECTV MOBY IPO 3aKOH.

* TeopeTMYHO MO>K/IMBMUIL il ORMH BapiaHT: epef6adas, IpOTe BUPIIINB He Bpery-
TTbOBYBATI.
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HU, SIKI MaB Ha yBa3i, a B APYTiii — Ha TOYKY 30Dy, 3 AKOi 3aKOHOAABEIb
MTOAMBHBCS OH, KO MaB Ou ix Ha yBasi' [6, ¢. 752].

Kpim Toro, Big mporainiH y 3aKOHOAABCTBI CITij BiIPi3HATH BiACYyTHICTh
MIPUITUCIB OO0 THX CYCIIILHUX BIIHOCHH, SIKI 3HAXOAATHCS 11032 C(heporo
MIPaBOBOTO PEryIoOBaHHs (cghepa non jus). Sk cnymHo 3a3Haqae I [ep-
IIEHEeBHUY, «TYT HEMa€e W MPOTaINHU — II€ TIPOCTO IOPUINTHO ITOPOKHIN
MPOCTIp, SIKUH 0TOUYE CepelOBHIIE IpaBay, y TOH 4ac K y CHTYyaIii 3 po-
TaJTUHOIO WIETHCS PO BIICYTHICTH Y MMO3UTHBHOMY TIPaBi BIAMOBiAI Ha
MUTaHHS, U0 MOTpedye IOPUANIHOTO pilleHHs [6, c. 743].

Ha manry mymKy, citify Tako)X pO3pi3HATH MPOTATWHN B 3aKOHOIABCTBI
1 mporanuHy B pasi. Ko nepiui cBigyars Mpo BiACYTHICTH 3aKOHOAABYOT
periaMeHTartii IeBHUX BITHOCHH, TO APYTi — PO BiACYTHICTH PETIAMEH-
Tamii He JUIIEe B 3aKOHOAABCTBI, a i y 1HIIMX JKepenax npasa (IpaBoOBUX
3BUYAsIX, CYJOBHX MPEIEICHTaX, HOPMATHBHO-IIPABOBHX JOrOBOPax Ta iH.)?.
[Ipote, ypaxoBytour cydyacHUH CTaH CUCTEMH JKEpes YKpaiHCHKOTO MpaBa
Ta MATOMY Bary B Hiif 3aKOHOJJaBCTBA, MO)KHA 3pOOHUTH MPUITYIICHHS, 10
B ME€PEBaKHiH OLTBLIOCT] BUMAAKIB BUSIBJICHHS POTATMHU B 3aKOHOJABCTB1
03HaYaTUME OJHOYACHO KOHCTATAIIIIO i MPOTaIMHHU y TPaBi.

IcHYIOTE pi3Hi 6uOu npoeanun y 3aK0HO0A8CMEI.: 3aJCKHO Bif 4acy iX
BUHUKHEHHS BUAUISIOTH nepeicHi npocaiunu, TOOTO Ti, IKi ICHYIOTh Ha
MOMEHT HaOpaHHsI YUHHOCTI HOPMAaTHUBHO-IIPABOBUMH aKTaMH, TA HACHYN-
Hi npoeanuHu — Ti, MO 3’ ABJISIOTHCS BHACTIAOK MOJATIBIIIOTO PO3BUTKY
CYCHIJIBHUX BIJHOCHH, SIKi MalOThb PETYIIOBATUCS MPaBOM; 3aJIeXKHO Bif
MOJKITUBOCTI ITOJTOJIAHHS IPOTAJIMH ITi]] Yac IPaBO3acTOCYBAHHS BUIISIIOTh
nepebopui i HenepeOOpHi npo2anuHy, 3aJIEKHO BiJl TOTO, YU OXOIUTIOETHCS
ICHYBaHHS TIPOTAJIMH YMHCJIOM 3aKOHOIABIIS, — HABMUCHI U HEHABMUCHI
npoeanuHy, 3aJeKHO BiJl CTYIEHS BiACYTHOCTI 3aKOHOABUOI periaMeHTa-
Iii IEBHOT TPYITH CYCHIIBFHUX BiTHOCHUH — HOGHI AD0 YACMKOBI NPO2ATUHU
[8, c. 135-136].

B acmekri cipuiHSITTS €BPOIEHCHKOTO IMPABOBOTO MOCBIAY IiIKaBUM
BUIIISIIAE TIOALT HA NPO2ANUHU (POPMYNIOBAHHS, SKI MAIOTh MICIe TOMI,

! A60 BUPIILVB yperyToBaTL.

? BogHo4ac B IOpMANYHII JTiTepaTypi MOXHA 3yCTPIiTH TOYKY 30pY, IO 3aIepeyye icHy-
BaHHsA IPOTaaMH y IpaBi. 30KpeMa, CTBEPIXYETbCSA, 110 6yKBa/lbHe PO3YMiHHs TepMiHa
«IIpOTa/NHa B IIPaBi» «aBTOMATUYHO 3a1iepedye 6yab-AKy MOXKIUBICTD IIOfOATI IIPOTA/INHY
B IIPOLECi IIPaBO3aCTOCYBaHHS, TOOTO 3a JOIIOMOTOI0 BHYTPIIIIHIX PeCypciB caMoro IpaBay,
«O3HAYAa€ BifICYTHICTb 6y/[b-5IKOI MOXKIMBOCTI 3aCTOCYBAHHS aHi aHAJIOTi] 3aKOHY, aHi aHaJIO-
rii mpaBa» [7, . 213]. Ha Ha1ry 1yMKy, Lieii BUCHOBOK He BUITIAA€E ePEKOHIVBUM, 0COOINBO
AKILO B3ATY [JO YBary IPONO3MIIIO TUX CAMIX aBTOPIiB pO3YMiTH Iij] 3aKOHOIaBCTBOM Y KOH-
TeKCTi IporamH Bci odinifiHo BusHaHi B YkpaiHi mxepera (dopmu) mpasa [7, . 214].
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KOJIM B JOCJIIBHOMY TEKCTi 3aKOHY BiJICYyTHS IIOBHA perjiaMeHTalisl 10-
BEIIHKM B Till 4M 1HIIH cuTyallii, Ta oyirouHi npoeaiuru, 1O MarTh
MicIie TOJi, KOJIA TiTbKH OyKBallbHUH 3MICT CITiB, SKUMHU C(OPMYTHOBAHO
Ty 44 iHIIy HOpPMY TpaBa, TOBOPUTH PO HEOOXiAHICTh ii 3acTOCyBaHHs,
OJTHAK OYECBHUJIHA HECIIPABEIUIMBICTD, 1[0 MaTUME MicIle BHACIIJIOK ii 3a-
CTOCYBaHHs, BUMarae KOpuryBaHHS i€l HopMmu [9, c. 95-96]. Ha namy
OYMKY, YPaxoBYIOUH Cy4acHi MiAXOAH A0 PO3yMiHHs NpaBa, 10 BUPIIIEH-
Hs npoOsiemMu OykBH i nyXy mpasa [10, ¢. 279, 295-296], ciig noroauTu-
Csl 3 TUM, L0 B OCTAHHBOMY BUIAJAKY (PaKTHUHO Ma€ Miclie IporajuHa
B 3aKOHOAABCTBi: HEMOXJIHMBICTH 3aCTOCYBAaHH SIBHO HE3aJ0BIJILHOTO
3aKOHOJIaBYOI0 MPHUITMCY MA€E Ti cami HACIiIKH, 10 U Oe3rmocepents Bija-
CYTHICTP BIiATIOBITHOTO TIPaBHJia B 3aKOHO/IABCTBI.

TpamuuiiHO aKTyalbHOIO IS FOPUINYHOI HAYKH Ta IPAKTUKY 3aJIiIIa-
€TBCSI IPOOJIEMA HOOONAHHS NPO2ANUH Y 3AKOHOOA8CMEI, KA Tiepeadadae
BU3HAUYCHHS NIl Cy0’€KTa MPaBO3acTOCYBaHHS, 110 YMOKIUBIIOIOTh IIPH-
WHATTS pillIeHHS! B KOHKPETHIH crpaBi 3a BiACYTHOCTI BiIOBIAHOT HOPMHU
npasa.

Jlns moomaHHs MPOTajvH 3a3BU4ail BUKOPHCTOBYIOTh TaKi 3aCO0H, SIK
aHaJIOTis 3aKOHY i aHasoris npasa'. BiqMiHHICTS MK HUMU BIiepine Oysa
npoBenena y X VIII ct. kpuminanicrom I'ponmanom [11, c. 341].

B ocHoBi ananorii 3akoHy it aHaoTii IpaBa JeKUTh JI02IYHUL NPULIOM
ananozii®: inei npasa, Mo BXE peani3oBaHi B OHOMY MICII 3aKOHY, 3a J10-
MOMOTOI0 3aCTOCYBaHHSI TIPaBHJIa PIBHOCTI y3arajbHIOIOTHCS | TAKUM YHHOM
MIOIUPIOIOTH c(hepy CBOTO 3aCTOCYBAaHHS 1 Ha 1HII BUMIAAKH (cUTyarii) [9,
c. 106]. Io cyTi fineThcs Mpo BUBENSHHS 3 IEBHOI FOPUIAMYHOI HOPMH (HOPM)
OUTBII 3araJIbHOT HOPMU, YN HaKTHYHHIA CKJIA/ OXOILTIOE SIK Ti (pakTH, 110
BX€ BPETYIhOBaHI, TaK 1 Ti, SIKi IIIe HE BpeTyIboBaHi mpasoM [13, c. 166].

I ananoris 3akoHy, 1 aHaJIOTisI IpaBa CIMPAIOTHCS HA CXOMHCICHb, HOOIO-
Hicmb ¢ioHocun (TXHBLOTO (PaKTUYHOTO CKIIay), SIKi BPEryJbOBaHi 3aKOHOM

! YpaxoByloun BiIMiHHICTb MiX IIporajMHaMu B 3aKOHOZIaBCTBi Ta IpoOrajMHaMu
B IIpaBi, MO>KHA MPUITYCTUTH, 1O TIOf0/MAaHHA IepIIMX IIPOTaNNH 3/1ilICHIOETbCA He JIUIe
3aBJIAKM aHAJIOTII 3aKOHY Ta aHAJIOrii ITpaBa, a 11 I/IAXOM 3aCTOCYBaHHA HOPM IIpaBa, 1110
PEryIIoITb LIi X CYCIIbHI BITHOCMHY Ta 3aKpilieHi B iHIIMX Ikepernax mpasa. To6To
JifleThCsI He PO MOLIYK BifTOBIf, AK 3aKOHOAABeElb YPETy/IoBaB Ou Iii BITHOCHHI, a 5K I
BiTHOCMHM BPeTy/IbOBaHi iHIIMMU, Hi>K 3aKOHOJABCTBO, JXKepeNnaMy IIpaBa.

? Anaroria (Bip rpen. analogia — BifmoBigHicTb, CXOXICTb) — MOAIOHICTD, CXOXICTD
TIPEIMETIB y AKMXOCh BIACTUBOCTAX, O3HAKaX UM BiTHOCHMHAX, IPMYOMY TaKUX IIPEIMETIB,
AKi B IIi7IOMY € pisHUMM. 3aB/IAKM YMOBUBOJY 32 aHAJIOTIi€I0 JOCATAETHCSA 3HAHHSA PO O3Ha-
KJ OJJHOTO IIpefMeTa Ha OCHOBi 3HaHHA TOTrO, 1O Liell NpefAMeT MAa€ CXOXKICThb 3 iIHIMMU
npegmetamn [12, ¢. 36-37].
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1 SIK1 He Bpery/iboBaHi 3akoHOM. CaMe 1ie 1 Aa€ MifCTaBy MiCJIs OPiBHAHHS
JAHWUX BITHOCHH JUIsSI BUCHOBKY PO HEOOX1IHICTh BUKOPHCTAHHS NpHU 1X
[IPaBOBil pernamMeHTauii 0JHaKOBOro npasuia. [Hakmie Kaxyuu, yxe Ti
CILIBHI (3arajibHi AJ1sI aHATOTIYHUX CUTYAallii) 03HAKK MAIOTh BUIIPABAOBY-
BaTH 3aCTOCYBaHHS IPaBOBOTO HACIIJIKY, Nepea0aueHoro B aHAIOT1uHIl
HOpMi. JlommycTHMicTh BUCHOBKY 32 aHAJIOTIEIO € TUM OLTBIIIOI0, YUM OiTh-
LI€ € B HasSIBHOCTI CYTTEBHUX BIACTHBOCTEH, SIKi € CHUTBHIUMU BPETYIIHOBA-
HOMY Ta HEBPET'YJbOBAHOMY BHIAJKY 1 YMM HECYTTEBIIIMMHU € BIACTUBOC-
Ti, B IKUX BOHH po3pi3HstoThed [ 14, c. 129]. Kpim 30BHIITHBOI MomiOHOCTI,
JUTSL 3ACTOCYBAHHS aHAJIOT1] TAKOXK HEOOXiIHAa KOHCTATAILis, IO I1i BUITaIKA
€ IIHHICHO pIBHUMH. SIKIII0 BOHHM MalOTh PiBHY OCHOBY iHTEpECiB Ta IIiH-
HOCTEH, 5IKa € OCHOBOIO JJIsI IPABOBOTO PETYJIIOBAHHS, TO HOTPIOHO iX TaKoXK
i piBHO omiHroBary. CriJibHAa OCHOBA I[IHHOCTEH € tertium comparationis,
Yepes sike poOisaTh BUCHOBOK Bij moAiOHOTO 110 oaioHoro [14, c. 130].

TaxuM 4MHOM, 3aCTOCYBaHHSI aHAJIOTIT € IPOMOMUNOM 3ACMOCYBANHS
npuHyuny pienocmi: BUKOPUCTaHHs aHajorii moOyaoBaHO Ha YsBICHHI
PO BHYTPILIHIO MOCTiOBHICTh MIpaBa i Ha MPE3yMITIii MOCTITOBHOCTI
3aKOHOMABIIA: SAKIIO O BiH mependadaB 1ei BUIAIO0K, TO BHOPMYBaB On
HOTO Tak camo, SIK BUPILIHB YHOPMYBATH CX0XKi 3 HUM I10 CYTi BUMIQAKH —
ubi eadem legis ratio, ibi eadem legis disposition [11, c. 342, 348]. Te,
10 € piBHUM 200 B CYTTEBOMY € PIBHUM, MyCHTh FOPUIUIHO PiBHO TpPaK-
TyBarucs [14, c. 129].

BonHouac BU3Ha€EThCS, 110 JIesiKi po30iKHOCTI y GaKTHIHOMY CKJIai
WX BiJHOCHH HE IOBHHHI BIUIMHYTH Ha CyTHICTh CIPaBH; CYAIS Ma€
(aKTHYHO 3aKPHUTH 04l HA Ti 0OCTAaBUHH PeaJbHUX CUTYyalil, AKi HE € CyT-
TEBUMHU JUIS X BUPILICHHS, X04a BOHH, y CBOIO YepTy, 3HAYHO BiIpi3HSI-
I0TBCS Mik co0oto [9, c. 102, 113]. ¥ TakoMy BUNIaAKY Ti 00CTaBHHH, 10
BIIPI3HAIOTH YPETyJbOBaHUN THI BiJ HEBPETrYIbOBAHOTO, MAIOTh OyTH
«BUHECEHI 32 IY)KKW» SIK HE3HAYH1, HECYTTERI; JIMILE CIIIbHI O3HAKH T10-
BUHHI OyTW BU3HaHI K HEOOXiIHI MEpEeayMOBH JUJISI BUHUKHEHHS
3000B’s13aHHs. [{e mpuHIMITIOBA cXeMa BUCHOBKY 3a aHaoriero [9, c. 101].
[pu 1bOMy TIPaBOMIpHICTH 1 HAIHHICTH BUCHOBKIB Cy0’€KTa MpaBo3ac-
TOCYBaHHsI 3aJIe)KaTUME BiJl TOTO, HACKLIbKH KOPEKTHOIO BUSBUIIACS OTIE-
paist HOpiBHAHHSA 1 sIKi caMme 03HaKu OyJIM BU3HAH1 BiIIOBITHO CyTTEBUMHU
i HecyrTeBumH [ 1, c. 303].

Bognouac nmeski cutyarii MOXXyTh MaTH CyTTEBI PO30iKHOCTI, IO
YHEMOXKJIMBIIIOE 3aCTOCYBaHHs aHanorii. Hanpuknaa, Taki po30i>kHOCTI
ICHYIOTh MK BIJIHOCHHAMHU IIIOJI0 BU3HAHHS CTATyTy HEMIMCHUM 1 Bijl-
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HOCHHAMH IOJ0 BU3HAHHS MpaBOuMHY HexidicHuM. Lle 3ymoBneHo crme-
nu(iKo MPaBOBOTO Xapakrepy craryty. Sk BinzHauae BepxoBuuii Cyn
VYkpaiHu, cTaTyT HEe € OAHOCTOPOHHIM IPAaBOYHHOM, OCKIIBKH 3aTBEPAXKY-
€TbCS (3MIHIOETHCS) 3aralbHUMHU 300paMu y4acHUKIB (3aCHOBHUKIB, aK-
LiOHEepiB), sIKi HE € Hi cy0’€KTOM TpaBa, Hi OPTaHOM, SIKHI 31HCHIOE
MIpEeICTaBHULTBO ToBapucTBa. Kpim TOro, BiH He € 10roBOpPOM, TOMY 110
3aTBEPKYETHCS (3MIHIOETBCS) HE 32 JIOMOBJICHICTIO BCIX YYaCHHKIB (3a-
CHOBHUKIB, aKIliOHEpiB) TOBApUCTBA, a OLIBIIICTIO Yy 3/4 TONOCIB aKIio-
HEpiB Y¥ MPOCTOO OiTBIIICTIO TOIOCIB YIACHHUKIB TOBapUCTBa (CTATTi 42,
59 3akoHy MpoO TOCHOAAPCHKI TOBapUCTBa). Y 3B’A3KYy 3 UM IIPH BUPi-
LICHHI CIIOPIB IIOJI0 BU3HAHHS CTATyTy HEJIHCHUM HE 3aCTOCOBYIOTHCS
HOPMH, SIKi perIaMeHTYIOTh HeAiiCHICTh mpaBounHiB (1. 14 IlocranoBH
Bepxosnoro Cyny Ykpainu Big 24 sxoBtHs 2008 p. Ne 13 «IIpo mpakTtuky
pPO3MIALY CyAaMy KOPIIOPaTUBHUX criopiBy [15]).

MOXIHMBICTD 3aCTOCYBaHHSI HOPM 3a aHAJIOTIEI0 npsamo mnependadeHa
B OKpEMHX 3aKOHOAABUMX akTax (Hanmpukian, y Llueinmsaomy, CiMeliHOMY,
HuBinsHOMY NpoliecyalbHOMY Kojiekcax i Konmekci anMiHicTpaTHBHOTO
cymourHCTBa). KpiM TOT0, MOMKITHBICTH 3aCTOCYBAaHHS aHAJIOTIT MOXKE TIepe/i-
Oauatucs B Henpsamii popmi — depes 3a00pOHy BIIMOBH y PO3IIIALI cipa-
BH 3 MOTHBIB HenogHOmu, HESICHOCTI, CYNEePEUINBOCTI UM 8I0CYMHOCHII
3aKOHO0A8CMBA, SIKE PETYIIOE CHipHI BiIHOCHHU (IUB., HAPHUKIA, 9. 7
cT. 4 Toconapcbkoro npoiecyanbHoro koaekcy Ykpaiuu)'. OcobnuBa
(dhopmya, sika Jierajidye JuIle aHaJIOIii0 IpaBa, BAKOPUCTaHa B 4. 6 CT. 9
KpuminaneHOro npouecyaabHOT0 KOJEKCY YKpaiHH: «y BHUIAJKaX, KOJIU
noJjoxeHHs uboro Konexcy ue pecynoioms a00 HEOMHO3HAYHO PETYIIOIOTH
MUTaHHS KPUMIHAIBHOTO MPOBA/KCHHS, 3aCTOCOBYIOTBCS 302AibHi 3acaou
KPUMIHAILHO20 NP08addiceHHs, BU3HAUYCH] YaCTUHOO MEPIIOI0 CTaTTi 7
uporo Kogekcy» [16].

Ha namy aymKky, aHajioris I{iJIKOM BHIIPaBJaHa TaKOX B IHIIUX Ta-
Ty3sX MpaBa, II0 Ja€ HaM IpaBO CTBEPAKYBaTH IPO iCHYBaHHS npe-
3yMRYyii npunycmumMocmi aHanoz2ii: TOAOJIaHHS NMPOTAJIUHY LIJIAXOM 3a-
CTOCYBaHHs aHaJIOTii MOXKIIMBO, SIKIIIO HE JIOBEJICHO ICHYBaHHS Helepe-
0O0pHOI MpoTaIuHu.

! 3BepTaeMo yBary Ha Te, 10 3 He3PO3YMi/uX NpU4uH 3aKOHOM YKpainm Bijj 13 TpaBHA
1997 p. «IIpo BHeceHH: 3MiH O ApOiTpaXKHOTO HPOLECYaTbHOIO KOJEKCY Ykpainm» i3
TeKCTy cT. 4 ITIK 6y/10 BUK/IIOUEHO HOPMY HPO 3aCTOCYBAaHHA FOCIORAPCHKUMIU CYfaMU
aHasIorii 3aKOHY Ta aHasorii mpasa. IIpoTe, Ha fymMKy O. benaneBuy, ii Bifcy THiCTb He MOXe
OyTH IepenIKoRo0 /11 BUKOPUCTAHHA {HCTUTYTY aHAJOTII AK iHTe/leKTyanbHOl omeparil
B IIpOLieci CYZOBOro MisHAaHH: Ta BUHECEHH: pillleHHs 1o crpasi [1, ¢. 308].
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Tak, 3a aHanOri€l0 HE MOXKYTh 3aCTOCOBYBATUCS HOPMH MyOIIYHOTO
IpaBa, 110 CIPSAMOBAHI Ha 0OMeXNCeHHS Npaeé [ 80000 epOMAOsIH 3 METOIO
OXOPOHH I'POMAaJICHKOTO MOPAAKY 1 6e3meku. Lle moscHIoeThCS TUM, IO
(byHIaMeHTaATbHUN npuHyun npaeosoi suzHayeHocmi HabyBae B TAHOMY
BHUTIAJIKy OCOOJIMBO BUCOKOI IIHH, TApaHTYIOUYH 3aXKCT MPAaBOBHUX Onar iH-
IUBIJIIB B/ CBaBUIBHOTO BpyYaHHS nepkaBHoi Bmaaw [17, c. 197]. Lew
BHCHOBOK MOBHICTIO Y3TOXKYEThCS 13 MOJIOKeHHAMH 4. 1 cT. 19 Konctury-
1ii Ykpainu, 3riiHO 3 SKUMH «IIPaBOBUI MOPSIOK B YKpaiHi IPYHTYEThCS
Ha 3aca/iax, BiIIOBITHO JI0 SKUX HIXTO HE MOXKe OyTH IPUMYIIIEHUA POOH-
THU Te, 10 HE Mepe0aYeHo 3aKoHOJaBCTBOMY [18].

KiracuaauM mpuKIamoM TyT € 3a00poHa ananozii 8 KpUMiHAIbHOMY
npagi, yHacHiOK 4Oro CKJIAIy 3JI0YHMHIB HE MOXXYTh BCTAHOBIIIOBATHUCS
JUIIE IIJISIXOM CYIDKCHHS 33 aHAJIOTi€l0 a0 1HIIOTO JOTOBHEHHS HOPM
npaea (npuHiun «nulla poena sine lege»). Tak, 3acToCyBaHHS 3aKOHY PO
KpUMiHAIBHY BiITOBIAANBHICTH 32 aHAJOTiEr0 3a00poHeHo 4. 4 cT. 3 Kpu-
MIHAJIBHOTO KOACKCY YKpaiHu. Y HempsMmiid ¢popmi 3a00poHy aHasnorii
MictuTh Takox 4. 1 cT. 7 Kogekcy Ykpainu mpo aaMiHICTpaTUBHI MpaBo-
MOPYIICHHS.

Jlo pedi, eTMHUI BUHATOK 13 IPUHIMITY «HISIKOTO TIOKapaHHs 0e3 3a-
KOHY» MICTHTBCS B I1. 2 ¢T. 7 KOHBEHIIiT PO 3aXKCT MpaB JIOJUHH 1 OCHO-
BOIOJIOXHHUX CBOOOJ, 3TiTHO 3 SIKUM LI NPHUHLUI «HE € TMEePEIIKOI0I0
IUTsl CYIOBOTO PO3TIISIAY, @ TAKOXK JAJisl MOKapaHHs Oynb-skoi ocoOu 3a
OyIb-sIKy JiF0 M O€3A1sUIbHICTD, SIKa Ha Yac 11 BUNHEHHS CTAaHOBHIIA KPHU-
MiHaJIbHE MTPaBOTIOPYIIICHHS BiIMTOBIAHO 10 3arajJbHUX MPUHITUIIIB TIPaBa,
BH3HAHUX [UBLI30BaHUMHY HamissMuy [19]. e npunuc OyB BKIIOUCHUN
y KoHBEHIIi10 3 METOIO «JIIKyBaHHSI XBOPOO» aHTUACMOKPATHIHHUX PEXKHU-
MiB, TTIOKapaHHS «OCHIICHOI JepkaBoio 3iM09uHHOCTI» [20, c. 45] i €
HaJ3BUYAIHO Ba)KIIMBUM MPUKIAI0M 0€3MOCEpEeIHbOT0 3aCTOCYBaHHS
MIPUHITUIIIB MIpaBa.

I3 wactunm 2 cr. 19 KoHctuTyii Ykpaiau BUIITUBAE 3a60poHa 8U3HA-
YeHHsl 34 aHano2i€r NONATKOBHX A0 BCcTaHOBIeHHX KoHcTuTywiero Ta 3a-
KOHAMHU HOBHOBANCEHb OP2AHI8 0epIHCABHOI 81a0U mMa opeaHie Micyeso2o
€camospsa0y8ants, ix nocadosux ocib, a TaKOX MiCTaB Ta CHOCO0IB IX Mii.
VY BCiX IMX BHUMAAKAaX BBAKAETHCS, IO BIAHOCHHHU BPETYIILOBaHI MPaBOM,
MIpOTeE JIMIIIE 3 HeraTuBHOTO 00Ky [13, c. 163].

Hanpuknan, y 1. 3 [locranoBu Bepxosroro Cyny Ykpainu Bifg 24 5xo0B-
THs 2008 p. Ne 13 3a3HavaeThcd, 110 HOpMA NMYHKTY 4 YaCTUHU MEPIIOi
crarti 12 ['TIK, sika BCTAaHOBITIOE ITOBHOBAYXCHHS TOCIIOAPCHKOTO CYITY IIIOI0
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pO3MIIsiAy MEeBHOT Kareropii crpas’, B cruty ii iMIIEpaTHBHOTO XapaKTepy He
MiJISITa€e 3aCTOCYBaHHIO 33 aHAJIOTI€I0 1I0JI0 CIIOPIB, OB’ I3aHUX 13 MTisIb-
HICTIO iHIIUX cy0’€KTiB rocronaproBanHs [15].

Kpim Toro, 3acTocyBaHHS aHaJIOT1i BUKIIIOUAETHCSI, KOJIK 3aKOH C8i00MO
MIOIINPIOE CBOI IPUITUCH Il Uie HA RPAMO nEPeddaueHi HUM 6UNAOKU, 10
€ JTOKa30M TOTO, IO I1e¥i MPUTIIC HEe Ma€ CHIIH MIO/I0 1HIINX BHITAJKIB (TaK
3BaHUU «argumentum a contrario» — BUCHOBOK BiJI POTWIIEKHOTO) [21,
c. 53]. leit aprymeHT o3Hauae, 1110 BU3HAYCHUN PAaBOBUN HACIIIOK Jli€
TIJBKY JUIA Takoi 0OCTaBUHM CIPaBH, AKa YiTKO MiAMAA€E T 10 HOPMHU
mpasa. B iHImomMy Bunaaky poOUTbCS BUCHOBOK, IIO AJISl TAKOTO BHIAAKY
151 HopMa He Jiie. Hanpukina, Ko paBOBHH MPUITUC BU3HAYAE, IIIO YOJIO-
BiKH ITiCJS JOCSATHEHHS BU3HAYEHOTO BiKYy MYCATH BiIOYTH BiICHKOBY
CITy’K0Y, 3 IBOTO POOJIATH BUCHOBOK, IO 1Iel 00OB’S30K HE JIi€ AJIs )KiHOK.
V¥ mynkri 27 [loctanosu Bepxosnoro Cyny Yipainu Bif 24 sxoBtHS 2008 p.
Ne 13 Takok 3a3HaYAETHCS, 110 MPOIEAYPa BUXOAY YIaCHHUKA 3 TOBAPHUCTBA
3 00MeXKeHOI0 a00 J0JATKOBOKO BiAIIOBIAIBLHICTIO, TOBHOIO 1 KOMAHIUT-
Horo ToBapucta (crarti 126, 148 LIK, crarti 54, 71 3akony «IIpo rocro-
JApChKi TOBApUCTBA») HE MOXe OyTH 3aCTOCOBaHa JI0 aKI[iIOHEPHOTO TOBA-
puctsa [15].

Ananociio 3axony (analogia legis) 3a3Bruaii BU3HaYarOTh SIK BUPIIICH-
HJ CTIpaBH (32 HASBHOCTI IPOTaJIMHA B 3aKOHO/IABCTB1) HAa OCHOBI IOPHINY-
HOT HOPMH, IO PETYIIOE TIOAI0HI («aHATOT1YHI») CYCIUIbHI BITHOCUHH [22,
c. 179]. Ha mincraBi 3aCTOCYBaHHS aHAJIOT1i 3aKOHY PO3LIMPIOIOTHCS MEXI
PETYIIOI0Y0TO BIUTMBY HOPMH. YHACIIZIOK IIHOTO HOpPMa CTA€ TAKOIO, 0 Ma€
JIBa IPEAMETH PETYAIOBaHHA: |) BU3HAYEHHI 3aKOHOIABIIEM; 2) BUSHAUCHUI
IOPUIIUYHOIO TIPAKTHKOIO 3aCTOCYBaHH HOPMH 32 aHAJIOTIEI0 W y cyOcuIi-
apHoMy nopsiaky [23, c. 417].

Tak, y n. 31 IToctanoBu BepxoBroro Cyny Ykpainu Big 24 >kOBTHS
2008 p. Ne 13 3a3Ha9a€eThCs, IO Y BUTIAJIKY POAAXKY YUACHUKOM TOBAPHCTBA
3 0OMexeHor0 abo JOJaTKOBOIO BiIIOBINAIBHICTIO CBOET YaCTKH 3 MOPY-
LIEHHSIM MEePEBAXKHOTO MpaBa MOKYIKH iHIINX YYaCHHUKIB MPOIMOHYETHCS 10
aHaJIOTIi 3aCTOCOBYBaTH HOpMY 4. 4 ¢T. 362 LK, sixa 103B0JIs€ CIIBBIACHU-
KOBI Tpe’ ssBIEHHS MO30BY /IO CYAy PO MepeBeIeHHS Ha HBOTO IMpaB Ta

! Ilepen6adae, 110 rOCIOKAPCHKUM CyfiaM MifIBiOMYi CIIpaBH, [0 BUHUKAIOTH i3 KOP-
IIOPAaTUMBHIUX BiJHOCHH y CIOpaX MiX IOCIOJAPChKMM TOBAPUCTBOM Ta JI0r0 Y4aCHUKOM
(3aCHOBHMKOM, aKI[iOHEPOM), Y TOMY UMCIIi YIaCHMKOM, SIKIIT BOYB, a TAKOX MDK Y4acHU-
KaMJ (3aCHOBHVKAaMU, aKI[ioOHepaMII) TOCIIOapChKIX TOBAPUCTB, 1110 IIOB’A3aHi i3 CTBOpeH-
HAM, [iA/IbHICTIO, YIPAB/IiHHAM Ta NPUIMHEHHAM Jis/IbHOCTI IIbOrO TOBAPUCTBA, KPiM
TPYHOBUX CIIOP]B.
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000B’s3KiB MOKYMIS MPH MOPYIIEHH] paBa KyMHiBIli MePeBayKHOI YaCTKH
y mpaBi cHiIBHOT YacTKoBOi BiiacHocTi. Llst x [TocTaHoBa n03BOIISIE TIpU
BUPIIIEHHI CIIOPiB, OB’ SI3aHUX 31 CKJIMKAHHSAM Ta IPOBENICHHAM HAITIA0BOT
panu TOBapHCTBA, 3aCTOCOBYBATH 3a aHAJIOTIEI0 3aKOHY HOPMH ILOJO 3a-
raJibHuX 300piB ToBapucTBa (1. 39), a MpH CKJIMKaHHI Ta BU3HAYCHHI KBO-
PYMY B 3acilaHHI KOJIETiaJJbHOTO BUKOHABYOTO OpPraHy TOBAapHUCTBAa — 3a-
KOHOJ1aBYi MOJIOKEHHS, PUCBAYCHI 3araibHuUM 300pam (1. 40) [15].

OkpeMuM BHITQJKOM aHAJIOTii 3aKOHY € cybcudiapHe 3acmocy8anis
HOPM IIpaBa, abo midceanyzesa ananozis. Bona nependadae 3acTocyBaHHS
110 KOHKPETHUX BiJTHOCHH HOPMaTUBHOTO MIPUITUCY, SIKUH PeryItoe momioHi
3a CyTTEBUMH O3HAKAMU BIIHOCHHH B CYMIKHUX Taly3sIX.

[Ipuknamom Mixkraay3eBoi aHaJIOTii MOXe OyTH BU3HAUEHHSI B KOHCTH-
TyUiHOMY IpaBi MOPAIKY OOYMCIIEHHS CTPOKIB Ul BCiX OpPTaHiB BIaax
10 aHaJorii 3 mopsakoM, mo Berarosienui L{IIK. Came ToMmy B KOHCTH-
TYLiHHOMY IpaBi, KOJIU CTPOKH BU3HAYAIOTHCS JHSAMH, TO IX OOUHCIIIOIOTh
3 IHsI, HACTYIHOTO TICIs TOTO JHS, 3 SKOTO MOYMHAETHCS CTPOK. SKIIo
K 3aKiHYCHHSI CTPOKY NPUTIaIa€ Ha HepoOOUHid IeHb, TO 32 OCTAHHIH JIeHb
CTPOKY BBAXKAE€THCS MEPIIUHN TICIS HHOTO POOOUYHl eHb (IUB. pilIeHHS
Koncruryuitinoro Cyny Ykpainu Bin 7 mumas 1998 p. Ne 11-pn/98 y copa-
Bi IIIOJI0 TMOPSIKY TOJIOCYBaHHS Ta IIOBTOPHOTO PO3TIIsAY 3aKoHIB Bepxos-
Hoto Pamoro Ykpainu [24] Ta Bix 19 TpaBast 2004 p. Ne 11-pn/2004 y cripa-
Bi PO YMOBH J0CTPOKOBOTO IPUITMHEHHS MOBHOBaXeHb BepxoBHoi Panu
VYkpainu [25]).

VY neskux BHUIIAJKaX 3aKOHOAABCTBO MOXKE NpAMO 00360aamu abo 3a-
bopousmu mixceanyzegy ananozito. Hanpukmnan, 3rigao 3 4. 1 ct. 9 1IK
VYKkpainu «1onoxeHHs 1boro Kozekcy 3acToCOBYIOThCS 10 BPETYJIIOBAHHS
BiJIHOCHH, SIKi BHHUKAIOTh Y cpepax BUKOPHCTAHHS MPUPOTHUX PECypCiB
Ta OXOPOHH AOBKIIIS, & TAKOXK A0 TPYAOBUX Ta CIMEHHUX BiAHOCHH, SKIO
BOHM HE BPETYJIbOBaHI IHIIMMH aKTaMHU 3aKOHONIABCTBay [26]. BoxgHouac
4. 2 c1. | LIK 32 3aransHUM MpaBwiioM 3a00pOHSE 3aCTOCYBaHHS IIUBIITEHO-
rO 3aKOHOJIaBCTBA «J0 MaHOBUX BiJHOCHH, 3aCHOBaHMX Ha aJMiHiCTpa-
TUBHOMY a00 1HIIOMY BIIQJIHOMY HiAMOPSIKYBaHHI OJIHIET CTOPOHU JIpYyTii
CTOPOHI, a TAKOX JI0 MOJJATKOBHX, OOPKETHUX BiTHOCHHY [26].

V cBoro uepry 4. 1 ct. 4 ['ocnogapchKoro Koaekcy YKpaiHu 3a00poHsie
3aCTOCYBaHHS MMOJI0KeHb Kofiekey 10 IeBHUX BUIIB BITHOCHH, TOI 5K 4. 3
i€l cTarTi 3a3HaYaE, M0 «I0 FOCHOAAPCHKUX BIJHOCHH, 110 BUHUKAIOTH 13
TOPTOBEIBHOTO MOPEILIABCTBA 1 HE BperyapoBaHi KogekcoM ToproBeibHO-
TO MOPEIIABCTBA YKpaiHH, 3aCTOCOBYIOThCS MpaBmiia boro Kogexcy» [27].
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Ananocivo npaea (analogia iuris) po3yMilOTh SK 3aCTOCYBaHHS 1100
CYCHUTBHUX BiTHOCHH, HE PETJIAMEHTOBAHUX y TIPABOBOMY TOPSIIKY O€310-
CEpeHbO, 3arajJbHUX MPUHIIUITB HAI[IOHATBLHOI YM MIXKHAPOIAHOI CHCTEM
npasa [28, c. 105], abo sik BuUpilIeHHs CTIpaBH (32 HASBHOCTI MPOTaIMHU
i 32 BIICYyTHOCTI «aHAJIOTIYHO» IOPUANIHOI HOPMH) Ha OCHOBI 3arajIbHUX
a0o ramys3eBux MpUHIMIIB Npasa [22, ¢. 179].

L{ikaBo, 1110 HA 3aKOHOIABYOMY PiBHI iICHYIOTh KilbKa Ni0X00i6 10 BU-
3HaYEHHS aHAIOTii mpaBa. Tak, nesKi KOAeKCH OB’ I3yI0Th aHaJIOTiIo ITpaBa
3 PEryJIIOBaHHSIM BiTHOCHH BiJIIOBITHO JIO 3A2AIbHUX 3ACA0 NEBHOL 2any3i
3akoHomaBcTBa (muB. 4. 2 ¢T. 8 [[IK i 4. 2 ct. 10 CK). Bognouac LIITK mpo-
MOHY€ BUXOANTH 13 3aeanvHux 3acad 3akonooascmea, KIIK — i3 zaeanvrux
3acad KpuMinaibHo2o nposadicenist, a KAC — i3 koncmumyyiihux npun-
yunie i 3aeanvhux 3acad npasa (nus. 4. 8 ct. 8 L{IIK, u. 6 ct. 9 KIIK i 4. 7
ct. 9 KAC).

Ha namy gymky, OinbIn oOrpyHTOBAaHHM € TIJXiJl, IO 3HAHIIOB CBOE
BimoOpakenus B LIK i CK. ITinTBepiKeHHS 1IbOMY MO>KHA 3HAWTH, BUBYA-
FOYH JTOCBIJI ITO/TOTIAaHHSI MPOTANIMH B IHIIMX HAIIOHAIBHUX MPAaBOBHUX CHC-
Temax. Tak, HiMeIbKi i aBCTPIHCHKI MPaBO3HABLI PO3PI3HAIOTH TakKi 3ac00M
MOJIOJIAHHS TIPOTAJIUH, K OKPEMY aHAJIOTiI0 Ta 3arajibHy aHayorito. Okpe-
Ma aHaJIoTis (aHaJIOTis 3aKOHY) Mae MicCIle, SIKIIO IS TOJOJIaHHS POTajH-
HU BUKOPUCTOBY€ThCS OIMH NpHUIKC 3akoHy. IlincTaBoro A i 3acTocyBan-
HSl € CUTYallis, 32 SIKOT MeTa MEBHOTO MPHUITHCY OJHO3HAYHO «ITiAXOIUTHY
JI0 IOPUINYHO aHAJIOTIYHOTO (CXOXKOT0) BUMAIKY, IKH, TIPOTE, TEKCTYahb-
HO HE OXOIUIIOETHCS Li€I0 HOPMOIO. 3arajibHa aHasoris, abo aHanoris mpa-
Ba, TIOJISITA€ B TOMY, 1[0 TPaBO3aCTOCOBHUI OpraH IS MOAOJIAHHS Mpora-
JIMHY 3aJIy9a€ TMPaBoOBY ie10, SKa € 3arallbHOI0 (CIIIBHO0) A KiTBKOX
MIPaBOBUX MPUMHUCIB. Y IEOMY BUIAJKY 31 3MICTy HU3KH HOPM 3aKOHY BH-
OKpEMITIOETBCS 3arajibHa OCHOBHA JMyMKa (ifes), sika i Mmiaysrae 3acTocy-
BaHHIO JI0 CXOKOTO (aHAJIOTIYHOTO) BHITAKY, IO Oe3MocepeHk0 He Bpe-
T'YJIbOBaHMH >KOJHOI0 HOPMOIO 3aKOHOJaBCTBa. Ha BinmMiHy Bin oKpeMoi
aHaJorii B CUTYyaIlil i3 3arajJbHOI0 aHAJIOTIEI XKOJAHA KOHKPETHA HOpMa
MpaBa He «IiJIXOUTh» JI0 TIEBHOTO BUIAJKY, IPOTE 3arajbHa IiJICTaBa
HU3KH TTOB’sI3aHUX 3aKOHOJIABUMX HOPM BEIIbMU YCITIIIIHO MOTJIMHAE TaKUH
BHITJIOK [5, ¢. 199]. V wiii cutyallii Kijbka MPUITKACIB 3aKOHY CITiBBIIHO-
CATHCS 3 BHMAIKOM, IO PO3TIAMAETHCS, 3a HOTO CEHCOM, HOTro «ratio
decidendi» («miacTaBoro pimeHHs»). Ha Hamry 1ymKy, ToaiOHOI0 OCHOBHOIO
171e€10, 3aTaBHOIO MiJICTABOI0 MOXKYTh TAKOK BUCTYIATH MPUHIIUITY iHCTH-
TYTiB, TiATaMy3€eH 1 raimysei mpasa.
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[Ipukiagom 3acTOCYBaHHS aHAJIOTIi MpaBa B TAKOMY PO3yMiHHI MOXKe
OyTH CHTYyaIlisl 3 pO3PaXyHKOM CEPEAHbOMICSIYHOTO 3apO0iTKy [ BU3HA-
YeHHS PO3MIpYy BiIITKOAYBAaHHS IIIKOJHU, 3aBIaHO1 KAJIIITBOM a00 1HIIUM
YIIKOKEHHSM 310POB’ sl 0C00i, siKa MpamnoBaja 3a TpyI0BUM JOTOBOPOM.
Taxk, ct. 1197 IIK He mae BigmoBimi Ha MUTAHHS, SIK CJiJ OOYHCIIOBATH
CepeNHbOMICIIHII 3apO0iTOK Y BUTIAZKaX, KOJU MPAaIliBHUK y PO3PaxyH-
KOBOMY TI€pio/li YaCTKOBO He IMpamuroBas. s momonaHHs i€l mMporajiuHu
aBTOpU HaykoBO-IpaKTHYHOTO KOMEHTAPS 0 IUBIJILHOTO 3aKOHOIABCTBA
VYKpaiHu NpONOHYIOTh 3aCTOCOBYBAaTH 3arajbHy ifeto, BUBeAeHy 3 llo-
PAAKy oOuMcIeHHs cepenHboi 3apo0iTHOT rnatH i [lopsaaky oOuncienHs
cepeaHbOi 3apo0iTHOI miaTu (J0X0ay) A pO3paxyHKY BHILIAT 3a
3aranbHOO00B’ A3KOBUM JEPKABHUM COLliaJIbHUM CTPaxyBaHHAM — Iepi-
OJIH, SIKi BXOISTH 10 PO3PAaXyHKOBOTO IEPioAy Ta B SKi MPalLiBHUK 3a Bif-
CYTHOCTI OTO BUHHU HE MaB 3apo0iTKy, MalOTh ypaxoByBaTHCs NpU 00-
YHUCJIEHHI cepenHboi 3apobiTHOI miatu. [logioHe mpaBmITo 32 aHATOTIE0
mpaBa MOXe€e 3aCTOCOBYBATHUCS MPH BiAIIKOAYBaHHI IIKOAU B MOPSIKY,
nependadenomy ct. 1197 LUK [29, ¢. 792-793].

[logonanHs nporajivd MoOXe 3IiHCHIOBATHCS HE JIMILE 32 JIOTIOMOTOI0
aHaJIOT11, a ¥ IIIAXOM 6e310cepeonbo20 3aCOCYBAHMS 3A2ATbHUX NPUHYU-
nie npasa'. Take 3BepHEHHS € HACTYITHUM, TICJIS aHAJIOTI1T 3aKOHY ¥ aHaJI0-
rii mpaBa, cyOcumiapHIM 3aCO00M TTOIOJIAHHS TPOTAJIHH.

Ha nHamy nymKy, paliioHanbHUM € pO3MEeXKyBaHHS aHaJIOTi] pasa i 6e3-
MOCEPEHBOTO 3aCTOCYBAHHS 3arallbHUX NMPHUHIIMIIIB NpaBa K Pi3HUX 32
CBOEIO CYTHICTIO 3ac00iB IOOJIaHHS NPOTaUH. Y BUIAJAKY 3BEpPHEHHS J10
3araJbHUX MPHUHIIMIIB [IPaBa MU BiJIIITOBXYEMOCS HE BiJl CXOXKOCTI Bij-
HOCHH (10 pedi, caMe Ha Il MiJICTaBl e B paJsSHCHKIN JIiTepaTypi mij-
KPECIIIOBAIOCH, 10 BUPIIIEHHS IOPUINYHUX IUTaHb HA OCHOBI 3arajlbHUX
MPUHLMIIIB MIpaBa HE SABIsIE cOOO0I0 PIlLICHHS 32 aHAJIOTi€I0; BUKOPUCTAHHS
TEpMiHa «aHAJOTis» B [[bOMY BUIAJIKy BHIIPABIOBYBaJIOCh HOTO TIOMIApPE-
HICTIO Ha TEOPETHYHOMY Ta MPAKTUIHOMY DiBHi) (1uB., Hampukiam, [30,
c. 464)). Ilo-nepue, HAETHCS PO 3aCTOCYBAaHHS MpaBa I PETYIIOBAHHS
BIJIHOCHH, III0 1O CYTI HE € MOAIOHMMH [0 IHIIHUX, 10 BXEe BHOPMOBaHI
mpaBoM. CrierudivyHiCTh TAKUX BIHOCHH € OuIbIn 3Hauymo. [lo-npyre,
CIIiZl ypaxoByBaTH, IO 3arajbHi MIPUHIUIN € BAMOTaMH, 10 AIFOTh B yCiX
rany3six Ta iHCTUTyTax mpasa. Lle 1o3Boiisie Ham 3poOUTH JIOTIYHE MPHUITY-
IIeHHS, 10 TaKi BUMOTH MArOTh JIiSITH 1 IIOJI0 TIEBHUX KOHKPETHUX BiIHO-

! CX0X010 y IIbOMY CeHCi € mponosutiss § 7 ABCTPilicbKOTO LIMBIILHOTO YIOXEHHS
1811 p. BupiuryBaTtu CIIpaBy BiIIOBIIHO 1O Ha4asI IIPUPORHOTO Mpasa [6, c. 746].
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cuH. ToMy aiist peryatoBaHHS BiTHOCHH, 10 HE € MOJIOHUMU JI0 iHIIINX, MU
nparseMo BUpOOUTH KOHKpeTHE rpaBuio (ad hoc HopMy), sike 6 HalKpamm
YMHOM Y3TO[UKYBAJIOCs i3 3arajJbHUMHM NpuHOUIaMu npasa. Cyans HiOu
3000B’s13aHUI CTATH HAa TOYKY 30pY 3aKOHOAABL, epeAdaynTy HOTOo pi-
IIEeHHS [IbOTO MUTaHHA [6, c. 747].

3po3yMmiJIo, 10 3aCTOCYBaHHS 3arajIbHUX IPUHIIMITIB IIPaBa € 3ac000M,
110 BKpail pilko BUKOPHCTOBYETHCS NpH 3AilicHeHH] mpaBocyans. Lle mo-
SICHIOETHCSI CYYaCHUM CTaHOM PO3BHUTKY MO3HTHBHOTO TIpaBa, KOJIHU MpaK-
THUYHO BCl CHTYyallii, 10 BUMararmTh IPAaBOBOTO PETYIIIOBAHHS, OTPUMAIIU
BiANOBIJHY MpsIMy a00 OMOCEPEIKOBaHy perflaMeHTAalliio 3 OOKy 3aKOHO-
JIaBYOi BIajIH. 3arayibHi PHHIIMITE MAIOTh Oe3110cepeIHbO JOTIOMOTTH JIUIIIE
B TOMY BUIIaJKY, KOJIM 3aKOHOZIaBua BJIajJa HE 3allpOIIOHyBajla Cyoy *KOIHO-
TO MIPUAATHOTO MpaBHJIA.

Hanpukian, B ABCTpii BiICYyTHI HOPMHU, SIKi TIPSIMO YH 32 aHAJIOTI€I0
MOTJIH O 3aCTOCOBYBATHCS NPH BUPILIEHH] IUTaHHS MPO TE€, XTO MA€ MPAaBO
obupatu Buj (hopMy) i Miclie MOXOBaHHS MoMepiioro. Bupimryrouun nomioHi
CIIOPH, aBCTPIKChKa CY/IOBA MTPAKTHKA 3aCTOCOBYE KOMOIHAI[IO IPUHIUIIIB
MIPUBATHOI aBTOHOMI1 (B Or0 HaHOUTBII CHIIEHOMY OCOOHCTO-TIPAaBOBOMY
nposiBi) i cimeitHoi TypOotH [5, c. 210]. B YkpaiHi st npoGiiema BupinieHa
Ha 3aKOHO/AaBYOMY PiBHI: BiAMOBIAHO 10 3akoHy «I[Ipo moxoBaHHs Ta I0-
xopoHHy cripaBy» Bif 10 mumas 2003 p. Ne 1102-1V moxoBaHHS IPOBOITUTH-
Ccsl 3 ypaxyBaHHSM BOJICBUSIBICHHS IIOMEPJIOT0, BUPaKEHOTO 0c00010 3a
JKHTTS, a 32 HOTO BiJICYTHOCTI — 3 ypaxyBaHHIM No0axaHb poaudis. Tomy
oTpedu y 3BEpHEHHI 10 3araJIbHUX 3acaj IpaBa B JaHOMY BUIIAKy HEMAE.
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Horpeonsk C. [IpoGenl B 3aK0HOAATEILCTBE U CIIOCOOBI HX MPEO010JIeHUSs

Crarps MOCBSAIIEHA ONPEETIeHHIO IPABOBOI IPUPOIBI IPOOEIIOB B 3aKOHOA-
TeIbCTBE. BrIsicHEeHa CYyTb aHAJIOTHUHX 3aKOHA, aHaJIOTHHU IpaBa U HCTIOCPCACTBCH-
HOTO NMPUMEHEHHs O0IIMX IPUHIUIIOB ITPaBa KaK CIOCOOOB IPEO0IeH s Tpode-
s0B. OnpeziesieHs! ci1ydan, Kornia peo/oJIeHHe IPoOeIoB He IOMYCKaeTCsl.

Knwuesvie cnosa: npoden B 3aKOHOATENBCTBE, IPEOJOJICHUE MPOOEIIOB,
AHAJIOTHS 3aKOHA, aHAJIOTHS IIpaBa, OOLIKE IPUHIMIIBI ITPaBa.

Pogrebniak S. Gaps in the laws and their overcoming methods

The article is devoted to the definition of the gaps in the laws legal nature. Such
methods of overcoming the gaps like analogia legis, analogia iuris and general
principles of law direct application are analized. The cases where overcoming gaps
are not allowed are identified.

Keywords: gap in the laws, gaps overcoming, analogia legis, analogia iuris,
general principles of law.
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IINTAHHS ICTOPII
OEPJRABU I ITPABA

YK 340.15(477):342.4 B. Ionuapenxo, akanemix HATIpH Ykpainu

Craryc Ykpaincbkoi CPP
3a nepwmor Koncruryniero Corosy PCP

VY crarti Ha ocHOBI ananizy HopMm Konctutynii PCP 1924 p. Ta HacTymHuX
KOHCTUTYLIHHUX aKTiB OOIPYHTOBYETHCSI BACHOBOK, 1110 Y CPP sik cy0’ ekt coto3HOi
Jiep)KaBu MaJia Jyxe 0OMEXeHi IpaBa, sKi MOCTIHHO MOPYIIYBAJIUCS COIO3HUMHU
OpraHaM¥ BJaH i yIIpaBIiHHS.

Kniouoei cnoea: Koucruryuiss CPCP 1924 p., craryc YCPP y cxiaai coro3noi
JepAKABU.

Y nmoTo4HOMY pOTIi BUITOBHIOETHCS 90 POKIB 3 TOTO MOMEHTY, K JIpyTa
cecisg Llearpansnoro Bukonasyoro Komitery CPCP (UBK) I cknukxanus
6 nunHs 1923 p. npuiiHsia nepiry coro3Hy KoHCTuTymio. Y mocTaHoBi
cecii «IIpo Korcrurytiro Corozy PCP» 3a3nauanocs: «1) OcHoBHHIA 3aKOH
(Konctutytito) Corozy Pansacpkux Comiamictnaanx PecmyOimik 3aTBepan-
TH 1 HeTaitHo BBeCTH B 1it0. 2) [IpuiinsaTwii miero ceciero [[BK-a Corozy PCP
tekcT OcHoBHOrO 3akony (Koncturyiiii) Coro3y PCP BHecTH Ha ocTarou-
He 3atBeppkeHns 11 3°13ay Pag Corozy PCP» [1, c. 22]. ¥V nyHkTi 3 3a3Ha-
YeHO{ IMOCTaHOBU HAToJIONIyBajocs, mo «ao yreopeHHs [Ipesuaii [IBK
Cotozy PCP na ocnogi po3ainis 4 i 5 Koncturynii PCP yci moBHOBaXkeHHS,
Hanani [[BK Corozy PCP Koncrurymiero, noknactu Ha [Ipe3uniro [[BK
Corozy PCP, o6pany na I cecii LIBK Coro3y PCP 30-ro rpyaus 1922 p.
y ckmani 19 anenisy» [1, c. 22].

31 ciunst 1924 p. 11 3’130 Paxg Coro3y PCP npuifHSIB TOCTaHOBY PO 3a-
TBepUKEeHHs npuitHaTo1 qpyroro ceciero [IBK CPCP I cknukanns Konctu-
tyuii CPCP [2, c. 136]. IIpu usomy no texcty Koncrutynii CPCP, 3arBep-
TokeHoi 6 yumHs 1923 p., moctaHoBOO OyIiv BHECEHI He3HauH1 3MiHH. TakuM
yuHOM, (paktruno nepma Konctutyis Corozy PCP — ne Koncturyis
1923 p. Tum 6Ginblne, o HopMmu 1iei KoHCTHTYIIT TOYaii 3aCTOCOBYBaTH-
caBxkey 1923 p. Tak, apyra cecist LIBK CPCP nepuioro cknukaHHs, Kepy-
IOYHCH cTarTero 37 mpuitHATol Heto 6 mmmHS 1923 p. Koncrutynii CPCP,
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ytBopmia nepmy Pany Haponuux Komicapis CPCP (PHK) [3, c. 29].
16 munas 1923 p. [pesuais LHBK CPCP npwuiiHsiia 3BepHEHHS 10 yCiX Ha-
POIIB 1 ypsAMiB CBITY, B IKOMY crioBimiana npo yreopenHs Corosy PCP, 3a-
TBEP/UKCHHS 1 BBeNleHHsI B 1ito 6 mumHs 1923 p. Koncrutynii CPCP, mpo e,
10 HAHBHII COFO3HI OpTraHy BJIaM 1 yrpaBiiHHs, nependadeHi Konctury-
Ii€10, PO3MOYAIH CBOIO podoTy [1, c. 23-24]. V muctonami 1923 p. Tpers
cecig IBK CPCP I cknukanns 3arsepauna: [lonoxenns npo LlenTpanbHuii
Buxonasunii Komiter Coro3zy PCP [1, c. 25-31], [lonoxenus mpo Pamy
Hapomanx Komicapis Corozy PCP [1, c. 31-33], 3aranpHe moJI0KeHHS IIPO
HapoaHi komicapiatu Coro3y PCP [1, c. 33-35]. 3 nucromaga 1923 p. [pe-
sunis LIBK Coro3y PCP 3arsepauna IMonoxenus npo Bepxosuuii Cyn Co-
103y Papsacekux Comianictnunnx Pecny6mik [1, ¢. 36—40]. Y 3a3HaueHnx
HOPMAaTHBHUX aKTaX HaBOAATHCS MOCUIIAHHS Ha BiINOBiAHI ctarTi KoncTn-
tynii Corozy PCP, To6to Ha Koncruryuito CPCP y penakuii Bij 6 numHs
1923 p. YV T0i1 e yac ciniJ 3a3HaYHTH, 10 JOCUTH YacTO B iCTOPHUKO-TIPABO-
Bili, icTropuuHiil JiTeparypi Haerscs npo nepmy Koncrutyuito CPCP sk
Koncturynito CPCP 1924 p. Ha Hamy yMKy, IpaBUiIBHIIIE TOBOPUTH IIPO
Koncrutytito CPCP 1923 p. y penaxmii Bix 31 ciuas 1924 p.

[Nepmia coro3na KoHcTHTyLis CKiIaganacs 3 KOPOTKOi mpeaMOyIH 1 ABOX
po3niniB. Y npeamOyii, 30kpema, 3a3Hadajocs, mo [IBK CPCP Ha Buko-
HaHHSA nioctaHoBH | 3°13my Pag Coro3y PCP, a Takox Ha ocHOBI JloroBopy
po yrBopenns CPCP, npuitnsatoro Ha I 3’1311 Pag CPCP y micti Mocksa
30 rpynust 1922 p., i Gepyun 10 yBard momnpaBKy 1 3MiHH, 3alIPOIIOHOBaHI
LEHTPaJIbHUMH BUKOHABYMMHU KOMITETaMH COIO3HHMX PECIyOIiK, TOCTaHO-
BuB: «/lexnapauist mpo yrBopenHs: Coro3y PansHcpkux ComiamicTHyHUX
Pecny0Omik i JJorosip npo yroperts Coro3y Pagsucpkux ComiaaicTHIHIX
Pecryonik ckmagators OcHoBHuiA 3akoH (Koncturytito) Cotosy Pansa-
cekux Comianmictuanux Pecnyomiky» [4, c. 5]. [lepmuit po3ain MaB Ha3By:
«Jexnaparis ipo yrBopenHs Corosy Pansacrkux Comianictnaaux Pecry6-
JK», a APYTHHA po3ai HazuBaBcs: «Jloroip mpo yrBoperns Coro3y Pansu-
cekux Comiamictnunux Pecny6mik». Texct apyroro posniny Koncrutymii
MICTHB TaKi 1aBu: TiaBa nepia «[Ipo npenmern BinaHHs BEPXOBHUX Op-
raniB Bnaau Coro3y Pagsacpkux ComianicTuaanx PecnyOmiky»; masa apy-
ra «IIpo cyBepeHHi npaBa COIO3HHMX pecmyOIiK i MPO COI3HE IPOMAISIH-
cTBO»; miaBa Tpers «IIpo 3’i3n Pax Corwo3y PansHcbkux CorianicTHIHUX
Pecmy6mik»; TimaBa wetBepra «lIpo LlenTpanpauii Bukonasumii Komiter
Coro3y Pagsacekux Conianictuunux PecryOmik»; masa i’sita «[Ipo Ipe-
sumito LentpansHoro Bukonasuoro Komitety Corozy PCPy»; riaBa mocra
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«[Ipo Pany Hapomgnux Komicapis Corozy PCP»; rnaBa cboma «IIpo Bepxos-
uuii Cyn Corosy Papsacbkux Corfianictuaaux Pecmy0iiky; miaBa BocbMa
«IIpo Haponni komicapiatu Coro3y Pagsucpkux Couiamictuunux Pecy6-
Jik»; asa neB’sta «[Ipo O6’eanane [eprxasHe [loniTuane YipasiiHHSY,
maBa gecsta «[Ipo coro3ni pecmyOmikm»; ritaBa oguHamaTa «IIpo repo,
niparop i cronuirio Corozy Pansucekux Coriamictnaaux PecmyOmiky.

Sk 6aunmMo, OiNTbIIIAa YaCTHHA TJIaB IpyTroro po3niny Korcturyii mpu-
cBsiueHa Bu3HaueHHIO koMrreTeHIii Coro3y PCP ta opranizamii i missieHOC-
Ti HOTO IIEHTPaJIbHUX OPTaHiB AEP>KaBHOI BIIaAH, yIpaBliHH, cydy. B Toi
JKe Jac CIIiJ] 3BEPHYTH yBary Ha Ty 0OCTaBHHY, 110 JBi T1aBu KoHCTUTYIIT
(zpyra i necsita) Oynu crieniajJbHO NPUCBSYEHI COIO3HUM pecITyOImiKam.

Sxum xe OyB craryc Ykpaincekoi CPP 3a neporo coro3noro Koncru-
tyuieto? Jleknapanis npo yrBoperns Cotosy PCP, sik mepmmii po3nin Kon-
CTHUTYLI1, TOBOPWJIA MPO €QHICTh CYCHIIBHOTO 1 Jep>KaBHOTO Jaay pajsH-
ChKHX pecnyOik, mo icHyBanu Ha MoMeHT yrBopeHHs CPCP (PCDPP,
YCPP, BCPP, 3COPP). V Hiii nporononryBaiuch J0OpOBITBHICTE 1 piBHO-
MIPaBHICTh 00’ €THAHHS HE3AICKHUX PAIIHChbKUX pecny0iik y Corosi PCP
[4, c. 5-7]. To6To no yrBopenus Corozy PCP Ykpainceka CPP €, Tak camo
K ¥ 1HII pagsHCHKI pecITyOliky, Ae-fope He3aIeKHOI0 AepKaBoro. ITicis
yrBoperHs CPCP npaBoswuii craryc YCPP 3miHuBcs. Y HeBeIHKiiA BCTYITHIH
gactuHi JloroBopy npo yrBopenns Corozy PCP, sik qpyroro po3minay mepiioi
coro3Hoi KoHcTHTyIIi1, MicTHIIaCS BiATIOBiAbh HA UTaHHS, 110 € Coto3 PCP.
Tak, y uiit wactuni Haronomrysainocs, o PPOCP, YCPP, CPP, 3COPP
«O0’enHyIOTECS B OIHY cO103HY JepxkaBy — Coro3 Pagsucekux Comianic-
trnyHux PecnyOmik» [4, ¢. 7-8]. Sk minkpecnatoaB M. Beromikin y nepen-
MOBi j10 Oporrypu M. 1. [lanieHka, «lOpUIUYHO 1 03HAYAIIO, 110 TIEpPeITi-
YeHi paJsTHCHKI pecIyOIiKH MepecTaloTh OyTH IIUTKOM CYBEpEHHUMH JIep-
JKaBaMHM, SKUMH BOHHU OYJIHM JI0 I[bOTO Yacy» [5, c. 6]. Takoxk ciij gomarw,
110 Ha 3aciganHi Koncturymiinoi koMicii 8 uepHs 1923 p., 1e po3risiaas-
s MpoeKT mepiroi coro3Hoi KoreruTytiii, mpotu popMyTtoBaHHS, B SKOMY
3a3HAYaIoCs, MO pecyOoiku 00’ €THYIOTECS B «OIHY COIO3HY IEpyKaBy»,
AKTUBHO BHCTYTIAJM YKPAaTHCHhKI HAIlIOHAI-YKPOHICTH (32 TEPMiHOJIOTIEI0
pansachkuX YaciB) X. I. PakoBcrknit, M. O. CkpurHuk Ta iH. [6, c. 106].
V wmiif coro3Hil epkaBi paasHCHKI PecIyOiku, sIK 3aCHOBHUKH, HaOyn
CTaTyCy COIO3HHUX peciyOIiK, Sikuil, 6e3nepeyHo, BiIpi3HABCS Bifl cTaTycy
He3anexHux pecnyomik. Tooto Yikpainceka CPP micns yrBopennss CPCP
MaJjia CTaTyC COIO3HOI (a He HEe3aJIe)KHO1) palsHChKoi pecmyOmiku. [ei
HoBHH cTatyc Ykpaincekoi CPP Hanpsimy OyB moB’si3aHwmii 3 1i mepeOyBaH-
HAM y ckiafi coro3Hoi nepxasu — CPCP, sixka mana Bu3sHa4eHuid y crarTi 1
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coto3H01 KoHCTHTYLIT MUpOKKiA TIepesTik MpeaIMeTiB BifaHHs, 3aKpilieHi
B Tii1 sxe KOHCTUTY1IIT cHCTEMY COFO3HMX OpraHiB JIep>KaBHOT BIIaJIN i yIpaB-
niHHA, BepXoBHUIA Cy/, Takuil MPaBOOXOPOHHUH (2 (GaKTHIHO KapabHUH)
opras, sik OAITY, coto3Hi rep0, npanop i cronumto (M. Mocksa).

VY rtoii xe yac Koucrurynis CPCP He oMuHya yBarorw i ¢craryc co-
F03HUX pecmyOuik, ski yBidimmm no ckinaxy CPCP. Sk Bxe 3a3Hauanocs,
1aBa Jpyra posainy apyroro Koncrutynii mana HasBy: «IIpo cyBepenHi
MpaBa COIO3HUX PECITyOIiK 1 PO COIO3HE TPOMAJISTHCTBOY. TOOTO CTPYKTYp-
HO 111 IJIaBa PO3TaIlOBYBajacs 3pasy Iiciisl [IaBH HepIloi, B SKii BU3HA-
yanucs npeamety BizanHs Corozy PCP B 0co0i iioro BepXoBHUX OpraHiB.
Le, Tak O MOBHUTH, TIOBUHHO OYJIO CHMBOJII3yBaTH JOCUTh BATOMUH CTATyC
COIO3HUX pecmyOlliK i OKpeMo KoxkHO1 3 HuX (y Tomy guct i YCPP) sx
cy0’ekTiB coto3Hoi nepxkaBu — CPCP. [aBa apyra cknamanacs 3 ceMH
cTareii 1 po3nounHanacs 3i crarti Tpetboi. Ock ii 3MicT: «3. CyBepeHiTeT
COIO3HUX pecIyOIlik 0OMeXXeHHUH Juie y Mexax, 3a3HadeHnx B il KoH-
CTHUTYLII, 1 JIMIIIE 32 MPEeAMETaMH, BiJHeCeHUMH 10 KommeTenuii Corosy. 3a
UMH MEKaMH KO)KHA COFO3HA pecITyOliika 3/1HCHIOE CBOIO JIepKaBHY Bia-
ny camocrtiitHo. Coro3 Pagsacekux Comianictnanux PecrryOmik oxopoHsie
CYBEpEHHI IpaBa COI03HUX pecyomik» [4, ¢. 10]. Sk 6aunmo, 3akoHOAaBEIh
y IOCUTH KOPOTKOMY 3MICTI CTaTTi TPEThOi JABIYI BUKOPUCTOBYE CIIOBO
«mmey. Lle Mano cTBOPUTH ysABIEHHS PO Xal 1 0OMEXEHUH, alle BCe-TaKH
BHCOKHMH piBEHb CYBEpEHITETY (K BU3HAUaJbHOI i HEBiA €MHOI SIKiCHOT
XapaKTEPUCTHKH JICP>KaBH) COIO3HOT peCIyOliKH, OXOPOHA SIKOT0, JI0 pedi,
Oyra 000B’s13k0M Coro3y PCP. CBigunTi mpo BUCOKHIA PiBEHb CyBEepeHiTe-
Ty COIO3HUX peclyOIiK MOBUHHI OyNlW i iHIII NOJOKEHHS INIaBU APYroi
Koncturymii. Tak, y crarti 4 KoHcTHTY1Ii HAromomryBanocs, mo «3a Kox-
HOIO 3 COFO3HUX PECIyOITiK 30epiracThbcs MpaBo BUTLHOTO BUXOAY 3 COr03y».
V crarti 6 KonctuTynii 3a3Ha4anoch: «6. TepuTopis coro3HUX pecmyOrik
HEe MOke OyTH 3MiHEHa 0e3 IXHbOT 3ro/1, a TAKOXK IS 3MiHH, OOMEKECHHS
abo ckacyBaHHS CTarTi 4-01 BUMara€eThcs 3rofia yCixX peciyOtiK, 1Mo BXOAATh
B Coro3 PCP» [4, c. 10]. VY magi aecsariit Koncturymii «IIpo coros3ni pec-
yOJTiKKY MICTHIICS HOPMH, IO PETYIIOBAIN OPTraHi3alliio Ta JisIIbHICTh
Yy MeXax TepPHUTOPii KOXKHOI COI03HOT PeCITyOIiKi HAaBUIIINX OPTaHiB BIIAIH
i ynpaninas (3’130 Pan pecnyoniku, LIBK, Ipesnais UBK, Pana Hapomaux
KowmicapiB y ckmani: T'omoBu PHK; 3actynmuukiB ronosu; ['omosu Buioi
paay HapOAHOTO TOCIONAPCTBA; HAPOIHOTO KOMicapa 3eMeNbHUX CIPAaB;
HapOJHOTO KoMicapa (iHaHCIB; HAPOTHOTO KoMicapa 3 BHYTPIIIHBOI TOp-
TiBJIi; HAPOIHOTO KOMicapa Mpaili; HApoJHOTO KoMicapa BHYTPIIIHIX CIpaB;

60



Cmamyc Ykpaincokoi CPP 3a nepworo KoHcmumyuyieto Cotosy PCP

HapOIHOTO KOMicapa IOCTHLI1; HApOAHOTO KoMicapa poOiTHUYO-CESIHCBKOT
IHCIIEKIiT; HAPOJHOI0 KOMicapa OCBITH; HAPOJHOIO KOMicapa OXOpPOHHU
3II0pOB’sT; HAPOJTHOTO KOMicapa comialbHOro 3a0e3mneueHHs ). Kpim Toro,
1o cknaay PHK coro3Hoi pecnyOniky BXOAWIH 3 TPABOM JOpaadoro abo
BUpiIIANBEHOTO ronocy (3a pitenHsM LIBK coro3noi pecyOitiku) ymoBHO-
BakeH1 HapogHuX KomicapiB Corozy PCP 3 iHO3eMHHX cIipaB, 3 BOEHHUX
1 MOPCBHKHX CHpaB, 30BHIMIHBOI TOPTiBIi, IIJIAXiB CIOIYUYEHHS, MOLIT
i Tenerpagi. 3azHaueHi HaponHi koMmicapu CPCP ovomoBanu Tak 3BaHi
3araJbHOCOIO3HI HapoAHi KoMicapiaTu, enuHi nis Bcboro Corosy PCP.
VY 3B’513Ky 3 IIUM CJIiJ 3a3Ha4YMTH, 110 coro3Ha KoHcTuTywis nependavana
ICHYBaHHS 1 AISUIBHICTH 111 OJIHIET KaTEropil COIO3HUX HAPOIHUX KOMica-
piariB Coto3y PCP — 00’enqnannx HapogHux komicapis Cotozy PCP.
3rigHo 3i crarreto 52 KoHcrurynii, TakuMu HapkoMaTamu Oynu: Buia
paja HapOIHOTO TOCIIOAAPCTBA, HAPOIHUI KOMicapiaT BHYTPILTHBOT TOP-
TiBJi; HAPOMHUU KOMicapiaT mparli, HapoIHUH KomicapiaT (iHaHCiB, Ha-
pOIHUE KOoMicapiaT poOITHHYO-CeNSTHChKOI iHcmekIlil. 11i 00’ eqnaHi Hap-
komatu Coro3y PCP 3pilicHoBa)IM Ha TEpUTOPIT COIO3HUX pecIyOITiK CBOT
MTOBHOBa)XCHHS Yepe3 OMHOIMEHHI HApKOMAaTH pecIryOliK, i AIOpsAIKOBa-
Hi onHouacHO pecrnyonikancbkuM 1[BK i PHK. Bignosigao o crarri 68
coto3H01 KOHCTUTYIIIT OJITHOIMEHH] HAPKOMATH COIO3HUX PECIyOIiK MOBHH-
Hi Oy 3IMCHIOBATH y CBOIH MisNTBHOCTI IUPEKTUBH 00’ € THAHIX HOPKO-
MmatiB Cotro3y PCP.

Bonnouac Koncrutyiis nepeabadana AisUIbHICTh Ha TEPUTOPIT KOMKHOT
COFO3HOI pECIyONTiKH CyTO pecyOmKaHCFKAX HApPKOMATIB, a caMe: 3eMellb-
HUX CIIpaB, IOCTHLIi, BHYTPILIHIX CIIPaB, OCBITH, OXOPOHH 310POB’sI, COLi-
anpHOTO 3abe3nedeHHs. i HapkoMaTH MiANMOPSIAKOBYBAIHCS BUKIIOUHO
BHIIUM OpTaHaM BJIaau coro3HOi pecmyOmiku. Jocmigaukun KoncTuTytrii
CPCP 1923 p. noB’s3y10Th iCHYBaHHS 1 AISUTBHICTh pecnyONiKaHCHKUX
HapKOMATIB 3 «OCOOJUBOCTSIMHU HAIlIOHAJIBHOTO MOOYTY 1 KYJBTYpU» pec-
myOmik [7, c. 130].

[epenbauenicts Koncrutynieto Coro3y PCP pecnyOiikaHChKuX Hap-
KOMATiB BILUIMBajia Ha PIBEHb CYBEPEHITETY COIO3HOI peCyOIiKy y OiK HOro
migBumeHHs. [liqBuITyBamy piBeHb CyBepeHHHX MIPaB COIO3HOI pecIyOITiku
e aeski nonoxenHs: Koncturyuii CPCP. Tak, Koncruryuis, Bu3Ha4aoun
XapakTep B3a€MOBIJHOCHH MiX IIEHTPaTbHUMK COIO3HUMM 1 pecyOiiKaH-
CHKMMU OpraHaMH BJIAJH 1 yIIpaBIIiHHS, 30KpeMa, HaJlisiia HailBUIIi opra-
HU BJIaJ COIO3HOI peciyOIliku MPaBoOM CyTTEBO BIUIMBATH Ha PABOBi aKTH
PHK Coro3y PCP i 06’enannx napkomaris CPCP.
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Tax, 3rinno 3i crarreto 42 Koncrurynii peciybmikanceki LIBK i ix
[pe3unii Mamu IpaBo OMPOTECTYBATH ACKPETH 1 MOCTaHOBU PasiHapko-
My CPCP no Ilpe3unii [IBK CPCP 6e3 nmpusynuHeHHS X BUKOHAHHS,
a 3a crarrero 59 KoncTuTyuii, 3a3HaueHi opraHu Majlu IpaBo PoO3Io-
pAKeHHS HapoaHuX KoMmicapiaTiB Coro3y PCP HaBiTh NpU3ynuHITH Ha
TepUTOpii pecmyONiKu «IpH SABHIM HEBiAMOBIAHOCTI BOTO PO3MOPSI-
okeHHd coro3Hiid KonctuTynii, 3akoHogaBcTBy Coro3y a00 3aKOHOJaB-
CTBY coto3HOT pecryOumikm» [1, c. 48]. 3a3HaueHe y crarTsax 42 i 59
Koncrutymii CPCP npaBo onpotectyBatu xaito aktiB PHK CPCP i mpu-
3ynUHATH Aito akTiB HapkomariB CPCP manu it pecnyOnikaHcbKi opranu
Binagu YCPP. 3a zayBaxkennsm . B. Ycenka, «HasiBHICTh Takoro npasa
BHUILTHBAJa 3 KOHCTHTYLiHOTO BU3HaueHHa Coro3y PCP sax deneparii
CYBEpEHHUX COIO3HUX pecmyOik, Oyiia OlHi€l0 3 TapaHTill CyBepEeHHUX
npaB Y CPP, cipusiia BCTaHOBJICHHIO €IMHOT KOHCTHTYIIHTHOT 3aKOHHOC-
Ti 7151 BCi€l paasHCBKOI emeparii» [8, c. 287].

V Toif e "ac peTeNbHUH aHaji3 3MicTy HU3KHM craTeil KoHcTuTymii
CPCP, npakTiKy 3aCTOCYBaHHs ii HOpM, 3MiH, sIKi 10 Hei BHOCHITUCS BKeE
He3a0apoMm Imicis BeTymy ii B Jit0, AiSTBHOCTI COFO3HUX OPTaHIB BN
1 yIpaBIiHHS Ja€ MiJCTaBU CTBEPIKYBaTH HE MPOCTO MPO OOMEKEHHH
CyBepeHiTeT coro3Hoi pecnyoniku (crarta 3 Koncrurymii), a mpo 3Ha4HO
oOMekeHHUH CyBepeHiTeT 1bOro cy0’ €kTa coto3Hoi nepxkaBu — CPCP. He-
BunaakoBo /. A. MarepoBchKuii Ha3UBaB CyBEpEHITET COIO3HUX PeCITyOTiK
3a Koncrurymiero CPCP 1923 p. «mmoTeHIiadTsHUM CyBepeHiTeToM» |9,
c. 34]. Tax, sixmro 3BepHyTHCS 10 3MicTy cTarTi | Koncrurytii CPCP, B sikiit
Haerscs npo npenmetu BiganHsa Coro3y PCP B 0co0i #oro BepxoBHHX Op-
ratiB (TOJIOBHY CKJIQJI0OBY KOMIIETEHIIi1), TO CJIi1 KOHCTAaTyBaTH, 110 COO3HI
OpraHy po3NVIAAIN HABa KJIMBILII MUTaHHS AEPKABHOTO, TOCIIOAPCHKOTO,
coLiaJIbHO-KYNbTypHOTo OyaiBHuULTBA. [IprdoMy 3HaYHa YacTHHA LMX M-
TaHb OyJa y BiJJaHHI BUKJIIOYHO COIO3HHX LIEHTPAILHIX OPTaHiB.

Sk 3a3naganocs, Koncturynis CPCP nHaronomryBana Ha 30epexeHHi 3a
KOKHOIO 3 COIO3HHUX pecyOiik npasa BibHOTO Buxony 3 Coroszy PCP (crar-
11 4). Ane Hi B camiii Korcturynii CPCP, Hi B Oy/ib-IKOMY KOHCTUTYIIiii-
HOMY aKTi HE MICTHJIOCS MeXaHi3My 3/IHCHEHHS COIO3HOIO PeCITyOITiKOI0
3a3Ha4YEHOTOo TpaBa K FOJIOBHOI CKJIaJ0BOi CyBepeHiTeTy pecnyoumiku. Jai.
Co103H1 OpraHy ympaBIiHHS, 3A1HCHIOIOYN MPAaBOTBOPYY HiSUIBHICTD, TIO-
YaJu BUXOAWUTH 32 MEXi MPSIMOTO 3MICTy BiJIITOBITHUX MYHKTIB cTarTi 1
Konctutynii CPCP i TuM camiM 3BY>KyBaJii 00CST TOBHOBaKEHb COIO3HUX
pecmy6mik (y Tomy uucii i YCPP) [10, c. 6].

62



Cmamyc Ykpaincokoi CPP 3a nepworo KoHcmumyuyieto Cotosy PCP

VYnponosx aii nepmoi Koncrutyuii CPCP (a ue Tpusano no 5 rpyass
1936 p., xonu Oyina mpuiHATa HOBA, TAaK 3BaHA «CTANIHCHKa», KOHCTUTYIIIS
CPCP) 1o Hei BHOCHIHCS 3MiHH, SIKi 3BY’)KYBaJIH 1 0€3 TOTO Ty»)e 0OMexeH1
CYBEpEHHI MpaBa COIO3HHX pecmyOiik, a 3Haunth 1 YPCP. Tak, 3 meroro
neHtpainisamnii aepkapHoro ynpasiinas [IBK i PHK CPCP npuiinsiu
18 mucromama 1925 p. mocranoy «lIIpo yTBOpeHHSI HapoIHOTO KOoMicapia-
Ty 30BHIIIHBOI 1 BHYTpimHBOi TOpriBm Coro3y PCPy», 3rigHo 3 sikoro 3a-
raJbHOCOIO3HHI HAPOJHUH KoMicapiar 30BHINIHBOT TOPTIiBII 1 00’ €THAHNH
HapoaHW# koMicapiar BHyTpimHKO1 TopriBini CPCP Oymwm 31uTi B equHMM
3arajJbHOCOIO3HUN HApPOTHHUN KOMicapiaT 30BHIMIHBOI 1 BHYTPILIHBOT TOP-
riai Corozy PCP [1, ¢. 70]. ¥V 38’s3ky 3 num 111 3’131 Pag Coro3y PCP
26 xBiTHA 1927 p. BHIC BignoBinHy 3MiHy 10 crarti 51 Koncturynii CPCP
y penakmii 1924 p. [1, c¢. 73]. TakuM YnHOM, TIEpENIK 3arajibHOCOK3HUX
HApOJHHUX KOMicapiB MONMOBHUBCS II€ OJIHUM HAPKOMATOM 32 PaXyHOK JIiK-
Bimamii 06’exnanoro Hapkomary CPCP. IIpo momanemry meHTpamizarito
ynpasninas B CPCP cBimgunTs 1 moctanosa apyroi cecii IBK CPCP n’sitoro
ckimkaHHs Big 7 rpyaHst 1929 p. «IIpo yTBOpeHHSI HAPOAHOTO KOMicapiary
3emiepoocTBa Cor3y PCP». 3rigHo 3 mi€l0 MOCTaHOBOIO YTBOPHUBCS
00’eqHaHMi HaponHUil KomicapiaT 3emnepodctBa Coro3y PCP i3 mocuthb
MIMPOKUMU MOBHOBaXkeHHsIMU [ 1, ¢. 103—104]. Takum unHOM, peciyOti-
KaHCBhKUI HapKOMaT 3€MENbHUX CIPaB IMiANOPAIKYBAaBCA 3a3HAUCHOMY
00’egnanomy HapkomaroBi CPCP. [IeBHMM KpOKOM Y crpaBi MOZANBLIOTO
3rOpTaHHS CYBEPEHHUX PAB COIO3HUX pecyOItik Oyria JIiKBiIaIlis HApOIHUX
KOMicapiaTiB BHYTPIlITHIX CIIPaB COIO3HHUX PECITYONIK 3TiHO 3 TOCTaHOBOIO
HIBK i PHK CPCP Bin 15 rpyaus 1930 p. [1, c. 128—129]. V 3B’s13Ky 3 uum
BinoBiaHI 3MiHu Oyiu BHeceHi 10 Koncturyiii CPCP VI 3’i3mom Pax Co-
103y PCP 17 Gepesns 1931 p. [1, c. 134-135]. LenTpamnizatis ynpaBmiHHS
MPOIOBXKYBAJIACS 1 y HACTYITHI POKH LIJISIXOM YTBOPEHHS LiIOT HU3KHU CO-
103HUX HapkoMmartiB [1, c. 140, 142-143]. A 20 yepBHs 1933 p. Oyna npu-
riasTa moctanoBa LIBK i PHK CPCP «Ilpo 3acuyBanns Ilpoxyparypu
Coro3y PCP» [1, c. 144]. 10 numuHs 1934 p. GyB yTBOpeHH 3arajibHOCOI03-
HUI HapKoMaT BHYTpilmHix crpas [1, ¢. 150—-151]. 20 aumus 1936 p. OyB
YTBOpEeHHI 00’ € JHaHUH (COI03HO-peCcTyOTiKaHCHKUI ) HApOIHHUN KoMicapi-
ar roctunii Corosy PCP [1, c. 178].

TenpmeHIIist 10 NeHTpai3alii, ska BUSBIIACS IPAKTUYHO 3Pazy K MiCIIs
MIPUHHATTS TepIIoi coro3Hoi KoHeTuTyIil, 3HalIIa HaliO1TbI TOBHE BiJTI0-
opaxenns y Koncturyuii CPCP 1936 p. Tak, sxuio nepma corozna Kon-
CTUTYIIiSl MiCTHIIa OKpeMy TaBy «I1po cyBepeHHi IpaBa COI3HHUX pecITyOiTiK
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1 Ipo coro3He rpoMastHCTBOY, To B Korerutyuii CPCP 1936 p. monoxeHHs
po 00MEKEHHUH CYyBEPEHITET peciyOIliK, MPo MPaBoO COK3HOT pecyOsIiku
Ha Buxin i3 CPCP, ipo He3MiHHICTE TepHUTOpii COr03HOI pecmyOmiku 0e3 ii
3rOW MiCTHIIM OKpeMi crarTi (ctarTi 15, 17, 18) y pozaini II «/lepxaanit
yCTpiii», B IKOMY Ha MepuIoMy Iutani crosuio BuzHaueHHs Corozy PCP
(crarts 13) i mpenmeris Bigauas Cotozy PCP (ctartsa 14).

[puitHsaTa B yMOBax »KOPCTKOTO CTaJliHCBKOTO ToTajitapusMy KoHcTu-
tyuis CPCP 1936 p. Bxe He nependayana MexaHizMy OIPOTECTYBaHHS 1 IpH-
3yIIUHEHHS aKTiB COFO3HMX OPraHiB BJIaH BiAIIOBIAHIMH OpPraHAMH COFO3HUX
pecnyomik, y Tomy urcii it YPCP. To6To OyB ckacoBaHMI MeXaHi3M 3aXUCTy
peciryOikaMu CBOIX Xoua 1 0OMEXEHHUX, aje CyBepEHHUX TIpaB.

[lepma coto3na KorctuTymist He MicTHIa CIieiadbHUX PO3ILTIB PO
MPUHIUIN OpraHizalii CyCHiIbHOTO 1 Jep>KaBHOTO yCTPOIO, 3acaau opra-
Hi3amii Ta AisuibHOCTI Paj, npaBoBuii cTaTyc rpoMajsii, BHOOPUY CUCTEMY
tomo. Li BayJInBi MUTAaHHS PETYIIOBAINCS B KOHCTUTYLISIX COIO3HUX pec-
my6umik, 30kpema B Korcturynii YCPP 1919 p. i Konctutyunii YCPP 1929 p.
3akpiruieHHs 3a3HAYCHHX MOJIOKEHb Y KOHCTHTYIIISIX COIO3HUX pecyOlIiK,
3a coymrHuM 3ayBakeHHsIM B. M. Kypunmna i C. JI. Ponina, «migkpecito-
BaJIO CyBepeHiTeT pecmyOiiku» [7, ¢. 124]. Tenep noixokeHHs PO CyCIiib-
HUH 1 AepKaBHUM JIaJl, OCHOBHI MpaBa i 000B’s3KU TpoOMaJisiH, BUOOpUY
cucremy mictmiucs B Korcrutytiii CPCP 1936 p. i maibke gociiBHO Bin-
TBOPIOBAJIMCS Y IPUHAHATHX Ha 11 0OCHOBI KOHCTHTYLIISIX COIO3HUX PECITYOIIK,
3okpema B Koncturyii YPCP 1937 p. To6to Koncrutyuis CPCP 1936 p.
3HAYHO 3BYXKyBaja CyBepEHITET COIO3HUX PECITYyOIiK.

Takum unHOM, 32 nepioro Koncturynieto CPCP Ykpainceka CPP mana
CTaTyC COIO3HOI pecIyOIiKH 3 00MEKEHUM CYBEPEHITETOM y CKIIaJli COr03-
Hoi aepxxasu (CPCP), HamineHOi IUPOKUMH TIpaBaMH, IEHTPaIbHI OpraHu
BJIa[¥ 1 yIpaBIiHHS SKOi 3 4acoM Jeali Oiiblie JOMiHyBaJll Hall peciyo-
JKaHCHKUMHU JIEPKaBHUMH OpTraHaMH.

Cnncok BUKOPUCTAHOI IiTepaTypu

1. Koucrutynmu u xoHCTHTYIHOHHBIE akTHl Coro3za CCP (1922-1936): ¢6. mok.
/nox pen. W. I1. Tpaitauna. — M. : 3n-Bo «Bemom. Bepxos. CoBeta CCCPy,
1940. — 206 c.

2. Bropoii che3n CoeeroB Coroza Coserckux Conpanuctudeckux PecnyOnuk :
crenorpaduyecknii otuetr. — M. : Uzn. LIUK Coroza CCP, 1924. — 216 c.

3. Cneznpl CoeroB Coro3a Coserckux Conpanucriudeckux Pecrryomuk : ¢0. OK.
1922 — 1936 rr. — M. : T'oc. u3n-Bo opuf. aut., 1960. — T. 3. — 399 c.

64



Cmamyc Ykpaincokoi CPP 3a nepworo KoHcmumyuyieto Cotosy PCP

4. Koucruryius (OcuoBHoi 3akoH) Coroza CoBerckux COIMANTHCTHYCCKUX
PecryOnuk ¢ npriiokeHneM BaKHEHIINX JEHCTBYIOINX y3aKOHEHUH 00 opra-
HU3aIH # aesTensHocTH opranos Coroza CCP [2-e mom. uzn.] — M. : FOpwun.
m31-Bo Hapkomrocta PCOCP, 1925. — 298 c.

5. Tlamuenko H. Kondeneparuu, henepartun, Coro3 CoBerckux ColHaancTHuec-
kux Pecniyonuk / H. [Tanuenko. — M. : Toc. nza-Bo Ykpaunsl, 1923. — 71 c.

6. Ponun C. JI. K ucropun Koncrurymun CCCP 1924 1. / C. JI. Porun. — M. :
W3n-Bo Akan. nayk CCCP, 1949. — 121 c.

7. CoBeTckoe rocygapcTBO M MPaBO B IMEPUOJ CTPOUTEIBCTBA COIMATH3MA
(1921 — 1935 1) [B 3 kH.]. — M. : Hayka, 1968. — Ku. 2. — 622 c.

8. IOpunnuna ennukionenis [B 6 T.] / 3a pex. YO. C. lemmyuenka. — K. : Vkp.
eHuki., 2001. —T.3: K—M. — 792 c.

9. Marepogckuii JI. A. Coro3 CoBerckux Connanuctudeckux Pecmyomuk (0630p
n marepuaisl) / 1. A. Mareposckuit. — M., 1923. — 185 c.

10. Tonuapenxo B. IlpaBo 3akoHomaBunx opraHiB YCPP Ha koHCTHTYWIHHI TIpO-
TecTH i Horo peamizanis y 1920-ti poxu / B. [oruapenko // Bica. Axan. mpas.
Hayk Ykpainu. — 2007. — Ne 1 (48). — C. 108-116.

Cmamms naoitiwna 0o peoxonezii 12.02.2013.

I'onuapenko B. Craryc Ykpannckoii CCP no nepsoii Koncturyuuu
Coro3a CCP

B crarbe Ha ocHoBe ananu3a HopM Koncturymuun CCCP 1924 1. u mocrneny-
IOIIUX KOHCTUTYIIMOHHBIX aKTOB 00OCHOBBIBAETCs BBIBOA O ToM, 4yTo Y CCP kak
CYOBEKT COIO3HOTO roCy/apcTBa UMella BeCbMa OrpaHMYEHHBIE 1paBa, KOTOPbIE
IIOCTOSIHHO HapyIIaJINCh COIO3HBIMU OPTaHAMH BIIACTH U YIIPABICHHUS.

Knioueswvie cnosa: Koncturynus CCCP 1924 r., craryc YCCP B coctase co-
FO3HOTO TOCYZIapCTBa.

Goncharenko V. Status of the Ukrainian SSR accordance with the first
Constitution of the USSR

The article based on analysis of constitutional provisions SSR in 1924 and the
following constitutional acts substantiates the conclusion that the USSR as a subject
of the state union had very limited rights, which are constantly violated by the Al-
lied authorities and management.

Keywords: the Constitution of the USSR in 1924, the status of the Ukrainian
SSR in the Soviet state.
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VK 340.15:321.1(477) B. €Epmonaes, 1nen-xopecnonsient HAIIpH
YkpaiHu, JOKTOp IOPUAMYHUX HAYK, NPO-
¢ecop HaumioHanpHOro yHiBepCcHMTETY
«[Opmanuna akagemisa Ykpainu im. Apo-
cmaBa Mypporo»

borgan XMenTbHNIBKNUIT PO MPOO6IeMN i mepCcreKTUBU
YKpPaiHChKOIO Jep>KaBOTBOPEHHA
(mo 365-pivusa HamionanbHoI peBomtonii 1648 p.)

CraTTs npuCBsiYCHA BUBUCHHIO 1 OCMUCIICHHIO TIPOOJIEM Ta MIEPCIIEKTUB YKpa-
THCHKOTO JIepKaBOTBOPEHHs B X011 HairioHa1pHO-BU3BONIBHOI BiiHH 16481654 pp.
YHACIIIOK 30BHIIIHBOIONIITHYHUX Ta BHYTPIIIHBOMONITHYHUX BIUIHBIB, BIACHUX
MIPIOPHUTETIB 1 OPIEHTHUPIB.

Kntrouosi cnosa: HanionansHO-BU3BOJIBbHA BiitHa 1648—1654 pp., b. Xwmens-
HULBKUH, reTbMaH, Piu [locmonurta, HalliOHATBLHO-TEPUTOPiabHA ABTOHOMIS,
(hopMa npaBIiHHSA, TeP>KaBHO-TIPABOBUN PEIKUM.

HarionansHO-BHU3BOJIbHA BiifHa YKPaiHCHKOTO HApOIy, 0 BUOYXHYIA
Ha modatky 1648 p. mix npoBogoM bormana XMenpHUIIFKOTO, TOCTaBUIIA
Tepel HUM 1 KO3aIbKOI0 CTapIIMHOI0 0e31i4 HaraasHUX MpoOJIeM o0
OCMHCIICHHS JIEPKABOTBOPYUX MEPCIICKTHB: (POPMYBAHHS MONTITUIHOT CHC-
temu Ko3anpKkoi nepkaBu, BHOOPEHHS MOMITHYHOI aBTOHOMIT y ckitazi Pedi
[MocmonuToi YU MOBHOTO AEPKaBHOTO CYBEPEHITETY, BCTAHOBICHHS MEK
KO3aIlbKO1 TepUTOPii, BUOOPY 3ac00iB e(DEKTUBHOTO 3aXHUCTY IPaB KO3aKiB,
MilllaH, CeJISTHCTBA, TPABOCIABHOT BipH, 30BHIIIHBOIIOIITHYHUX OPIEHTHPIB
1 COO3HHKIB Ta iH. Y X071 BU3BONBHOI BiiiHHM, KOJIM HEPiIKO BOEHHI YCIIXH
1 IOpa3Ku BHUIIEPEIKAIIN OCMHUCIICHHS 1X 3HAYSHHSI JIS IeP>KaBOTBOPCHHS,
reTbMaH Ta MOTO HACTYITHUKY BUMYIIIEH] Oyl yTOUHIOBATH, CyTTEBO KOpE-
T'yBaTH, i 30BHIITHOTOJITUYHIMH BILTUBAMU 1 KEPYIOUUCH 81ACHUMU
npiopuTeTaMH i opieHTamisAMu, cBoi ifei i Aii. IX BuBYeHHS Mae BaxkHBeE
HayKOBE€ 3HAUEHHS TSI OCMECIIEHHS iCTOpii Nep>KaBOTBOPEHHS B YKpaiHi
npyroi nonoBunu XVII cT.

I3 mouarkom HamionansHOi peBosiollii reThbMaH pa3oM i3 CBOIMH IPH-
OiyHMKaMu OyB rOTOBHH JI0 TIEPETOBOPIB i3 MOIBCHKOIO BIAJI00, BUHOIITYBAB
i71cF0 BUOOPEHHS aBTOHOMIT JIJ1s KO3aI[bKoi TepuTopii y ckiaai Peui [Tocmo-
suToi. Y OepesHi 1648 p. mijg yac neperoBopiB 3 MociaMu KOPOHHOTO T€Th-
mana M. IToronpkoro b. XMeapHULBKUN BUMaras BUBECTH ITOJILCHKI BIChKa
13 WX 3eMeJb, JIIKBiTyBaTH Ha HUX yrpaBmiHasa Pedi [TocmonuToi, Hamatw
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boz0an XmenvHuUybKuli npo npobsemu i nepcnekmusu. .. B. Epmonace

iM mpaBa yKiagaTé AOTOBOPH i3 3apyOiKHUMH BoogapsmMu. [ eTbMaH Ha-
IpaBJjIsie KJIOMOTAHHS JI0 MOIBChKOTO Kopoiist Brnagucmara IV mpo 36epe-
JKeHHS JJaBHiX rpaB Bilickka 3armopo3pKoro, CKacyBaHHS IMOTIEPETHIX Ce-
MOBUX KOHCTUTYIIIH MPO X 0OMEXCHHsI, CKJIaJa€ THCTPYKIIi KO3aI[bKUM
nocnam 10 Bapmiasu, 3BepraeTbest 10 KopoHHOTO Mapinanka Axama Kaza-
HOBCBKOTO, KOpoHHOTO KaHIepa FO. OccomiHckkoro, kHs135 B. 3acnaBcpko-
ro, OpaunaBcbkoro BoeBogu A. Kucins 3 mpoxaHHsIM KJIOTOTaTUCS Tepes
KOpoJieM Ta ceiiMoM 3a Biiicbko 3amoposbke [1, c. 23-27, 3644, 46, 47,
126, 127, 128-131, 139-141, 151-154, 157-162 Ta in.].

VYTiM MIBHIKO MEPEKOHYETHCS: «BEIUKOrO MaHa i MPOCUTU TPYIHO,
1 0opoTHcs 3 HUM He mmig cuay» [1, ¢. 26].

OcCK1iJIbKH TOJIBCBKA CTOPOHA BBaXkajia mpono3uuii b. XmensHUIbKoro
HETNPUHHATHUMU 1 3arpo31uBUMH Ais enHocti Pedi [locmonuToi, ykpain-
CBHKO-TIOJILCHKI BIZIHOCHHU TIepepociy y BiliHy. Bike y cBoix mepmmx «3a-
3UBHUX yHiBepcasax» KBITHSA-TpaBHS 1648 p. ykpaiHCHKHI TeThMaH 3a-
KIIMKa€ TYXOBHHUX JIFONEH, BITiB, OypMHCTpIB, paJlliB Ta iHIINX YPSIOBLIB
«CKHUHYTH SIPMOY JISIXiB 1 pi3HUX TMaHIB, «SKi MOPYIIMJIH HAIlli TIpaBa i 3He-
Ba)kKaJld HaIlle BIHCHKO 3amopo3bKey, i «3M00yTu cBobomy». Baxkmusa ne-
Tajb: XMENbHUIBKHNA JOpiKa€e MOJsIKaM, 10 BOHU METOIO CBO€ MOJITHKH
MOCTaBIJIN «OIMIAHYBATH HAIII JIaJl CAMOYIIPaBH i BUOOPY 1 HACTABJISIIOTh Ha
HamH ypsinoBuiB». OTKe, BiH BU3HA€E ICHYBaHHS 3apOJIKy YKPaiHCBKOI 1ep-
XaBH, 11 3acal «caMoymnpaBu i BUOOpY» (YpSAOBLIB), IO CKIANUCs Ha 3a-
MOpLXKKI, 00iIse 3pOOUTH «HAITY 3EMITIO... OJIarociIoBeHHOO» [2, ¢. 176,
178]. I'erbMaH 3aknukae 10 pyWHalii nmomiTuaHoi cucremu Pedi Ilocmo-
JUTOT HA YKPaiHCHKUX 3EMIISIX, CIIOJIBA€THCS Ha 30€peKeHHs 1 pO3BUTOK
«J1aly camOyIlpaBu» Ha OCHOBI TPaJAUIIN KO3aIBKOTO CaMOBPSIyBaHHS
1 TOJITUYHOT KYJIBTYpH YKPaiHCBKOTO CycIinbeTBa. [ eTbMaH e mpo cebe:
«...He OyIy KaJlyBaTH Hi )KUTTA, Hi CUJIM, TOTOBHI Ha BCSKI HEOE3MEKH, yCe
BiJiaM, abu JIMILIE JJIs 3arajibHOT CBOOOJHM 1 CIIOKOFO, 1 yIlla MOSI HE TOTi-
IIUTHCS CKOPIIIIe, IOKU He JOOYAy CBOTO TUTOMY, IO s B HAMBHIIIM Oa)kaH-
Hi nokaaBy». [Ipore nokymenTn b. XMeIbHUIBKOTO CBiAYaTh: HaBECHI
1648 p. reTbMaH Ta Oro COpPATHUKH IIIe HE BUCYBAJIM Iporpamy 00poTh0u
3a JepKaBHY He3aJexHICTh [3, c. 240].

leTbMaH CBiOMHIA TOTO, IO YCIIX BIHHU 3 MOJISKAMH 3aJICKHUTH BiJl
CIUIBHHX 1 PIIIyYuX Jiii KO3aKiB 1 CeJsH, OUIMPEHHS ii TepUTOpiabHUX
MeX Ha BCl yKpaiHChKi 3eMJ1i. Bin mparae 7oMOrTHCh TOMITHYHOT iHTeTpa-
uii cycminbcTBa, BPaXOBYIOUH iHTEpECH MPOBIIHUX CYCHiNBHHUX CTaHIB
1 Tpy, iX aHTHUIIOIBCHKI HACTPOT, 320€3MIEUUTH €JHICTH iX 60poTHOU. bpail-
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JIABCHKHI BOEBOJA 1 €AMHUM NMPABOCIABHUM CEHATOP Y MONBCBKOMY CeMi
A. Kucinp y nucti 10 THE3HEHCBKOTO apxienuckona 31 TpaBHs 1648 p.
IucaB, 110 Ko3akH, 3axonuBin KuiBcbke, bparyiaBceke Ta UepHiriBecbke
BOEBOJICTBA, XOUYTh PO3MIKUPHUTH CBOi Mexi Ha Bonunb, [logimns i [annun-
Hy, To0TO Pycbke BO€BOACTBO, a b. XMenbHUIIBKII «BCIOIM PO3CHIIAE TIO
MiCTax Ta€EMHO CBOI JIHCTH, A€ TiNBKH CTa€ pyci», KO3aKH, IOBCTABIIH,
XOUYYTh YCTAaHOBHTH «HOBE KHS31BCTBO, CTOJHIEIO SIKOIO Mae OyTu KuiB»
[2,c. 192—-197]. A y cBOiX JIUCTax J0 yKPaiHCHKOTO reThMaHa BiH HaMaras-
Csl IEPEKOHATH Horo y ToMy, 1o «BiTdn3Ha 1i1st Hac ycix ofHa, B AKii po-
IUITHCA 1 32KUBAEMO BOJILHOCTEH HamuX... sika € KopoHoto Ilonbchkoro».
[TonbChbKMX MarHariB i HUIAXTY JisKajia MEPCIEKTHBAa OKPEMIITHOCTI yKpa-
fHcbkoro Hapoay. lllnsxercbka maponis Ha reTbMAaHCHKUHM yHIBepcal Bix
10 kBiTHA 1653 p. Ha3MBa€ TeTbMaHa «BEJIMKUH KHA3b PYCHKUID», SKUH MOXKe
npu3BectH 10 posnany Peui [Tocmonmuroi. Lis ines;, MaOyTh, Hapomuiiacs
B KOJIaX KO3albKOi CTapIIMHY, ajie B odiniiHuxX akrax b. XmenpHULIBKOTO
BOHa He (ikcyeTbesi — Hi y 300poBChEKOMY, Hi B bionepkiBCbKHUX TpakTa-
Tax, Hi B IEPETOBOPHUX JIMCTAX 13 4y)KO3eMHUMH Bostofapsimu. OueBHHO,
BiJ caMmoro no4arky Bu3BonpHOI BiliHU Taka ifes po3misgaiacs B paMKax
aBroHoMii B Peui [TocnonuTiii i3 mpaBoBUM cTarycoM sik y Bemnukoro kHsi-
3iBcTBa JINTOBCHKOTO B Hill — 3 BIIa/I0I0 0OPAHOTO KHSI3SI, IMUPOKUM Tpe/i-
CTaBHUIITBOM 1 MPUBLIESIMU HUISXTH.

VY «3a3uBHOMY yHiBepcani» BiJ yepBHs 1648 p. b. XmMenbHUIBKUN
TUTYJIy€E ceOe He JIUIE TeThMaHoM 3ariopo3bKOTo BifiChbKa, a i «BCi€l cymol
00ipyu Jrinpa Manopociticekoi Yikpainwm». [lumie npo Hamipu «ctatu He
MPOTH MUJIOCTHBOIO ITaHA CBOTO KOPOJIS, @ IPOTH TOPAUX MOJSAKIB, AKi
MaloTh 32 HIIIO BUaHI HaM, KO3aKaM 1 B3araji BCIM MajopoCisiHaM BUCO-
KOTIOBaXKHI MpHUBIijei, o 30epiratoTh i CKPIMIIIOTH HaIlll CTapoaaBHi
npasa i BonmbHOCTI». KopaoHamu «xHs3iBcTBa Pyckkoro» rerbMany 0a-
YUJIUCH BCi 3€MIT1, SIKUMH BOJIOLIN KOJIMCH «0JIaroueCTHBI KHsI31 KHIBCHKI»
[4, c. 154]. s x Bumora ¢opmynroBaiack HUM i1 B «Hakasi mocnam Bix
Bilicrka 3amopo3pkoroy» 0 MOJIBCHKOTO KOPOJIs. Y HbOMY HIEThCS MPO
BiJTHOBJICHHS KO3aI[bKUX MPaB i CB00O I, 30LIbIICHHS peecTpy 3 6 10 12 THC.,
MIOBEPHEHHSI PABOCIABHUM 3aXOIUICHUX YHiaTaMHU LIEPKOB, BUTHAHHS «axK
o Biciy» ypsaoBIIiB MOMSAKIB, TOCTABICHUX THUM Ke KopoieMm [4, ¢c. 183,
184]. 3aranpHa ko3ampka pana 10—12 gepBust 1648 p. mpuitHsia mporo-
s3unito A. Kucinsg nouaru neperoBopu 3 xoposieM. OTke, KOJEKTHBHA
Ko3allbKa BOJISl OB’ A3yBajiacs i3 CroJAiBaHHIMH HalliOHAJIEHO-TEPHTOPI-
anbHO1 aBTOHOMIT JUTs Ykpainu y ckiani Peui [TocmonuToi, mommpeHHs
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Ha KO3alTBO MpaB i cBOOOA MOMBCHKOI NUIAXTH. Takuii mpaBoBHiA cTaTyC
Kozamnpkoi mnepxaBu HaOIM3UIN MEepeMOru Ko3aubkux BiHchk. IIpore
b.XMenpHANBKUH 11Ie TMiANICY€e TOKYMEHTH SIK «cTapimuid Bifickka iioro
KOPOJIiBCBKOI MUJIOCTI 3alTOPO3BKOT0Y.

1648 p. y OutBax mpoTH MOJILCHKUX OKYMAIifHAX BIHCHK TeThMaH 310~
OyB Omuckyui nepemoru iy XKosrumu Bomamu i [Tunssismu Ha [omimmi
Ta A0 KiHI POKY 3BUTBHHUB MPAKTUYHO BC1 YKPaiHCHKI 3eMITi, JIHIIOBILIH 10
3amocTs. Y pe3ynbTari 1boro, y JoKkyMeHTax 1649 p. momituyHa nporpama
reTbMaHa JOMOBHIOETHCA 1 3MIHIOEThCS. Boke Ha mouarky mrotoro 1649 p.
b. XMenpHUIBKHN caM MTOB1IOMUB KOMicapiB MOJBCHKOTO KOPOJIsi PO CBOT
HaMipW TBOPHUTH YKpaiHCBKY JiepkaBy. [ eThbMaH rOBOPHUB TOJi: «BHO 10
3 JSICHKOT HEBOJII HAPOJX BeCh pychKuil... Temep JocuTh TocTaTKy B 3eMJIi
i kHA31BCTBI cBOiM 10 JIbBOB, XonM 1 ['amuuy» [4, c. 118]. I rerbMana sk
1aBy YKpaiHW BU3HAB MOJIBCHKUH KOpoiib. 19 motoro 1649 p. Ha 3aranpHil
Ko3arpKiit paxi y Ilepescnasi mocnu Sna-Kazumupa Bpyaniu oMy pa3zoMm
13 MPHUB1JIEEM Ha BOJILHOCTI T€TbMaHCHKY OyiaBy 1 OyHUYK, Y4epBOHY KOpPOT-
By 3 OuIuM JiebenieM, a TaKo KOLITOBHI nogapyHku. Jlitonucers Camo-
BUJCLB HiATBEPAXKYE, L0 «...3 PA3HUX CTPaH MOHAPXH OTO3BAJIHUCH 3 IIPH-
SI3HBIO IO TeThbMaHa | mojapku npucnanm» |5, ¢.74]. Haniiinum nogapyHku
1 Bi1 MOCKoBchKoOro Taps. Lle Oyno moyatkoM Mi>KHApOJAHOTO BHU3HAHHS
YKpaiHCBKOI AepKaBH, 3aCyYT ii TOJIOBHOTO TBOPLSL.

Y myHKTax Ko3albKuX BUMOT Bijx 24 motoro 1649 p. retbMaH mporo-
HyBaB, 00 KUIBCHKUU BOEBOAA OYyB YKpaiHIIEM, SIKHHA «JIOJIEPKYETHCS
IPELBKOIO 3aKOHY», 00 «MH, Pych, Manu 1oHaiMeHILe TPhOX CEHATOPiBY,
K1 O «3aXUWIIaiy Hally Bipy 1 mpaBa pychKoro Hapoay» [6, c. 51, 52]. Y Bu-
MOTax JI0 MOJILCHKOTO Kopodis SlHa Kasummupa Ha modatky ceprHs 1649 p.
HneThes Ipo HEOOXiMHICTh «BUmaBaTH Pyci mpuBinei, AekpeTH, MaHIaTH
0e3 Oyab-sKOi 3aTPUMKH 1 3BOJIKaHHS, TIOHA MTPaBa, SKUMH KOPUCTYETHCS
KOPOHHA IIISIXTa, MI00 «BCi CEHMOBI YXBalIH, 1110 YPi3yIOTh IpaBa i BUIBHO-
cTi Bifickka 3ammopo3bKoro, sIk HECIPaBEIINBO BH/IaH] TAKOXK IOBUHHI Oy TH
CKacOBaHi KOHCTUTYIII€IO» [6, ¢. 54—56]. Takum unHOM, aBTOHOMHA Ko3ar1ib-
Ka YkpaiHa maja OyTH 3aXHINEHOIO0 i IHCTUTYIIOHAJIBHOIO B JICPIKAaBHOMY
mexaHi3Mi Peui I[locronmroi, mpencrasneHa B ii BUIOMY 3aKOHOIaBIOMY
Oprasi — ceiimi.

Jlesiki iCTOPMKY BBaXKarOTh, 110 ifei He3anexHol [eThbMaHIIMHEN a00
Benukoro kHs3iBcTBa Pychkoro nuimie BU3piBaiy cepes KO3aLbKoi eliTH
[auB.: 7, c. 7; 8, c. 211]. HacnipaBai rerbManchKui ypsin Ko3aupkoi nepxa-
BH, KO3aKH 1 IIOCIIOJIMTI HA MICLSAX MaJio 3Ba)Kaju Ha J103BOJIM Bapiiasu
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10/10 PO30YIOBU BJIACHOI JACPIKABHOCTI, MOIIMPEHHI HA BCIO 3BUIBHEHY
TEpUTOPIlO 11 BIACHOI Aep>KaBHOT OpraHi3aiii, K03albKOro 3BU4a€BOTO Mpa-
Ba Ta TEPUTOPiaNbHO-aAMIHICTpaTUBHOTO ycTporo. [lounnatoun 3 1648 p.
BiZOYBa€THCS MPOLIEC CTAHOBIICHHS HALlIOHATBHOI MOTITUYHOI CUCTEMH —
CKJIaIa€ThCs AePKaBHUM amapar, O4ONMIOBaHUHM reTbMaHOM, BEPXOBHUM
OpPraHoOM BJaJy, BIAMOBIAHO 0 KO3albKOIO 3BUYA€BOTO MpaBa, CTA€ 3a-
ransHa (I'eHepanbHa) BilickKoBa Ko3anbka pazga. Llle B uepBHi 1648 p. BoHa
npuiiHana «CtarTti npo ycTpiid Bilickka 3anopo3pKoro», siKi I0pHINIHO
3aKpIIUTIOBAIM IOBHOBAKEHHS TeThMaHa Ha OCHOBI KO3aLbKHX MPaBHUX
3BHYAiB, Y TOMY YHCIi HOro oOpaHHs Ta KoMIeTeHUio. [loBHOBakeHHS
myOIiyHOI BIagy B HOBOYTBOpEHiil YKpalHCBKill AeprKaBi mepeiuum a0
OpraHiB ynpasiiHHA Ko3alTBOM. CHucTeMa oprasiB myOmiyHO1 BiIagu po3-
OymoByBaJsiach miJ KepiBHUITBOM b. XMeNbHHUILIBKOTO SIK LiTiCHA, iepapXiy-
HA, 13 JJOCUTH YiTKOIO CTPYKTYpolo i dynkuismu. Llsg cuctema mana tpu
PiBHI: TeHepallbHUA, TOJKOBHIA 1 coTeHHMi. [lepmmii cknananm By opra-
HU JIep>KaBHOI BIIaJW Ta YIPaBIiHHSI: BUILI KOJeTianbHi oprann — [eHe-
painbHa pajga, CTapiMHCbKa pajia, TeThbMaH SIK IJ1aBa AepKaBH i reHepaTbHUN
(reTbMaHCBKUH) ypsia. Jpyruii — monkoBi Ko3aubKi paau, NOJIKOBHHUKH,
nosKoBi ypsiau. TpeTiii — coTeHHI Ko3aubKi pay, COTHUKU, COTEHHI YPSAH.
Ha micsx cTBOpIOIOTHCS MOJKOBI i COTEHHI OpraHy BIajaH, epeodupa-
I0THCSI OPTaHH MiCBKOTO CaMOBPSAYBaHHs, 10 MPOJOBXKYBaIN (QYHKIIOHY-
BaTH Ha ocHOBI MaraeOyp3pkoro npasa. BinnmoBigHo BuOyasoByBajiacs
il po3ranyxkeHa Cy[l0Ba CHCTEMa JACPKaBHUX CyAiB: COTEHHHX, HMOJIKOBHX
CyqiB (KoJeriil) i reHepaNbHUH Cya; CTAHOBHX Ta clieliajdbHUX cyaiB. [1po
IO HE MHCAaB y CBOIX JIMCTaX reTbMaH, Tak i€ Ipo CBOI MPaKTHYHI KPOKU
3 TBOPEHHS1 YKPATHCHKO1 JIepKaBH, MPOLIEC MOIINPEHHS KO3aI[bKOTO YCTPOIO
Ha BCIO 11 TEPUTOPIIO.

300piBceKuii 10roBip y cepnHi 1649 p., MyHKTH SKOTO, BBa)KaB T€ThbMaH,
«MaroTh OyTH Ha ceiiMi 3aTBepIkeH» [6, ¢. 230-232], IopuauYHO 3aCBiIAYMB
3aBeplleHHs nepuoro erany gopMmyBanHsa Kozanpkoi aepxkasu. 3a fioro
yMOBaMH 3amopo3bKe BiHCHKO yTPUMYETHCSI KOPOJIEM Ha JTaBHIX BOJILHO-
CTAX, PEECTP SKOTO CYTTEBO 30UIBIIY€ETHCS, BU3HAYAIUCH MEXi KO3aIbKO1
TepuTOpii, cTonuuero ii ctaaB Uurupux, 3a00poHsIIOCH TepeOyBaHHs Ha
Uil TepuTopii KOpOHHOTO Bilickka, y KuiBcbkomy, bparyuiascekomy, UepHi-
riBcbkoMy Ta PycbkoMy BO€BOACTBaxX ypsAIu MOBHHHI HajleXaTH JIMILIE
«UUISXTI BipH PYCBKOI», HILTOCS MPO 3aBeACHHS JOKYMEHTAIl «PYCHKUM
MUCBMOM» Ta iH. [6, ¢. 230-232]. 300piBchbKHli TpaKTaT (PAKTUUHO JETITH-
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Mi3yBaB nosiBy Ko3ampkoi gep>kaBu, yHOpMOBYBaB ii BiTHOCHHU 3 Piuuto
[MocmonuToro. YMOBHU 1IMX BiJIHOCHH JIOTIOBHIOBAJIUCS 3 T€ThbMaHCHKOT
«lHCTpYKIiT 10 MpecBiTIOrO ceHary» HampuKiHii JucTomana 1649 p.
B «IHCTpyKILIi KO3aI[bKUM MociaM A0 Kopous» Bix 10 6epesnst 1650 p.,
SIKMM YMHHJIACS [IEPETIOHH 3 OOKY ITOJILCHKHX «IIaHIB BOEBOJ 1 CTApOCT» [0,
c. 238-240, 241, 242].

TakuM YnHOM, JKepena 3aCBiAUyIOTh HAasBHICTb IBOX 'OJIOBHUX 3acajl
HaIllOHATBHOI Iep>KaBHUIIBKOI i1e1 b. XMeTbHUIILKOTO: K IPOrpaMu-MiHi-
MyM — BHOOpEHHS KO3aIbKOTO aBTOHOMI3MY B ckiaji Peui [TocmommToi,
SIK IPOrpaMU-MaKCUMyM — CTBOPEHH: He3anexHol Ko3aupkoi nepxaBH.
Inest aBTOHOMI3MY BOJIO/ILIa YMAaMH YaCTHHU KO3AIbKOT €JIITH 1 IUIIXTH, XTO
[IParHyB 3piBHATUCH y NPaBax i3 MOJBCHKOIO IUISXTOI0, JOMOTTHCH PIBHOTO
3 Helo MPeACTaBHUIITBA y ceiiMi. Ta 0CHOBHa Maca KO3alTBa 1 IOCHIIBCTBA,
XTO HAHOLIbIIIE CTPAXK/IaB BiJl MOJbCHKUX MArHaTIB 1 UIAXTH, HE MOMLISIIN
takoi ifei. Tomy Bix camoro mowatky HarioHamsHOT peBOITIOLIT PidMIOCIIONG-
ChKa MOJITUYHA CUCTEMA 3a3Ha€ pyHHaLil, HATOMICTh HaJI3BUYaliHO 1HTEH-
CHBHO B1/10yBa€eThcs (hopMyBaHHsI YKPaiHCHKOT Ha OCHOBI TPaINIIii KO3allb-
KOT'O CaMOBPSITyBaHHSI.

[IpoBiani nocninauku IHcTUTyTY icTopii Yipainu HAH VYkpainu Bin-
3HAYaIOTh, 10 y CTAHOBJICHHI ¥ eBOIOIIT (JOPMHU JIEp)KABHOTO MPABITiHHS
3a b. XmMenpHUIBKOTO BinOyBanmcs CKiIamHi mporecu. 3 movarky Harrio-
HaJBHOI PEeBOMIONIT KO3albke caMOBPsAyBaHHs (HOpMyBajocs Ha OCHOBI
pecnyOIiKaHChKUX 3acaj, «KOJCKTUBHA BOJIs» Bilichka 3amopo3pkoro 3a-
BXIHU pealizoByBanacs depes 3aranbHy (['eHepanpHy) BilickKOBY pany,
YXBaJIH SKUX Oyau 000B’I3KOBUMH 10 BUKOHAHHSI T€TbMaHOM, CTapILIHAMH,
ko3akamiu. Ta Bxke «3 1650 p. reTbMaH BUHOIIY€E HaMip 3aCHYBaHHS BIIacHOT
JOUHACTI{, poOJIsTYM CTaBKy Ha HMiATPUMKY CTBOPIOBAHOTO HUM CEpEl cTap-
WHA Ki1aHy». [licis BuOOpeHol ko3albKol YKpaiHOw y 4epBHI 1652 p.
HE3aJIe)KHOCTI «IPUIIBUAINYETHCS (GOPMYBaHHSI MiJBAIMH MOHAPXIYHOT
(hopMu paBIiHH», «TUM caMUM OyJ10 MOKJIAJAEHO IT0YATOK [IEPEPOCTAHHIO
pecmyOinikaHChbKOi popME IEepKABHOTO MPABIiHHS y MOHAPXiYHY» [AMB.: 9,
c.44,46,47; 10, c. 78-92]. JIume cmepTh b. XMEIBHUIILKOTO Ta ISP KABHIMA
niepeBopoT [. BuroBchkoro y »oBTHI 1657 p. «3pyiiHYBaJIM KpUXKY OYIIBITIO
YKpaiHChKOI MOHApXii», 10 HE Maja «MiI[HO1 MO THKO-KYJIBTYPHOI Opi€H-
Talii Ha Hei y cepeIoBHILI CTapIIMHIY, 1 PO3MIOYaBCs MPOIIEC BiTHOBICHHS
pecmyOmikaHchkoi hopmu mpaBmiHHA [quB.: 11, c. 334; 9, c. 48]. Takum
YHHOM, He Bif0ynach «ykpaiHChbKa MOHApXis», yTBepkeHHs y Kozapkii
JepXkKaBl «KJIaHY XMEIbHUIIBKOTO.
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He MeHII cknagHUM MUTAHHAM € 3’SICyBaHHS CYTHOCTI MOJITHYHOTO
pexxumy [eTbMaHIIMHY, OCKiIBKH 32 YaciB b. XMenbHHUIILKOTO BiH 3HAXO-
JUBCSL Y TIPOIECi CTAaHOBIIEHHS 1 MMOCTIHHO MepeXuBaB TpaHC(HOPMAIIiTO.
Leit pexxuM 3a 4aciB BEITMKOTO reThbMaHa, BBAYKAIOTH ICTOPHKH, «IIBHIKO
CBOJIOIIIOHYBAB BiJI peXKUMY MapTUCHITITAPHOI IEMOKpaTii y Oik aBTopHTa-
PpH3MY, IO YTBEPDKYBABCs y GOpMI Lie3apu3M, 3a SIKOTO IPH POPMaAIEHOMY
30epekeHHI peciyOniKaHChKOTO YCTPOIO KEPIBHUITBO yciMa MPOBITHUMHU
BJIaJIHUMH IHCTUTYIISIMH 30CEPEIKYBAJIOCS B pyKaxX OJHi€T 0COOU...» [IUB.:
12, c. 13; 9, c. 28]. Takwuii aBTOPUTAPHUI PEKHM, 3BAKAIOTH AOCIITHUKH,
OyB IpUTaMaHHU 1 APyTil monoBuHI reTbManyBaHHs [leTpa JJopomienka,
Hewmka IrmaroBuya, IBana CamoiinoBrua Ta IBana Mazenu

[omo dhopmu npasminas ['eTpmanary yaciB b. XmensHHUIIBKOTO 3a3Ha-
yumo Take. [lo-mepiue, He Tpeba MepeHOCUTH Ha MOJITHYHI pealii cepe-
nuan XVII cr. Hami HUHINIHI YSBICHHS PO MOHAPXIIO 1 pecimyoiky,
npoTucTaBisTh ix. Piu [locmonuTa (Bix mar. — res publica) — muisixeTcbka
pecny0Oimika i3 CTaHOBO-IPEACTAaBHULILKOIO MOHAPXi€l0, aBTOHOMIs B SIKil
y @opmi Pychkoro kus3iBcTBa un Ko3anpkoi pecnyOitiku po3risaaiacs Ha
noyarky HamioHanbHO-BU3BOIBHOI BiHN b. XMETBHUIIBKIM 1 KO3aIHKOIO
CTapIIMHOIO K MOXIJIMBA aJIbTepHaTHBa 11 He3aexHocTi. Y [ombiii cefim
no4yaB obuparu kopoiisi 3 1573 p. i Ha cepenuny X VII cr. Hioro Bnasia Oyna
BKpail 0OMEXEeHO0 IIIIXETChKOIO IeMOKpariero [auB.: 13, ¢. 169, 170; 14,
c. 106-124]. JoxymeHTH 3acBiquytorh: b. XMenpbHUIBKUI parHys i Ha-
MaraBecsl CIIOBHA BHKopucTaTh ceiim Peudi [TocmonuToi ta ioro ckiamgoBi —
CeHar 1 KopoJs, IX MOBHOBAXCHHS Ha KOPHUCTH YKpaiHH, 11 MPeCTaBHAUIITBA
B CeiiMi, MOMMPEHHS Ha KO3alTBO MpaB i cBOOO MOIbChKOT HutsixTH. [Ipo-
T€ IOJILCHKI MArHaTy 1 IIUIIXTa He XOTUIM BU3HaBaTH HOBoIocTanol Ko3als-
KO Jiep>KaBH, HaBITh 3a 1l aBTOHOMHUM CTarycoM. ToMy MOCiu TeThMaHa,
SIKi HeOTHOpa30Bo NpuOyBany Ha ceiiM 10 Bapmasu, Gpakruuno o 1654 p.
He Manu ycrixy. OTke, IPOTUCTABIICHHS PECITyOIiKaHCHKOT i MOHAPXiYHOT
(hopmu mpaBITiHHSA, 3acaaM AKOI HaYeOTO 3aKJaNainch Ha | eTpMaHIInHI 32
rerbMaHary b. XMenbHUIIBKOTO, BBa)KA€EMO HEKOPEKTHUM, N1030aBICHUM
KOHKPETHO-1CTOPHYHOTO IiAXOY.

[lo-npyre, Ha AYMKY iCTOPHUKIB, BXKe 3 TOYaTKy 1649 p. «IpUMTHHAETHCS
(yHKIIOHYBaHHS 3araibHOi BIHCHKOBOI pay, 0 3aMIHIOETHCS CTapIINH-
CBKOIO...»; TeTbMaH BUKOPUCTOBYE THTYJ, IIIO 3aCBiUyBaB 00KEeCTBEHHE
OOXOIKEHHS ioro Biaau: «bormad XMeapHUALILKUI. BOXNWIO MUIIOCTERIO
retMaH 3 BolickoMm 3amopo3bKuM», BOJIl IKOTO TeMep Maja MiAsaratu «Ko-
JIEKTHBHA BOJISD» KO3AITbKOI CIIUTBHOTH. AJIe K Taka THTYJaTypa, 1o 3acBij-
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yyBaja OOKeCTBEHHE MOXO/)KEHHS Biaau, Oyna 3BUuHOO A CepeaHix
BiKiB i moyarky HoBHX uaciB y JHCTYBaHHI IPaBUTENIB €BPONEHCHKHX
JieprKaB 1 akIEHTyBaJla Ha JIETITUMHOCTI B[y rocronaaps, ii CyBepeHHOC-
1i. Tak, Box1b anrmiricekoi peBomonii O. Kpomsens y nucTi 10 b. Xmens-
HHUILIBKOT'O TEX TUTYIIYE HOTO «b0XXKbel MUIIOCTHIO TEHEPAIICCUMYC U CTapo-
JaBHEH I'PEYECKOil PENUIUU U LIEPKBH, BIACTEINH BCEX 3aOPOKCKUX Ka-
3aKo0B...» [15, c¢. 212]. ¥V cepennbpoBiuHill €BpOIIi CyBEpEHITET IepKaBU
OTOTOXKHIOBABCSI HE 3 HAPOJIOM, a 3 0CO00I0 3aKOHHOTO (3araJisbHOBU3HAHO-
r0) IIpaBUTENS, IO i ypaxyBaB reTbMaH y IUTOBAHOMY iCTOPUKaMHM JIHMCTI
10 pociiicbkoro XotuHcbkoro BoeBoau C. BonxoBcykoro, uist SIKOTo, 3p0-
3yMiJI0, Taka TUTYJarypa Oyia 3Bu4HoIo [1, . 64].

[To-Tpete, nokymenTu b. XMenpHUIIBKOTO CIpPaBAi MiATBEPIKYIOTh
3MEHIICHHS PoJi TeHepadbHUX paa Ha [eTbMaHIuHI y QyHKUIIOHYBaHHI
MOJIITHYHOI CUCTEMH, IOPYIIECHH] MPUHIUITY BUOOPHOCTI TeHEPATbHHUX
CTapIINH 1 TOJKOBHUKIB, SKi TIOYaJId MMPU3HAYATHCH TeThbMaHOM (Y JTOKY-
MEHTaxX reThbMaHa MaeMO JIMIIE BiIOMOCTI PO NpU3HAYEHHS Oy>KUHCHKOTO
cornuka JI. CyxiHi HDKUHCHKUM MOJKOBHUKOM, |. Heuass — mosjkoBHUKOM
y bimy Pycs) [1, c. 79-180, 470, 471]. IIpoTe 1i 3MiHH, Ha HAITy TYMKY,
Oyny HACJTiAKOM He JIMIIe Cy0’ €KTUBHOTO : YNHHHUKA — IIParHeHHs TeThbMa-
Ha 110 PO3MIUPCHHS CBOiX MOBHOBAXEHb, «MOHAPXI3MY», «JIETiTUMAIIIT
CIaJKOBOI T'€ThbMaHCBKOT Baan». Taki BACHOBKH SIBHO I'PilllaTh CXEMaTH3-
MOM 1 CIIPOIICHHSIM SIK €BOJIOLIT MOTITUYHOT cUCTeMH | eThbMaHIIMHY, TaK
1 IUTaHIB Ta il retbMaHa. HeynepemkeHe BUBUEGHHS 1CTOPIT IHCTUTYTY T'e-
HEepalbHUX KO3aLbKUX paj OBOIUTH, 1[0 BOHH, X0 1 CIIPaBAi CKIMKAJINCS
piamie, NpogOBKXyBal CKIMKATHCS T€ThbMaHOM JI0 KiHLS HOTO KHTTSL.

3a HalMMU TiIpaxyHKaMu, 3 TI0Toro 1648 no kBitHs 1657 p. BKIOYHO
BiOynock moHaiiMenmie 16—17 3i0paHp 3araibHOBICHKOBUX (T€HEpaTh-
HUX) paj. 3a xpoHonorier: 1648 p. — 6mu3pko 6—7; 1649 p. — 3; 1650
p.-—1;1651 p.—3; 1652 p. — 1; 1653 p. — 1; 1654 p. — 1; 1655 p. —
1; 1657 p.— 1[16, c. 81-83]. BimomocTi B mkepenax mpo reHepaibHi paau
€, 0e3nepeyno, HenoBHUMH. [IpoTokomnu X 3i0paHb, AKIIO BOHK OyIH, amKe
X 000B’SI3KOBOCTI KO3aI[bKe 3BHYAEBE TPABO HE Iepeaodadano, B apXiBHUX
JoKepernax BiJICYTHI.

MoskHa norogutuc (i3 3acTepeKeHHsIMH ) 3 ICTOpUKaMK | eTbMaHIIMHH,
1110, «BPaxOBYIOUYM Mally e(heKTHBHICTh BiJl JAISUILHOCTI 3aranbHuX paj (He
Bcix! — Aem.) Ta 3Bakaroun Ha MOTpeOy B OEPaTHBHOMY PO3B’sI3aHHI Ha-
rajbHUX MpooieM, b. XMenpHHUIIbKUI TOBOJTI BIIMOBIISIETHCS BiJ] IX CKIIMKAH-
Hsl, BUPILIYIOUH CIIPaBU OTHOOCOOOBO 200 mepeHocsun ix posrsia Ha Crap-
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HIMHCBKY paxy» [17, c. 285, 286]. Ane x, mo-nepiie, reTbMad 30BCIM He
BiZIMOBIISIETBCS BiJ] IX CKJIMKAHHS, 3BKAIOYM HA BUKIIFOYHI TOBHOBAKEHHS
LLOT'0 HAPOAOIPABHOIO OpraHy Ha OOpaHHs reTbMaHa, BUPILIEHHS TUTaHHS
BiliHM 1 MUY, SIKi TOTpeOyBany 3roAx, CBIAOMOI i aKTUBHOI MIATPUMKH KO-
3a1TBa, MOCIUIbCTBA 1 MimancTsa. J1o Toro x norpeda y ix CKIMKaHHI 3yMOB-
nsnacs HeoOXiTHICTIO 3MIIHEHHS CaMOi TeThMaHCHhKOI BIIaJH, 30Kpema,
B YMOBax HapOCTaHHS CTapIIMHCHKOI OMO3UILI] Ta MparHeHHs MiTH Ha Mo-
cTynku Bapmrasi, mo npumycuio b. XmensHuIpkoro ckinkatu I enepanbay
pamy 26 tpaBHs 1651 p., gka migTpuMana Horo Kypc Ha TIpOJOBKEHHS 00-
pote6u 3 [Tonbmero [ 1, c. 219, 220], Ha po3ipBanHs BigHOCHH 3 I10MBCHKOIO
KOPOHOIO Oyria npuifHaTa yxBajia i Ha YUrupuHCHKIH paji y TpaBHi 1652 p.

[lo-mpyre, reTbMaHy AOBOMMIIOCH 3BXKATH 1 HA HEONIKMA OpraHizarii
W IiSUTBHOCTI TeHepaJbHUX pal. 3 OVISLY Ha BEIHMKY YMCEIbHICTh, aJKe
B iX po0OTi 3a 3BMYA€BUM IPABOM MaB IPaBO OpaTh KOXKEH KO3aK, a 3 To-
yaTKoM MoBcTaHHs i HamionansHOT peBomotii #f yepes pi3HHiA collianbHAN
CKJaJ, B yMOBax Maibke Oe3mepepBHOi BiliHH, OyJ0 BaXKKO iX CKIMKATH
i KkepyBaru ix podotoro. [lo Toro X pimeHHs pajg Mok OyTH Hemependa-
4YyBaHi Ui TeTbMaHa 1 reHepajabHOi cTapmuHU. Tak, micis yKiIaJaHHSI
300piBcbkoi yroau B rpyaHi 1649 p. Ko3aku 3BUHYBaTWIIM TeThbMaHa B TOMY,
1o BiH 0€3 TXHBOT «paji 3 KOpoJeM 3aMHUpHUBCs». Maca Ko3aKiB XBUIIIOBA-
macsii 1651 p. BBakasia Horo BUHHUM Y iopasii mif bepectedaxkom. «HopHa
pana BuMaraa, mo0 BiH IMOSICHUB CBOIO MOBEiHKY [18, c. 11].

Takum 4rHOM, BiJ caMmoro no4atky HarfioHaapHOT peBoioLii 1 gepxa-
BOTBOPEHHSI Ha 3BUIbHEHHX BiJl MOJILCHKOI aMiHICTpaIlii TepuTopisax Ykpa-
iHM yTBepaKyBajach pecnyOiikaHCbKa (hopMa MpaBliHHS, 3aCHOBaHA Ha
TOMY, III0 TOBHOBKCHHS TeThMaHa, FeThMaHChKOTO YPSAY 1 KO3aIbKOT
CTapUIMHM B IOJIKAX 1 COTHAX Oa3yBanucsl Ha MaHAaTi Hapoxy. MoHapx
€ HeMiANeTTUM Oy/Ib-SIKUM THIIIMM Cy0’eKTaM Biaau. [ eThMaH ke BU3HABAB
TPaJULIAHY JUIS «KO3allbKUX TPaB i BOJbHOCTEH» BUIbHY I€ThMaHCHKY
CJIEKLII0 Ha 3araJibHUX KO3albKUX pajax i He MaB HaMipy MOPYILIyBaTH ii.
V «/loroBipHux crartsax i3 pociiicbkuM napem Onekciem MuxainoBruuem»
(mm. 1, 4, 6 Ta «bepe3neBux crarrsix» 1654 p. (1. 1), «IIpusinei Biiicbky
3armopo3pKOMy» TeThbMaH JoMircs, mo0 Oynu miATBEepIKeHi BCi MpaBa Ta
BOJIBHOCTI, 10 icHyBayn B Kozanpkiil pecny0mini, «1mo Mictax mo0 ypsia-
HUKU Ha T€ JOCTOHHI 00OMPAIUCh 13 HAILIUX JIFOAEH», 31 CMEPTIO TreThMaHa
«00 3amopo3bke Bilickko came 3-omixk cebe reTbMaHa BUOMpao...» [2,
c. 262, 263]. Li nemMokpaTu4Hi 3acaay HaWOUIbIIE BiAMOBI AN peciyOti-
KaHCBKIii (opMi iepkaBHOTO TIPaBIIiHHSL.
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[TpomoBuCTHIl 47151 MOTITUYHOT XapaKTEPUCTHKH TeTbMaHa (akT: Maro-
YH HaMip BIATHCS JIO MPOTEKIIiT POCIiCHKOTO 1apsi, BiH 3BEPHYBCS 3 TUCTOM
JI0 3aII0PO3BbKUX KO3aKiB, Mpocsaun mopaan. 3anopoxi 3 Ciui oxmucanm:
«SIk mucatuMeTe makTa, TO... JOAUBISIATECH caMi, 100 He OyJ0 Y HbOMY
HIYOTO 3aifBOTO 1 MIKIUTMBOTO HAIIK BITYM3HI, HEKOPUCHOTO 1 CYIIPOTHB-
HOTO HAIINM MIPEIKOBIYHAM IIpaBaM Ta BobHOCTIMY [19, c. 132, 133-136].
MoHapXx 41 aBTOPUTAPHUHN MPABUTENb TAaKUX OPaa HE MOTPeOye.

Bke modyBaroun HaOIMKEHHSI CMEPTi, TeThbMaH y JIPYTid MOJOBUHI
KBiTHA 1657 p. ckiukaB [ eHepansHy paay 3a y4acTro KO3aI[bKoi CTapITHHH,
MOJIKOBHUKIB, COTHUKIB, BHOOPHUX K03aKiB. Buctymnatouun Ha Pani, retbmMan
roBopuB: «bor He 1aB MeHi 3aKIHYUTH Ii€] BIHHU TaK, K OM XOTLJIOCS: 10-
mepire, YTBepAUTH HaBIKHW HE3aJIEKHICTh 1 BONBHICTH Ballly, MO-APYTe,
3BUIBHUTH Takok Bomuuk, [lokyTTs, [Tonimis i [Tomices 1 Tak mo30aButu
30pO€I0 HAIOKO SIPMA MOJILCHKOTO HAPOJ PYChKHIA 0JarouecTHBHH...». BiH
mpocuB: «[loxu 51 xuBwHiA, BHOEpiTH cO0i, HA MOiX 09aX, HOBOTO T€ThMaHa
BOJILHUMH TOJI0CaMM». 3alporoHyBaB Ko3akaMm KaHauaarypy A. XKnanosu-
Ya, nepesiciiaBcbkoro noikoBHuKa [1. TeTepro, monTaBcbKOro MOJIKOBHUKA
M. Ilymkapenka i renepansHoro nucaps 1. Buroscekoro. Ilporte Ti cami
BiIMOBWIINCH Bijl 0OpaHHs, a KO3aKH HAIOJSTall Ha KaHauaaTypi 16-pia-
Horo FOpis XMmenpHuIBKOTO. [€ThMaH mupo 4M, cKopilie, yaaBaHO Hama-
raBcsl 3allePeunTH — «CHH Mil TUTA MOJIOAE», a yac HeOe3neunuii. Kozaku
3anepeyniu: HoMy TOTTIOMOXYTh MY Ki TOCBIT4€Hi 1 OHOCTAHO yXBaTUIN
rioro o6panms [20, c. 532, 533].

Otxe, reTbMaH BU3HABAB 1 CKOPUCTABCS] BUKITIOYHUM EJIEKLIHHUM ITpa-
BoM ['eHepanbHOi pagu. MuHe MeHIIe poky i . BUroBcekwid, Bianpasisioun
nociiB Ha BapuraBcekwii ceiim, mo MaB patudikysatu [agsipKy yrogy
1658 p., nopy4mB iM momararucs, abH Micist HOTo CMepTi OuH i3 OpaTiB
Buroscekux «....0e3 komHUX BHOODIB ycnaakyBaB Benuke [eTrbMaHCcTBO
1 KuiBcbke BO€BOACTBOY, a IHIINI «yCHaAKyBaB OM MiIbHE TETBMAaHCTBOY»
[21, c. 34]. Y naHOMY BHITaJIKy KOPEKTHIIIE TOBOPUTH PO «CIIAKOBHIA
reTbMaHaT» 4d «CMaJKOBY MOHApXiuHy Biaxy». JJOMIrmmch JeriTHMHOTO
00paHHsI CBOIM HACTYITHUKOM CHHA, b. XMeNbHUIBKII OYEBUTHO TIPATHYB
YHUKHYTH TICIISI CBOET CMEPTi TOCTPOi OOPOTHOM cepell CTAPITHHU 33 TeTh-
MaHCBKY OynaBy, 3al100IirTH po3Mnajly rpoMaasHCchKoi BiiHU. i ciogiBanHs
HE CIpaBAWINCS, a HACTYIHI NOAii TpoMaissHebKoi BiliHN 1658—1663 pp.
JIMILIE MiATBEPIWIN JaNeKOIIIHICTh b. XMelIbHUIBKOTO.

Tomy BBa)kaeMO CIPOLIICHUM BUCHOBOK PO «MOHAPX1YHI YCTPEMITIHHS
XMENbHUIIBKOT0». 3p03yMiJIo, He MOYKHA 3ariepedyBaTiH MOHOIICHTPUYHICTh
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MOJNITHYHOI Biaau Ha [eTbMaHIIMHI, KOJH HEHTPOM yXBaJeHHS PillleHb
BHCTYIIaB TeThbMAaHCHKUHU YpsIJ 1 IEHTpalIbHI OpTraHu ynpasiinHs. Hema
IiZcTaB 3amepedyBaTH 1 KOHIIEHTPAL0 BlIagu B pykax rerbMana. OnHak,
Ha Hallle TepeKOHaHHSA, HE MOKHA 3BOJUTH IPOLEC €BONIOLI] BIagd BU-
OOpHOTO ¥ i IErIOro «KOJIEKTUBHIM Bomi» Bilickka 3armopo3bpKoro reTbMa-
Ha JI0 WOTO MparHeHHs MepeTBOPUTH peciTyOmiKaHChKy (hopMy MpaBITiHHS
B MOHApXi4HY, HaMipy «3acHyBaHHS BIAacHOI AMHACTI» 0e3 BpaxyBaHHS
ICTOPUYHUX peallii mboro mporecy. A BOHH OyJaH 3aHAITO CKJIATHI JUIs
peaizarii JeMOKpaTHYHIX MPOIETyp B MIOBHOMY OOCs3i i BUMaraiy He
JIIIE JeMOKPATHYHHX, a i aBTOPUTApHUX METO/IB yIPaBIIiHHS.

[NepepocranHs pecyOaiKaHChKOi POpMHE JIep>KaBHOTO TIPABIIIHHS y MO-
HapXiuHy Oyno, Ha Hallly yMKY, HEMOMJIUBE 3 THX K€ 00’ €KTMBHUX IPHYHH.
[Mo-nepiue, no cepenunu 1653 p. b. XMenbHUIBKHIA OyB BUMYLICHHUH BH-
3HABaTH BEPXOBEHCTBO BJIAJIN MOJBCHKOTO KOPOJIs, a 3 1654 p. — MOCKOB-
cpkoro naps. Ilo-npyre, He3Baxaroun Ha TEHACHIII0 0OMexeHHs podi [e-
HepalbHUX paj i 3pocTaHHs posi CTapIIMHCHKOI paiu, FeTbMaHChKUX M0-
BHOB&)XKCHb, TOKYMEHTH b. XMEIbHUIBKOTO CBiI4YaTh: BiH IisSB BiJ iMEHI
Biiiceka 3amopo3bkoro, [iHyBaB «KOJIEKTHBHY BOJIKO» KO3alTBa, peaji3o-
BaHy yepe3 3araJibHy BiCHKOBY paay, MIPMHAHMHI 00 reTbMaHCHKOT
€JICKIIii, ITOTBEP/PKEHHS MIXKHAPOJIHUX YToJl, BH3HABAB BUIILY IOPUIUYHY
cuily iX pilieHb. Y CBOIX JHMCTaX BiH HE pa3 alesioe 10 aBTOPUTETY 3arallb-
HUX, «paAHUX» PIICHB: «s MOCIAaB 32 BCiMa MOJIKOBHUKAMHU, 1100 Opaan-
THUCS», «TIOPAJAUBIINCH 3 TOBAPUCTBOM, MU BUPIIIIHINY, «MHU MOPaUBIIKCE,
TTOB1TOMJISIEMO Bam», TIHIIIIE TIPO «3BHUai TabipHOI Hapaam» [1, c. 475, 476].
«Komnu 3amoro Bci€l cTapMHN yXBaJUThCA SIKE PILICHHS, — IMOSICHIOBAB
b. XMenpHUIBKHIA Y JIMCTI IO BETUKOTO KOPOHHOTO reThbMaHa y Oepe3Hi
1656 p., TO iOoro NOPyIWIUTH HaM MPUBATHUM YMHOM HE MOXKHA», aIDKE «y
LUX KpasX, KO MI0-HeOyAb pOOUTHCS 0e3 CIIJIbHUX 1 MaJluX paj, TO BOHO
3BHUYAHO He OyBae ctaynmm, 60 Takuil (MOpsAA0K) Biiichbko 0OrpyHTYBaIO
HaBiTh 3BU9assMm» [3, c. 216]. Take craBieHHs reThbMaHa JI0 paJHUX PillIeHb
CyNepeyuTb OCHOBHOMY NPUHIIMITY MOHAPXii — HEMiJIEeNTiCTh OyAb-sIKUM
iHIIUM cy0’exTam Biajgu. [IpoMOBHCTHM € i TOH (aKT, 110 TeThMaH i reHe-
paJibHa CTapIIMHA HEPIIKO BXMBAJIM TaKy Ha3By LUX 310paHsb, K «CEUMN,
MpUPIBHIOIOYH iX A0 celimiB Peui [TocmonuToi.

[pore mutaHHs 3’sICyBaHHSI CYTHOCTI JIep>KaBHO-IIPABOBOTO PEXKHUMY 32
reTbMaHyBaHHs b. XMeIbHUIBKOTO 3aJIMIIA€THCS JOCUTh CKIaIHUM. Mexa-
Hi3M (YHKLIIOHYBaHHS MMOJTITUYHOI BIAAW B KO3aLbKii YKpaiHi Jae mincraBu
OXapaKTepu3yBarH ii iepKaBHUN PEKUM SIK PeCITyOTiKaHCHKO-IEeMOKpaTHy-
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HUH, 10 TOETHYBaB y 001 €IeMEHTH AK IPsAMOi, TaK 1 OM0CEepeIKOBaHOT
JIEMOKpaTii, 1 6a3yBaBcsl Ha MOJIIKOBO-COTCHHOMY aJIMiHICTPaTHBHOMY yCTPOi,
Ha IPUHILIMII OAUTY BIaAU, MaB PO3BHHEHE MicLieBe caMoBpsiyBaHHsL. [Ipo-
Te B yMOBax Maiike Oe3nepepBHOi BiiHU, CKJIaJHOTO T€ONOIITHYHOTO CTaHO-
BHUIIa YKpaiHu 1iei pekuM 00’ €KTUBHO HE MIr HOPMaJIbHO (DYHKI[IOHYBATH
1 YIOCKOHAJIIOBAaTUCh Ha JIEMOKPAaTHYHUX 3acafax, JOAEP)KyBaTUCh yCiX Je-
MOKpAaTHYHUX NPOLEAYp. 3BiACH — HOPMAaTUBHO HE BPETYJIbOBaHI Hpe-
CTaBHUIITBO Ha T€HEPaJbHUX Pajax, TEPMIHHU iX CKIMKaHHS, BUOOPH TeHe-
paJIbHOI CTapIIMHU, PO3LUIMPEHHS] KOMIETEHI] reTbMaHa, CTaPIINHCHKOT
panu, BiACyTHicTh Koan(ikoBaHOro mpasa Ta iH. Tox ckiagHi 00’ €KTHBHI
YHHHHKY, 2 He «MOHAPXi4YHi ycTpeMIliHHA b. XMenbHUIIBKOT0» BU3HAYAIN
TepeyciM METOIH 1 CTIOCOOH 3/1MCHEHHST HUM JIep>KaBHOI BIIaJIH.

OTxe, KOJIM HAETHCS PO «aBTOPUTAPHHUI XapaKTep BIaIn» BEIUKOTO
reThbMaHa, CIIiJi, Ha Hallly JIyMKY, 3Ba)KaTH Ha Taki 00CTaBUHU: 1) reTbMaHy
JIOBOMJIOCH AISITH T 4ac Oe3mepepBHOI BiifHH, KapKOJIOMHHUX 3MiH Te0-
MOJITUYHOT CUTYaLil, 10 YCKIAAHIOBAIO AEP>KaBOTBOPEHHS W YIIPaBIiHHS
Kozarpkoto Jiep:xaBoro, BAMAraio pilyqux i HeBiIKIIaJHUX 3aX0/IiB 1 A —
BiIICEKOBHX, aMiHICTpaTHBHHX, JUILIOMAaTHYHUX Ta iH.; 2) JETITUMHICTh
MOJITUYHOI BJa Iy B KO3albKill YKpaiHi IpyHTyBanach Ha TPaIuLisX 1 3BH-
yasix Bilicbka 3amopo3pKkoro, Bipi K03akiB i MOCTIIILCTBA y HaJA3BUYANHI
SIKOCTi, BUHATKOBICTh «borom naHoro» rerbMaHa», Horo xapusmy; 3) Ko-
3albKe TOBAPUCTBO MUJIBHYBAJO 38 JOTPUMAaHHIM BUOOPHUMH OpraHaMu
3BHYA€BOTO MPaBa, KOJIEKTUBHOI BoJli Bilichka 3amopo3bKoro, siKi HajiaBasid
JIETITUMHOCTI JisiM TeThbMaHa i HoTo ypsiay. Y CBOIO Uepry, Ha IO KOJeK-
THUBHY BOJIIO 3BaKa€ i reTbMaH; 4) aBTOpUTApHi METOIU yIIPaBIiHHS YaCcTO-
I'YCTO 3aCTOCOBYIOTHCS B yMOBaX MEPEXiIHUX MEPiOJIiB A0 IEMOKPATHUHO-
TO 9H TOTATITapHOTO pexuMmiB [22, c. 117]. B ymoBax Maiike Oe3nepepBHOi
BiffHM HEHTpami3aiis i KOHIEHTpaIlis BJIaJd TeTbMaHa i TeTbMaHCHKOTO
ypsiny Oyl HEMUHYYI, SIK 1 BUKOPHCTaHHS aBTOPUTAPHUX METOIIB 3iii-
CHEeHHS Jiep>kaBHOI Biasu. Lle miaTBepmKye i JOCBig AHTITIHCHKOI pEeBOITIO-
uii 1640—1649 pp., po3BUTOK SIKOT IPU3BIB 10 MPOTOJIOLIEHHS AHIIIT pec-
myOJTiKot0, yTBeppKeHHs pexumy O. KpoMBens sik BIICEKOBOTO IMKTATOPA,
HaJJICHOTO 3aKOHOJABYOIO (pa3oM i3 MapiIaMeHTOM), CYJOBOIO 1 aJIMiHi-
cTpatuBHOMO Biajoro [23 c. 302, 307, 308]. Ha Bigminy Bim AHDIIT niepe-
pocTaHHs pecnyOmiKaHChKo1 ()OPMH MPABIIHHS Y MOHAPXiYHY 3a reThMa-
HyBaHHs b. XMeIbHUIIBKOTO, Ha HAIly TyMKY, HE BiIOyJIOCh 1 AEMOKpaTHy-
Hi 3acagu Kozamnpkoi nep:kaBu, Xxaii He B IOBHOMY 00CsI31, 3aBASKH oMy
MIPOAOBKYBAIH JisITH.
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Takum ynHOM, Bennd b. XMeTbHUIIBKOTO SIK AEP:KaBOTBOPLSA 1 OJISATAE
B TOMY, 1110 BiH 3yMiB, HE3BKAIOUH Ha CKIIaHI YMOBH Maiike Oe3nepepBHOT
BilfHH, BTUIMTH CIIOJIiBAaHHS HAPOIy Ha M030aBIEHHS BiJl TOIBCHKOTO THOO-
NeHHs, Ha TBopeHHs Kozaipkoi aepxaBH, 11 JeMOKpAaTHYHHUX IHCTHTYTIB.
B ioro yHiBepcanax, Haka3ax, JIUCTaX, 110 30eperiucs, HaHOUIbIIT IPaBIK-
BO BiJOOpa)KEHO peaxIfifo reThMaHa Ha HaralbHi i rocTpi mpobiemu, mo-
POIKYBaHi CKIaAHUMHU O0OCTaBMHaMK HaiioHalbHO-BU3BOJIBHOI BilfHH,
YCKJIaIHEHHSAM TeONoIITHYHOTO cTaHoBuIa Ko3aipkoi gepxasu, 30epe-
JKeHHS 1i cyBepeHiTeTy. ToMy € moTpeba mofaibpioi po3poOKH TEOPETUIHUX
npobrnem ictopii Kozarpkoi neprxasu, 6€3 40oro He MOJ0IAaTH CXEMATU3MY,
CIPOIIEHb 1 MOJIEPHI3allil y po3yMiHHI cyTHOCTI HalioHaibHOT peBOIHOLIT
XVII ct., HEe 30arHyTH CKIIQJHOCTI 1 CYTIEpEeWTHBOCTI i1 pO3BUTKY, HACIIKIB
Jep>KaBOTBOPEHHS.
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Epmonaes B. Bornan XmenbHUIKHIA 0 mpodjieMax U MePCHeKTHBAX YKpa-
HHCKOTrO0 rocynapersa (k 365-neruro HanuonanabHoi pesosonuu 1648 r.)

CraThst MOCBSIIIICHA U3YYCHHUIO U OCMBICTICHHIO TIPOOIIEM U MEePCIICKTHB YKpa-
HMHCKOTO TOCyapcTBa B xoe HarmoHamsHO-0cBOOOAUTEIEHOM BOHHET 1648—1654 IT.
B pe3yJibTaTe BHEIIHENOJIUTUUYECKUX U BHYTPUIMOIUTHYECKUX BO3JEHCTBUH,
COOCTBEHHBIX MPHOPUTETOB H OPUCHTHPOB.

Knrwueswvie cnosa: HanmonanbHO-0CBOOOUTEIbHAS BoliHA 1648—1654 1.,
b. Xmenbuuukuit, retma, Peus [locnonuras, HalMOHAIBHO-TEPPUTOPUATIEHAS
aBTOHOMUSI, (hOpMa TIPABICHUS, TOCYIaPCTBEHHO-TIPABOBOM PEKUM.

Ermolaev V. Bohdan Khmelnitsky on problems and prospects of the
Ukrainian state (to 365 anniversary of the National Revolution, 1648)

The article is devoted to the study and understanding of problems and prospects
of the Ukrainian state in the nation — War of 1648—1654 years by foreign and
domestic influences, their priorities and targets

Keywords: Natsionalno-Liberation War 1648—-1654, Bohdan Khmelnytsky,
Hetman, Rzeczpospolita, national-territorial autonomy, form of government, public-
legal regime.
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YIK 340.5(6) O. 3inuenxo, JOKTOp iCTOPMYHMX HaYK, 1O-
neHT, Hanionanbuuii ynisepcurer «lOpu-
Iu4Ha akafieMis Ykpainu imeni fIpocnasa
Mygporo»

YcnagKyBaHHSA 332 3BMYA€BUM IIPABOM
a¢puKaHCHKUX Jiep>KaB
(ma mpuxnagi Kenii, Casinenny i Tan3sanii)

VY crarTi Ha OCHOBI MOPIBHSUIBHOTO aHAaJli3y BCTAHOBIIOIOTHCS OCOOIMBOCTI
yCIaIKyBaHHS 332 3BUYAa€BUM NMPaBOM apUKaHCHKUX JepikaB Ha mpukiani Kewii,
Crazinenny i Tan3anii. ABTOp TOXOIUTH BHCHOBKY ITPO HAasIBHICTH CTPYKTYPHHUX
BIIMIHHOCTEH 1 BU3HAYAJIFHY 3MiCTOBHY MIPUCTAHHICTh TOCIIIKyBaHUX 3BHYAIB.

Knrouoei cnosa: 38naeBe npaBo, ycnaakyBanus, Kenist, Casineny, Tan3aHisl.

3BHUYaEBE MPaBO BCEOITHO PETYIIIOBAIIO CIIAIKOBI BITHOCHHU adpHUKaH-
CHKHX HaApOJiB Ta CIPABHJIO MOMITHUH BILIMB Ha BU3HAUEHHS 3MICTy iX
koaudikamii. Y 38’53Ky 3 IUM y AESKUX appUKAHCHKUX AepKaBax YMCIICH-
Hi HOPMAaTHBHO-TIPABOBI aKTH MICTSATh OCHOBHI IPUHIIUITA 3BUYA€BOTO
mpaBa, 30kpema, Kenii, Crasinmenay # Tanzanii [1, c. 158-159; 2, c. 393].
BuBueHHS 3BMYA€BOTO MpaBa JA03BOJISE MIKOIIE 3pO3YMITH, YMM O0YMOB-
JIeHi pi3Hi MOMITHYHI sIBUIIA B AQPHIL, CyTHICTh HOMITHYHUX Ta COLIaTbHUX
YTBOPEHb, BUSIBUTH XapakTep CTapOJaBHIX iCTOPUYHUX 3B’ SI3KiB, B3AEMHHI
BIUIMB appUKAHCHKUX HAPOXIB, K 1 BIUIMB Ha TpamgulliiHe adypuKaHCHKE
MPaBo MOJITUKU KOJIOHIaIi3My.

Oxpemi acriekTu appUKaHCHKOTO 3BUYAE€BOTO MpaBa PO3MIAAAIN TaKi
pansHChKi nocmigauky, sk M. I'mykwman, E. C. lopinep, B. B. lopnancekwuii,
JI. A. Kapramog, JI. €. Ky66ens, B. A. Jlixagos, €. H. Msuuna, I. . My-
pomiies, B. €. OBunnHikoB, [I. A. Onsaeporre, A. C. Opinoga, L. L. [Totexin,
I. T1. Cadpponenxko, 1. A. Craninge, 1. €. Cininuna, M. M. Crpaxos, O. C. To-
MaHoBcbKa, 0. K. llermo. Bonu Bmpanuce y 1oBeeHHS epeXoay Bil
MIePBICHOOOIITMHHOTO JIaay IO KJIACOBOI IepyKaBH, MO POOMIIO IXHi Tparli
17ICONIOTIUHO yrepeKeHUMH 1 omHoOIuHMMH. [Ipalri sk 3aXiTHOEBpOIIEH-
cekux aBTopiB — XK. XKaxe, P. [lenro, M. I'pasitna, . Crenna, C. I. Meii-
Ha (Mena), T. O. Eniorca cipsiMoByBaJuCh Ha BUCBITJIICHHS 3arajbHOIO
KYJIBTYpHO-IIUB1TI3AIIIFHOTO PO3BUTKY appruKaHCHKUX HapomiB. OqHak aHi
MepI, aHi APyTri He MiaBaid MOPiBHAJIBLHOMY aHali3y 3BHYA€BE MPABO
LOT0 KOHTHHEHTY. CaMe TOMY Memoto cmammi 1 € CTIpo0a BUCBITIUTH 3
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JOTIOMOTOIO MTOPIBHSHHS 0COOIMBOCTI yCIaIKyBaHHS 32 3BUYA€BHM IIPaBOM
Kenii, Tan3zanii Ta CeasineHmy.

A}pPHUKaHCHKUM CYCHIIBCTBaM, SIK 1 Oy/Ib-SIKUM CYCITIJTHCTBAM 1HIITHX
KOHTHHEHTIB IJIAaHETH, BJIaCTHBA IOMiTHa HEOAHOPIAHICTD, IKa 00YMOBIIIO-
€ThCSI €THIYHMMH, MOBHUMH, PETITIHHAMHU BIAMIHHOCTAMH, CIICHU(DIKOIO
ICTOPUYHOTO PO3BUTKY TOIIO. YC€ Li€ BUSBIETHCS] BU3HAYAIbHUMY YHHHU-
KaMu (QOpMyBaHHS Pi3HMX CHCTEM 3BHYAiB, Y TOMY YHUCIi i 3BHYAEBOTO
npasa. Tak, TUTbKH Y QpaHIy3bKiii ekBaTOpialibHil AQpHIli Ta OeIbTriHCHKO-
My Konro memkamu 1500 napomHocTeit. Y Cynani ix KiTbKicTh csirana 579,
B aHDIiHCHKiHM 3axigHi Adpuni — 200, Ha Manarackapi — 19. V Cene-
raii y apyrii monouHi XIX ¢t. Oyio odiniliHO 3apeecTpoBaHo 68 3BUUaiB,
cepen sikux 20 icTaMCBKHX 1 7 XpUCTUSIHCHKUX [2, c. 378]. 3a Takux yMOB
BUSIBUTH 3arajbHy TEHACHLIIO i crienudiky OKpeMUX MPaBOBUX 3BUYAIB
MOXKITUBO JIMIIIE 32 JIOTIOMOTO0 X TIOPIBHSJILHOTO aHAai3y.

VY 1963 p. y Tanransimi, me 10 cTBOpeHHS 00’ €HaHOI NepkaBu TaH-
3aHii, OyB onyOnikoBanuii Kogekc 3Bu4aeBoro npasa, sikuii OyB YMHHUM
y IBaLATH JICB’ITH paiioHax i3 gecstkamu eTHOcIiB. 3a BuciaoBoM I. €. Ci-
HIIIMHO1, CTBOPEHHS KOJIEKCY BiJIIOBIAAJIO JBOM MONITUYHUM 3aBIaHHAM
Toro yacy: 1) moctynmoBomy gopmyBaHHIO Yy TaHTaHbilli €AMHOT HALIT;
2) CTBOPEHHIO Ha TPAIUIIIHHIN MiBaJUHI 3arajJbHOCPKABHUX CTHIHUX
npuHIHIB [3, ¢. 227]. Kogekc ckiamascs i3 4OTUPHOX YaCTHH (PO3JLIIB):
Yacruna I. Bukyn 3a Hapeueny. Yactuna Il. [lnio6uuii coro3. Yactuna
III. Po3nyuenns. Yactuna IV. [IpaBoBe cranoBwuine aitedi. OcTaHHs vac-
THHA Ma€ I’ ITHAIISATh MiIPO3/iiB, i3 IKMX JUIIE 1 STh CTOCYIOTHCS
O0e3nocepeaHbo muTaHb ycnankyBauHsa: 11) [IpaBo ycmaakyBaHHS.
12) 3anogit. 13) Ycuwuit 3anosit. 14) [ucemoswuii 3anoBit. 15) 3aranphi
nojoxxeHHs [4, c. 254-260].

OpuHAIATAN TiAPO3IiT MICTUTh TOAIOHI IO CTaTeH M SATAECAT TPU
nyHkTH. [Tepmmii i3 HUX nependadae ycnaaKyBaHHs JIMIIE 1Mo 0aTbKiBChKil
niHiil. Y myHKTax 2—18 perymoThes MOpsI0K TOXOBAaHHS TOKIHHOTO, pO3-
MOA1TY TOB’SI3aHMUX 3 IUM BUTPAT, BUABICHHS 1 MOraimeHHs 00priB moMep-
JIOTO 1 BU3HAYAETHCS Yac 3JIHCHEHHS PO3MOJUTY CrajiKy. Y HACTyIMHHUX
IIyHKTaX MOBA #Jie Mpo Te, 110 TOJIOBHUM CIIAAKOEMIIEM MOKIMHOTO € Horo
MEePIINi CHH 13 CTapILOro A0MY, a 3a HOTo BiICYTHOCTI — CTapILHiA 32 BIKOM
cvH. JKiHKH MOXKYTh yCIIaIKOBYBaTH MaiHO, 32 BHHSTKOM POJIOBHX 3€Mellb,
sIKE BOHH MOXXYTh OTPUMAaTH y IOBiYHE KOPUCTYBaHHs, ajie 0e3 mpasa mpo-
Jaxy. 3a BiICYyTHOCTI X y pOJi YOJIOBIKIB XKIHKH MOXKYTb YCIIaJKOBYBaTH
3eMJII0 Y MTOBHY JOBIYHY BIIACHICTH [4, ¢. 254-255].
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Konekc nependauae tpu cryneHs cnaakoemiis. CriakoeMenpb Nepiio-
IO CTYIEHSI — CTapUINi CHUH € TOJIOBHUM CHAJKOEMIIEM, SIKUH OTpUMYE
OUTBIITY YaCTKY CTIAJKY, HiJK OyIb-IKHH 13 ciaroeMniB. CriaroeMili Ipyro-
TO CTYNEHS! — iHIII CHHY MOBHHHI OTPUMATH OLNBIIY YacTKy, HK YacTKa
CIIaIKOEMIIIB TPETHOTO CTYIICHSI, JIO SIKUX HAJIXKATh JJOUKH. SIKIIIO TIOMepIuii
3aJIMIIMB CHHIB Ta JOYOK, BOHH YCIIaJKOBYIOTb YCIO HOro BiIacHiCTh. Bnosa
HE Ma€ YacTKU y CHaIIUHi, SIKIIO Mics TOMEPIIOTO 3aJUIIIIUCh POaNYi
i3 Hioro BiacHoro poxny. [1po 1 wactky manu nmorypOyBaTucs ii Jith. Hoosik
TAaKO)X HE MOXKE yCIIQJIKyBaTH BJIACHICTH CBOE1 OPYKHMHU O€3 3aroBiTy, 3a
BHHATKOM BUIIAJKIB, KOJIM y Hel HE 3alIMIIMIOCH JiTeH 1 B3araii Hemae
poauyiB i3 i BIacHOro poxay. SAKI0 moMepiinii He 3aJIMIIUB CHHIB, HOTO
CTaplIa A0YKa 13 CTApILIOro JOMY € HOro roJIOBHOIO CIIAAKOEMHULIEIO. € 11U~
Ha ITUTHHA YCIAAKOBYE YCIO BIACHICTh TIOMEPJIOro. BUHATOK CTaHOBIATH
POMOBI 3eMli, SIKi HE YCIaKOBYIOThCS JKiHKAMH, ajieé MOXKYTh OyTH OTpH-
MaHi HUMH 0€3 IipaBa NpoAaXy. SKIII0 MicIIs HOMEPIIOTo 3aJIUIIHIINCh T0UKH,
aJie He 3aJIMIIMIIOCS CHHIB, HE iCHYIOTh CTIAJAKOEMLI APYTOTo CTyMeHs. SIKio
micist cMepTi 0aTbKa 3ajIMIIWINCh CHHH, ajie He 3alIMIINIIOCh JIOUOK, He
ICHYIOTh CITAIKOEMIIi TpeThoro cTymeHs. [loniOHa cuctema mopsaKy ycnau-
KyBaHHS nependaueHa i CTocoBHO OoHYKiB [4, 1. 19-37, c. 255-256].

[Monoxenns ni. 38—53 perymoTh paBuiIa yCHaIKyBaHHS BIACHOCTI
HE3aKOHHOHAPO/KEHUMH NIiThMH, SKi HaJIeXaTh A0 MaTEPHHCHKOI JiHii
1 yCHaJIKOBYIOTh BJIACHICTH OMEpJIoi Marepi. Ko BoHa He 3aluIinia
3aKOHHHUX JITEH 1 moMepsa paHilie cBOro 0arbka, HE3aKOHHI JITH MiCIs
CMepTi Jija yCHaJKOBYIOTh BIACHICTh MaTepi BiMOBIAHO O CTYNEHS
yCcmaakyBaHHA. SIKIO A1l HE3aKOHHOHAPOMKEHOI AUTUHU HE Ma€ JIiTed
OKpiM Matepi 1€l TUTHHU 1 AKIO MaTH ITOMepJia paHillie 3a CBOro 0aTbka,
HE3aKOHHOHApOIKeHa IUTHHA € 3aKOHHUM CIIaJKOEMIIEM CBOTO Jifa. Y3a-
KOHEHI LUISIXOM IITI00Y AiTH PO3MIANAIOTHCA SIK 3aKOHOHApOIXKeHi. 3a
BiJICYTHOCTI 3aITOBITY HE3aKOHHOHAPOKEHI JIITH HE MOXKYTh OyTH CIaJIKO-
eMISIMU. SIKIIO CHaZKOEMIIB B3araji HeMae, BIACHICTh MOMEPIIOro Haf-
XOIUTD Y PO3MOPSIKEHHS MiCLIEBUX OpraHiB BIaJu. SKII0 MOMUpae riaBa
pomy, CIiagKoeMeIb 0OMpa€eThCs CiMEHHOI0 panoro [4, ¢. 256-257].

Y HaCTYITHUX IMiIPO3/iIaXx BU3HAYAIOTHCS 0COOINBOCTI 3aIOBITY, IKUM
BH3HAETKLCS BUTLHO 3p0o0JieHa 0COO0K0 32 )KUTTS 3asiBa MO ii OaKaHHS PO3-
MOAUTUTH CBOIO BIACHICTb MICIsi CMEPTi. 3alOBIT MOXKE OyTH YCHUM 1 TUChH-
MOBHM, 3aBipeHUM O00OpaHUMH aBTOPOM 3aIOBITY CBiIKAMH y MIPUCYTHOCTI
JOPYXHUHU YH IPYKUH. 3aII0BIT BU3HAETHCS HEAIMCHUM Y pa3i, KOJH Iif] 4ac
Horo ykIiajanHs po3yM 3amnoBifava OyB rocnabieHuii 00)KeBisIsM, XBOPO-
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0010, ¢’ THIHHSAM 200 PaNTOBOIO PO3JIIOYEHICTIO. 3aKOHHICTB 3alOBITY 3 IIUX
MOTHUBIB HE MOe OyTH 3arepedeHa *KOIHO 0C000I0, OKPIM 3aiHTepeco-
BaHOi cropoHU. [loniGHIM YMHOM 3acBimuy€eThCs yCHUI 3armoBiT. [Incemo-
BUil 3aIOBIT He MOyke GYTH HANMCAHWIA MPOCTHM OfliBIEM. Moro mosuHHi
HaJIPYKyBaTy HA MAITUHII 200 HAIKCATH YOPHUIIOM YU XiMIYHUM OJIIBLIEM.
CBiK# 3aCBITUYIOTH MiANHC. Y JOKYMEHTI HIIlIO HE MOXe OyTH JIOTIFICaHe.
[TuceMoBui 3amOBIT MOKe OyTH 3MiHEHUH a00 aHyTbOBaHHUI IIISIXOM YKJIa-
JIaHHsI IHIIO0TO 3amoBity [4, ¢. 257-259].

[Minpo3min «3aranbHi MONMOXKEHH MTepeadadae, mo ocoda, ska He J10-
csrna 21-piuHoro BiKy, He MOKe pOOHTH aHi YCHOTO0, aHi MMCHbMOBOTO 3aT0-
BiTy. [IMchMOBHI 3aIIOBIT HE MOXe OyTH 3MIHEHHI 200 aHYIbOBAHUI YCHUM
3armoBiTOM. Y TOH e Jac yCHHI 3aI0BIT MOXKe OyTH 3MiHeHH a00 aHyITbO-
BaHMIi MTUCbMOBHM 3aIlOBITOM 32 YMOBH, 110 0COOH, AKi 3aCBiAYMIN YCHUN
3aIlOBIT, SIKIIO BOHH HB1 H JOCSDKHI, € MPUCYTHIMU IIiJ] Yac YKIaJIaHHS
MIICBMOBOT'0 3aIOBITY. 3aI0Bia4 MOXE 3all0BiaTH yCIO CBOIO BIACHICTB,
HE 3raaylouy KOXXeH OKpeMH HassBHUH y HOTO TOCIIOAapCTBi MpeaMeT Ha-
nepenoHi oro cMepti. Kosu 3amoBigay BiAMKUCY€E 3aIOBITOM TUIBKH Yac-
THHY CBOT'O TOCIIOAPCTBA, PO3IOLT OCTAHHBOTO CIIAJKY, OYMIICHOTO Bif
0OpriB Ta MOAATKIB, 3MIMCHIOETHCS BiJIMOBIIHO 10 MPaBWI YCIAJAKyBaHHS
0e3 3aroBiTy. BUHATOK CTAaHOBIISATH BUITAJIKH, KOJIK 3aKOHHUH CIIaJIKOEMEITb
OTpUMYE 3a 3amoBiTOM HepeBard. Toji BkasaHa y 3amoBiTi Horo 4acTka
OepeTbes 10 yBard Mij] 4ac BUALIEHHs 1Or0 YaCTUHU B OCTaHHBOMY CHaJKYy.

HactynHi MOTUBH BBOXXAIOThCS IOCTATHIMH JIJIs1 TI030aBJICHHS 3aI10Bi/1a-
4YeM 3aKOHHOTO CHaJKOEMIS TIpaBa Ha CIAAOK: a) SKIIO 3aKOHHUH CIIaaKo-
€Melb BCTYIAE y 3B’S30K 13 APYKMHOIO 3aMoBifada; 0) sSKIIO 3aKOHHUH
CHaJIKOEMEllb HaMaraBcsi BOUTH 3aroBijada a0o 3apaaTu Homy 4M pigHii
Marepi TSHKKHX MTOOWTTIB; B) SKIIO 3aKOHHUH CHaJKOEMEIh 0e3 MOBayKHOI
NPUYMHY HE MIKITyBaBCs MO 3aroBigava, KoM TOH BiAdyBaB y LBOMY IO-
TpeOy BHACIIIZOK TOJIOIYBAaHHS Yd XBOPOOHU. 3aroBijjad MOBUHEH YiTKO BH-
TOJIOCHTH TaKUH HaMip i BKa3aTH y 3armoBiTi npuanHy. [lo30aBieHomy mpasa
Ha CMaJ0K CHAKOEMIIIO HaIa€ThCs MPaBO BUNIPaBAaHHs IIEpe] 3aoBifaueM
abo mepen ciMEeHHOI0 paoro. Y pasi 3°sicyBaHHsI TOTO, 1110 0c0o0y Oyr10 1mo30as-
JIEHO CHajKy Oe3 TOCTATHIX ITiICTaB, 3aMOBIT CKACOBYETHCS 1 CMAJIOK Tepe/ia-
€ThCS BIATIOBITHO JI0 PaBWJI YCIIaAKyBaHHs Oe3 3amnoBity [4, c. 259-260].

VY 1965 p. y Csasinenai Oy yxBanenuid Kojgeke 3Bu4aeBoro npasa
yCIaaKyBaHHS 1 PO3MOPSIKEHHS FOCIOAAPCTBOM CBa3i, sIKMii HaOyB cuiIH
3akony. CtpykrypHOo Konekc cknagaBcs i3 BOCbMH 4acTHH (PO3A1JiB):
1) Beryn. OcHoBHE 3acTOCOBYBaHE 3eMenbHe MpaBo. 2) [IpaBoBi momoxeH-
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HS, SIKi PEryaIooTh yernaakyBaHHs. 3) [puHnunu ycnaakyBaHHS i po3mno-
Iy rocriogapctsa. 4) Po3nopsimkeHHS TOCIIONapCTBOM. 5) YenaaKyBaHHS
0e3 3aroBiTy: PO3MOALT BIACHOCTI. 6) [IpmKUTTEBI PO3MOPAKEHHS 1 PO3-
MOPSIKEHHS 3a 3aroBiToM. 7) YemaaKyBaHHS IpaB i 000B’s3KiB CTOCOBHO
oci0: omikyHCTBO. §) YenaaKkyBaHHS MOCAI.

[lepuuii Ta 4eTBepTHH pO3IiaH PaKTHYHO HE TOPKAIOTHCS MUTaHb LI0JI0
yCIaAKyBaHHS. Y MEPIIOMY PO3Iili BKa3yIOThCS BIIACTI, SIKi PO3NOPSIILKa-
FOTHCS 3eMJICIO, CIIOCOOM NPUA0aHHS 3eMJIi, iepeaada IpruOyTKIB Bl 3eMITi
1 mpuU3ynuHEeHHs IpaB Ha Hel. HopMmu >k ueTBepToro po3ziny BU3HAYAIOThH
MOB’sI3aHi 13 CMEPTIO PUTYaJH Ta MPOLEAYPH: BUKIAAAIOTh BU3HAUYCHHS
MicClLisl TTIOXOBaHHS IMOKIMHOIO, Mepioj] MOXOBaHHS, 00paHHS CIIaKOEMIIS,
YHpaBUTENSI TOCIOAAPCTBA, BU3HAYAIOTh 00OB’SI3KM Ta MpaBa OCTAHHBOTO,
YCYHEHH: 0T BiJI Ocaay, BiIMOBY YIIPaBUTEIIS Bijl BUKOHAHHS 000B’S3KiB,
NpU3yNUHeHHsT QYHKIIH YIpaBUTEIsl, a TAKOXK CTPOKHU PO3JIIIICHHS TOCIO-
napctsa [5, c. 152-153, 159-162].

Hopmu TpeTsoro po3niny BUKIaAal0Th HPUHINIH YCIaJKyBaHHS 1 pO3-
MOALTY TOCTIOAPCTBA. YCIaIKyBaHHsI 32 IMMH HOPMaMHK 3BUYAEBOTO 1TPaBa
CBa3i, K 1 TAaH3aHIHCHKOTO, — TMaTpUIIiHIHE. YCIaaKyBaHHS 3eMJIi Ta py-
XOMOCTI, BKITIOUAIOYH Xy100Y, 3aCHOBaHE HA BU3HAHHI CIIAJAKOEMIIS 1 HU3KU
JPYTOPSIHHX craqKoeMiliB. CHCTeMa yCIaKyBaHHS IPYHTYETHCS HA TOMY
MPUHIMII, II0 CTAPUIMKA CUH KOXXKHOTO JIOMY Y IOJIIraMHOMY IOMOTOCIO-
napctBi abo cTapuinii CHH YOJIOBiKa TiNBKW OAHIET IPYKUHU OTPUMYE
OLIBIIY YaCTUHY Y OY/Ib-SIKOMY 3JIUIIIEHOMY HOro 0aThKOM rOCIIOapCTBI.
AJle 11e MOJIOKEHHSI OIINPIOETHCS TAKOXK Ha MOJIOJIINX CUHIB, Y KOXKHOMY
BUTAJKy MEHIIOIO Mipoto. BoBu 3a3Buuaii He MarOTh ipaBa ycIaIKyBaHHS,
x0u4a 1 30epirarTh IIPaBO KOPUCTYBAHHS 3€MJICIO 1 IICBHOIO KIIBKICTIO T'OJIiB
Xy#o0u, 110 MePeHIITN 0 CIaJKOEMLIS TOTO AOMY, WICHOM SIKOTO € BIIOBA,
3a YMOBH, LI0 BOHA MPOJOBXKYE KUTH 13 TAKMM criafkoeMueM. Jlouku He
OTPHMYIOTh YaCTKH Y TOCHOAAPCTBI. 3 BiICYTHOCTI CHHIB Y OyIlb-SIKOMY
MOJIOJIIOMY IOMi y MOJIraMHOMY TOCIIONApCTBi CIAAOK, IO HAJEKUTh
LBOMY JIOMY, OTPUMY€ TOJIOBHUIN cragkoeMensb [5, ¢. 156].

VY BUMaAKy cMepTi YOJNOBiKa, SKIIO HOTO APY>KHHA IIIe € 3JaTHOO JI0 Ha-
POMKEHHS JiTeH, BOHA MOYKE B3SITH JIEBipaTHHI NDTIO0 13 OparoM MOKiiHOTO.
HapomxeHi Biji Takoro IUTIO0Y JIITH BBKAIOTHCS IITHMH MOKifHOTO. CTapimii
CHH € TOJIOBHUM CIIAJIKOEMIIEM, SIKIIO Y IOKIHHOTO OyJia TUTHKY OjIHA JPY>KHHA
(mi3HiI ycmamkoBaHa), a00 CIaJIKOEMIIEM MOJIOIIIOTO JIOMY, SIKIIIO JIEBipaTHHI
nuTio0 Maia ApyXKHHA, 10 Haiexana 10 nporo aomy. OmHak 3BHYail He
3000B’513y€ JKOIHOTO 13 OpaTiB MOKIKHHOTO OpaTy MUTIO0 13 HOro BIOBOIO.
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[Ticnst cMepTi YoMNoOBiKa 0 CKIIALy CHaKYy, SKAH MiJJIsrae po3noaity Mix
CIaIKOEMITSIMU, BXOIISITE: a) MAHO Ta MAifHOBI MpaBa: 3eMebHI IIpaBa, ToO-
TO Taki MpaBa Ha 3aHATTS ¥ BUKOPUCTaHHS 3eMJI1 1 KHUTIIA, sIKi OyJTi HajaHi
MOKIHHOMY BOXZieM abo sIKi BiH ycnaaKyBaB (IIepeBaKaroqiMH MPpaBaMu Ha
3aHATTS 3eMJIl € YCIaKOBaHI IpaBa); Xy/no0a, BKIFOYaloud KPYIHY porary
Xyno0y, Ki3, OBellb, CBUHEH, JOMAIITHIO IITHUITIO0, COOAK, OCIIB Ta KOHE; pyX0-
MICTBb, BKITIOYaI0uH TOCYA, 30pOI0, IPUKPACH Ta iHIL OCOOMCTI pedi; CydacHa
pyXOMa BIIaCHICTh, BKIIIOUAIOUH MeOITi, TIOCY/I, TIOOYTOBY TEXHIKY, aBTOMOOI-
J1i, Tporri, 6aHKiBChKi paXyHKH, CTPaXOBi BHECKU, BHECKH B OIIAHMX Kacax,
aKuii; 0) JOroBipHI IpaBa HE CKIAJAIOTh YAaCTUHY CHAJKYy; B) MO30BH, IO
BUILTUBAIOTH 13 JIOTOBOPIB Ta MPaBOMOPYIIEHb, — SIK HETaTHBHI, TaK i MO-
3WTHBHI; T') OITiKa HaJ| HEMIPABO3IaTHUMH, BKIFOYAIOYH BIiB, HE3aMIKHIX
JIOYOK, 3aJIeKHUX OCIO YONOBIYOI i JKIHOYOT CTarTi; 1) TPAAUIIHHI TIOCaIH,
BKJIFOYAIOYU TUTYJIH OaHTBaHEHKOCI, TiHABYHA, TIKYIY, SIKi JIAIOTh MpaBa Ha
MIOJIITHYHI Ta TIEBHI peiriitai mocamm [5, c. 158-159].

Hopmu n’siToro po3aiiy BperyaboBYIOTh MOPSIIOK PO3IIOALTY TOCTIonap-
CTBa 32 BIZICYyTHOCTI 3aIOBITy. BOHH CTOCYIOTHCSI YOTHPHOX THIIIB TOCIIO-
napcTBa: 1) rocnomapcTBO YOJIOBiKa, SIKUM Ma€ OJHY APYKHUHY, KOJH Y HbO-
ro HE 3aJUIIUIOCH JiTel; KOJIH Y HbOTO 3aJUILMINCh TUTBKH JTOYKH; KON
y HBOTO 3JTUIIWINCH CHHU | JIOYKH; 2) TOCIOAPCTBO YOJIOBIKA 3 BOMA YU
OinbIIIe APy KMHAMU, KOJIH Y TIOKIHHOTO HE 3aJIUIIIIIOCH AiTEH; KOIH y HhO-
T'0 OKpiM BJIiB 3JIMIIMINCE 1 JOYKHU; KOJU Y HHOTO 3aJUILMINCH CHHH 1 10-
YKH; 3) TOCIIOJAPCTBO HEOAPYKEHOTO YOJIOBiKA; 4) rOCoJapcTBO KiHKU
He3aMDKHBOT 00 3aMIXXHBOT, 110 TTOMepJIa 3a KHUTTS CBOTO YOJIOBiKa. B ycix
BHIAJKaxX MOBHONPABHUMH CIIaJKOEMLSMHU CTAIOTh YOJIOBIKH, a )KIHKH
OTPUMYIOTh YaCTKY CIaJIKy Ha TIEBHUH Yac abo B yMOBHY BIJIACHICTb. [Ipu
LFOMY HOPMH IIPO PO3MO/ALT TOCIIONAPCTBA 3@ BIICYTHOCTI 3aIIOBITY HE M0-
BUHHI CyNIEPEUUTH MOJIOKEHHAM, SIKi CTOCYIOTHCS IPIKUTTEBUX PO3MOPS-
JDKEHB 1 yCIaJIKyBaHHIO 32 3aroBitoM [5, ¢. 162—167].

HlocTuit po3ain GopMyIToe TOPSAOK NPHKUTTEBOTO PO3NOALTY CHAKY,
30kpema: 1) [IpaBo Ha MPIKUTTEBE PO3MOPSIKEHHS MAfHOM. 2) 3aKOHHICTh
MPYKATTEBOTO PO3IIOJLTY: TPABO BIIXMIIATHCH BiJl HOPM yCIaJIKyBaHHS Oe3
3aroBiTy. 3) [lo36aBneHns canky. 4) BigdykeHHS BITaCHOCTI CTOPOHHIM.
o * cTocyeThbes 3amoBiTy, HopMu GopMyroroTh: 1) [IpaBo ykmagaru 3a-
noBiT. 2) ®opmMaibHOCTI B yKIaaaHHi 3amoBity. 3) [IpaBo3naTHicTh s
yKIamaHHs 3anoBity. 4) CkacyBaHHs 9 3MiHa 3am0BiTy0. 5) Berym 3armmo-
BiTY y Hit0. 6) OCHOBHU 3aKOHHOCTI: IPaBO BiACTYIATU Bifl HOPM YCIaIKy-
BaHHsI 0e3 3aroBiTy. 7) OCHOBH 3aKOHHOCTI: IPABO BIAXHIISTHCS Y 3aIIOBITI
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BiJl MPMXKUTTEBOTO po3mnofiny [5, c. 167-170]. CroMuii po3ais MiCTUTh
HOPMH, III0 BPETYIbOBYIOTh MUTAHHS OMIKYHCTBA BIOBH YH BJIIB, JIITEH Ta
THIINX 3aJISKHAUX 0Ci0 SK yCIIaJIKOBAHHUX CITaIKOEMILIMH TTPaB Ta 000B’ S3KiB.
B 000x ocTaHHIX po3ainax SCKpaBo MiJKPECIIOETHCS Oe3MPaBHICTh KiHKU
[5,c. 171-172].

Hopwmu octaHHBOTO, BOCBMOT0, PO3IiTy Nepen0ayaoTh yCaaKyBaHHS
OIIKYHOM THX TOCaJ, sKi 00iliMaB MOKiHHUM, a came: 1) maBu cim’i (go-
MOTOCTIONAPCTBA) — YMHYM3aAHA, 2) TIABU PORY — icighyHOa, KU BiIOMUI
TaKOX SIK yMHYM3aHa; 3) IONITHYHI Tocann: ymHmeeana denxoci (IpUHIT),
iHdyHa (TyOepHaTop), cixyity (BOXKb); 4) IEBHI PENiTiiiHi OCaIH: «BOJITHUX
YaKITyHiB», sIKi OepyTh y4acTh y MOPIUHIN epeMOHil 1HI[BaIa; BOHH BiJl0-
Mi IK Oemanmi, 3HaxXapiB (minvaHea), IKi OEPyTh YIaCTh B iHYGAId 1 TOTYIOTh
JUISL TIPAaBUTENS Pi3HI PUTYaIbHI LITIONII 3aCO0H.

BinamoBiaHo 10 3arajibHUX MPaBHJI, ikKkocana (OTIKYH) Ma€ Taki Xk mpa-
Ba Ta 000B’I3KH BiTHOCHO BIIACHOCTI, SKUMH BOJIOMIB MOKiHHUH [5, . 172].

VY 1968-1969 pp. y Kenii BuiiiioB 1pyxoM ABOTOMHUI 3Bl HOpM 3BH-
4aeBOTo MpaBa JECATKIB HAPOJIB, SIKi PETYIIOBAIH HUTIOOH] BiJIHOCHHU
1 IopANoOK ycnaakyBaHHA [6, ¢. 174-226]. 3Big He HaOyB CHIIH 3aKOHY
1 CITy’)KUTh JTOBIJKOBO-KOHCYJIETATHBHUM MOCIOHMKOM JJIS CYIUIIB, FOPUC-
KOHCYJIBTIB Ta aJ[BOKATIB, Yepe3 M0 HOro MOXKHA Ha3HBAaTH «KOJCKCOM)»
nie yMoBHO. IIpaBom KeHil BU3HAIOTBCS YOTHPH CUCTEMH YCIaKyBaHH:
BIONOGIOHO 00 3AKOHY; 3A4 36UYAEBUM NPABOM, 3d THOYCLKUM NPABOM, 34
MYCYTbMAHCOKUM npasom. Y 3B’SI3Ky 13 UHCICHHICTIO €THOCIB Ta Pi3HO-
MaHITHICTIO CUCTEM YCIaJKyBaHHS CTPYKTypa 3BOAY CKIAaa€ThCA 13 HOTH-
PBOX YacTHH. Y HepIliil i3 HUX XapaKTepU3yIThCS Pi3HI CUCTEMH CTIAAKO-
BOTO TIpaBa, 2 B OCTAaHHIX BHKJIJIAIOTHCSI HOPMH 3BUYA€BOTO MpaBa Haii-
YUCIIEHHIINX HAPOMIB: KiKyito (4acTrHa Npyra); kKam0a (JacTHHA TPEeTs);
Mepy (YacTuHa 4eTBepTa). Y LUX TPhOX YACTHHAX y3arajJbHEHO i 3BUYaeBe
MpaBo MEHII YHceNbHuX HaponiB Kenii: emOy, MOepe, ricyry, Hiia, KiTyi,
Tapaka Ta HIInX.

Ha nmovaTky Ko’HOT IPUCBAYEHOT KiKyi10, KaMOa Ta Mepy YacTUHH BH-
KJIaJJat0ThCsl 3arajibHi IPUHITUIN YCIIaJKyBaHHS i pO3IOALTY TOCIIONapCTBa.
YcmankyBaHHS 3a PaBOM KiKyito € marpuiiHiitauM. [IpuHiun ycmanky-
BaHHSI IPYHTYETHCSI HA PIBHOMY PO3MOILTY BIaCHOCTI YOJIOBIKa MixK HOTO
CHHAaMHU 33 YMOBH, 1110 CTAPIIUI CHH MOXKE OTPHMATH JIeI0 OLIbIITY YacTH-
Hy. Y TOJiraMHOMY TOCIOJAPCTBI PO3MOALT BiIOYBAa€THCS MK JOMaMHU
IOpyxuH. BroBu, xoua i He BOJOAIIOTH aOCOMIOTHUM MPAaBOM Ha 4aCTKY
y TOCIIOJAPCTBI, MalOTh MPABO JIOBIYHOTO KOPHCTYBAHHS JIUISTHKOIO 3eMJTi
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1 MeBHOIO pyXoMicTio. Jlouku 3a3BHUail BUKIIIOYAIOTHCS, OJHAK MOXYTh
OTpUMATH YaCTKY, SIKIIO JHMINATHCSA HE3aMDKHIMHU. 3a BIJCYTHOCTI CHHIB
CHAIKOEMIIIMU € HAMOIMXK4i MaTpuiIiHiiHI poandi MOKiHHOTO, a came —
0aTbKO, pinHi OpaTH, ETMHOKPOBHI OpaTH Ta MaTPUIiHIMHI ASIBKH.

[HCTHUTYT yKIIa[aHHs 3aOBITYy BU3HAETHCS KiKYHIO, X0Ua 3aloBIT HE
TTOBMHEH BiJIPI3HATHCS BiJI 3arajbHUX MIPUHIUITIB yCIIaAKyBaHHs [6, c. 178,
190, 202].

BrnacHicTb 3a3BHuail po3MOAUISETHCS 32 )KUTTSI 0aTbKOM ITOMIK CBOIMHU
CHAaKOEMITIMHU TIiJ] 9ac IXHBOTO ofpyxkeHHs. [licas cmepTi 4onoBika min-
JISITaloTh PO3MOLTY TaKi HOro mpasa Ta 000B’SI3KU: @) 8IOHOCHO 8IACHOCHI,
sIKa BKJIIOYAE: 1) 3eMITI0, y TOMY YHUCITi CydacHi HEpYXOMi CIIOPY/IU, HAIIpH-
KJIaJ KaMm’sHi OyTMHKH, aJie BUKIIIOYA0YH XWXKI KiKy#Io, sSKi He po3Tisia-
IOTBCS SIK HEPYXOMICTB; 2) XyoOy, BKIIIOUAIOUH KPYIIHY poraty Xynooy, Ki3,
OBellb; 3) TpaJuIiiiHy PyXOMY BIIACHICTh, Y TOMY YHCII YpOXKai, MOCY/I,
Me0Ii, 30poto, IpuKpacH; 4) CydacHy pyXxOMY BIIACHICTh, BKIIFOUAIOUH CY-
YacHy MOOYTOBY TEXHIKy: pajionpHiiMadi i TeneBizopH, aBToM001Ii, TpoIi,
0aHKIBChKI paXyHKH, BHECKH OIIaJHMX Kac Ta akilii B KaMIaHisx; 6) 6i0-
HOCHO 0Ci6, BKITIOYAIOYH BIIiB, HETIOBHOJIITHIX Ta IHIMUX 3aJICKHHX; 8) HO-
306u abo 6opeu BITHOCHO TpeTix ocib [6, ¢. 178-179].

Hopmu 3Bony, sik 1 Kogekcu Kenii ta Tan3aHii, peryowTh 311HCHEHHS
MIOCMEPTHUX PUTYaJIiB Ta NPOLEYpP, OOpaHHS TUMYACOBOTO YIPABUTEIS
TOCIOAaPCTBOM MOKIMHOTO, BU3HAYECHHS HOTO MpaB Ta 000B’SI3KiB, a TAKOXK
MPUITUHEHHS Horo QyHKIH [6, c. 179—182]. [Ipu ipoMy, Ha BigMiHY BiJ
Konexcy Crazinenny, sikuit mepemdoadae 0COOTMBOCTI YCIaAKyBaHHS JIUIIIS
YOTHUPBOX TUIIB rocnonapcTsa, 38ia Kenii Hanivye cimM THITIB TocriofapcTsa,
IO MMiIAraTs posnoaity: 1. [ocnomapcTBo oApyKEHOTo YOJIOBIKA 3 O1-
Hi€I0 APYKMHOI0, CHHAMH Ta I0YKaMH. 2. ['ocriogapcTBo 4onoBika 3 ABOMa
4u OibLIe Ipy>KUHAMH, CHHAMH # ToukaMu. 3. [ocmonapcTBo oapy)eHoro
YOJIOBiKa 3 OHIEI0 YM OUIbIIE APYKHUHAMHU, OS3AITHOrO a00 TUIBKHU 3 J10-
ykamu. 4. [ocriomapcTBo HEOAPYKEHOTO YOJIOBiKa. 5. [ocmomapcTBO BIOBH.
6. l'ocmomapcTBo 3aMikHBOT XKiHKH. 7. [0cnoaapcTBO HE3aMKHBOT KIHKH
[6, c. 182—186]. Hopmu 3Bomy peryio0Th MOPSIOK YCIIaIKyBaHHS TOCIIO-
JapcTBa 3a NPHKUTTEBUMHU PO3MOPSIKCHHSIMH 1 3a 3all0BITOM, a TaKOX
yCIaIKyBaHHS MPaB i 000B’sI3KiB CTOCOBHO OCi0 (OImiKa).

TakuM urHOM, 3A1HCHEHHUI MOPIBHAIBHUIN aHANI3 HOPM 3BUYAE€BOTO
mpaBa adpukaHchkux AepxkaB Kenii, CBazinenay i Tan3anii nae migcra-
By IIMTH TakuX BHCHOBKiB. TEKCTH JOKYMEHTIB MOMITHO BiJpi3HAIOTHCS
0co0IMBOCTIMU CTPYKTYpH. 3BiJ KeHii MiCTUTh IpaBOBi 3BU4ai TPHOX TPYII
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HapOJiB KpaiHu. YCIM MM TpyIiaM BIACTUBUH PO3MOALI TOCHIOAAPCTB, IO
MiJUISITal0Th yCHaJAKyBaHHIO, Ha ciM TumiB. Konexc CBasiieHy MiCTUTh
HOPMH 3BHYAEBOT0 [IPaBa JIKIIIE OJIHOTO HAPOAY 1 Iependadae YOTUPH THITH
takux rocrnogapcTB. Y Komekci Tan3aHii B3aram He CHCTEMAaTH3Y€ETHCS
MaitHo momepioro. OJHAaK MPUCBSIYCHA CMAJKOBHM BiTHOCHHAM OCTaHHS
YaCTHHA YITKO PO3MOAUIAETHCA HAa IPOHYMEPOBaHI IIyHKTH, SIKi CBOIM 00-
CSATOM Ta (POPMYIIFOBAHHSIM HAraJylOTh CTaTTi KOJEKCIB pOMaHO-TepPMaH-
CBKOTO THITY.

3mictoBHO x HOopMH Kojekcy TaH3aHii 30BCIM HE BiJIPi3HSAIOTHCS Bijl
nonoxens Kogekcy Cazinenay ta 3Boxy Kewnii. Hesnauni po36ikHOCTI
Y BHUKJIQJIaHH]I TEKCTiB MOJATAIOTH JINIIE y 00cATaX 4H OUTBI JeTalbHUX
(hopMyNTIOBaHHIX THX YW IHIIMX NoJjoxeHb. 3Bix Kewnii, Ha BiAMiHY Bix
Konexcis Tanzanii Ta CBasinenay, He HaOyB CHIM 3aKoHY. BiH ciyxuTh
JIOB1JIKOBO-KOHCYJIbTAIIIHUAM JTOBIJITHUKOM FOPUCTaM Pi3HUX MPodisiB, 110,
OJIHAK, He IT030aBJIse HOro 3MICTOBHOI CX0KOCTI 13 o3HaueHnmu Komexcamu.

CramkoBi BITHOCHHH yCiX TPbOX O3HAYEHUX JCPIKAB MAIOTh ITaTPHITi-
HIHHN XapakTep 1 JOCUTh OKIAJHO 1 CKPYMYIbO3HO PETYIHOOTHCS 3BH-
YaeBWM IIPaBOM. 32 Or0 HOpMaMU BiJl OKIHHOTO JIO CHaJIKOEMIIIB 3ii-
CHIOETBCS TEPEXia He TIIBKU PyXOMOTO i HEPYyXOMOTo MaiiHa, a W LiTuii
KOMITJICKC MpaB, 000B’S3KIB CTATyCIB i mocaa. Y TpaaulliitHOMYy MpaBi of-
HAaKOBO [IIOTh SIK HOPMH MPO PO3IMOJIIJI TrOCIOJAPCTBA 3a MPUIKUTTEBUM
YCHUM PO3MOPSKEHHSM TOCTIOAAPS, TaK 1 32 MACAHUM 3aIlOBITOM, IO
3IIHCHIOIOTHCS 32 OJHAKOBOKO MPOIICYPOIO 3aCBiTUCHHS.

BiamoBinHo 10 3BU4Ya€BOTO MpaBa 3HAYHA YaCTHHA WIICHIB CiM’i TO-
MEpJIOTO YCYBAETHCS BiJl yCHaaKyBaHHS MaiiHa. Criajok po3noIiise€Thes
MK HAHONMMKYMMU poArdaMy oKiiHoTo. [Tpu 11boMy a0COMOTHUM MPaBoOM
KOPHUCTYIOThHCS YOJIOBIKH, YaCTKa CHAJKy SKHX 3aJICKUTh BiJ 10T HU3KU
YUHHUKIB, MIEPEAYCiM BiJ BiKy Ta ctarycy ciM’i. JKiHKH TakoX, 3aJIe:KHO
BiJ] CIMEHHOTO CTAHOBHIIIA, MOXKYTh YCIIaJIKOBYBATH HEBEIUKY YACTKY Maii-
Ha JIMIIE B YMOBHY 1 THMYAacOBY BJAcHiCTh. CIijl TAKOX 3a3HAYUTH, 110
O11b11 TTMOOKOMY PO3YMIHHIO CTIQJAKOBUX BITHOCHH HAapoIiB apUKAHCHKHX
JIEpKaB MOXKE CIPUSTH OKPEME BUCBITIICHHS 0COOJIMBOCTEH NMUTFOOHO-Ci-
MEHHHUX Ta 3€MEJIbHUX BIIHOCHH.
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3unuenko E. HaciienoBanue no o0b14HoMy npaBy a)puMKaHCKHX rocy-
napers (Ha npuMmepe Kenun, Ceazuienaa u Tanzanumn)

B cTarhe Ha OCHOBE CPaBHUTEIILHOTO aHAIN3a YCTAHABIUBAIOTCS 0COOEHHOCTH
HacJIeA0BaHMs 110 OOBIYHOMY NPaBy apUKaHCKHX TocynapcTB Ha npuMepe Kenuw,
Caasunenna u TaH3aHUU. ABTOP NPUXOANT K BHIBOAY O HAJTHMYUH CTPYKTYPHBIX
OTIIMYHH U ONIPEIETISIOLIET0 COIEP KAaTENbHOTO COBIIAJICHUS HCCIIEyeMbIX OObITa-
eB. [IpemycMoTpeHHbIE OOBIYHBIM MIPABOM YKa3aHHBIX FOCYAAPCTB HACJIEACTBEHHBIS
OTHOIICHHMS HOCAT NaTpWINHEHHBIH XapakTrep. OHM 00eCcIeurnBarOT HacIeJOBaHNE
MYXYMHAMHU BCETO ABMXMMOTO U HEIBUKUMOT'O UMYILIECTBA, & TAK)KE Pa3INUHBIX
paB, 00s13aHHOCTEH, CTaTyCOB U JJOJDKHOCTEH. BIOBBI ske 1 He3aMyKHHUE KEHIIH-
HBI MOTYT TMOJy4aTh BO BPEMEHHOE YCIOBHOE BJIa/ICHHUE JIUIIb OTJCIbHBIC BHJIBI
HEJIBUKUMOTO UMYILECTBA.

Kniouegwie cnoga: obpiunOE mpaBo, HaciaenoBanue, Kenus, Casuneny,
Tanzanus.

Zinchenko E. Inheritance on a common law of the African states (on an
example of Kenya, Swaziland and Tanzania)

In article on the basis of the comparative analysis features of inheritance on
a common law of the African states on an example of Kenya, Swaziland and Tan-
zania are established. The author comes to conclusion about presence of structural
differences and defining substantial coincidence of investigated customs. Provided
by a common law of the specified states hereditary relations carry patriliner char-
acter. They provide inheritance by men all movable and real estate, and also the
various rights, duties, statuses and posts. Widows and unmarried women can receive
only separate kinds of real estate in time conditional possession.

Keywords: a common law, inheritance, Kenya, Swaziland, Tanzania.
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YIIK 340.15(477)°1905-1907”  A. Kozauenko, KaHRUAAT OPUANIHUX HAYK,
moueHT Kadeapu Teopii mpaBa Ta KOHCTHU-
TyniitHoro npasa IlonTaBchbKoro opuany-
HoTo iHCTMTYTy HanionanpHoro yHiBepcu-
teTy «lOpupnyna akageMia Ykpainu imeHi
SpocnaBa Myznporo»

IIpo6nema 3emcbkoi pepopmu
y nepiop 6yp>Kya3Ho-IeMOKpPAaTMIHOI peBomonii B Pocii
(1905-1907 pp.)

CrarTst pO3KpUBa€ MPUYMHH Ta OCHOBHI HAIIPSIMU MIITOTOBKHU JI0 TPOBEICHHS
pedopmu opraHiB 3eMCHKOTO CaMOBPSITyBaHHS Y Mepiof OypKya3HO-IeMOKpaTHd-
Hoi peBomortii 1905-1907 pp. Po3mistHyTO ypsmoBi Ta 3eMCBKi ITPOEKTH, IO TIepeI-
0adany 3anmpoBaPKEHHS HOBOI BUOOPYOT CHCTEMHU, OOMEXEHHS KOHTPOJIIO 3a Jli-
SUTBHICTIO 36MCTB 13 OOKy ypsiay 1 ryOepHaTopiB, po3MIHPEHHS TOBHOBAXCHD
3eMCHKHX YCTaHOB Ta CTBOPEHHS BOJOCHOTO 3eMcTBa. HeoOXimHICTh JeMOKpaTH-
3a1il 3eMChbKOTO CaMOBpsIAyBaHHs minTpumyBaio IloiaTaBcbke 3eMCTBO. Y TiM
Y 3B’SI3KY 13 TIOPA3KOIO PEBOJIOLIT apChKUIl ypsi BIIMOBHUBCS BiJl IPOBEICHHS
3eMCBKOi pedopmu.

Kniouogi cnoga: 3eMCTBO, 3eMChKE CaMOBPSLyBaHHs, OypxKya3HO-AEMOKpa-
THUYHA PEBOJIOLIS, 3eMChKa BUOOpYa CHCTEMa, BOJIOCHE 3¢MCTBO, IPOEKT 36MCHKOi

pedopmm.

HeoOxinHicTs mpoBeaeHHs pedopMu MiCLIEBOTO CaMOBPSLyBaHHS 3Y-
MOBJIIOE€ HAYKOBHH IHTEpEC HA TOCTPAJSHCLKOMY MIPOCTOPI 10 TpodieMu
3eMcbkoi pedopmu mouarky XX cT. HaykoBIli BBaXKarOTh, 1110 JOCBIJ Mij-
TOTOBKH JI0 TIPOBEICHHS 3¢MCHKO1 pe()OpPMHU Ta €BOITIONIT YCTAHOB 36MCHKO-
TO CaMOBPsITyBaHHS y TIiepiox OypiKya3HO-IeMOKpaTHYHOI peotortii 1905—
1907 pp. Moke cTaTH KOPUCHUM Yy Hal yac [1; 2; 3].

MeToro poOOTH € O3] HPOCSKTIB 1 MPOMO3HUIIIH OO0 MPOBEACHHS
3eMChKO1 peopMu Ta PAKTUIHUX 3MiH, SIKi CTOCYBAJIUCS 3eMChKOT BUOOPUOi
CHUCTEMH, CTPYKTYpPH, YHCEIBHOTO CKJIaMy 1 OPSIKY MisTIbBHOCTI 3¢MCHKHX
YCTaHOB Ta MOBHOB&KEHb 3€MCTB Ha Mpukiai [lontaBchkoro 3emMcTBa.

AHTHIEMOKpaTHYHUH XapakTep 3eMCchKkoi KoHTppedopmu 1890 p. Bu-
KIIMKaB HE3aJIOBOJICHHS IMOMIPKOBAaHO HANAIITOBAHO! YACTHHH 3EMIIIB Ta
CTHMYIIOBaB PO3BUTOK PYXY, III0 MaB 332 METY AEMOKPAaTU3aLiI0 36MChKOTO
camoBpsiayBanHs. HaBecHi 1903 p. ypsin BU3HaB HEOOXiHICTh TPOBEACHHS
3eMCBKO1 pe)OpMH Ta CTBOPHB 3 II€I0 METOIO CIICITIATbHY YPSI0BY KOMICITO.
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M5t yyacTi B miATOTOBLI MPOEKTY pedopMHU KOMICisI iHiLil0Bana CTBOPEHHS
36MCBKHX MICIICBHX KOMITETIB, SKI HAIPAIIOBAIA HH3KY PEKOMCEHIAIIN
CTOCOBHO JIEMOKpPATH3aIlii 3eMChbKOi BHOOPUOI CHCTEMH, YIOCKOHAJIEHHS
CTPYKTYpPH 3€MCHKHX YCTaHOB Ta PO3IMIMPEHHS IXHIX MOBHOBaXeHb [4,
c. 6—89]. YpsimoBa KoMicisi po3IIIsSIHYIIa pEKOMEH/Iallil KOMITETIB 1 Ha [IbOMY
MPUITMHUATIA CBOIO MisIBHICTB, ajke 13 203 MoBITOBHX 3eMCTB 96 He mij-
TPUMAaJIH IPOBEACHH pehopmHu, a 77 BUCTYIIWIIN 34 BiHOBJICHHS YUHHOC-
Ti [Tonmoxkenus 1864 p. [5, c. 684].

Bocenn 1904 p. yactuHa ry0epHCHKUX 3€MCTB BUCTYNHJIA 13 3asBaMU
PO HEOOX1THICTh MPOBEACHHS IeMokpaTiuHuX pedopM y Pocii [5, ¢. 603;
6, c. 147]. 68 nmuctomama 1904 p. y Mocksi BinOyBcs 3’131 IpeCTaBHUKIB
3eMCBKOT0 1 MiCBKOTO CaMOBPSILyBaHHS, A€JIETaTH SIKOTO 3asBHJIHM PO HEOO-
X1IHICTB TIpOBeAICHHS JeMoKpaTHaHuX pedopm y Pocii. Lle 3mycuio imme-
paropa Muxomy 11 yxBanuTu ykas mpo miAroToBKY 0 IPOBEICHHS 3€MCHKO1
pedopmu. IMnieparopcbkuii yka3 MiCTHB IPOEKT, SKUH OKPECIIOBAB OCHOBHI
HaIpsIMH MPOBeIeHHS pe()OPMU 1 HaJlaBaB IMPABO 3€MCTBaM BHECTH Ha PO3-
IS P oy BIacHi mpono3uilii. OMHUM 3 OCHOBHHX HamlpsMiB pedopmi, Ha
MOV 3€MCTB, Majla CTaTH JeMOKpaTH3allis 3eMCbKOI BUOOPYO1 CUCTEMHU.

I3 0cO0IMBOIO TOCTPOTOIO MUTAHHS MPOBEJCHHS 3eMChKOI pedopMu
mocTaso Ha moyarky peomrorii 1905-1907 pp. Hasecni 1905 p. mix wac
Ha/a3BUYaiiHorO 3acizanus [lontaBcbke ry0epHCHKE 36MCTBO BUCTYTIMIIO 32
nepenisan [lonoxenns 1890 p., sike oOMexyBaio mpasa 3emcTBa. [Iporte
T'YOEepHCBHKI 1 TOBITOBI 3éMCBHKi 300pH BiIMOBHITUCS IMiITPUMATH yPSIOBHN
MPOEKT MPOBEICHHS 3eMChKOi pe)OpMHU, MOTUBYIOUH CBOE PIILICHHS THM,
110 BiH He mepeadayaB BCTAHOBJICHHS JAEMOKPATUYHOI CHCTEMHU BHOODIB.
Tak, 30xkpema, KoHCTSHTHHOTpaACHKI TTOBITOBI 3¢MChKi 300pH 1HIIIFOBAIH
BIPOBaPKEHHS BCECTAaHOBUX BHOOPIB, 3HIKEHHSI MAtHOBOTO LIEH3Y /10 75 ae-
CATHH JJIS 3€MJICBJIACHUKIB 1 10 7,5 THC. KpO JUIS MiANPUEMIIIB, HaTaHHS
BHOOpUHX TpaB iHKaMm [7, c. 220]. Bocern 1905 p. IlonraBchki rybepHCBKI
3eMCBKi 300pH, BpaxyBaBIlIX Pe3yJA5TaTH BUBYCHHS TOBITOBUMH 3€MCTBAMH
YPSAZA0BOTO MPOESKTY, OMHOCTANHO BiIXUIIHIM HOT0. 3rofoM (pakilis KajeTiB
BHecna Ha po3riif I ta Il Jlep>kaBHOi TyMu BIacHi MPOEKTH 3€MCHKOI BH-
6opuoi cucremu. Jlume 5 xoBTHA 1906 p. iMmmepatop yxBanus yka3 «IIpo
BiJIMiHY JIeSIKHX OOMEXEeHb Y MPaBax CiIbCbKUX OOMBATENIBY, IKUIl BHOCUB
3MIiHH JI0O CHCTEMH 3eMCHKHX BHOOPIB. BiAMOBIqHO /10 3a3HAYEHOTO yKa3y
CeJITHM OTPHMAaJH MpaBo OpaTu ydacTb y BUOOpax y ckiagi BHOOpPUOTO
3’131y 3eMJICBJIACHUKIB 1 MIAMPUEMIIIB, SKIIO iM 1€ JO3BOJSAB MalHOBUI
uen3 3a [Tonoxennsm 1890 p. Brparuna cuity Hopma cT. 51 TlonoxenHs
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1890 p., 3a sikor0 TyOEpHATOP MPHU3HAYAB OJTHOTO IIACHOTO i3 4-X KaHu/1a-
TiB, 00paHMUX BiJl CEJIsIH. 3eMChbKI 300pH OTPUMAJIH IIPaBO OOUPATH HA I10-
caJy TOJIOBH YIIPAaBH HE TUTBKH JIBOPSH, a ¥ MPEICTABHUKIB 1HIIINX CTaHIB
[3,c. I11].

OTxe, yka3z 1906 p. po3mmpuB npasa CiIbCbKHX BHOOPIIIB i TOCIa0UB
aJMIHICTPaTUBHUI KOHTPOJb 32 BUOOPaMH, OJHAK, HE CKACYBaB CTAHOBUH
Ta IIEH30BHH XapakTep 3eMChKUX BHOOpiB, 30epir mepesary 3a JABOPSH-
cTBoM. [IpoTe HaBiTh Taki HE3HAYHI JEMOKpPATHYHI 3MIHU CIIPUYUHUIIH
npotuiro MicieBoi aaminicTparii. ¥ 1907 p. [lonraBckke rybepHCHKe
3 36MCBKHX 1 MiCBKHX CIIpaB MPUCYTCTBIE CKaCcyBajio BUOOPH I'yOepHCHKHX
rnacHux y KoHcTssHTHHOrpachkoMy mOBiTi. OQiliiHO MiICTABOIO JIJIs
LFOTO CTAJIO IOPYIICHHS 3aKOHOAABCTBA PO BUOOPH, a HaKTHIHO — 00-
paHHA TyOepHCHKUMHE TTACHUMH TIpeICTaBHUKIB Bix censH. Tomy 3emcTBa
3HOBY NOYaJiM HANOJATATH Ha HEOOXIAHOCTI MPOBEACHHS JOKOPIHHOT
pedopmu. YpsigoBa KOMICis MMiJ KEpiBHAIITBOM MiHICTpa BHYTPIIITHIX CITPaB
O. I. Byaurina migrotrysajia HOBUI MPOEKT 36MCHKOTO CaMOBPSITYBaHHS
s nonansst 1o 11 JlepxaBuoi nymu. Y uepBHi 1907 p. ueil npoekT po3-
msHyB Beepocifichkuit 3eMChKUil 3’137, IKUH TOBHICTIO BiIMEXyBaBCS
Bijl yCIX TOMEpeaHIX AEMOKPATHYHO HAJAIITOBAHUX 36MCHKHUX 3’I31iB.
OpHaK HaBITh AHTUICMOKPATHYHHUH 32 CBOIM CKJIaJI0M 3’1311 HE MiATpUMAaB
YPAOOBUH ITPOEKT, & JOPYUHB PO3IIIIHYTH HOTO T'yOEpHCHKHUM 1 IOBITOBUM
3eMChKUM 300pam [2, c. 201-203].

VY ceprai 1907 p. komicis [TonTaBcbkoro ry0epHCHKOTO 36MCTBA 3T1THO
3 IOCTAHOBaMH 3arajibHO3EMCBKOTO 3’131y nopaia BiacHuM «IIpoekT mpa-
BWJI /17151 BUOOPIB MOBITOBHX 1 T'yOEPHCHKUX 3€MCHKHX IacHUX». BiH Haga-
BaB BUOOpUYI MpaBa KiHKaM 1 BIIMOBHBCS BiJl CTAHOBOIO XapaKTepy Mpo-
BeZIeHHA BHOOpIB. AJie IPOeKT 30epiraB BiKOBHIA IIEH3 — 25 POKiB 1 Maii-
HOBUU 1eH3, nepeadaueHuii [Tonoxennsm 1890 p. 3rigHO 3 MaHHOBUM
[EH30M, BUOOPH MOBUHHI MPOBOJUTHUCS IO IT'SITH KypisiX Ha MOBITOBHX
BuOopunx 300pax (3a Ilomoxennsm 1890 p. — Tpu Bubopui Kypii). 1o
nepurii Kypii ygacts y BuOopax Opanu BeJHKi 3eMJIEBIACHUKH 1 MiAIpH-
€MIIi, IO APYTif — APIOHI 3eMJICBIACHUKH, 110 TPETIH — YIMOBHOBaXKEHI
BiJI CLTBCEKHX TPOMAJ, MO YETBEPTiil — BIACHUKH HEPYXOMOCTI Y MiCTax,
1o I’ ATid — ApiOHI BIACHUKM HEPYXOMOCTI y MicTax. Po3mip maiiHoBOTrO
LEeH3y 151 BUOOPIIIB O TEpPIii i 4eTBEpTil Kypisx BCTAHOBIIOBAIHU Ty-
OepHCHKi 3eMChKi 300pH 32 3rou ypsAY, IO 03HAYAIO MOXKITUBICTH CTBO-
PEHHs epeBar Aj1st ABOPsiH 1 OypiKyasii. 3a3HaueHi nepeBaru 3a0e3mneuyBa-
JUCs 1 3aBJSKH TOJOBYBAaHHIO y MEPIIMX Ta IPYrux BHOOpUYMX 300pax
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MPEABOAUTENIB MMOBITOBOTO ABOPSHCTBA. 3a CTAaTTel0 29 MpoeKTy BUOOpH
MaJId TIPOBOUTHCS MUITXOM TAEMHOTO T'OJIOCYBAaHHS, 32 JONIOMOTOIO CIIe-
HiadhbHUX KyThOK. OOpaHNMU BBKAIHCS KaHIUAATH, IKi OTPUMAIH OiThb-
IIICTh TOJIOCIB «32», MOPIBHSHO 13 TUMU TOJIOCaMHU, IO OyJIH MOJaHi «IIpo-
™» [8§, c. 4, 10]. [IpoekT 0OMeKkyBaB KOHTPOJIb TyOepHATOpa 3a MPOBEICH-
HAIM BUOOpiB. Po3rsn cripaB mpo MOpyIIeHHS 3aKOHOAABCTBA ITiJ dac
BHOOpiB mokianascs Ha ['yOoepHCEKY pany, mo 3a [lonoxenusam 1890 p.
HaJIe)KaJo J0 BiAaHHs npucyTcTBis [9, c. 501].

TakuMm 9UHOM, TPOEKT 3eMCHKOT BUOOPUOI CHCTEMH, PO3POOIECHUN
[NonTaBchknuM ryOepHCHKIM 3€MCTBOM, MaB 3a METY JIMIIE YACTKOBY JI€MO-
KpaTu3allito 3¢eMCbKUX BUOOPIB: PO3UIMPIOBAB KOJIO OCI0, SIKi KOPUCTYBaJIH-
sl BUOOPYHMH MTPaBaMH, BIZIMOBIIABCS BiJl CTAHOBOTO MPHHIIUITY TIPOBEICH-
Hs1 BUOOPIB, YIOCKOHAIIOBAB MPEICTaBHUIITBO Y 3€MCTBaxX, NOCIa0I0BaB
aJIMIHICTPATUBHHUI KOHTPOJIB 3a MPOBEJICHHSIM BHOOPIB. AJie IPOEKT Mepe/l-
0auaB CKJIaJHY 1’ SITHKypialbHY CHCTEMYy BHOOpiB, 0OMexxyBaB BHOOpUi
MpaBa 3a BIKOBUM Ta MAifHOBMM LIEH30M, He 3a0e311euyBaB IPUHIHII PiBHO-
npaBHOCTI BUOOPIiB. ToMy MOBITOBI 3eMCTBa, PO3MIISIHYBIIH IIeH MPOEKT,
BH3HAIM Horo HegockoHamuM. OTxke, SK 3MICT MPOEKTY, TaK i pe3yNbTaTu
HOro oOrOBOPEHHS MOBITOBUMHU 3€MCTBAMHU CBIiIYHMIIM MPO HETOTOBHICTh
36MCBKHX TJIACHUX J0 JIEMOKpaTH3allii BUOOPYOi cucTeMu. Taka Mo3ullis
MepeBaXHOI YACTHHU TOBITOBHX 3€MCTB TOSCHIOETHCS THUM, IO ITiJ Yac
YeproBUX 3eMCHKHX BUOOPiB 1906 p. 3aBOSKHU 3yCHIIISM YPSILy 3 MCHBKUMHU
[IaCHUMU OYJ10 00paHO JIOSUTBHUX JI0 CAMOJIEPIKABHOTO PEXKUMY IIPEJICTAB-
HUKiB KOHCEPBAaTUBHOTO JTBOPSTHCTBA.

OnHUM i3 HATIPSMIB IEMOKpATH3AIlil 36MCHKOTO CAaMOBPSIIyBaHHS OYyJI0
HaMaraHHs 3MIHATH CUCTEMY 3€MCBhKHX YCTaHOB LIISXOM 3aIPOBa/IKCHHS
BHIIIOTO BCEPOCIHCHKOTO 3eMCHKOTO OPTaHy i BOJIOCHOTO 3eMcTBa. CTBOpEH-
HSl BULIIOTO 3€MCBHKOT'O OpraHy MaJjo 3a METy BIPOBaPKEHHS 3aKOHOAOPa-
4Ooro opraty. 3 i€ METO yrnpoaoBx 1905 p. 3emiii npoBenu m’ATh 3a-
TaJIbHO3eMCBKHUX 3°13/1iB. Beepociiichkuil 3eMChKUH 3’13/ 3eMCBKUX TIPE-
CTaBHUKIB, skl BinOyBcs y kBiTHI 1905 p. y MockBi, BUCTYyNuUB i3
MPOTO3HUIIi€t0 cTBOpeHHs JlepikaBHOT 3eMchKo1 pau [6, c. 159]. Ane micns
3arpoBajpkeHHs JlepikaBHOT TyMH HEOOXiAHICT y Hill Bifmana.

Ha nmouatky XX CT. 3eMCTBa aKTHBI3yBaJId CBOIO AisIbHICTH 3 METOIO
BITPOBA)KEHHSI BOJIOCHUX 36MChKUX YCTaHOB. Y nuctonafi 1901 p. ekoHo-
MigHa paga [lonTaBcbKoro TyOEpHCHKOTO 36MCTBA PO3IIIHYIIA 3aIPOTIO-
HOBaHMI MOCKOBCBHKHM 3’13]10M [i519iB arpOHOMIYHOT IOTIOMOT'H MiCIIEBO-
My TOCTIOZAPCTBY MPOEKT 3allPOBAKEHHS JAPiOHOT 3eMChKOT OMHMUIII.
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3rigHO 3 MPOEKTOM JpiOHa 3eMChKa OJMHHMIS IOBUHHA MaTH BU3HAYECHY
TEPUTOPIt0, OYTH BCECTAHOBOIO 332 CBOIM CKJIAJIOM, MaTH BUOOPHUI BHUKO-
HaBYUH OpraH, KOPUCTYBAaTUCS IPAaBOM Ha BCTAHOBJICHHSI MiCLIEBUX ITOJAT-
KiB. CTOCOBHO MOXKJIMBOCTI BITPOBaKEHHSI BOJIOCHOTO 3€MCTBa MiXK ydac-
HUKaMHU €KOHOMIYHOI pajy BinOyiacs AUCKYCisl — YacTHHA IVIACHUX M-
TpHUMaJia 3alpOIIOHOBAHMI POEKT, 1HIIA YACTHHA BUCTYIHJIA KATETOPUIHO
poTH. «3a» BOPOBAIKEHHS CAMOBPSIHOT 1 CAMOOKYITHOT APiOHOT 3eMCBKOT
OJIMHUIII BUCIIOBHJIKCS TOJI0Ba T'yOepHCHKO1 3eMchkoi ynpasu I1. J. Ilks-
peBuu Ta rmacHuil E. M. [lelneman. I1. [1. IlknspeBud cTBEpAXKyBaB, 110
MEILKaHII BOJIOCTI Kpallle 3HaI0Th CBOI MPOOIEMH Ta HIISIXH X BUPILLICHHS.
Ha #ioro nymKy, HaceJleHHs BOJIOCTEH Ma€ JOCTaTHIN piBEeHb OCBITH, HEO0-
XiIHUH 4711 OpMyBaHHS MicLIeBOro caMoBpsiAyBaHHS. [IpoTH BipoBamkeH-
Hs1 ipiOHOT 3eMcbkoi onuauni BucTymunu C. €. Bpazonb, kas3s M. A. EpictoB
i I1. H. Manama, siki BBaXkaJin 1110 36MCTBO Ta MiCIIeBa rpoMajia He TOTOBI
1o uporo. Ha myMKy 4acTHHU y4aCHHUKIB €KOHOMIYHOI pay, BIIPOBAIKEH-
HSl BOJIOCHOTO 3€MCTBa MpH3BeJIe 0 «IiKBiAalil iCHYyI0401 CUCTEMH 3eM-
CHKUX YCTaHOBY», JIPiOHY 36MCHKY OIMHHMIIIO BAPTO CTBOPIOBATH 332 YMOBH
SIKILIO BOHA HE OyJie CaMOBPSIHOIO, i AIOPIIKOBYBaTUMETHCS I'yOSpPHCHKO-
My 1 IOBITOBOMY 3€MCTBaM 3 METOIO MiIBUILEHHS e()EeKTUBHOCTI X Iisib-
HocTi. He mifioBIy 3rofu, y4aCHMKH €KOHOMIYHOI pajiy IPOToJIoCyBau
[IPOTH 3aIPOIIOHOBAHOTO IMPOEKTY 3aIPOBAHKEHHS APiOHOT 3eMChKOI OM-
uui [ 10, c. 5-42].

JJist po3mIsly MUTaHHS PO JOIUIBHICTh YIPOBAJKCHHSI BOJIOCHOTO
3emctBa 1903 p. ypsin caHKIIOHYBaB CKIMKAaHHS TTOBITOBHUX 36MCHKHX KO-
MiTeTiB. BypxJinBa isTbHICTH OBITOBMX KOMITETIiB 3Mycuia CeHar CBOiM
yKa30M 0OMEXHTH iX koMmeTeHiito. [1ig TuckoM ypsay 3a HEOOXiIHICTh
3aIpOBAKEHHSI BOJIOCHOTO 36MCTBA BUCTYIMIIM JIMIIE 5 13 15-TH MOBITOBUX
koMmiteTiB [lonraBcekoi rydepHii [4, c. 83—89]. MoXIUBICTh CTBOPEHHS
BOJIOCHOTO 3¢MCTBa Iepen0auap iMrepaTopebkuil ykas Bia 12 rpyaus 1905 p.
PO MPOBEAEHHS 3eMChbKoi pedpopmu. 3rifHO 3 yKa30M BOJIOCHE 3€MCTBO
MaJIO CKJIQAATUCS i3 300piB — PO3NOPSIAIOro OpraHy i ynpaByd — BUKOHAB-
4oro oprany. BosocHi 3eMChbKi 300pH Majid HajJidyBaTH B CEPEIHLOMY
40-50 racHux. 3a3HaYeHUN TMPOEKT pedOpPMH 3eMCTBA ITiATPUMAIH, aje
YacTHHA [TOBITOBHX 3€MCTB BUCTYNIJIA 3 BIACHUMH pekoMeHauissmu. Kon-
CTSAHTHHOTPAJICHhKI 3¢MChKi 300pH MPONOHYBAIH 30UIBIIUTH KUILKICThH BO-
nmocHHX TiacHuX 110 50—60 ocib [7, c. 226]. Ypemri ypsnoBUil IPOEKT 3a-
JUILWBCS HE peati30BaHUM, i CHCTEMa 3€MChKUX yCTaHOB, BCTAHOBJICHA
[Tonoxxennsim 1890 p., HE 3MiHMIaCS.
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BHyTpimHs opraHizaniiiHa CTPyKTypa 3eMCBKHX 300piB HE 3a3Haiia
MPUHIMTIOBHX 3MiH, aJie TIPOIOBKUBCSI TIporiec GopMyBaHHS HOBHX KOMICIH,
KoMiTeTiB 1 pan. [Ipu ryGepHCHKMX 1 TOBITOBHX 3€MCHKHX 300pax Mmodyain
JisITH MOCTIHHI KOMicii: anMiHicTpaTHBHA, apXiBHa, OJJarounHHA, OPUINY-
Ha, KOMICIs 3 HApOIHOI OCBITH, a TAKO)K TUMYACOBI KOMIiCii — 3 opraHizarii
MIPOZaXXy HACiHHS 3€pPHOBUX KyJBTYp, 3 IPUHOMY KOHEH BiJl HAacEIEHHS.
3emMchKi 300pu copMyBaIl HOBI KOMITETH: OIiKH, HAPOTHOI TBEPE30CTi
Ta pajii: YUHJIHIIHY, OIKYHCHKY TOIIIO.

[IpoexTt 3emcrKoi peopmu 1907 p. IlonraBcrkoro 3eMcTBa epeadoadan
301IBILIEHHS YHCENIBHOTO CKIaay 3eMChbKuX 300piB. [IpeacTaBHULITBO y MO-
BITOBHX 3€MCBKHX 300pax 3aJIeXKHO BiJ] KITbKOCTI HaceJIleHHs MOBITy. Kinb-
KiCTh IJIaCHUX Y MOBITax 3 HaceleHHsIM A0 100 THC. HOBHHHA CKJIAAAaTH
45 oci6. fAxmo HaceneHHs NOBiTY nepesuinyBaio 100 THc., KITbKICTh
IJTACHHUX Majia 301UIbITyBaTUCs Ha OTHY 0CO0y Ha KOoxkHi 10 THC. MEIIIKaHIIiB,
asie He MorIa nepeBuiryBard 75 ocib. Yucno ryOepHChKUX IIIACHUX 3aJie-
JKaJIO BiJl KUTBKOCTI MOBITIB 1 BCTAHOBJIFOBAIIOCS 32 KBOTOK — 6 TIPECTAaB-
HUKIB BiJ mMoBiTy. Taka cucTemMa MmpeacTaBHHUITBA OyJlia J0CKOHAIIIOK0,
MOPiBHSAHO i3 BcTaHOBIeHOIO lomoxkennsm 1890 p., amke mependavana
MPEeACTaBHULITBO 3aJIEKHO BiJl YHCEIBbHOCTI TEPUTOPiabHOI rpoMagn
1 301IbIIyBasIa KUTbKICTh macHux 10 90 ocib. [IpoekT He nependayas 3MiHy
3-pigHOTO TEpMiHY KajeHii rmacHux [8§, c. 3].

3eMcTBa 3BEpTANUCSA 10 YPAAY 3 MPOMO3ULISIMH IPO 3MiHY HOPSAKY
JistbHOCTI 300piB. Y 1903 p. ry0epHCHKI 36MChKi 300pH 3aITpOIIOHYBaJIN
BHECTH 3MiHH J0 3aKOHOJABCTBA PO MPOBEJCHHS 2-X YeProBHX cecill ynpo-
JOBX POKY, aJlKe MiJ] 4ac 4eproBoi cecii iM TOBOAMIOCS pO3IIISAATH O1IbII
sk 100 murans [11, c. 13—15]. HagmipHa 3aBaHTaXeHICTh 1 HEOOXIHICTh
TEPMiHOBOTO BHUPIIIEHHS OKPEMHX CIIPaB 3MYIIyBaJld 36MCTBa IOPIYHO
MPOBOAXTH HAA3BHUAiHI a00 €KCTPEHi 3aciJaHHs, 0 BUKINKAIO HEe3a10-
BOJICHHSI YaCTUHH T'yOepHCHKIX ITacHUX. OIHAK Ypsi/ BIAXUIUB TaKy IPO-
TTO3MIIi0, HATOMICTh CAaHKITIOHYBaB MPOBEACHHSI IBIYi-TPUYi BIIPOIOBK POKY
HaJ3BUYAIHUX 3aciiaHb 3eMCchKuX 300piB [11, c. 2, 3].

[Tig THCKOM JEMOKPAaTUYHO HaJlalITOBaHWUX 3eMCTB y 1905 p. ypsin
CKacyBaB LICH3ypy Ha ONPHJIIOOHEHHS 3eMChKUX MarepianiB. CkopucTas-
LIMCh UM, TYOEpHCBKI 3eMChKi 300pH OMyOIiKyBald CTaTUCTUYHHUHA 3BIT
po poOOTy HAI3BHYAHHUX 3aCilaHb, 110 poxoauiu B 1905 p. HacrymHo-
ro poky posmnoyana Buxoautu «IlonraBceka 3eMcbka razera». Asue 3 1907 p.
ypsAI BCTAHOBUB OOMEXEHHS Ha OMPUIIIONHEHHS 36MCBHKUX MaTepiamiB
y JPyKOBaHUX BUJIAHHSIX.
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3eMcTBa He iHiLiIOBaIH 3MiHY MeXaHi3My (OpMyBaHHs yrnpas i 3011b-
IICHHS TX YUCEIbHOro CKiany. He3axarouu Ha Te, 1110 YKa3 BijJ 5 )KOBTHs
1906 p. HagaBaB 3eMCTBaM IMPaBO OOUPATH TOJIOBY 1 WICHIB YIIPaBH i3 IIpe/-
CTaBHUKIB Oyab-IKOTO CTaHy, PakTHYHO Ii MOCaau 3aliMaTd BUKIIOYHO
neopsind. Hapite KpeMeHdylibke 3eMCTBO, SIKe TPAAMIIIMHO BiJ3HAYAIOCS
CBOiMH J1i0epaJbHUMH HACTPOSIMH, OOMpaJIO A0 YIPAaBH, K IPaBUIIO, HE
OibIIIe OXHOTO MPEACTaBHUKA BiJ OyprKyasii abo cemnsiH. 3aKOHOAABCTBO He
nepeadavyano mocaad 3aCTyITHAKA TOJIOBH YIIPAaBH, ajie 3MCTBa OOHpalid
Ha IO 110cay OJHOIO 3 WIEHIB YIIPaBH, 10 CHPUSIIO MiABUILEHHIO eek-
THUBHOCTI YIIPaBIIiHHSI.

3rifiHo i3 3aKOHOJIABCTBOM 300pW HE MaJlM MpaBa PO3IMYCKaTH YIpPaBy
abo0 ycyBaTH 3 TI0caJ] OKpEMUX WISHIB yIpaBH. 3eMChKi 300pH HE HAIoIs-
rajgy Ha HaJaHHI IM Takoro mpasa, aJKe BOHH MOTIIM TOPYIIUTH MUTaHHS
Ipo I1e Tepe] MPUCYTCTBIEM, a yIIpaBa MOIJIa IMOAATH Y BIACTaBKY Mif ix
TUCKOM [9, c. 502, 511 ]. 16 ciuns 1906 p. ITontaBcrka ryOepHCHKa yIipaBa
y TIOBHOMY CKJIaJli TIoAaja y BiJICTaBKy, a HACTYIIHOTO JHsI 3eMCBhKi 300pu
o0paii HOBUH CKIIaJ yIpaBU. AJie TOJIOBOIO YIIPaBH IIACHI 3HOBY 00paiu
@. A. Jluzory0a, 3Bakaroun Ha HOTO AOCBiN 1 aBTopuTeT. Y Tpyani 1906 p.
ryOepHCBKi 300pH 3MYCHIIH 3aJIMIINTH YIPaBy YYaCHHUKIB 3eMCBHKOTO J1i0e-
paJIbHO-IEMOKPATHIHOTO PyXy, AenyTariB [ [lep>kaBHoi mymu [1. [.Umxkes-
cpkoro Ta JI. M. SIcHononschKoro.

3eMCTBa He BJIALITOBYBAaB OOCST TIOBHOBa)XEHb, ycTaHOBIeHHH [1o-
noxkeHHsaM 1890 p., nmpo mo B 1903 p. 3asBuIM OUIBIIICTS MOBITOBUX KO-
MmirteTiB [4, c. 52-56]. Imneparopcekuit yka3 Bin 4 rpyaas 1904 p. mpo
pedopmyBaHHS 3eMCTB Ta peckpunt Bif 18 moToro 1905 p. mpo cTBOpen-
Hs1 0COOJIMBOT KOMICIT /ISl pO3pOOKH 3aKOHONIPOEKTY Tpo JlepkaBHy aymy
CTUMYJIIOBAJIU AisUIbHICTD 3€MCTB, CIIPSIMOBAaHY Ha PO3LIMPEHHS IX TOBHO-
BakeHb. Y 1905 p. [lontaBchki TyOepHCHKI 3eMCBKi 300pU yXBaJlUIn
METHIIIO JIO iIMIIepaTopa, y sSKiid 3BUHYBaTWIH HOT0 B O€3/1isUTBHOCTI MO0
o0imsHOT MeMoKpaTH3aIii 1epKaBHOTO Jlaay i 3asSBUIU PO HaMip po3-
[JSTHYTH MUTaHHS MPO HEOOXiAHICTh MPUHHATTSA KoHcTUTYLii Pocii Ta
BCTaHOBJICHHS] KOHCTUTYIIHHOT MOHApXii. AJie MiHICTp BHYTPIIIHIX CIpaB
O. I'. Bynuria kareropuyHo 3a00pOHUB PO3IVIL 3€MCbKUMHU 300paMu
MMUTaHb, 10 BUXOOWIN 3a MEXI1 IXHBOI KoMIeTeHIii. Y BIAMOBIiAL HA 1€
ryOepHCHKi 300pH OTHOCTANHO MPHUIHSIN TTOCTAHOBY PO OCKAp>KCHHS
pimieHHs MiHiCTpa BHYTpilIHIX cipas [5, ¢. 620]. Ha nymMKky aBTOpa, Taka
JISUTBHICTh 3€MCTB CBIJYUTH MPO HAMAaraHHs 3[iHCHIOBATH MOJITUYHI
GyHKITIT.
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Po3rnsanyBim iMneparopebkuii ykas Bif 4 rpyass 1904 p., Konctsaatu-
HOTPAaJIChKI 3eMChKi 300pu B TpaBHi 1905 p. BHECIM HU3KY MPOIO3HUITIH
LIOAO PO3LIMPEHHS 36MCHKUX [TOBHOBAXKEHB, & caMe: HaJaTH 3eMCTBaM
BUKOHABYY BJay 1 JIIKBiyBaTH 1X 3aJ€:KHICTh BiJ MicueBoi anMiHicTpauii,
no36asutu MBC Ta iHIIIi IEHTpaTbHI OpraHu MMpaBa KOHTPOIIOBATHU JTislTb-
HICTh 3€MCTB, HaIaTH 3€MCTBaM IIPaBO BCTYIATH Y BIAHOCUHU MiX cO0OI0,
BU3HATH 3a MOBITOBUM 3€MCTBOM IIPaBO YXBaJlOBAaTH MOCTAaHOBH,
000B’SI3KOBI /1151 BUKOHAHHS Ha TePUTOPii moBity [5, c. 210-213]. Lleii mpo-
eKT MaB OKPEMi HEHOJIIKH, ajie 3arajoM MPONOHOBAHE PO3LIMPEHHS 3EM-
CbKHMX TTOBHOBaKEHB BiAIMIOBIAaI0 MPUHIUIIAM MiCIIEBOTO CAMOBPSITyBaHHSI.
[Ipote mapchbkuit ypsj He MIT TITH HA TaKe PO3IMIUPEHHS ITOBHOBAXKEHB
3€MCTB, aJPK€ CTBOPEHHSI [IOBHOLIIHHUX OPraHiB MiCLIEBOI'O CAMOBPSAyBaH-
HS CYTIepPEYHIIO OCHOBAaM CaMOJEeP KaBHOTO JIay.

OpHaxK MmiJi THCKOM 3€MChKHX JIiOepasiiB 1 peBooLiiHuX mofiin 1905—
1907 pp. napcekuii yps 4aCTKOBO PO3LIMPUB MOBHOBAXEHHs 3eMCTB. [Ipen-
CTaBHHUKH TyOEpHCHKMX 3€MCTB YBIHIILIM IO CKJIaay 0CcOOIMBOI KoMicii Ha
Yo 3 MiHicTpoM BHYTpimHIX cripaB O. I. BynuriauM, cTBopeHoi B TpaBHi
1905 p. 1 TArOTOBKH 3aKOHOMPOEKTIB 3 METOIO 3arpoBakeHHs [lepkas-
Hoi rymu. ['yOepHCBKi 3eMChKi 300pH HaOyu mpaBa o0upaTH 4-X MpeacTaB-
HuKiB 1o Hapanu npu Pani minictpis. 3a «[lonoxeHHssM po BHOOpH 10
HepxaBHoi mymm» 1905 p., 3eMChKi BUOOPIII OTPHMAJIH IPaBoO OpaTy yuacTb
y Bubopax. Ha moBiTOBi 3eMcTBa mokiaaaiacs cnpasa (iHaHCYBaHHS BH-
OopiB, a yrpaBy BiIIOBIaNTK 32 POPMYBaHHS CIHCKiB BUOOpIB (cTarTi 21,
30). 3rigHO i3 3aKOHOABCTBOM, MPEACTABHUANTBO y JlepxaBHiil TyMi Bif
[NontaBcrkkoi ryoepHii cknanano 12 oci6. Jlo 1111 depsxaBHoi gymu BUOOpII
00pam 4-x 3eMChKUX IacHuX [ 12, ¢. 75-84]. ManidecT «[Ipo 3MiHy ycTaHOB
HepxaBHoi pamu 1 mepersin yctanoB [epxasroi qymu» 1906 p. HamaBaB
MpaBoO TyOEpPHCHKUM 3€MCTBaM OOMpPAaTH 110 OOHOMY MPEACTaBHUKY 10 ep-
xaBHOi pagu. [TonraBebki rydepHCbki 300pu B 1906 p. mpencTaBHUKOM 10
HepxaBroi pagu oopamu C. €. bpazomns [12, c. 104, 105].

VY rpyani 1904 p. ta y 1905 p. [lonraBceke ry0epHChKE 36MCTBO 3BEp-
HYJIOCS JIO YPSAY 3 TPOIO3HUITIEI0 MPO JIIKBIAAIII0 IPUCYTCTBIs, Ha SIKE,
3rigHo 3 [onoxenusm 1890 p., mokmaganucs QyHKIIIT aAMiHICTPaTUBHOTO
HarIsAy 3a MIsUTBHICTIO 3eMCTB [5, ¢. 603]. Ile cTano opHiew i3 MpUYKH
3aroCTpeHHS BIJTHOCHH MK IPUCYTCTBIEM 1 3eMCTBaMU. AJIe Micist 4epro-
BHX 3eMCHKHX BUOOPIB 1906 p., Ha SIKUX ITIEPEMOTY OTPHUMAIIH MTPEICTABHH-
K{ KOHCEPBaTUBHOTO JIBOPSIHCTBA, CTOCYHKH Mi>K 36MCTBOM 1 IPHCYTCTBIEM
HOpMAaJIi3yBaJunCs.
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Takum unHOM, Ha movyaTky XX CT. 3eMCTBa PO3rOPHYIH aKTUBHY Hi-
SUTBHICTB 13 METOIO MPOBEACHHS JeMOKpaTHYHOI 3eMcbkoi pedopmu. Ilin
THUCKOM Ji0epanbHO-IEMOKPATUIHNX CHJI LAPCHKUN ypsii BU3HABaB HEOO-
XiIHICTD MpOBeneHHs Takoi peOopMH, ajle HAaBaKUTHUCS Ha 1l IPOBEICHHS
HE MIT, aJpke CTBOPCHHSI [TOBHOLIIHHUX OPraHiB MICIIEBOTO CaMOBPSAYBaHHS
CyHepeunIo OCHOBAM camozepxkaBHoro nany. Ha mouarky OypxyasHo-ze-
MOKpaTu4dHO1 peBotomii y 1905 p. [TonTaBcbke 3¢eMCTBO IMTOMITHO aKTHBI-
3yBaJI0 CBOIO MisUTHHICTH, IIIO MaJia 3a METY JIEMOKPATHU3AIlil0 36MCHKOTO
camoBpsaayBaHHs. OiHaK mmiciis 3eMcbkux BHOOpPiB 1906 p. ypsiz i 3emMcTBa
JIUIIE EKJIapyBaliil HEOoOXiIHICTh POBEICHHS pe(OPMH 3eMCHKOTO CaMo-
BpsxyBaHHs. ToMy 3eMCbKa BHOOpYa CHCTEMa, YHCENbHUHN CKIIA, TOPSI0K
JiSUIBHOCTI 1 TOBHOBAKCHHS 3€MCTB Y 3a3HaYCHUH Nepiof] MPUHIMIIOBUX
3MiH He 3a3Hanu. HaBmaku, MpomoBKUBCA MPOIEC Oep KaBIeHHS 3€MCTB,
10 0COOIMBO TOMITHO Ha MPUKJIal 3aTy4eHHS [FIAaCHUX 10 pOOOTH Y CKiIa-
Il epKaBHUX OpraHiB.
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Ko3auenko A. IIpodsiema 3eMckoii pepopmbl B iepuos 0ypsKya3Ho-1eMo-
KpaTudeckoii pepoonnu 1905-1907 rr.

Crarbsi pacKpbIBacT IPUYUHBI 1 OCHOBHBIC HANPABJICHUS TIOITOTOBKU K IPO-
BEJICHUIO PeOPMBI OPraHOB 36MCKOI'O CaMOYITPABJICHHUS B TIEPHO OypiKya3HO-
JaeMmokparuueckoi pesomonuu 1905-1907 ronos. PaccMoTpeHs! paBUTENBCTBEH-
HBIE ¥ 3€MCKHE MPOCKTHI, KOTOpPhIE IMpEeaycMaTPpUBAIN BBEACHUE HOBOU
n30MpaTenbHON CHCTEMBI, OTPaHHYEHNE KOHTPOJIA 32 JESATEIbHOCTHIO 3€MCTB CO
CTOPOHBI IIPABUTENBCTBA U I'yOEPHATOPOB, PACIIUPEHUE MOTHOMOYUN 36MCKHUX
yUpeXIeHUH, co31aHne BOJIOCTHOTO 3eMcTBa. HeoOXomMMOoCTh IeMOKpaTu3aluu
3eMCKOro camoynpasieHus nojaepxusaio [lonrasckoe 3emctBo. Ho B cBsi3u ¢ o-
paK€HHEM PEBOJIIOLUY [[APCKOE PAaBUTEIBCTBO OTKA3aI0Ch OT IPOBEICHUS 3€M-
CKO pehOopMEI.

Kniouegwie cnosa: 3eMCTBO, 36MCKOE CaMOYTIPaBIIEHHE, OyprKya3HO-IEMOKpa-
THYECKasi PEBOJIIOLMS, 3eMCKasi H30uparenbHas cucTeMa, BOJIOCTHOE 36MCTBO,
MPOEKT 36MCKOM peOpMBI.

Kozachenko A. Problem of zemstvo reform in the period of bourgeois-
democratic revolution (1905-1907)

The article reveals reasons and main directions of preparation to conduct of
the zemstvo self-government bodies reform in the period of bourgeois-democratic
revolution in 1905-1907. Considered by government and land projects, which in-
cluded the introduction of a new electoral system, limiting control over the zem-
stvo from the government and governors, empowerment of the zemstvo institutions,
creating the township zemstvo. Need to democratize Zemsky government sup-
ported Poltava district council. But the defeat of the revolution makes it possible
for the imperial government refused to conduct Zemstvo reform.

Keywords: zemstvo, zemstvo self-government, bourgeois-democratic revolu-
tion, zemstvo electoral system, volost zemstvo, draft zemstvo reform.
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ITNTAHHA
MIGKHAPOIOHOI'O ITIPABA

VK 342:340.11 M. Bypomemncvokuii, [OKTOp OPUAMYHUX

Hayk, npo¢ecop HanionanpHoro yHiBepcu-
teTy «lOpuanyHa akageMia Ykpainu imMeHi
Apocmasa Myzporo»;
K. 3akomopna, KaHAUJAT OPUSUIHUX
HayK, foueHT HanioHanpHOrO yHiBEpCU-
teTy «lOpupnyna akagemia Ykpainu imeHi
SApocnasa Mypporo»

1o IMTaHHSA PO METOMONOTII0 TOCTi>KEHHS MPOOIeM
KOHCTUTYIiIHOTO PO3BUTKY
nocrconiaricrmyHnx Kpain Cxiguoi €Esponn
(Ha mpuKIagi MOCTPAaAHCHKOI JOKTPUHN)

OOrpyHTOBaHa pOJIb METOAOJIOTIT y (hOPMYBaHHI LIHHICHOTO CBITOINISIAY Ha
MIPUPOAY KOHCTUTYLIHHUX 3MiH Ha eTari Inepexoay A0 AeMokparii. Po3misHyTo
OCHOBHI MIIXOIY 10 BU3HAYCHHS HANPSIMIB TEOPETHYHOTO OCIIIKEHHS KOHCTH-
TyHiHHOTO OYIiBHUNTBA «TPAH3UTHOTOY» CYCHIIBCTBA. BHUSIBICHO ONTHMAaNbHI
MPUHOMHU HAYKOBOTO Mi3HAHHS MPO0JIeM KOHCTUTYIIHHOTO PO3BUTKY MOCTCOIIia-
JicTraHUX Kpaid CxigHol €Bpomi.

Knrouoei cnosa: KOHCTUTYIIHHUN PO3BUTOK, METOIONIOT IS, METOITU JIOCITiIKEH-
Hsl, TocTcomianicTuuHi kpainu CxigHol €Bponu, NpuiloMH HAyKOBOT'O Mi3HAHHS,
«TPAH3UTHE» CYCHIJIBCTBO.

Ha cygacHoMy eTami pi3sHOMaHITHI aCITIEeKTH CBITOBOTO KOHCTHTYITIHHO-
O MPOIIECY € JOCTaTHhO 3aTpeOyBaHUMH 00’ €KTaMU BHBUEHHS SK Cepell
BITYM3HSIHUX, TaK 1 cepen 3apyOikHUX nmpaBHUKIB (A. Anbi, FO. bapabar,
M. bxesuncekuii, [1. boun, . 3acmascekuit, JI. [apminekwmii, A. ['eoprina,
. Encrep, A. Jleiinxapt, S.-E. Jleitn, B. Jlemak, X. Jlinn, €. KoBanbcki,
A. Kpycsn, I1. JIrobuenko, JI. Manosa, A. Menymescskuii, M. Op3ix,
B. Peunnpkuii, B. Cagypcekuit, P. Caksa, A. Cenianos, B. CeniBaHoB,
C. Cepnorina, C. Croitues, 0. Tonuka, M. XoBapz, A. lllaiio, B. [llanosa,
K. llenmene i iH.). Po3B’sa3yroun npoOi1eMu KOHCTUTYLIHHOT Teopii i mpak-
THKHY, BYCHI HATrOJIONIYIOTh Ha HEOOX1THOCTI METOMOJIOTITHOTO OOTPYHTY-
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BaHHS JTOCJIJKEHb, aJKe 1€ JO3BOJISE 3aCHYBATU L1JIICHY, BHYTPIIIHBO
Y3TOJPKEHY KOHIICTIIII0 KOHCTUTYIIHHO-TIPAaBOBHX SIBHUIIL, SIKa MOXe OyTH
YCHINIHO 3aCTOCOBAHA MPH 3/iICHEHH] MOJII THKO-TIPABOBUX PEPOPM B yMO-
BaxX JEMOKpaTHYHUX TpaHchopmauii [1, c. 33; 2, c. 28]. YV uboMy 3B’s3Ky
BapTO BiJI3HAYUTH, IO HA MOCTPAASHCHKOMY MPOCTOPI YTBOPEHHHA BiIIO-
BiHWH QyHAaMEHT y BUINIAI CEpHO3HUX KOMIUIEKCHUX JOCIIPKEHb Ha-
YKOBLIB Pi3HUX ICTOPUYHHUX €I0X, MPUCBIYEHUX BIACHO METOAOJIOTII I0pH-
nuaaoi Hayku (O. AproHomoBa, C. AnekceeBa, H. bormanogoi, C. ['eccena,
I'. €nminexa, b. Kicrsakoserkoro, Jl. Kepimosa, A. Kosnepa, M. Kozto0pu,
B. Koxanoscekoro, M. Jlazapescokoro, C. MakcumoBa, B. Hepcecsaia,
JI. Tlerpaxunpkoro, B. TToropinka, I1. Padinosuua, O. Pomanosnya-Cia-
BaTrHCEKOTO, M. Tapacona, A. Timne, B. Cepreesuua, B. Cepux, O. Tuxo-
mupoBa, B. ®enopenko, 0. Hlemmyuenxo, I. 1lIBekosa i iH.). Take Ha-
MPAIOBAHHS IOPHIUIHOT METOAONOTI] HOpMy€e KOMIUIEKCHY KOHIEIIIIIO
JIepKaBHOTO (KOHCTHTYIIIIHHOTO) TIpaBa, sika BiPi3HAETHCS Bix PpparMeH-
TapHUX JOCIIIKEHb aHAJIOTTYHOI MPOOIEMaTHKH B 3aXiAHOEBPONEHCHKIN
Ta aMepHKaHChKill ropunuyHiil Hayi [3, c. 73].

Pazom 3 TM y mocTpaasHCHKIA AOKTPHHI iICHYE PO3YMiHHS, IO Ha
eTani paAuKanbHUX 3MiH, KOTPUX 3a3HaJH B OCTaHHii uBepTi XX CT. mpaBo-
JICP>KaBHI SIBUIIA B YChOMY CBITI, 0c00MMBO y KpaiHax LleHTpaabHOI Ta
CxigHoi €Bpony, BUHUKAE HeOOXiTHICTh aeKBaTHOI «peakii» Ha HUX. 3a
cnoBamu B. Tanis i I1. PabinoBrya, HEOOXIAHO TPOBOIUTH MOAAIBIITUI
MOIIYK YHIBEPCATIbHOI'O METOIOJIOTIYHOIO IHCTPYMEHTAPIFO MTi3HAHHS ITpa-
BOBOI peallbHOCTI, OPIEHTOBAHOTO Ha KOHKPETHI MOTPeOM iCHYBaHHS Ta
PO3BUTKY JIONWHU SIK CYCHUIBHOI ictoth [4, ¢. 17; 5, ¢. 4-5; 6, 19]. Jlo-
CITTHUKY Oa4aTh Pi3HI IIUISIXH BUPILIEHHS [IbOTO HETIPOCTOTO NMUTaHHs. Tak,
B. ®enopenxo Brazye Ha motpely GopMyBaHHS METOMOJIOTIT 3 ypaXyBaHHAM
MOTEPETHHOTO METOIOJIOTIYHOTO JOCBI Iy BUBYCHHS MOAI0HUX SIBUIIL,  Ta-
KOX BUKOPHCTAHHS IMOCTIIO3UTUBICTCHKOT METOIONOTIi, SIKa BUPI3HAETHCS
iHBapiaTUBHICTIO, AIETEPHATHUBHICTIO 1 3AATHICTIO B3a€EMOIISATH 3 iHIIUMHU
Metoponorismu [3, c. 67, 79]. Toni sik [1. PabinoBuu BBaxkae 3a HEOOXiaHE
3BUIBHUTH Cy4aCHY METO/IOJIOTIIO BiJl KOJMIIIHBOT aIMiHICTPaTHBHO-KOMAaH/I-
HO{ 32i1e0JIOTi30BaHOCTI Ta IPOBECTH JIEMOHOTIOMI3AI[iF0 BUKOPUCTOBYBAHUX
HEIo miaxomiB i MmeToniB [4, ¢. 17]. Pocitickkuii npaBHuk B. KoxanoBchkuit
HAroJIONIy€e Ha NMOTpedl 3aCTOCYBaHHs OararopiBHEBOT KOHIICTIIIT METO0-
JIOTIYHOTO 3HAHHA, SKa Tependadac BXUTOK K (HiocoChKUX 1 3aranpHO-
HAyKOBHX MiIXOMIB, TaK 1 KOHKPETHO-HAYKOBHX, JUCLUIUTIHAPHUX Ta MIK-
JTUCLMIUTIHAPHUX MeTomiB [7, ¢. 183—186]. BeacymMHiIBHO, CHHTE3 KOHIICTILIIH
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30arauyye BUCHOBKH, JI03BOJISIE KDUTUYHO OCMHUCIUTH 1 BCEOIUHO OXOMHUTH
0araTroMaHITHICTh IIPOSIBIB 00’ €KTa JOCIIPKSHHS 1 Ha 1l OCHOBI 3aIPOIIO-
HyBaTH MPONO3ULIT 11010 BAOCKOHAIECHHS CTaHy BITUYM3HIHOI HAYKH KOH-
CTUTYLIHHOTO MpaBa.

Y Toii ke yac He MOXKHA He ToroguTHcs i3 mymkoro H. bormanosoi Ta
B. Peunnpkoro mpo Te, 10 KpUTEPieM MPAaBUIBLHOCTI 0OpaHOTO LUIAXY
Mi3HAHHA € He CTUIBKH palliOHANbHUH BiAOIp HAYKOBUX METOMIB, CKITBKU
TBOpYA iesl 1 TOCATHYTHH PE3YJIbTaT, 10 OLIHIETHCS 3 MOy BeeOiu-
HOCTI, TMOWHY ¥ ICTHHHOCTI OTPUMAaHOTO 3HaHHA [8, ¢. 69; 9, c. 15]. Ypa-
XyBaHHS TaKUX MiJXOAIB Y pOpMyBaHHI CBITOINIAHOT O3HLI1T, 0€3yMOBHO,
MoOXe 3a0€3MeUnTH CBOOOTY HayKOBOi TBOPUYOCTI Ta SIKICHICTh PE3yJIbTaTiB
Mi3HaHHSA KOHCTUTYLHO-ITPaBOBHX SIBHILI.

V uinomy moAinsiouM HaBelEH1 TOUYKH 30Dy, 3a3HaYUMO, 110 OOTPYHTO-
BaHICTh PE3yNBTaTiB JOCIKEHh KOHCTUTYIIHHOTO PO3BUTKY IOCTCOLia-
JMICTHYHHUX KpaiH 0e3mocepeHhO 3aIeKUTh Bifl BUXiTHOI TEOPETUIHOL
MO3UILi1, Bil MPUHIIUIIOBOTO MiJIXOy JO MOCTAHOBKHU MPOoOJIIeMH 1 BU3HA-
YeHHSI IUISIXY JOCITIHUIIBKOTO MONIYKY. AJDKe HayKOBa 3Ha4yIIiCTh Ta
TTi3HaBaJIbHA [IHHICTH 0OPAHOTO METOY MOJISITAE B HOTO TIOTEHITIANi BUSIBH-
TH HOBi pUCH 00’€KTa Ta pO3BUHYTH I'paHi PO3yMiHHSL.

Po3ymiroun, KpiM TOTO, CKJIaJHICTh 1 HE3aBEPUICHICTh KOHCTUTYIIIHHUX
MIEPEeTBOPEHb y OCTCOLianicThYHNX KpaiHax CxigHoi €Bponu, BBaXXaeMo,
0 HeoOXigHICTh PO3POOKH apryMEHTOBaHOI METOAOJIOTIYHOT 0a3u mpo-
BEJ/ICHHS IOBHOTO aHAJII3y JMHAMIKH 3pyIIeHb Y KOHCTHTYIIHHIN cepi ux
JepKaB € HaTo BaKIMBOIO. OTXe, METOIO L€l CTATTI € 3’CyBaHHA iCHY-
I0YMX Y MOCTPAASHCHKIA HAyKOBil ITOKTPHHI MOMVISAIB HA METOJOJIOTiI0
JOCIIPKEHHS IPUPON KOHCTUTYIHHUX TpaHchopMaliil y nepexiaHui
Nepiof Ta BUSABJICHHS IPUHOMIB HayKOBOTO Ii3HAHHS, 32 JOTIOMOTOIO SIKMX
PO3KpHUBAIOTHCS BIACTUBOCTI 3MiH KOHCTHTYLIHHOTO MPaBOMOPAAKY ITOCT-
comjanicTiuHux kpain CxigHoi €Bporu.

3acTocyBaHHs JiaJIEKTUYHOTO METOLY IIPU pO3MIIsAAl Mpo0ieM KOHCTH-
TYLIAHOTO PO3BUTKY HOCTCOLIaJIICTUYHUX KpaiH 3yMOBJIEHO iCTOPHYHO. 3a
PaasiHChbKY 700y MiaJeKTHYHUI MaTepiajii3M BU3HABABCs MTPOBITHUM IPH-
HOMOM HayKOBOTO Mi3HaHHs. BomHOuac 6e3yMOBHI IepeBaru 50ro METOAY
Oy OOTSDKEHI 11€0JIOTIYHIMH HacTaHOBaMH. Bixin BiJi MapKCHUCTCHKO-
JIEHIHCBHKOT 171e0JI0Ti1 HEe IPU3BIB 10 BiIMOBH 3aCTOCOBYBATH JiaICKTHIHUN
Metoa. [lokazoBuMH y IIbOMY CEHCI € OCTaHHI KOMIUIEKCHI HAayKOBi Tpaili
BITYM3HAHUX KOHCTUTYLIIOHAJICTIB, BABYCHHS SAKHX Ja€ MPaBO KOHCTATy-
BaTH, 110 IX METOIOJIOTIYHY OCHOBY CKJIaJla€ mianekruuHuit Mmeton. Hemae
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CYMHIBY, 11O LIl TpUHOM HAyKOBOTO Mi3HAHHS JO3BOJISIE€ PO3KPUTH IpPH-
POy KOHCTUTYIIHHO-TIPaBOBHX SIBHILI, IPOAHAJI3YBaTH 1X y TUHAMII BH-
HUKHEHHS, IPOTiKaHHS, BPETYJIIOBaHHS, yTBEPPKCHHS Ta PO3BUTKY. BiH He
JOITyCKa€ OAHOCTOPOHHBOTO MiXOAYy AO SIBHIL, 8 HABIIAKH, BPAXOBYeE X
CYIEPEWIMBICTh, a TAKOXK BUMArae po3risiiaTi JIHCHICTD y TOCTIHHIN au-
Hamimi [3, ¢. 10; 10 c. 8; 11, c. 19-20].

I3 nuM He MOKHa He ToromuTHCs. BiKMBaHHS TaKWX MApHUX KaTeropin
JaleKTHKH, SIK (GopMa 1 3MICT, 3arajibHe i 0coOIMBe, IPUYMHA 1 HACIIIOK
Ta iH., HAJAI0Th MOXIIMBOCT] BCEOIYHO BUBYHTH IMIPEIMET, 3pOOUTH TPYyH-
TOBH1 BUCHOBKH, BHSIBUTH 3aKOHOMIPHOCT] T€HE3UCY KOHCTUTYLIIIHO-TIpaBo-
BOI'O siBHIIA, C(HOPMYBATH HAWBAXIIMBILI BIAMPABHI CBITOINISIHI MO3UIIIT
JUTSL BCeOIYHOTO Ti3HAHHS 00’ €KTa AOCTiHKEeHHs. J{oiIbHICT BUKOPHCTAH-
HS IiaJeKTHYHOTO METOAY NP aHaji3i KOHCTHTYLIHHO-TIPAaBOBHUX SIBHIL
3yMOBJICHA TAKOX PaIrioHaJIbHUMH PUHITUIIAME JIIAIEKTHYHOI Jioriku. Jlo
HUX, SIK TIPABUJIO, BiTHOCSITH TaKi: BCEOIYHOCTI i 00’ €KTHBHOCTI Mi3HAHHSA,
3B’S3KY Ii3HAHHS 3 MPAKTUKOIO, ICTOPUYHMI MigXi,, KOHKPETHOCTI i 00-
rpyHToBaHocTi icTuHU [12, c. 19]. OOpaHHs TaHUX TPUHIUMIB K hyHAA-
MEHT JOCIIKESHHS TO3BOJISIE NIATH 10 Oe3MpHUCTPacHIX BHCHOBKIB, 3aCHO-
BaHUX Ha BUBUEHHI MIMPOKOi eMIIpUYHOI i TeOpeTHYHOI 0a3u, sika BiJgo-
Opaxkac 0COONMBOCTI KOHCTHTYI[IHHUX MEPETBOPEHb HA PI3HUX eTarnax
KHUTTEIISUTBHOCTI CyCITUTBCTBA.

Oco0nuBoOi 3HAYMMOCTI TialeKTUYHUI MeTox HaOyBae MpH aHami3i
KOHCTUTYHIHHUX TpaHCPOPMAIIii, Pe3yIbTaTH SKUX 3 TUX UM IHIIUX IPHIUH
HEMOXITMBO CIIPOTHO3YBATH. 3a JTyMKOIO pociiichkoro mpaBHrKa A. M. Me-
IYLIEBCHKOTO, JIUIIIE 3aCTOCOBYIOUH JiaJeKTHYHUN METOJ, MOYKHA PO3KPH-
TH MEPCIEKTUBY MEPEPOIKEHHSI KOHQIIKTY MPUPOTHOTO 1 MO3UTHBHOTO
IpaBa B KOHCTUTYIIiIHY peBodrorito [13, c. 22]. [ammii mpeacTaBHUK 1M0-
cTpaasHcbKoi nokTpuau B. B. KipeeB Haronomye, 1o BUsiBICHHS Oianek-
THUYHUX CYNEPEYHOCTEH MiXK 3aBIaHHSIMHU OXOPOHU OCHOBHOTO 3aKOHY
1 moTpeGamMu MOAANBLIOr0 KOHCTUTYLIIITHOTO PO3BUTKY CIPUSIE PO3YMiHHIO
HampsMiB peopMyBaHHS MEPeXigHOro cycminbcTea [14, c. 4].

Po3risin 0OpaHoro B cTarTi nIpeaMera JOCHIHKEHHS B JIaIeKTHIHOMY
pakypci HaJlae 3MOTY 3’SICYBaTH YCIO CYTIEPEWINBICTh 1 0araTOBEKTOPHICTH
3MiH KOHCTUTYL[IHOTO MPaBOMOPSAKY 1 BUSBUTH IPUIHMHHO-HACIIIKOBUH
3B’S130K Mi)K BapiaHTOM KOHCTHTYIIHHOTO MEPeXoay i HOpPMATUBHUAM BILIH-
BOM OCHOBHOTI'O 3aKOHY. 3aCTOCYBaHHSI A1aJIEKTUYHOTO METOy BUKPHBAE
HEBiAMOBIIHICTD IWHAMIKH CTaHOBJICHHS (POPMHU 1 3MiCTY 3acaj] KOHCTHTY-
LIHHOTO MPaBIJIiHHS B MOCTCOIIJIiCTUMHUX KpaiHax CxigHoi €Bponu Ta
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MOSICHIOE (DEHOMEH BUHUKHEHHS B IIUX KpaiHaX BJIACHUX THITIB KOHCTHTY-
LIOHAI3MY — YSIBHOT'O Ta HOMIHAJIBHOTO.

BinMoBa B €MHHX 1 HEMOPYIIHAUX 1A€0NIOTIYHIX CTAHAAPTIB PaIsTH-
CBKOTO TEPiOJy Ta 3aKpPilJICHHS B MOCTCOIialiCTHYHUX KOHCTHTYIISIX,
y Tomy uucii i B Koncrurynii Ykpainu 1996 p., npuHIHITy BEpXOBEHCTBA
IIpaBa JJaJI0 HOBUH TIOIMITOBX 0OTOBOPEHHIO MUTAHHS NIPO TTOETHAHHS HOP-
MaTHBHOTO 1 MPUPOHO-TIPABOBOTO MiIXO/IIB IO PO3yMiHHS MpaBa, hopma-
nidHoro 1 1uBinizariiaoro [11, ¢. 20]. Bapto 3a3HaunTy, 1110 IS IOCTCO-
HiATICTHYHIX KpaiH mpobiema Tpanchopmallii po3yMiHHS IpaBa J0CTaTHBO
CKJIaJIHA, OCKIJIBKY 32 PaJTHCHKUX YacCiB MPABO PO3MVIAAATIOCS K IHCTPY-
MEHT IOJITHKH, 3HAPALIA 3aKPIIJICHHS 1 PO3BUTKY IEPIKABHOTO JIafy.
3MIHUTH KOHIIENIII0 CIPUWHATTS MPaBOBOI pealbHOCTI MOXKIIMBO Yepe3
(henomeH nroaunm [ 15, ¢. 182]. Crin morogutucs, 0 camMe IpaBoOBa aHTPO-
MOJIOTiSI IPOTIOHYE METOUKH, AIbTEPHATHBHI CIIIEHTHCTCHKOMY, (DYHKITIO-
HaJbHO-IHCTPYMEHTAIEHOMY TAXOMY A0 MpaBa Ta aKIeHTYE yBary Ha 3a-
KOHOMIPHOCTSIX IPaBOBOTO OYTTsI JIIOAMHU B 00’ €KTHBHO iCHYIOUil HOpMa-
THBHIN cucteMmi [16, c. 194; 17, c. 78]. 30kpema, BUKOPHUCTOBYIOUH
(inococrKO-aHTPONOIOTIYHU JOCITHAIIEKAH T/IX1]T, MOYKHA «TBOPUTIDY
LIHHOCTI, BBOJAWTHU IX Y MOJIENb I[IHHICHUX OpI€HTAIlIi IOPHCTa Ta YTBEP-
JOKYBaTH aHTPOIIOIEHTPUYHY CHCTeMy Horo cBitonany [17, c. 92]. Oge-
BHJIHO, IIO TiJBKH TaKWW MiAXif M030aBisi€e MOCTPAASHCHKY AOKTPHHY
IOPUINYHOIO 11eani3My, aK[IEHTY€ Ha peajbHUX, a He Ha 1TF030PHUX COLi-
AIBHUX MOXIIUBOCTSX OCOOH, a TAKOX J03BOJIsE€ CHOPMYBATH KOHIICIIIIIFO
Heo]iMiifHOTO TIIyMadeHHs MpaBa, 31aTHY HaOIM3UTH TPaBOBUI MaCHB 110
moaunu [18, c. 370].

OTxe, y X0/l BUBUCHHSI Cy4aCHOTO CTaHy 1 MEePCIIEKTHB KOHCTUTYIIIM-
HOTO PO3BHUTKY MOCTCOIIaiCTUIHUX KpaiH BETMKOTO METOIOJIOTIYHOTO
3HAYCHHsI HA0yBa€ Opi€HTAIlis Ha 3arajibHOIIOACHKI I[IHHOCTI, HA OJEP-
JKaHHS IPHUHIIMITIB TYMaHi3My, IIOBaru J0 JIFOJACHKOI THOCTI, CBOOOIH,
CHpaBeTMBOCTI. J{71s1 MpuKITay, IpyHTYIOYHCh Ha aHTPOTIONOTi9Hii MeTO-
JIOJIOT'i1, MO>KJIIBO BUCBITJIUTH T€HE3UC KOHCTUTYIITHO-TIPABOBOTO CTATYCY
JIIOMHY 1 TPOMAJITHIHA B JiepiKaBax IIbOTO PETiOHY 1 PO3KPUTH TpaHCHOp-
MaIlif0 MICIIsl JIFOIMHU B AepiKaBi 1 CyCHiIBCTBI Bifg 00’ €KTa MpaBOBOTO
BILTUBY JICP>KaBH JI0 HAMBUINOI COI[iaJIbHO-ITPABOBOI IIIHHOCTI.

CrpuiHSATTS TOCTHO3UTHUBICHKOI METOJIONOTIT Y paJsTHChKIl TOKTPUHI
JIO3BOJISIE aKTUBHO 3aCTOCOBYBATH ITPUIOMHU HAyKOBOTO TTi3HAHHS, paHile
BIIACTHUBI 1HIIMM HayKaM, 30KpeMa, COII0JIOT 1, MOIITONOri1, eKOHOMIUHIN
Teopii, MaTemaruiii, (i3uil Tomro. Tak, AKIIo MPaBOBUHN MiAXi AKIIEHTYE
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yBary Ha (opMallbHii CTPYKTYPi 1 ZOKYMEHTaX, TO, CKa)KiM0, CKpi3b MIPH-
3My MOJITHYHOT HAYKW KOHCTUTYIIIS PO3ITISAAETHCS HE CTIIBKHU K (Hop-
MallbHUH TOPSAAOK, CKIIBKH K CyCHiJbHa cucTtema 31 Bcima ii
B3aeM03B’s3kamu [19, c. 30]. Y cBoro uepry, COLiONOTIYHUHN TiAXiA A0
pO3MIAAY MpoOIeM KOHCTUTYLIHHOTO PO3BUTKY A03BOJISIE€ BUSBUTH 0CO0-
JUBOCTI HOPMATHUBHOTO BILIMBY OCHOBHOTO 3aKOHY Ha KOHKpETHiH ¢asi
HOTro UKy, 3’ AcyBaTh (GaKTHYHUI CTaH MPaBOTBOPUOI 1 MPaBO3aCTOCOB-
HOT JisIbHOCTI. BinbIiie TOro, CMparyYuch Ha BUPOOJICHI KOHIICTIIIT A1-
HaMiKH COIliaIbHAUX TPOIIECIB Yy MepeXiTHUH Mepiof, MOKHA CIIPOTHO3Y-
BaTH NEPCIEKTUBH PO3BUTKY KOHCTUTYLIHHOTO MPOIIECY B OCTCOLiaic-
TUYHUX Kpainax CxigHoi €BporH.

MosxkmuBocTi miei Teopii mosicauB O. JlaHWIBSH, HOCTIIXKYIOUYN
PO3B’s13aHHS COLIAILHUX CYMEPEYHOCTEH Y MOCTTOTANITAPHUX CUCTEMAaX.
30Kkpema, epexij, Mo IPUBIB 10 Kpaxy KOMyHICTHUHUX pexxuMiB 1989 p.
y CxigHiit €Bporri, BiH XapakTepusye Sk BUOYXOBUH, CIPUYNHEHAN panTo-
BHUMHU 1 TaKUMH, LI0 JiIOTH 13 po3puBOM Oe3nepepBHOCTI, (hakTopamMu, sKi
MIPHUBEJH JIO BUXOIUICHHSI CHCTEM 3 OJIHOTO PEXXHUMY 1 BBEJICHHS B 1HIINH
[20, c. 37]. Tomy aOCOTIOTHO CIIPaBEIIMBOIO € AyMKa, IO TIPH BHBYCHHI
COLiaJIbHUX 3MiH y TaK 3BaHHX «TPAH3UTHHUX» CYCIIIbCTBaX JOPEUHO 3a-
CTOCOBYBaTH CHHEPIEeTHYHUH MMIJXiJ, OCKIJIBKH BiH J1a€ MOYJIUBICTh 3MO-
JeTI0BATH MPIOPUTETH IPABOBOI OJIITHKU, BCTAHOBUTH KPUTHYHUH MOMEHT
0idypkawii gep>kaBHOTO MeXaHi3My, 3a SKUM CTOITh PyHHYBaHHs CTapoi
CHCTEMH 1 0araroBapiaHTHICTh EPEXOIB 110 1 HoBoro crany [20, ¢. 37; 21,
. 44-46]. BaxiuBicTh BUSBICHHS TaKk OM MOBHUTH «TOYKH OidpypKartii»
3yMOBJIEHa i1 30iroM i3 MMOSBOIO BU3HAYHHUX KOHCTHTYLIHHMX JOKYMEHTIB
nepxasu [22].

TakuM YMHOM, CHHEPreTHYHA METOAMKA JJO3BOJISIE MIPEACTABUTH KOH-
CTUTYLIMHUNA PO3BUTOK NOCTCOLIaNiCTHYHUX Kpaid CxifgHOoi €BpONH SIK pyX
SIKICHUX TIEPETBOPEHB y chepi KOHCTUTYIIIHOTO peryOBaHHS, CIPUIHHE-
HUX pi3HOMaHITHUMH (akTopamu. [[prdomy ansTepHaTHBHICTH ITOANBIIO]
KOHCTHUTYLIHHOT TUHAMIKH MOPOKEHAa HETPUBAIUMU KPUTHYHUMH CTaHa-
MU CYCHUIBHOT CUCTEMH, SKi 30irafoThCsl 3 MOMEHTaAMH CKaCyBaHHS CTapo-
IO OCHOBHOTO 3aKOHY 1 NMOSIBM HOBOTO. JOCHiPKEHHS TaKUX BiANPaBHUX
MYHKTIB Ja€ 3MOT'Y BU3HAUUTH TPAEKTOPii KOHCTUTYLIIHHOTO TpoLiecy — abo
MO/IAIBIIN 3MIHH KOHCTHTYIIIHHOTO TPAaBOTIOPSIIIKY OyIyTh XaOTHYHUMH, 200
BOHM NEPEUTyTh Ha OiNBIII BUCOKUI YIOPSAKOBAHHUNA PiBEHb.

[linTBEpANTH BUCYHYTY BHILE TilIOTE3Y MPO HENiHIHHICTh KOHCTUTYLIH-
HOTO PO3BUTKY JIOTIOMOXKE 1 BUKOPUCTAHHS METOJIB €KCTPAIONISIIT 1 1IH-
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KJIIYHOCTI, 5IKi ITUPOKO 3aCTOCOBYIOTHCS Y T€OPii €KOHOMIYHHUX ITHKIIiB
(M. . KonaparbeB), Teopii 3minu nuBimizaiiii (A. ToiH61), Teopii Biamek-
yYBaHHS NOMITHYHOTO Yacy Bif cBiToBoro (K. Oppen, C. CxkoBpoHek). ko
NepIIni METOA CIPSIMOBAaHUK HA OCMUCIICHHS AUHAMIKH CYCHUIBHUX IPO-
[IECiB, 3HAXO/KEHHS CIIJIBLHOTO W 0coONMMBOro B (hazax, sAKi € CXOKUMU
y pi3HUX KpaiHax, TO APYTHH NPHUIOM HAayKOBOTO IMi3HAHHS 03BOJIUTH
CIPUIHATH CBIT Yepe3 CHCTEMY B3a€MOIIOB’ SI3aHHUX 1 B3aEMO3YMOBJICHUX
HUKITB. L[IHHICTh METOY HUKIIYHOCTI HOJISITa€ TAKOXK y TOMY, 1110 00’ €KT
JOCHIKEHHS BUBYAETHCS Y PO3BUTKY, TOOTO MOCHIJOBHO PO3KPUBAIOTHCS
yci ¢asu ioro OyTTs: BAHHKHEHHS, TpaHcdopmarlii, cTabiIbHOTO CTaHy,
CTarHarii, Kpus3u, 3HUKHEHHA [21, ¢. 51]. Y 3B’s13Ky 3 THM, [0 TIPaBO € OfI-
Hi€f0 3 QOpPM COMIiaIBHOI JisSITFHOCTI CYCIIBCTBA, HAYKOBIII BBAXAIOTh
JOLTBHUM EKCTPAIOJIIOBATH L0 KOHLEMLiI0 Ha cepy KOHCTUTYLiHHOTO
npasa.

[oromxytounce 3 A. M. MeaymeBcbkum, 3a3Ha4uMoO [ 13], mo Teopis
LUKJIIB JO3BOJISIE CIIBBITHECTH CTaTUYHE CTAHOBUILIE i3 CTAHOM 3MiH y pam-
KaX €IMHOT KOHIEMIIT KOHCTUTYI[IHHOTO MPOLECY, BUSIBUTH CXOXKI (ha3u
JTAHOTO TIPOIIECY B Pi3HI iICTOPUYHI MEPiOIH i B PI3HUX MPABOBUX KYIIBTypax,
3pO3YMITH MEXaHi3M CTaHOBJIEHHS HOBOTO KOHCTUTYLIIITHOTO Na1y. 30Kpema,
nopiBHIoOuH [lonbiny ¥ YropuinHy, HayKOBIIi 3ayBa)yIOTh, 1110, SKIIO
nepuia 3aBASKH CTPYKTYPOBAaHOMY OIO3HLIHHOMY PyXy Ha IIOYaTKOBOMY
eTami Oyna JiepoM TpaH3UTY, TO ApYyTa, MAalOYH 3aBEpIICHY MOJITHUHY
CHCTEMY, CKOpillie OTpUMaia IHCTUTYIIOHAILHY CTa0UIbHICTh [19, ¢. 93-95].
Bapro 3a3HaunTy, 1110 KOHCTUTYLIHAI PO3BUTOK CIIiji pO3IVISIIATH B ACIIEK-
Ti cipanbHOTO HUKIY. 3a cioBamu P. PomarioBa, BiacHe Takuil HUKI BH-
PI3HSETHCS PENPOMLYKTUBHICTIO (3aBEPILICHHS TIONEPENHBOTO [TUKITY € YMO-
BOIO TIOYATKy HACTYITHOTO) 1 TpaHcgopmaliiero foro 3Mmicty [21, c. 51].

BBaxkaemo, 1110 BUCBITIIEHHS TOCBiAy MpOTrpecy i perpecy B opraHizaii
i QyHKIIOHYBaHHI KOHCTUTYIIHHHUX IHCTUTYIIH y HeNliHIHHOMY pakypci
JTa€ MOXKITUBICTh OCSTHYTH Pi3HOMaHITHICTH AUHAMIKA KOHCTUTYIIHUX
3pyuieHb Kpain CxigHoi €Bponu. YABIEHHS KOHCTUTYLIHHOTO PO3BUTKY
yepes JIAHIIOT CIipajieit po3KpuBae HOro K MPOLEC HEMOCTYIIOBUH, 1110 He
33BN XapaKTEePU3Y€EThCS MOKPALICHHAM SIKOCTI KOHCTUTYLIHHOT Teopii
1 IpaKTHKH. Y NMEPCHEKTUBI KOHCTUTYLIHHI 3pyIIEHHs HaIllJIEH] Ha TOCST-
HEHHsI HAalBHIIOi METH — BCTaHOBJICHHS IPAaBOBUX MEXaHI3MIB, sIKi rapaH-
TYIOThb CIPaBeUIMBE IPABIiHHSA, ajleé Ha NPaKTULi, 0COOIMBO B KpaiHax
MOJIOZI01 IeMOKpaTii, BKa3aHa TPAEKTOpis, uepe3 00’ €KTUBHI NIPUUUHH, —
JOCTaTHBO YHIKAIBHO siBHIIE. Hanpukia, po3riisgaodu CBITOBHI KOHCTH-
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TyUiiHUH PO3BUTOK, Oonrapcekuii HaykoBelb C. CToideB 3ayBaxkye, IO
B iJicaJti BiH Ma€ 30iraTrcs 3 KOHCTUTYI[IOHATII3MOM, SIKUI rependadae Jau-
HaMiKy BiJl HEPO3BHHYTHX IPUHIIHITIB 1 iIHCTUTYTIB 0 PO3BUHYTHX, TOOTO
ix meMokparu3anito. Y Toi ke 4ac BiH 3ayBaxKye, 1110 TaK OM MOBUTH «3pOC-
Talo4a TEHJICHI[IsS» X0y KOHCTUTYI[IHHOTO PO3BUTKY HE O3HAYA€ €JMHY
JHIIO, sIKa 3aBKIM OPI€EHTOBaHA Ha JOBEPIIEHY KOHCTHUTYIIHHY CHCTEMY
yIpaBJiHHS JepKaBHUMH 1 CYCHIJIbBHUMHE cripaBaMu. [1incymMoBytouu 0co6-
JUBOCTI KOHCTUTYIIIMHOTO po3BUTKY [ penii i @panmii, C. CroliueB KoOHCTa-
Ty€, 110 BiATIOBi/IHA JiHISA CKOpillle 3Ur3aronoioHa, OCKIIBKH MOXKITUBE
MOBEPHEHHSI BiJl IEMOKPaTHYHOI 0 peakuiitHoi koncTutymii [23, c. 63].

VYpaxoByro4UH BaXJIMBICTh BUSIBIICHHS YAHHUKIB BILTHBY Ha GOpMyBaH-
HS IPUPOIY KOHCTUTYLIIITHOTO PO3BUTKY MOCTCOLIaiICTUYHUX KpaiH, BapToO
3aCTOCOBYBATH METOA (PAKTOPHOT'O aHali3y, 3a JOMOMOTOI0 SIKOTO BUIUISIOTH
1 PO3KpUBAIOTH MPUYUHH, 10 3yMOBIIOIOTH [IEBHE CTAHOBHIIEC KOHCTUTY-
iIfHOTO 3aKOHOAABCTBA. PO3yMiroun MparHeHHs MOCTCOMiaTiCTHIHUX
Kpain OymyBaTH 3acagy KOHCTHTYLIHHOTO Jady BiANOBIIHO J0 3arajbHO-
BH3HAHMX JEMOKPATUYHUX PUHIIUIIIB, 0COONINBOT 3HAYMMOCTI HA0YBaIOTh
JOCTIKeHHS BILTUBY MIXXHAPOIHOTO TIpaBa Ha TONITUYHI PEXKUMH JIEPHKaB.
OmnpauroBaHHs MaTepianiB Mi>KHAPOAHUX MPOrpaM AEMOKPATHIHOTO epe-
TBOPEHHS 3apaJKy€ PO3YMIHHIO NIISAXIB 3MIITHEHHS MPOIIECY JIEMOKPATH-
3amii ycix cep KHUTTEMSITFHOCTI TOCTKOMYHICTUYHOTO CYCITiIbCTBA [24,
c. 209-221]. BuBueHHs y TakOoMy acIleKTi MOCTCOLialiCTUYHUX KpaiH
CximHO1 €BpoIH JI03BOJISIE 3’ ACYyBaTH, HACKIIBKH KOHCTUTYIIHHI HOPMH
30iraroThcs 3 M>KHAPOJHIUMHE CTaHAaPTaMU. 30KpeMa, IIe CTOCYEThCS 1 Ta-
KOTO «LIEHTPAJILHOTO» 1HCTUTYTY, SIK BHOOPH.

He MoXHa HE MATPUMATH TOYKY 30DY, [0 METOIOJIOTTYHOI0 OCHOBOIO
HayK{ KOHCTHTYIIIHHOTO TIpaBa € (hopMaTbHO-FOPUANIHIH (JIOTMAaTHYHIH )
METOJ] HayKOBOT'O Ti3HAHHS, SIKUH CIIPHsIE TPAMOTHOMY M apryMEHTOBaHOMY
TIIyMadeHHI0, Kiacugikaiii i cucTeMaTh3allii KOHCTUTYIIHHO-TIPAaBOBUX
HOPM 1 IPaBOBIAHOCHH Ta JIOTIOMArae OI[iHATH TI€BHI CYCIITBHI SBHIIA IIOJ0
BIAMOBIAHOCTI iX «Jormam npasa» [2, c. 50]. [Ilpiruomy BracHe 1orMaTuaHUR
3MICT IOPUMYHUX HOPM BHBYAETHCS 32 JIOTIOMOTOIO FOPUJANYHOTO MHUCTE-
1TBa a0CTparyBaHHS BiJ IPAaBOBUX SIBUII Ta JEAYKIIi i3 3’1COBaHUX TaKUM
IuIsIXoM HOpM [25, c. 84].

BonHouac ¢ ypaxoByBaTy IeBHI METOAOJIOTTYHI TPYAHOIIL 3aCTOCY-
BaHHs (HOPMaJIbHO-IOPUANIHOTO MPUHOMY HAyKOBOTO Ii3HAHHs IpoliieM
KOHCTHTYLIHHOTO PO3BUTKY MOCTCOLiaTicTHUHUX Kpain CxigHoi €Bpomnu.
Tak, 3HaXO/PKEHHS JTOCIIIHAKA TaK OM MOBUTH «yCEpEIUHI» MepexiIHuX
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MPOIIECIB, SIKi XapaKTEePU3YIOThCsI BUCOKUM PIBHEM COIIaTbHOI JUHAMIKA
1 HECTIHKICTIO TEHACHIIIH PO3BHUTKY JIEPXKABHOCTI, & TAKOXK MOTpeda ocMuc-
JIFOBaTH TIPaBOBi akTH ()aKTUYHO B PEXMMI «on-liney» CTBOPIOIOTH CYTTEBI
CKJIaJJHOCT1 TEOPETUYHOT'O 1 MPaKTHYHOTO Tu1aHy [26, c. 35-36]. Tomy npu
BHBYECHHI 3pYLICHb Y KOHCTUTYLIHHO-TIPABOBIH MJIONIMHI TPaH3UTHOTO
CYCHIJIbCTBA OaXKaHO AOTPUMYBATHCA Takoi MeTonodorii. [To-nepiue, Bapro
MpHUCIyXaTUCs 10 aKTyaJbHOI 1 3apa3 mopaau OpAWHApHOTO mpodecopa
Kuiscbkoro yHiBepcutety cB. Bonogumupa O. PomanoBnya-CriaBaTHHCBKO-
TO, SIKUH T IKPECITIOBaB, IO JJIs1 BCEOIYHOTO 3°SICYyBaHHS 1 PO3YMiHHS JOTMA
paBa JAepKaBHOTO, HEOOXiJHO BUBYATH 11 MOCTYMOBE iCTOPUYHE HAIIapy-
BaHHs. 3a HOro JTyMKOIO, TAKUH METOMOJOTIYHHUE MiIXia HOTPIOHMH AJis
KpaIloro OCMHUCIICHHS CEpEelOBHILA, ACP>KaBHOIO YCTPOIO, SIKMH CKIIABCS
icropuuno [27, c. 52]. Ilo-apyre, yac BiJg 4yacy KOPUCHO KOHLEHTPYBaTH
yBary Ha GopMalibHii KOHCTPYKIIii IPaBOBUX HOPM, HABMUCHO BiJIKHJIATH
TIOJIITHYHI, EKOHOMIYHI ¥ 1HIIT 00’ €KTHBHI i Cy0 €KTUBHI ()aKTOPH BILTUBY
Ha 3MICT KOHCTUTYLIHHOTO Marepiay.

3acTocyBaHHS (OPMATLHO-FOPHIUYHOTO METOJY B 3a3HAYEHOMY PaKyp-
cl Hasla€ 3MOT'Y 30CEPeANTHCS Ha CyTTEBUX PUCAX JKepes KOHCTUTYLIiHHO-
o MpaBa MOCTCOLIANICTUYHIX KpaiH, 3p0OUTH JOTiYHI y3arajabHEHHS PO
(dbopMasbHI O3HAKH, SIKI XapaKTePHU3YIOTh IIEPETBOPEHHS SBUII KOHCTUTY-
IHHO-TIPaBOBOI MIHCHOCTI TOCTCOMIaliCTUYHOTO CYCIIIECTBA, BUSBUTH
creuudiKy MpaBoBOTO CTATyCy yYaCHUKIB KOHCTUTYLIHHOTO IPOLECY, PO3-
KPHUTHU MPOOIEMH KOHCTUTYIIHHO-IIPABOBOTO PETYIIOBAHHS, CIPOTHO3YBa-
TH OCHOBHI HalIpSIMU KOHCTUTYIIITHOT MOJIEpHi3aIlii B TOCTCOIaliCTHYHIX
kpainax CxigHoi €Bpormu.

HeBin’eMHUM €IeMEHTOM JIOCSITHEHHS! THOCEOJIOTIYHUX 3aBJIaHb y ra-
Ty31 KOHCTHTYIIHHOTO MpaBa Ha3WBAIOTh MOPIBHAIBHO-TIPABOBHH (KOMTIa-
paruBHui) MeTox [8, c. 10, 63]. Ille na mouarky XX ct. I. €mtiHek po3kpuB
OCHOBHE 3aBJIaHHSI HayKH JCPKaBHOTO IpaBa sSK BU3HAYCHHS IULIXY, 32
SIKUM BinOyBarOTbCA NEPETBOPEHHS ICPKAaBHUX yCTAHOB, MOUIYK THIIIB
PO3BUTKY (AMHAMIKM) Ta iCHyBaHHS (CTaTUCTHUKH) AepKaBHUX siBuIl. Lle
3aBJIaHHSI HayKOBEI[b MYCUTh BUPIIIYBaTH 1HIYKTHBHUM METOIIOM, TOOTO
Yyepe3 MOPiBHAHHS, KOHCTPYIOBAaTH CEPEHI THUIIH, OCKIJIbKH BOHU BKIIIOYA-
I0Th O3HAKH{, XapaKTepHi 3HAUHIM KINBKOCTI MOOTUHOKMX SIBHLI Ta Hamali
JIO3BOJISIFOTH II3HATH 1HIUBIAYaIbHI OCOOIMBOCTI KOKHOTO OKPEMOTIO I10-
JTUYIHOTO YTBOPEHHS [25, ¢. 73—74]. Tomy HEeBUIAIKOBO TepIIIi cepiio3Hi
BITYM3HsHI poOOTH y cpepi KOHCTUTYLIMHOTO NpaBa HAMMCaHi B IOPIBHSIb-
HoMy acrtiekti. [Ipumipom, O. PomanoBuu-CriaBaTHHCHKHE BU3HAYMB I10-
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PIBHAUTBHUIA €IEMEHT SIK 0COOIMBO BaXKIIMBHUH, OCKIIBKU BiH «HAJIa€ MOXK-
JUBOCTI Yepe3 3iCTaBlICHHS 1 MPOTHUCTABICHHS MOOAYUTH HalliOHAIBHY
0COONHUBICTH pOCiichKOT camonepskaBHOI Baam» [27, c. 53].

Ha cyuacHomy eTami mparHeHHs Iep>KaB «MOJIOAOI IEMOKpaTii» Ha-
ONMU3UTHUCS IO YHIBEpCaJbHUX MIXHAPOIHUX CTaHJAPTIB HAJ3BHUYAHHO
aKTyaji3ye MpOBEIEHHS] KOMIIAPaTUBHUX AOCIIIKEHb Y PI3HUX Trairy3six
ropuanyHOi Hayku. CaMe 3iCTaBJICHHS 1 CIIBBiTHECEHHS KOHCTUTYIIHHO-
MPaBOBOTO JIAJTy PiI3HUX KpaiH CIPUsE BUSBICHHIO CITUILHOTO i 0COOIMBO-
IO B PO3BUTKY LIUX CUCTEM, HAZAHHIO HEYIIEPEAKEHOI OLIIHKH MICILIIO KOX-
HO1 KpaiHU B CBITOBOMY KOHCTUTYLIIMHOMY PO3BUTKY Ta BiIpalfOBaHHIO
MPAaKTUYHUX PEKOMEHJAIH MO0 BJOCKOHAJICHHS KOHCTHTYIIHHOTO 3a-
KOHOJIaBCTBA Y BIAMOBIqHIH KpaiHi [28; 29, c. 269-299; 30].

V Toii ke yac anekBaTHe 3aCTOCYBaHHS NOPiBHSUIBHO-TIPABOBOTO Me-
TOJY 3QJIMIIAETHCS HEIPOCTUM 3aBJIaHHAM JUIsSL TEOPil Ta MPAKTUKH 0C00-
JIUBO TUX KpaiH, fAKi mepeOyBaroTh Ha MEepeXiJHOMY eTarli pO3BUTKY
Jep>KaBHOCTI. 3BaXkalouu Ha L€, He MOXXHA HE MiATPUMATHU AOCUTH T10-
HIMPEHY TOYKY 30pY MPO Te, M0 CIUILHUX JJIsl BCiX KpaiH pelernTiB opra-
Hizarlii 1ep>kaBHOI Biaau npocto He icHye [31]. Jobpe Bimomi mpuKiIaan,
KOJIM TaK O MOBUTH «CJIiTIe KOMIOBaHHs» 3apyOi>KHUX MOJEINeH 3yMOBITIOE
3arpoBaPKEHHST HEXKUTTE3NATHUX GopM. 30KpeMa, 3BUYaliHa JUIsl KpaiH
3aximHOT €BpONY MpaKTHKa OpraHiB KOHCTUTYIIHHOT IOPUCAMKITIT OpaTn
aKTHBHY y4acTb Y MOJIITHYHOMY Tpoueci (Hanpukiaj, nepeBipka Koncru-
TyniHoto Panoro dpaHuii mpaBmIbHOCTI pe3yIbTaTiB BUOOPIB TIIaBU
JIep)kaBu) Ta X GOpMyBaHHS TiJ KOHKPETHUH OpraH Biadu (30Kpema,
®enepanpuuii Koncturyniiinuii cyn Himeaunnn obupaetsces Tinbku [ap-
JIAMEHTOM) Ha TIOCTCOIIaliCTHYHOMY IPOCTOPI MPU3BOJUTH 10 BTPATH
JETITUMHOCTI KOHCTUTYIiiHOTO KOHTpouto [10, c. 175; 32, 99]. Tomy
JUILE palioHaNbHUHN BiIO1p iIHCTUTYTIB, AKHH I'PYHTYETHCS HA BpaxyBaH-
HI paJsiHCHKOI CIIaALIMHK, CBITOBOIO IOCBIAY (DYHKIIIOHYBaHHS Ji0epaib-
HUX YCTaHOB 1 ONITUMAIBHOI MPAKTUKH POOOTH OPTaHiB B MOMIOHUX YMO-
BaxX, JOMOMOXXE€ YHUKHYTH CTaHAAPTHUX MOMHUJIOK, XapaKTePHUX IS
MepexiIHOTO cycnijabcTBa [33].

OTKe, Ha IiICTaBl BUILIEBUKIAAEHOI0 MOKHA JIWTH TaKUX BUCHOBKIB.
CkJaiHUM X1 CTAHOBJICHHS 3aCa]] KOHCTUTYIIITHOTO J1a Ty B TOCTCOIliaic-
THYHUX KpaiHax CxinHol €Bponu i HEOHO3HAYHI OLIHKH HEPIINX PE3Ylb-
TaTiB KOHCTUTYIIIITHOTO OyiBHUIITBA 3yMOBITIOIOTH ITOTIHUT HAa HOBI HAYKOBO
oOrpyHTOBaHI AochikeHHs. Po3po0ka onTUMaIBHOTO METOOJIOTIYHOTO
THCTPYMEHTApIIO OTPAIFOBaHHS cHIeNU(iKA KOHCTHTYIHHUX TIEpETBOPEHb
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MEePEXiAHOTO CYCHUILCTBA CIPUSATUME PO3YMIHHIO TONAIBIINX IUISAX1B BIO-
CKOHAJICHHSI KOHCTUTYLIHHOT Teopii i MpakTHUKU. 3acToCyBaHHs OaraTo-
PIBHEBOI KOHIIETII[i1 METOIOJIOTIYHOTO 3HAHHS 1 alTbTEPHATHBHUX CTpPATETii
BHUBYCHHS CYCIIUIBHUX SIBUIL, OPIEHTOBAHUX Ha 3a0e3MeueHHs 1HTepeciB
JIIOIIMHU, HAJIA€ MOXKIIMBOCTI OTPUMATH KOMITIEKCHE i 00’ €KTUBHE YSIBIICH-
HS [IPO CYYaCHHUM CTaH i IePCHEKTHBU KOHCTUTYLIHHOTO IPOLIECY Ha ITOCT-
COLINIICTHYHOMY TPOCTOPI.

30KkpeMa, OCMUCIICHHS. KOHCTUTYIIIHHOTO PO3BHUTKY ITOCTCOIIaNiCTHY-
HuX Kpaid CxigHoi €Bpony B AialeKTHYHOMY PaKypci Aa€ 3MOTy 3’sCyBaTu
BCIO HOTO CyNepewInBiCTh i 0araToBeKTOpHiCTh. Tomi K, CHMparoYKch Ha
AQHTPOIIOJIOTIYHY METOOJIOTII0, MOXKIIMBO BUCBITIIUTH T'€HE3UC KOHCTUTY-
LiHO-TIPaBOBOIO CTATYCY JIOAMHU 1 TPOMaJITHUHA B iepKaBax LbOTO pe-
riOHY 1 pO3KpHUTH TpaHchopMaito Miclis JIIOMUHH B IepKaBi 1 CyCIiNnbCTBI
BijJl 00’ €KTa MPABOBOTO BILIMBY JCP)KaBU JI0 HAWBHUIIIOT COLIIAIBHO-ITPABOBOT
ninHocTi. KpiMm Toro, pi3sHOMaHITHI KOHIIEMIIT IMHAMIKH COMIaThHHUX TIPO-
LECIB y EPEXiHUH Mepio TOTIOMOXKYTh YSIBUTH KOHCTUTYLIHHUHN PO3BUTOK
nocrconianicTHaHUX Kpaid CXigHoi €Bpory y BUNIsIL HETiHiHOTO (1IH-
KIIIYHOTO) PyXy KOPIHHHX MEPETBOPEHb y Chepi KOHCTUTYIIIHOTO PETYIFO-
BaHHS, 10 HE 3aBXIW MPU3BOAATH IO CHCTEMHOTO IMOJIMIIEHHS SKOCTi
KOHCTUTYIIHHOT Teopii i mpakTuku. i IpUKIaay, MeTo GaKkTOPHOTO
aHaITI3y CIIpHsi€ BUAUICHHIO i PO3KPUTTIO YNHHHKIB, 110 3yMOBITIOIOTH CIIe-
IUQiKy KOHCTUTYLIHHO-TIPAaBOBOTO PETYIIOBAHHS. Y CBOIO Y€pry, BUKOPHC-
TOBYIOUH (OPMANBHO-IOPUIMYHHIN (JOTMaTHYHHUI) METOJ] HAYKOBOT'O ITi3-
HaHHS, MOXXKHA PO3TIYMa4YUTH 3aKOHOMIPHI i BHIIaIKOBi TpaHChopMartii
MOCTCOLialiCTUYHOTO KOHCTUTYLIHHOTO MaTepiany. A KoMOapaTUBHUN
MiAX11 3apajpKyBaTHMe (POPMYBAHHIO KPUTHYHOTO CTaBIICHHS J0 MPOIECY
penentii 3apyOi’>kKHOTO JTOCBily BITYM3HSIHOIO HAYKOK KOHCTHUTYI[IHHOTO
npasa.

[TincyMoBytO4H, HAr0JOCKMO, 110, 3aCTOCOBYIOYH BHIIICBKA3aHI MPH-
HOMM HayKOBOTO ITi3HAHHSI, BKJIMBO HE AOITyCTUTH aOCOMIOTH3ALI] BIACHUX
METOZOJIOTIYHUX TPATUIIH Ta Oe3aneNaiiHOro BiJKUIaHHS HOBaIliHHUX
METO/IB HayKOBOTO Mi3HaHHA. Hal3BU4aliHe 3aXOIJICHHS JOTMaTHYHUM
MiIX0ZI0M B IOPUANYHIN HAyIli HE TTIOBHHHO MIEPETBOPUTH KOHCTUTYIIIHHO-
MPaBOBY IOKTPHUHY B HEMOPYILIHY TEOPIl0, sIKa arpiopi He Miajisrae KpUTH-
HOMY i 00’€KTUBHOMY aHaji3y. BapiaTHBHICTh MUCJICHHSI BYCHOTO Ma€
[IPaLIOBaTH Ha HAayKy, a He MPOoTH Hei. TUIbKK B IIbOMY BUIIAJIKY MOXKIIMBUH
PO3BHUTOK METOAOJIOTIT AOCTIPKEHHS MPOOIEM KOHCTUTYLIHHOTO PO3BUTKY
MOCTCOLIATICTUYHUX Kpain CxigHol €Bporu.
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Bypomenckuii M., 3akomopnasi E. K Bonpocy o MeToo/10rum uccijienoBa-
HHS TPO0/IeM KOHCTUTYIHOHHOTO Pa3BUTHS MOCTCONMAIMCTHYECKHX CTPaH
BocTtouHnoii EBponbl (Ha mpuMepe MoCTCOBETCKOMH JOKTPHUHBI)

O6o0cHOBaHa POJIb METOAOIOTHH B (POPMUPOBAHUU IIEHHOCTHOTO MUPOBO3-
3peHUs Ha IPUPOLY KOHCTUTYLIMOHHBIX M3MEHEHHI Ha JTare nepexoaa K AeMokpa-
ThU. PaccMOTpeHbl OCHOBHBIE OXO/IBI K OIMPENICTICHUIO HAIIPaBJICHUN TeOpeTHYe-
CKOTO HCCIIEAOBAHUS KOHCTHTYIIOHHOTO CTPOUTEIILCTBA «TPAH3UTHOTOY» O0IIECTBa.
BrLsgBIIeHB! OITUMANTFHBIE IPHEMBI HAYYHOTO TTO3HAHUS IPOOJIEeM KOHCTUTYIHOH-
HOTO Pa3BUTHS OCTCOIMATUCTHYECKUX cTpaH Boctounoii EBpornbl.

Kniouegule cnoea: KOHCTUTYLIHOHHOE Pa3BUTHE, METOIOJIOTHS, METOABI UC-
CJIeZIOBaHUs, IOCTCOLMANUCTHIEeCKe cTpanbl BocTounoit EBponsl, npuems! Ha-
YYHOTO MO3HAHMS, KTPAH3UTHOE» 0OLIECTBO.

Buromensky M., Zakomorna E. To the question of the methodology of the
research of the constitutional development problems of postsocialist countries
of Eastern Europe (on the example of the post-soviet doctrine)

The role of the methodology in value outlook formation on the nature of con-
stitutional changes at the transition stage to democracy has been substantiated. The
problematic aspects of the post-soviet doctrine have been identified. The main
approach to finding the directions of theoretical research of the constitutional de-
velopment of the transition society has been exposed. The role of the variation of
thinking in the development of the methodology of the study of problems of the
constitutional process has been stated. The most favorable methods of scientific
knowledge of the problems of constitutional development of postsocialist countries
of Eastern Europe have been revealed.

Keywords: the constitutional development, the methodology, research methods,
postsocialist countries of Eastern Europe, methods of scientific knowledge, the
transition society.

113



ITPOBJIEMHA
IIVBIJIBHOI'O IIPABA

VJIK 347.77:330.341.1(477) €. Ipexos, kaH[UAAT IOPUAUIHUX HAYK,
cTapumit BUKIajgad Kadeapyu IpuBaTHOTO
npasa [lonTaBCchKOro OPUAMIHOTO iHCTU-
TyTy HalionanbHoro yHiBepcurery «IOpu-
OV4YHA aKafeMid YKpaiHu iMeHi fpocmasa
Mygporo»

IIpaBoBe perynoBaHH:A MATEHTYBAaHHA
cnoco0iB niKyBaHH:A B YKpaiHi Ta cBiTi:
Cy4YaCHMII CTaH i epCIeKTUBY PO3BUTKY

VY crarTi NpoaHaNi30BaHO CYYaCHUH CTaH MPAaBOBOTO PETyTIOBAHHS MATCHTY-
BaHHsI CHIOCO0IB JIiIKyBaHHs B YKpaiHi Ta CBiTi i BU3HAYEHO HAIPSIMU HOTO 1OJallb-
II0TO PO3BHUTKY B Lil cdepi.

Knrouosi cnosa: nareHTYBaHHS CIOCOOIB JIIKYBaHHS, BUHAXI Y MEAUYHIH
ctepi, maTeHTYBaHHS MEIMYHUX TEXHOJIOTiH, COMIAIbHO-ETUYHA TEOPisl, HEMPOo-
MHCIIOBA TEOPis.

VYkpaina nepeOyBac Ha UIAXy pedopMyBaHHs chepr yIpaBiIiHHS SKiC-
TIO MEJMYHOI IOTIOMOT'H Y Tally3i 0XOpOoHH 3/10poB’s. Pobora y npomy Ha-
IpsMi € TIHCHO BaXKJIMBOIO, OCOOIMBO 3Ba)KAlOUM Ha iCHYBaHHSI pealbHIX
npobieM y cdepi pearnizawii mpaB rpoMaasiH Ha MEJUYHY JOTIOMOTY, 110
JO/IaTKOBO YCKJIaJHEeHI MPOTHJIEKHO CHPSIMOBAHUMH IMiAXONAMH Y TPaBO-
BOMY peryJroBaHHI B YKpaiHi Ta MPOBiAHUX KpaiHax CBITY AOCTYILy JiKa-
PSAMU Ta Mami€eHTaMH JJO HOBITHIX CITOCOOIB TepareBTUIHOTO 1 Xipypri4HO-
ro JIiKyBaHHs Ta METOAIB AiarHOCTHKH, 110 3aCTOCOBYIOTHCS 10 JFOIMHU.

[Teprr 3a Bce HOEThCS PO HAIGKHICTL YKPaiHU 10 HEUHCIIEHHOI TPYTIH
JIEPKaB CBITY, B IKUX 30€PIiracThCsl MOMIIMBICTH BCTAHOBJICHHS MOHOTIONIT
MeBHOT 0coOM Ha HOBi CITOCOOM Ta METOIU MPO(]ITaKTUKH, IarHOCTHUKH,
JKyBaHHsI, peabiiTaiii JJFOAMHN Yepe3 MeXaHi3M iX MaTeHTYBaHHS SIK BH-
HaXOJiB UM KOPUCHUX Mojelieil. [HImuMu cioBamu, JepkaBa Ha piBHI 3a-
KOHY BCTaHOBIIIO€ 32 3arajlbHUM MPABUJIOM MPIOPHTET MaWHOBUX IpaB
BJIACHUKA MAaTEHTy HaJ MPUPOJHUM HEBiJl’€MHUM MpPaBOM JIOAWHH Ha
OXOPOHY 3IIOPOB’sI, €IEMEHTOM 3MICTy SIKOTO BH3HAETHCS BHOIp METOIIB
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JIIKyBaHHS BIAMOBIAHO JO PEKOMEHAAIliM JiKaps 1 3aKJialy OXOPOHHU
3710poB’st. L{iJIKOM CITyIIHOI BHIAETHCS TBEPIKCHHS (DaxiBIliB, III0 MOHO-
TIOJTi3allisl METUIHOTO 3HAHHA Y (hopMi 00’ €KTIB MpaBa iHTEIEKTYaIbHOL
BJIACHOCTI 3aKjiafa€ KOH(IIKT MiX iHTEepecaMu HOoro BOMIOAUIBI (JTiKaps,
MEMYHOTO 3aKJIaay, HAyKOBO-IOCIIIHOT IHCTUTYIliT) Ta MalienTa, oome-
JKYIOYHM OCTaHHBOTO Y CBOOO/II BHOOPY METOIIB JIiKyBaHHSI, TAPAaHTOBaHIN
koxHi# monuHi y Craryti BOO3, OcHOBax 3akOHONABCTBA YKpaiHU PO
OXOpOHY 3710poB’s Tomio [1, c. 43].

MeToro CTaTTi € JOCHTIHKEHHS Cy4acHOTO CTaHy IPaBOBOT'O PETyIIOBaH-
HS MIAaTEeHTYBAaHHS CIIOCOO0IB JIIKyBaHHA B YKpaiHi Ta CBITi i BU3HAYEHHS
HaIPsMIB Ta HEPCISKTHB HOTo MOJaIbIIOr0 PO3BUTKY B I chepi.

Cepen HayKOBHX PO3pPOOOK, KOTPi MPUCBIYEHI TOCTIHKEHHIO 3arallbHIX
MUTaHb MATEHTHOI OXOPOHH, HeoOXimHO BuAinuTy mpaui [ O. Arapomryka,
€. I1. TaBpunosa, 0. M. Kamuui, O. A. [Tinonpuropwu, O. O. [Tinonpuropw,
O. JI. Cearoupkoro, O. C. Cepreesa, P. b. [llumku. Ipore ananizy npobiem
MaTeHTYBaHHA CHOCO0IB JIIKyBaHHs HE MPHUALICHO HAJIEXKHOI yBaru, 1o
1 00YMOBJIIO€ aKTyaJIbHICTh JIOCIIIKCHHSI.

MOXJIMBICTh MOIIMPEHHS CHENiaIbHOI MPaBOBOI OXOPOHH, KA Haja-
€ThCS1 00’ €KTaM MAaTEHTHOTrO MpaBa, Ha COCOOW Ta METOIM JIiKyBaHHS
0OYMOBITIOETBCS THM, 1110 00’ €KTOM BUHAXOY (KOPHCHOI MOJIETi ), IIpaBoBa
OXOpoHa KoMy (sIKill) HagaeTbesl 3akoHOM Ykpaian «I[Ipo oxopony mpas
Ha BUHAXOJH 1 KOPUCHI MOZIENi», MOXKe OyTH He TUTBKH NPOAYKT (IPUCTPIH,
pedYoBHHA TOIIO), a 1 Tipoliec (crocid), a TakoK HOBE 3aCTOCYBaHHS BiJIO-
MOTO MPOAYKTY 4H Tporiecy (4. 2 cT. 6 3akoHy).

MixHapOHI JOTOBOPH Ta 3aKOHOJABCTBO MEPEBaXKHOI O1MBLIOCTI Kpa-
H CBITY 000B’SI3KOBUMH YMOBAaMH ITaTEHTO3JaTHOCTI BUHAXOly BU3HAIOTh
HOTO BiATIOBIAHICTH TPHOM KPUTEPISIM: HOBU3HA, TPOMHICIIOBA MMPUIATHICTh
Ta BUHAX1JHUIBKUH piBeHb. J{11s maTeHTyBaHHs KOPHUCHOI MOIEITi JOCTaTHBO
3aJIeKJIapyBaTH ii BIJAMOBIIHICTD JIMIIIC JBOM IEPILINM 13 HABEACHUX KPUTE-
piiB. CriemiamsHIX OOMEXeHb YH 3a00pOH MIOA0 MaTeHTYBaHHS CIIOCO0iIB
Ta METO/IB JIIKYBaHHS 3aKOHOABCTBOM YKpaiHH He mependaueHo. Y 3B°s13Ky
3 [IUM 32 Cy4YacHHX YMOB CTa€ MOXKJIMBIUM OTPHMAHHSI 3aXHIICHOT JIEPKaBOIO
MOHOTIONIT Ha CIOCOOW JIIKyBaHHS Ta METOIU IarHOCTHKHU OyIb-SIKHX 3a-
XBOPIOBAaHb JIIOAUHH, AK-OT: CIOCiO JiKyBaHHs KaTapakTd (IIaTEHTH Ha
BuHaxoau UA 75548 C2 ta UA 51723 C2), criocib KOMITJIEKCHOTO JIIKYyBaH-
HJ imeMivHoi XBopoOu cepis (mareHT Ha kopucHy Moaens UA 65289 U),
crocib JNiKyBaHHS BEpXHiX IMXaNIbHUX LUISXIB Ta JETeHIB (IaT€HT HA BU-
Haxig UA 85259 C2), crioci6 jiKyBaHHS YIIKOKEHHS CyrII00iB (aTeHT Ha
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BuHaxig UA 94726 C2) i 6araro inmmx. OcoONIMBO JOCTYITHOK MOXKITUBICT
OTPUMAaHHS TaKWX MATEHTIB CTa€, 3Ba)KalOYM Ha BY3bKOCIECIliali30BaHy
CIPSIMOBAHICTh 3aXHUILECHUX HUMHU PE3YIJIbTaTIB, MOXKIMBICTh 3aCTOCYBaHHS
OUTBIIOCTI CITOCOOIB JIIKYBaHHS JIHIIE Y JIIKyBaJbHUX 3aKIaJax, SKi MAlOTh
BHCOKOBAPTiCHE CIIelliali3oBaHe 00NaHaHHS, & TAKOXK CKJIAJHICTh Iepe-
BIpKHM JIOCTOBIPHOCTI 3asBIIEHUX Y OMHUCI BUHAXOAy (KOPHCHOI MOJEIi)
JaHUX 00 OAEPKAHUX PE3YNbTaTiB Y XOJi BIPOBAIKCHHS BHHAXOAY
(xopucHoi mozemni). Kpim Ykpainu, nmogiOHa cutyanis y cepi nareHTyBaH-
HS CITOCOOIB JTIKyBaHHS Ta JiarHOCTUKH icHYye B Pocilicekiit Deneparii Ta
iHmux kpainax CH/I, Ilisnenniii Kopei, Hirepii i ABctpanii. Taka Moxiu-
BicTh jomyckaethest 1 B CLIA, mpoTe BIacCHUKY MATEHTIB HA CIIOCIO JIKY-
BaHHs y il KpaiHi OAEPKyIOTh JIUILE OOMEXEHUN 3aXUCT CBOIX HEMaWHO-
BUX MpaB 0€3 MOKJIMBOCTI 3aCTOCYBaHHS NPOLEAYP IOPUCIUKIIHHOTO 3a-
XHUCTY JI0 0Ci0, 1110 BUKOPUCTOBYIOTh 3allaTCHTOBaHI PO3POOKHU. YKa3aHi
JepKaBU Hapasi CKJIaJaloTh Maike IOBHUI MEpeNiK KpaiH CBITY, B SIKHX
JOMYCKAETHCS MAaTeHTYBAaHHS CIIOCO0IB JIIKyBaHHS Ta METOAIB 11arHOCTUKU
JIFOTUHH.

AOCOIOTHO POTHIICKHHNA TIAXiA y cdepi MaTeHTyBaHHS JTIKAPCHKUX
MpoLeAyp CHoCTepiraeThes B ycix Kpainax €Bpocoro3y, Kanaai, Mekcui,
Hogiit 3enannii, Bpasunii, AprentuHi, iHmmx kpainax [liBnenHoi AMepuky,
A3ii, AQpUKaHCHKOTO PErioHy TOIIO. Y IIUX KpaiHax He MOXKYTh BUIABATHCS
MaTeHTH Ha CoCOOH JIIKYBaHHS JIIONEH Y¥ TBapuH 3a AOTIOMOTOI0 Xipyprii
a0o0 Teparii 1 METOAM AIarHOCTHKH, SKi 3aCTOCOBYIOTHCS JJIs Jitoaeh abo
TBapuH. Lle peanizoBaHo Ha piBHI 3aKOHY 200 MIKHAPOIHOTO JIOTOBOPY IIIs-
XOM BCTaHOBJICHHS IIPSMOi 3a00pOHH Ha BHAdy MATEHTIB Ha BKa3aHi Mpo-
uenypu (KpaiHu — y4acHUII €BpONeHChKOi MAaTeHTHOT KOHBEHIIi1, MeKcHKa,
€ruret, ApreHTrHa, KpaiHu — y4acHuIl PerionamsHoro noroBopy Adpu-
KaHCBHKOT OpraHi3aii iHTeleKTyalbHOI BIACHOCTI TOIO) a00 MIISIXOM BU3HA-
YeHHsI B 3aKOHI, CYIOBIH YM MPaBO3aCTOCOBHIN MPAKTHII YITOBHOBAKEHOTO
OpraHy IaTeHTyBaHHS IEBHOI KpaiHK CIIOCOOIB JIIKyBaHHS SK IPOMHUCIIOBO
HETIPUIATHUX HAyKOBO-TEXHIYHUX AOCSITHEHb, L0 TATHE 32 COO0I0 HEMOX-
JIUBICTh BU/Ia4i Ha HUX MATEHTY Yepe3 HEeBIAMOBIIHICTh yMOBaM MAaTEHTO-
3parHocTi (Smonis, Kanama, HoBa 3enanzis, Benecyena Tormo).

OOTpyHTOBaHICTh BUKIIIFOUCHHS CIIOCOOIB JIIKYBaHHS 3 KOJIa BHHAXOIIB,
SIKHM MOYKe OyTH HaJlaHa MaTeHTHA OXOPOHA, € MPEAMETOM JUCKYCIi, 110
TPUBAIOTH y NpOoQeciiHIX MEAUYHHX Ta FOPUANYHUX KoJlaXx 0araTtbox Kpa-
in cBiTy. Ha miaTpumKy nareHTyBaHHS y cdepi MEAMYHUX TEXHOJIOT1H Ha-
TOJIONIYETHCS, IO HAJIAHHS BUKIIFOUHUX [TPAB MPOTITOM 0OMEXKEHOTO Mepi-
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OJly 4acy MO3UTHUBHO BIUIMBAE HA BHHAXIJHUIIbKY aKTHBHICTh YYCHUX Ta
CIIeIialli30BaHMX YCTAHOB 3 ONVISIAY Ha 3a0€3MeYeHHS MOXKIIMBOCTI OJIEPXKY-
BaTH HAMU JOXOIH Bi/l BHKOPHUCTAHHS TaKWX TEXHOJOTiH. BincyTHicTh ke
FOPUIMYHOTO 3aXUCTY Y BUINIAI MATCHTIB 3MEHIIYE TOTOBHICTh HAyKOBO-
JOCIIHUX KOMIIaHIM 1HBECTYyBaTH KOIITH B JIOCIKCHHS, CIIPSIMOBaHI Ha
PO3poOKy MeToiB JTiKyBaHHs XBopux [2]. KpiMm Toro, mpnbidHUKH KOHIIET-
1ii MaTeHTYBaHHs, HAMAralOuUCh TOM’ IKIITUTH KOPCTKHI CyIPOTUB CBOIX
OIIOHEHTIB, BKa3yIOTh Ha Te, IO JepKaBa 3aBkKId MOXKE OOMEKHUTH MOHO-
TTIOJIiF0 BITACHWKA MTATEHTY Ha «COIIAIbHO 3HAYMMI BUHAXOI Yepe3 Mexa-
Hi3M NMPUMYCOBHX JilleH3ii [3, c. 8]. ¥ TakoMy BUNAAKY JiKap MaTuMe
MPaBO HA BUKOPUCTAHHS TAKOTO BUHAXO/Y, a HOr0 aBTOp OTpUMYBaTUME 32
IIe BiAMOBiIHY KOMITeHcallifo. 30KkpeMa, B YKpaiHi Taki MOBHOBaKEHHS
JepxaBH Bu3HadaroTees 4. 3 cT. 30 3akony Ykpainu «IIpo oxopony mnpas
Ha BUHAXOJHW 1 KOPUCHI MOJICITI», JI€ 3a3HAYAEThCs, 1110 3 METOIO 3a0e3Ie-
YEeHHsI 3[IOPOB’SI HACEJIEHHS, 00OOPOHU JIePKaBU, EKOJIOTIYHOI Oe3MeKH Ta
iHIMX iHTepeciB cycninbeTBa Kabiner MiHicTpiB Ykpainu Moxe 103BOJIU-
TH BHKOPHCTaHHS 3allaTeHTOBAHOTO BUHAXOMY (KOPHCHOI MOJIeNi) BU3HA-
YeHiil HuM 0co0i 0e3 3roAn BIacCHHWKA MATeHTY (AEKJIapaliifHOTO MaTeHTY)
y pasi Horo Oe3mizcTaBHOI BIAMOBHU Yy BHIAYi JileH31] HA BUKOPUCTAaHHS
BHHAXOMy (KOPHCHOT MOZIETI).

Ha oOrpynTyBaHHS % 3a00pOHHU NMPOTH MATEHTYBaHHS CITOCOOIB JIiKy-
BaHHS BUCYBAIOThCS JIOBOAM Ta apTYMEHTH, SIKi CKJIAJIM OCHOBY JJISl TIOSIBU
JIBOX MPOTHIICKHHUX 32 3MICTOM, ajie CXOXKHX 33 HAIPSMOM TEOPii: «non-
industrial medicine theory» (HeTIpoMHUCIIOBOT MEIMYHOI TEOPii) Ta corriab-
HO-eTH4HOI [4, ¢. 131]. 3riiHO 3 MEPIIO0 TEOPI€I HATOIOIIYETHC, IO
MEIMYHY AISUTbHICTh HE MOXKHA PO3IISAJATH SIK TIPOMHCIIOBY, i TOMY BCi
BHHAXOMH y 1ii cpepi He MOXKYTh BBAKATUCS ITPOMHUCIIOBO TPUAATHUML.
[Ipu 11pbOMy TPUXHUIBHUKAMU I1i€] TEOpil HANAETHCS YTOYHCHHS, IO HE
MOKYTh BU3HABATHCS TAKUMH Ta OTPUMYBATH IMATCHTHUH 3aXUCT TIJIBKY Ti
CTHOCOOM JTIKyBaHHS, JJIs1 3aCTOCYBAHHSA SIKMX € HEOOXiTHIMA MEINYHI 3HAH-
HS Ta CIelliajbHi HABUYKH JiKaps. B ycix iHIMIMX BUMagkax WOETHCS PO
IIPOMHUCIIOBO IpUIaTHI BUHaxoau. Ha miaTBepaKeHHs Takoi Teopii HaBO-
IATHCA JOBOJH, IO Y «ICTHHHO» TEXHIYHOMY IIpoIleci, Oyap 1e crmocid
BUpPOOHUITBA a00 CMOCIO BUKOPUCTAHHSA MPHUCTPOIO, MIPaBUIbHI BXigHI
BEJIMYMHU MIPUBOJISTH J0 BIITBOPIOBAHOTO PE3YyNbTaTy. Y MEANYHIN ramysi
OYiKyBaHHUU pe3yabTaT HE 3aBXKIU BUXOAWUTH, OCKIJIBKU TUIO JIFOAWHHA ab0
TBapUHH Ma€ CBOI BJIACHI 3aKOHH Ta OCOOJIMBI peakilii Ha MEAUYHE BTPY-
yaHHA [3, c. 14].
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CouianbpHO-€THYHA TEOpis HA MPOTHBAry MEpIIiid HE CTABUTh BHKIIIO-
YeHHS CII0CO01B JIIKyBaHHSI JIFOUHH 3 YMCIIA TATEHTO3IATHHX Y 3aJICKHICTh
BiZ 1X mpomucioBoi mpuaarHocTi. [IpuGiyankamu 1iei Teopii Haromomnry-
€THCSI HA ICHYBaHHI IPUYHH OCOOIUBOTO POAYy (MEPEBaKHO COIialbHO-
E€TUYHOTO XapakTepy), SKi YHEMOXKIUBIIOIOTh BCTAHOBIICHHS MATEHTHOT
MOHOTONIT Ha 1Ti criocobn. Cepe TaKuX IPUINH BHIIUISIFOTh:

no-mepuie, HeoOXiAHICTh JOTPUMAHHS JiKapsMH TPaBII MOAO OOMiHY
iH(pOpMalli€o, IO OB’ A3aHa 13 3aCTOCYBAHHSIM HAWHOBIIINX JIOCSTHEHb
y cdepi mpodeciitHoi gismTpbHOCTI. Take mpaBHUIIO BCTAHOBJICHO HA PiBHI €THY-
HUX 3acal JisUTbHOCTI Jikaps. 3okpeMa, section 2 of Principles of medical
ethics American Medical Association (1957) BCTaHOBIIFOE, 1110 «JTiKapi HOBUH-
Hi TIOCTiI{HO TIParHyTH A0 TOMIIIIIEHHS MEJMYHIX 3HaHb Ta HABHYOK, 1 ITO-
BHHHI 3pOOUTH JTOCTYIHUMH JJIS CBOIX MAIIEHTIB 1 KOJIET BUTOAM BiJl iX
npodeciitHux nocsraeHpy». B ETnaHoMy kozekci Jiikapst YkpaiHu MiCTUTBCS
noibHe mpaBmIIo: «Jlikap 3000B’s13aHMI TOCTIHHO ITiIBUIILyBaTH CBOIO KBa-
midikauiro, OyTr noiH(GOPMOBAaHUM CTOCOBHO HAIHOBIIIMX AOCATHEHB y ce-
pi npodeciiinoi AisutbHOCTI. .. [Ipo pe3ynbTatu cBOiX AOCTIIKEHD MiCIs
0(hOpMIICHHSI aBTOPCHKOTO ITpaBa Ha BIKPHUTTS, BUHAXIJ TOIIIO JIIKap HOBUHEH
MOBiIOMUTH KoJier...» (m. 7.1, 7.3, 7.6 3a3nauenoro Konekcy).

ToOTo MOHOTIOMI3AISI HOBUX 3HaHb Y c(hepi METUIHUX TEXHOIIOTIH, SKa
MO)ke OyTH HACJiJKOM BUKOHAHHS BUMOT NTaTEHTHOI CHCTEMH, CYIIEPEUNTD
MPUHIHUIAM MEAUYHOT €TUKH Ta € HEMPHUITYCTUMOIO;

MO-JpyTre, HENOMyICHHS 30UIbIICHHS! BUTPAT HA OXOPOHY 3II0OPOB S,
OB’ SI3aHMX 31 CINIATOIO JIIEH3IMHUX IJ1aTEXKIB BJACHHKAM IIaTE€HTIB, IO
MOXe MPU3BECTH 10 BUHUKHEHHS MEPEIKO] Y JOCTYI1 rPOMasiH 10 pea-
Jii3allii CBOro mpaBa Ha OXOPOHY 3I0POB’sL.

SIkmo MeaudHi MeToan Oyiu 3armaTeHTOBaHi, TO IX BUKOPUCTAHHS MO-
TpeOyBaTuMe MiANUCcaHH JIiNeH31iHo1 yroau. OTKe, JTiKapi IOBUHHI OyAyTh
CTAT'YBaTH 3 IMALi€HTIB OLIbII BUCOKY I[iHY, 1100 CIIATUTH JIILICH3IHHUI
30ip. Lle HeMuHyYe pu3Bee 10 301TbIIICHAS BUTPAT Ha OXOPOHY 3/I0POB’ s
1 YCKJIIaJHUTB TOCTYT TPOMAJICBKOCTI JO OXOPOHU 3110poB’s [4, c. 136];

MO-TpeTe, 000B’A3KOBICTH IOTPUMAHHS MPaB NAIi€HTIB Ha KOH)i/IeH-
IIHICTh, OCKUTBKY JOKa3yBaHHS ()aKTy BUKOPHUCTAHHS 3aIlaTEeHTOBAHOTO
METOIy HEMHHYYE MpHU3BeNe J0 PO3KPHUTTS iHdopMauii Ipo 3MiCT AOMO-
MOTH, sIKa HaJjaBajacs NaIieHTy. A 11e, y CBOIO 4epry, IOpyIIye MpaBo ma-
IiEHTa Ha TAEMHHUIIIO IIPO CTaH HOTO 3/10POB’S;

Mo-4eTBepTe, yOe3neueHHs BiJ oOMexeHHs c(epHu aBTOHOMIT JiKaps
4yepe3 HaMaraHHs YHUKHYTU 3aCTOCYBaHHS 3allaTeHTOBAHUX CIOCO0IB
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JiKyBaHHA a00 0OpaHHs THX 13 HUX, 32 5K TOBOAUTHCS TUIATUTH MEHIIIE.
Sk 3a3HaYalOTh JOCIIJIHUKH, aBTOHOMIEIO € KOHTPOJIb HAJ BIIACHUM Pi-
IIeHHSM, I1e CBO0Oa BiJl MPUMYCY B YXBaJleHHI PIillICHHs JisTH, SKa Ha-
sIBHA 3a TaKUX O3HaK: 1) ocoba jaie yMHUCHO; 2) i3 po3yMiHHsIM i 3) Oe3
KEpYIOUOTO BILTUBY, IKUH MOXE IMMO3HAYUTHCH Ha OOPOBIILHOMY Xapak-
Tepi aii ocodu [5, c. 58-59];

MO-11’5ITe, MoTpeda y BUKIIOYEHHI YMOB, SIKi CHPHSAIOTH MOKIIMBOCTI pe-
ai3ariii mpardeHHs JiKapiB 10 OTPUMAaHHS JOJATKOBHX BHUIOJ, SIKE MOXKE
BUSIBIIATHCH y HaB’sI3yBaHHI MAIli€HTY CIIOCOOIB JTIKyBaHHS, 32 BAKOPHCTaHHS
SIKHX JTIKap MOKEe OTPUMATH JIieH3iiHni miatix. To0To HaeThes mpo MOX-
JIMBICTh BAHUKHEHHSI BHY TPIIIHHOTO KOHMIIIKTY 0COOH, SIKa € JIiKapeM: 3 O/
HOTO OOKY, SIK JIiKap, 0co0a Kepy€eThCsl MOPaIbHO-ETHYHUMHU HOPMaMH, TIpO-
ronorernmu y Kisitsi stikaps BcecBITHROT MeIMYHOT acoriartii, 1o «310pOoB’st
MOT0 TaIfieHTa OyJIe MOEIO FOJIOBHOIO TYpOOoTOIO», Ta KIsITBI stikapst Ykpainu
0710 GE3KOPHUCIIMBOCTI, a 3 APyroro OOKY, SIK BIACHUK MATEHTY, ocoda Ha-
MaraTHMeThCsI pealli3yBaTH CBOi PAaBOMOYHOCTI Ha OTPUMAaHHSI IOXOLY 3 BH-
KOPUCTaHHS HAJIGKHUX 1 po3po0OK y MenuHii cdepi.

Hageneni yMHHWKY, IO CBiAYaTh Ha KOPHUCTH BiJIMOBH BiJl HaJJTAaHHS T1a-
TEHTHOI OXOPOHH CIIOcO0aM JIiIKyBaHHS Ta METOAAM JiarHOCTHUKH OpraHi3My
JIFOIMHM, B YKpaiHi MalOTh Take caMe 3HaYCHHS, sIK 1 B IHIINX KpaiHax, sKi Ha
PiBHI 3aKOHY BIPOBAIIITH B JIi0 ITOJIOKEHHSI COIiaJIbHO-ETHYHOI Ta HETIpo-
MHCIIOBOI MEZIMYHOI TEOPii. 3a CydyacHHX YMOB JepKaBa He OTPUMY€E BarOMHUX
MO3UTHBHUX PE3YJBTATIB BiJl HAJ[AHHS MATEHTHOTO 3aXUCTY JIKApPCHKUM IPO-
Leypam, OCKITEKH BiZICYTHICTB ITOJI0HOTO 3aXUCTY Y OLTBIIOCTI KpaiH CBITY
pOOUTH ioro HempUBaONKMBUM I 1HO3EMHUX 1HBECTOPIB 3 €KOHOMIYHOT
TOYKH 30Dy, a B HAIIi JIep»aBi BiJICYTHI YMOBH JJIsi OTPHUMAaHHS 3HAYHUX
JIOXOZIIB Bif X KoMepiianizamii. Y Tol jke 4yac HeTaTHBHUHN BIUTHB (hopMaib-
HO iCHYI0401 MOHOTIONIT Ha 3aIIaTeHTOBaH1 CIOCOOH JIIKyBaHHSI IIEBHOIO MipOIO
HIBEIIOETHCSI TIOPIBHAHO HEBUCOKOIO YACTKOIO TUIATHUX MEIUYHHX HOCITYT
Ha IX PUHKY, BiZICyTHICTIO pealbHO JIF0YHX MeXaHi3MiB 3a0e3MeueHHs paB
BJIACHUKIB TaKHX ITaT€HTiB, HU3bKMUM PiBHEM IPaBOBOI KYJIBTYPHU LUX 0Ci0 Ta
ICTOTHUM OOMEKEHHSM JIEPYKABOIO aBTOHOMIT JIiKapsl y B3a€MOBITHOCHHAX
3 MAIiEHTOM TIPY BH3HAYEHHI CrIOco0y JIiKyBaHHS.

YpaxoByrwo4u BUKJIAJACHE, HEOOXITHO BUJITUTH NEKIIbKAa MOXIHBUX
[UISIXIB PO3BUTKY MPABOBOTO PETYIIOBAaHHS Y cepi MaTeHTyBaHHS CII0CO-
0iB srikyBaHH:. [leprmii — 11e 3auIIeHHs iICHYI0901 CHCTEMH MTaTeHTyBaH-
Hs1 'y cepi TEXHOJOT1H JIiIKyBaHHS 3 (POPMaIbHOIO «MOHOIIOMI€I0» BIACHH-
Ka [aTeHTY 1 3alaTeHTOBAHUMH JIOCSTHEHHSIMU Y 11iii cdepi, sKi y 6ararbox
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BUMAJIKaX TaKoX € popmanbHuMu. Taka cuTyallist icHye 3 OIVISITy Ha Iepes-
0adeHy 3aKOHOM MOXJIMBICTh OTPHMAHHS MATEHTHOI OXOPOHHU Ha TEXHIYHI
JOCSITHEHHsI Oe3 MpoBeIeHHs KBalTi(hiKaIlifHOI eKCIIEpTH3H, TOOTO eKcIep-
TH3M TI0 CyTi BUHaxoxy. MoBa izie npo AekiIapauniiiHi HaTeHTH Ha BUHAXOAN
Ta KOPHCHI MOJIEIIi, SIKi BUIAIOTHCS 32 pe3ylbTaraMy poBeIeHHs (popMalib-
HOI eKCIIepTH3H, 0e3 TOCIiHKeHHSI HOBU3HU 1 TPOMHCIIOBOI 3aCTOCOBHOCTI
3asBJICHOTO PillIeHHS, i/ BiAMOBIAATbHICTh 3asIBHUKA.

Jpyruii — 1ie 3anpoBaKeHHS B YKpaiHi eBporieiicbkoi Mojiei nareH-
TYBaHHS 3 BUKJIIOUEHHSIM MOXKJIMBOCTI OTPUMaHHS IAaTEHTY Ha «CHOCOOU
JiKyBaHHsI JIIOAEH YU TBApUH 3a IOTIOMOTOI0 Xipyprii abo Tepamii i meToan
JIarHOCTHKH, SIKI 3aCTOCOBYIOTHCS JUIs JItofel a0o TBapuH» (I1. «C» CT. 53
€Bporeiicrkoi mareHTHOT KoHBeHIIIT Bix 05.10.1973, mepernsHyTOi akTOM
Bin 29.11.2000). Takuii mUIsIX PO3BUTKY IS HAILIOT KpaiHH sIK wieHa CBiTo-
BOT opraHi3zatii TOprieiii He CyNepeuuTh BUMOTaM Ili€l opraHizaiii, 0CKiib-
KM YTOIOI0 IPO TOPTOBENbHI ACIIEKTH MpaB 1HTEIEKTyaJbHOI BIACHOCTI
(TPIIC) nepenbavaeThbes, 0 KpaiHU-YWICHH MOXKYTh HE TO3BOJISITH ITaTeH-
TyBaHHS JIIarHOCTHYHUX, TEPAIIEBTUYHUX Ta XIpYPridHIX METOIB JIiKyBaH-
Hs JTIOAWHA 200 TBapuH (1. «a» 4. 3 ct. 27 Yroan).

Tperiii BapiaHT € CBOEPIAHUM KOMIPOMiCHUM BHUPIIICHHSIM KOHQIIKTY
iHTEpeciB JIikaps 1 MaIieHTa Ta BIACHUKIB IATEHTIB Ha CITOCOOU JTIKYBaHHSI.
Mnerbest mpo Bukopuctanus nocsimy CIIA y uiii cdepi. ¥ wiii kpaini cro-
co0u JiKyBaHHS Ta METOAW iarHOCTUKU OPTaHi3My JIIOAMHU 3 CepelIuHH
XIX ct. BBaXKaIKMCs 3a00POHEHUMH JI0 IATCHTYBAaHHS BIAMOBIAHO 10 TaK
3BaHOI CyIOBOi MOKTpUHU MoproHa. Tum He MeHII, y 1952 p. Oyno mepe-
[ISTHYTO 3aKOH MPO MaTeHTH, IO 3MYCHUJIO CYIU 3MIHUTH NpeleleHTHE
IPaBo, 1 MENYHI METO/IU CTAJIM MATCHTO3IaTHUMH 0e3 OyIb-SIKUX 00MEKESHb
HapiBHi 3 iHIMMY BrHaxonamu [4, c. 128]. [Ipore HOBUM iMIyIIbCOM 10
BHECEHHS 3MiH 10 CHCTEMH MaTeHTYBaHHA CIIOCOOIB JIKYBaHHS MOCTYKUIIA
CyJI0Ba CIIpaBa 3a M030BOM JiKapsi-xipypra [lamnina, sskuii OyB BIaCHUKOM
MaTeHTY Ha METOJI MPOBECHHS OTeparlii i3 BUJaIeHHs KaTapakTy 0e3 IIBiB,
710 1HILIOTO Xipypra y 3B’s3Ky 3 OPYLICHHIM MaTeHTHUX mpas. Lls crpasa
HaOyJ1a 3HAYHOT'O PE30HAHCY Cepell MEIUYHUX MPalliBHUKIB.

3 mi€i npuYMHU AMEpHKaHChbKa MEJUYHA acOLiallisi BUCIOBUIA TOUKY
30py, IO JiKapi He HOBMHHI 3a3HaBaTH TPYAHOLLIB Y 3B’S3KY 3 TaTEHTHUMH
MUTAHHIMHM, KOJIM BOHHU 31HCHIOIOTH CBOIO IIPOQeCiiHyY MisIbHICTh. AMe-
pukancbke narentHe BinomctBo (USPTO) He Oyro, omHak, TOTOBE BCTYyTIa-
TH B €THYHI AncKycii. @aKTHYHO BOHO BHCTYIHJIO MPOTH OyIb-AKOi 3aKO0-
HOJaBuOi 3a00pOHM MMATEHTYBaHHS.
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BinOynucs ciiyxaHHs [OTO MUTAHHS, Ha SKUX 0OTOBOPIOBANACH MPO-
MO3MLIA 3 afanTanii aMepruKaHCHKOTO 3aKOHOJABCTBA IO €BPOIEHCHKOTO.
Jltst TOTO TIT00 BUIPITITUTH 3a3HAYECHE MUTAHHS, OYJIM BHECEHI JIBI 3aKOHO/IAB-
4i nporno3utii. OHa, sika ayske OIM3bKa IO €BPOIEHCHKOT0 3aKOHO/IaBCTBA,
nossraia y BBeACHHI 3a00pOHH Ha MAaTeHTYBaHH MEANYHHX CIIOCOO1B, 1HIIIA
XK TIOJIATana B OOMEXKEHHI BiJIOBiNadbHOCTI 32 IOPYIIIECHHS MMaTeHTIB Ha
MEIWYHI CcrIoco0u. Y pe3ynbrari Oyia MpHifHATAa HOBA 3aKOHOAABYA IT0-
npaBka g0 naparpady 287 United States code, sika 3BiIbHSIE MEIUIHUX
MpaIiBHUKIB Ta OpraHi3allii, MoB’si3aHi 3 0XOPOHOI0 370POB’s, BiJl BiIO-
BiJAJILHOCT] 32 BUKOPHCTAHHS 3alIaTeHTOBAHUX MEIUYHUX MPOLENYp, SIKi
HE BKJIFOUAIOTh JIKK Ta IpuCTpoi [3, c. 12].

Takwuii BapiaHT pO3BUTKY IPABOBOTO PETYNNIOBaHHS Y MEAWYHIN cdepi
MoKe OyTH 3ampoBajKeHHi i B YKpaiHi, 0coOIMBO, 3 ONIALY Ha Te, IO
3 OTPUMaHHSM MAaTEHTIB Ha CIMOCOOW JiKyBaHHS y HaIIiil nepxkasi
TTOB’ I3YIOTHCS TAKOXK 1HIIN MTPaBOBI HACHIIKY, KpiM caMe HaJaHHS MaTeHT-
HOT oXopoHH. 30KpeMa, BiJ KUIBKOCTI MAaTeHTIB y MeANUHIN cdepi, gKi
OTPHUMAaHi Ti€I0 UM iHIIOIO HAYKOBOIO YCTaHOBOIO, BUXOJSYM 3 MOJOKEHb
cT. 20 OCHOB 3aKOHOABCTBA YKPATHU MPO OXOPOHY 30POB’ s, MOXKE 3aJje-
JKaTH po3Mip OIOHKETHOTO (hiHAHCYBAHHS TaHOTO 3aKJIamy.

[lincymoByrouM BUKJIaJCHE, BUIAETHCSI HEOOXITHUM Ha HAYKOBOMY
PiBHI BUPIIINTH NUTAaHHS OAO IOUIIBHOCTI 30epekeHHs iICHYI0UO01 MpaK-
TUKU TaTEeHTYBaHHS CIIOCO0IB TEPAIeBTUYHOTO 1 XipypTiyHOTO JiKyBaHHS
Ta METOZIB J1arHOCTHKH, III0 3aCTOCOBYIOTHCS [0 JIOAUHU, 3 MOJAJIBIINM
BiITBOPEHHSIM OTPUMAHUX PE3yNbTATIB Y HAIIOHATILHOMY 3aKOHOJABCTBI.
BignpaBHOIO TOUKOIO MPH LBOMY, Ha HAIly TyMKY, Ma€ CIy>KUTH oTpeda
y CTBOPEHHI YMOB ISl TOCTYITHOCTI 0C001 HAHOBIIIINX pO3POOOK Ta METO-
UK y MeaudHil cepi 6e3 30UTBIIIEHHS BAPTOCTI TAKOTO JIIKYBaHHS 3a pa-
XYHOK JIIEH31MHUX BiJjpaxyBaHb.
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I'pexos E. IIpaBoBoe pery/impoBaHie NaTeHTOBAHUS CIIOCO00B Je4eHUs
B YKpauHe U MUpe: COBPEMEHHOEe COCTOsIHME H NePCIeKTUBLI PA3BUTHS

IIpoananu3upoBaHO COBPEMEHHOE COCTOSHUE MPABOBOTO PETYIUPOBAHUS
MIATEHTOBAHUS CIIOCOOOB JICUCHSI B YKparHE U MUPE U OTIPEACIICHBI HAPABICHHS
€ro JaJbHEUIIero pa3sBUTHA B 3TOH cdepe. PackpriTo comeprkaHie «HETPOMBIIII-
JIEHHOW METUITMHCKON» M COIMATbHO-ITHUECKOW TeOpHH B Cepe MaTeHTHON OX-
paHbI croco6oB siedeHuss. OTMEUEHO CYIIECTBOBAHNE UCKITIOYUTENBEHO (hOpPMAaTbHOM
«MOHOIIOJIMWY BJIAJIENbLIa [TaTeHTa ¥ HEMPUMEHUMOCTh OOJBIIMHCTBA 3allaTeHTO-
BaHHBIX JOCTIDKEHUI B 3TOH chepe B YkpauHe.

Knroueeste cnosa: mareHTOBaHHE CIIOCOOOB JICUEHUS, H300pETECHUE B METH-
LOUHCKOM cepe, MaTeHTOBaHHE MEAUITMHCKUX TEXHOJIOTHH, COIIMATbHO-ITHYECKAs
TEOpHsl, HEPOMBIIIUIEHHAs TEOPHSL.

Grekov Y. Legal regulation of patenting treatments in Ukraine and the
world: the current state and prospects of development

The current state of the legal regulation of patented methods of treatment in
Ukraine and worldwide, and identify areas for further development in this area.
Disclosure of «non-industrial medical» and social and ethical theories in sphere of
patent protection treatments. Considering the existence of the purely formal «mo-
nopoly» of the patent owner and the inapplicability of the majority of patented
achievements in this sphere in Ukraine.

Keywords: patenting ways of curing, the invention in the medical sphere, the
patenting of medical technology, socio-ethical theory, the theory of non-industrial.
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MpuHyunu «eduHO20 06’ekMa» ma «€OUHOT IPPUOUYHOT 0OTi». .. 0. Xoduko

VK 347.27 IO0. Xoouxo, xaHRMAAT IOPUANYHUX HAYK,
acUCTeHT KadeApy LUBiIbHOro mpasa
Ne 1 HanionanbHoro yHiBepcurery «lOpu-
Ju4Ha akafeMisa Ykpainu imeni fpocnasa
Mypporo»

IIpuHIMIN «€TUHOTO 00’ €EKTa»
TA «EAVHOI OPUIVYIHOIL JOTi»
Y BiTHOCMHAX illOT€KM 3eMeIbHUX JiIAHOK

VY cTaTTi aBTOPOM PO3IIISIAI0THCS IUTAHHS 3aCTOCYBAHHS IPUHIIHITIB €M~
HOTO 00’€KTa» 1 «€AMHOT IOPUINIHOT A0JI» IPH 3MIHCHCHH] 1IITOTEKH 3eMEIbHUX
ninsiHok. [IpoaHanizoBaHO yKpalHChbKE 3aKOHO/IABCTBO, HAYKOBI JIOCIIIKECHHS,
3po0JicH] TPYHTOBHI BUCHOBKH, SIKi MAIOTh SIK TCOPETHYHE, TaK 1 MPAKTHYHE 3HA-
YEHHSI [II0/I0 3a3HAYEHOT0 MUTAHHS.

Kniouoei cnosa: inoteka, 3eMenibHa AUISHKA, IMOTEKA 3eMEIbHUX TiISHOK.

O06’exTOM iMOTEKU MOXKe OyTH HE JIMIIE BIACHE 3eMeNbHA JUISHKA, a i
3eMeJIbHA AISIHKA, «00TSHKEHa» PO3TAIlOBaHUM Ha Hill 1HIIMM HEPYXOMUM
MaiHOM, 30Kpema, OyaiBJISIMH, CHOPYAAMHU TOLLO.

Meroto 11i€i cTaTTi € TOCHTIHKEHHS TUTaHHS 3aCTOCYBaHHS MTPUHIINIIIB
«EMUHOTO 00’ €KTa» Ta «ENWHOI IOPUANYHOI OJ» Y BIAHOCHHAX ITOTEKH
3eMENbHUX JUISTHOK Ha 3acagaxX HayKoBOi OOTPYHTOBAHOCTI Ta MPAKTHIHOT
JOIJIBHOCTI.

V crarti 181 LIK Ykpainu [1] Ta c1. 1 3akony Vipainu «IIpo imorexy»
[2] mpu BU3HAYCHHI MOHATTS HEPYXOMOI pedl BKa3zyeThes Ha (PizuuHHi
3B’s130K OyaiBii (COpYAM) i3 3eMiieto, MPOTe HIYOro He 3a3HaYa€eThCs PO
IOPUIUYHUH 3B’ 30K. 3aKOHOABELb HE HAAA€ KOAHOTO IOPUIMYHOTO 3Ha-
YECHHS «IOPUANYHOTO 3B’S3KY» 3€MENIbHOI TUISHKM Ta PO3TAIIOBAHOTO HA
Hill 00’ €KTa.

H. ®imep Bkazye Ha Ba HaNpsIMH, SKUMH MOXXHA CKOPHCTATUCS MIPH
perynoBaHHI IIMBUTLHO-TTPABOBOTO 000POTY 3eMEIbHOI NIISTHKH Ta OyiBeib
(ciopyn), po3ramioBanux Ha Hiit. [lepmmii: moroguTrcs 3 icHyBaHHIM TIpa-
Ba BJIIACHOCTI Ha J[Ba OKpEeMUX 00’ €KTH, AKi (PAKTUIHO pa3oM YTBOPIOIOTH
(DYHKIIOHATTBHY €IHICTD («EIMHOT FOPUINIHOT AOi» 3€MENTbHOI AUISTHKHY Ta
00’€eKTa, pO3TAIOBaHOTO Ha Hil). [pyruil HampsM mossArae B ToMmy, miod
3’€IHATH 3eMEJIbHY IIISHKY Ta 00’ €KTH, pO3TAIllOBaHI Ha Hil, EPEeMIIICH-
HS SIKUX € HEMOXKIIMBUM 0e3 1X 3HEIIHEeHHs Ta 3MiHU iX MpU3HAYCHHS i,
YTBOPIOIOUH X PYHKIIIOHAIBHY €THICTh, y TIPABOBOMY CEHCI PO3TIISIATH K
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OZIMH €IUHUHN 00’ €KT, BITHOCHO SIKOTO MOKe OyTH BCTAHOBJICHO TUIbKH OJTHE
MPaBo BJIACHOCTI (TOOTO He OyTH 00’€KTOM PI3HUX IpaB) (KEAUHOIO
00’ €KTay» 3eMeNbHOI AUITHKY Ta 00’ €KTa, pO3TaloBaHOTO HA Hil) 3, c. 73].

3 omsiy Ha BHINEBHKIIAAEHE 7S iMOTEYHHUX MPaBOBIAHOCUH Oyi0
0 MpaBUIIBHUM Y PO3BUTKY HAI[IOHAJILHOTO 3aKOHOABCTBA MPHETHATUCS JIO
JOpYyToro HampsMy — €IWHOro 00’€KTa, OCKUJIBKM 3€MeJbHA IUISHKA Ta
00’€KTH, PO3TAIIIOBaHI Ha Hill, IEPEMIIICHHS SKUX € HEMOXIUBUM, Oe3 Tx
3HEI[IHeHHS Ta 3MIHM IX MPU3HAYEHHS, € GaKkTHIHO (B (i3UIHOMY CEHCI)
CKJIaIOBUMH YaCTHHAMU OfHi€i Hepyxomoi peui. Kpim Toro, came ¢iznuni
BJIACTUBOCTI 00’ €KTa (3B’ 30K Oy/IiBeJb (CrIopymn) i3 3eMJICI0) MOBUHHI Op-
MYBaTH X IIPaBOBUI PEXKUM, a HE HaBIAKU.

[Ipo HEoOXigHICTH MOOYTOBH 3aKOHOAABCTBA HA TIPHHIIHIT «€EIMHOTO
00’ekta», 30kpema, Haronomye i K. [. CkioBcbKkUH, 3a3Haual0du, 1o
3 MIPAKTHYHOI TOYKH 30pY iCHYBaHHS JIBOX HE3aJEKHUX OJUH BiJI OJJHOTO
BIIACHUKIB Ha OJHY HEMOAUIbHY HEPYXOMICTh MOXKE OyTH JOIYCTUMUM
JIUILE 10 TOTO Yacy, MOKH I MpaBa BIACHOCTI MepeOyBaloTh Y CILITIOMY,
(GIKTUBHOMY cTaHi, M030aBJIeHI IPAaBOMOYHOCTI PO3MOPSIKESHHS, TOOTO
JoToku 3a00poHeHnH 000poT HepyxoMocTi [4, c. 499]. 3emus dizuvaHO
0e3 OyxiBii, CIOPyau MOXe iCHYBaTH CaMOCTIMHO, MPOTe ySIBUTU CaMO-
cTiiiHe (yHKIIOHYBaHHsI CTIOpYyAHU, OyMiBIi y BIAPWBI BiJ 3eMeNbHOL Ji-
JSTHKU HeMoxJ1nBO. Hemae oriku B TOMy, 110 CKJIaJ0Bi YaCTHHHU OXHI€T
pedi, siKi (i3MYHO Ta MEXaHIYHO B3a€MOIOB’s3aHI MK CO00I0, MOXYTh
BiI9Y)KyBaTHCS OKpEMO, TOOTO PaKTHYHO Ha iICHYIOUHH (Hi3UUHO €TMHUN
00’€KT HEPYXOMOCTI OfHi€I0 0c000r0 HaOyBaeThCs 1Ba mpasa. Lle cyrme-
PEYHTBH OTHOMY 3 TOJIOBHHUX MPHUHIIMIIIB PEYOBOTO ITPaBa «OAHA Pid — OJHE
npaBo». MaitHOBI mpaBa Ha OymiBJIIO, CIIOPYAY MOBHHHI 3aJ€XaTH BiJ
HasBHOCTI MafHOBUX TpaB HA 3€MENbHY MINSHKY, Ha SKii pO3TalloBaHi
OyxiBis, criopyaa. [Ipu pi3HOPIAHOCTI peUOBHX MpaB Ha 3eMeNbHY AiISH-
Ky Ta OyIiBIJIIO, CIIOPY/IY Ha Hill, TOBHOBa)XEHHS BIIACHUKA 3€MEJIbHOT JTi-
JSHKH CTaI0Th «Iapaji3oBaHUMMU», a caMa 3eMeJbHa AUISHKAa BTpadae
3HAYCHHS SIK 00’ €KT MUBLILHOTO 000poTy. Lle mo3HavaeThes, y CBOIO
4epry, Ha piBHI «3a0e3medyBaibHOr0 epeKTy» IMOTeKH SK crocoly 3a0e3-
MIEYEHHS! BUKOHAHHS 30008’ I3aHHS.

CnopaBeanuBo 3a3Hadae €. B. MakcuMoBa, 110 YNHHE 3aKOHOIABCTBO
pO3IIsiae 3eMEJIbHI TIISHKKA Ta OymiBIi, 3 OMHOTO OOKY, SIK CaMOCTIlHI
00’ekTH, MO 00epTArOTHCS HE3aJEeKHO OJHMH BiJl OHOTO 1 MOXYTh MaTH
Pi3HI IPaBOBi PEXXUMH, a 3 APYTOro — K (Hi3UUHO Ta FOPUANYHO TTOB’ sI3aH1
MIX 0000 BUJIM HEPYXOMOT0 MaiiHa [5, c. 34].
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Amnani3 nonoxeHs crareit 6, 16 3akony Ykpainu «llpo imoteky» Ta
4. 1 ct. 120 3emenbHoro konekcy Yipainu (3K Ykpainu) [6] nae Bci mia-
CTaBM TOBOPUTH TIPO T€, 110 HAI[IOHAJIBHE 3aKOHOIABCTBO YKpaiHU PO3BU-
BAETHCS Y HAMpsMi BU3HAHHS MPUHLUITY «EIUHOT IOPUIUYHOI 107i». Bu-
XOJISIYM 3 EKOHOMIYHKX Ta PABOBUX pealliii, aKi iCHyIOTh y Halllili JiepyKaBi,
peaizaiist IPUHIHUILY «€ANHOI FOPUIMYHOI 10MT1» Y PO3BUTKY 3aKOHOJABCTBA
LIOI0 HEPYXOMHX PedeH, 30KpeMa i B iMOTeYHNX MPaBOBITHOCHHAX, € 10-
CTaTHBHO BUIIPABAAHOK. YTIM HOro 3MiMCHEHHS MOBUHHO CTAaTH IIEBHUM
MIEPEXiTHAM eTaroM y peatizallil MPUHIHNITY «EIHHOTO 00’ €KTay.

€ meBHI npobaemMu Ha HIIAXY (OPMYyBaHHS LUBIILHOTO 00OPOTY He-
PYXOMOCTI, 30KpeMa iMOTEeKHU 3a IPUHIUIIOM «ETUHOTO 00’ ektay. [To-nepie,
3Ha4YHa KiIBKICTh OyIiBelNb, CIIOPY/ mepedyBae y BIACHOCTI OCi0, sKi He
€ BIACHUKaMH 3eMeJIbHUX AUTIHOK. [lo-apyre, uncinenHa KibKicTh OyiBesb
Ta CTIOPY/ HAJIGKHUTH 0c00aM, 1110 HEe MAalOTh HAJIEKHUM YHHOM OOPMIICHUX
pedoBux abo 3000B’A3abHIX TPAB HA 3€MeENbHI AUISHKH, JIe pO3TaIIOBaHi
00’extu. [To-TpeTe, nesiki 00’ €KTH PO3TAIIOBaHI HA 3eMEIIbHUX JIITHKAX,
sIKi 0OMEKeH1 B 000poTi 200 B3araji BHIydeHi 3 000pOTY, TOIIIO.

VY cBOIO yepry, i BiA3HAYNTH, 1110 HETAaTUBHUM HACII1IKOM IPUHLIUILY
«€IUHOI IOPUANYHOT 0Ji», SIKAM TIIIJI0 HAlliOHAJIbHE 3aKOHOJAaBCTBO,
€ BCTAHOBJICHHS «0aJlaHCy 1HTEpeCiB» Ta MpaB Ha 00’ €KTH SIK Y 3[1HCHEHHI
MIPaBOBOTO PETYIIOBAaHHS Yy BKa3aHiil cdepi, TaK i MPaKTUIHOTO 3aCTOCY-
BaHHSI HOPM, OCKUTBKM MU 3IiLITOBXYEMOCS 3 KOJIi3i€I0 MPaB BIACHUKA 3€-
MEJIbHOT AUISHKY Ta BJIAaCHUKA 00’ €KTa, PO3TAIIOBAHOTO HA OCTAaHHIH.

Sxmio aeranpHO MpoaHalizyBaTh cT. 6 3akoHy Ykpainu «lIpo imoTexy»,
TO MOJKHA OOAYHTH, SIK Y YUHHOMY 3aKOHOJABCTBI peati3yeThCs PUHLIHIL
«ETUHOI IOPUIUYHOI 10J11». Tak, K0 B IMOTEKY MePEAaeThCs 3eMelibHa
TUISHKA, HA SIKi po3TamoBaHi OyiBii (cropyan), 0 HaJIeXaTh iMOTeKO-
JaBII0 Ha MpaBi BIACHOCTI, Taka 3eMeJIbHA AUISHKA Miansirae nepenadi
B IMOTEKy pa3oM i3 OyaiBisiMU (Criopynamu), Ha sSKiii BOHH PO3TalllOBaHi.
| HaBMakw, SIKMIO B iMOTEKY MEPeNaroThest OyiBIIi (CIIOPYAN), PO3TAIIOBaHI
Ha 3eMeJIbHIN IJISHII, SIKI HAJIeXkKAaTh 1MOTEKOaBII0 Ha MIPaBi BIIACHOCTI, TO
ImoTeni miIsraroTh OyaiBii (CIIOPY/AN) Pa3oM i3 3eMENbHOO JISTHKOIO.

SIKIIO > CTOPOHM YKJIajdy AOTOBIp IMOTEKH 1 HOro mpeaMeToM mepea-
Oaunnu, HanpukiIaja, Oyaieio (cmopyny) 0e3 3eMeNnbHOI JUISHKY, Ha SIKii
BOHA PO3TaIllOBaHa, TO B JAHOMY pa3i CIIiJl PO3yMiTH, BUXOISUYH 3 ITOJIOKECHb
HOPMH HaBEJEHOTO BHUILIE 3aKOHY, LII0 iMOTEKa Ha 110 3eMEbHY IUISTHKY BCe
OIHO moumproeThesl. HoTapiyc He MOBHHEH MOCBiAYYBATH JIMLIE 1MOTEKY
Oyxieii (criopyau). Kpim Toro, peectpaiiisi OOTS)KESHHS 1IIOTEKOIO B peecTpi
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MOBHHHA OyTH sIK Ha OymiBIIO (CHIOPYAY), TaK i HA 3eMeJbHY AUISHKY, Ha
Kl po3TamoBaHa ocTtaHHs. [Jisi HEYXUIBHOTO JOTPUMAaHHS [[LOTO 3aK0-
HOJIaBUOTO TOJIOXKEHHS Ha MPaKTHIIl JOUITFHIM Oyito 0, mo0 imoTeuHi 110-
TOBOPH, B SIKUX HE JOTPUMAHO BUMOT €IHOCTI IMOTEKU 3eMEbHOT JIITHKU
Ta OyaiBesb (Cropyn), po3TalllOBaHUX HA Hil €JIMHUM BJIACHUKOM, TaKi
JOTOBOPH BU3HABAIHCS HIKUCMHUMH.

[Hakme 3aKoHOAAaBELb PErYJIIOE BITHOCHHH, B SKHX BIACHUKHU 3€MEIb-
HOT JUISTHKY Ta Oy/iBIi (CIIOPYIH) € PI3HUMHU.

SIK1Io B iMOTEKy MEepenaeThes 3eMeNbHA AIISTHKA, KA HAJISKUTh BIIACHU-
Ky OyaiBii (CIopyau) Ha paBi OpeHIH, TO B Pa3i 3BEpHEHHS CTATHEHHS HOBHI
BJIACHHUK 3E€MEJIbHOT AUISHKY 3000B’sI3aHUH HaJaTy BIACHUKY OyiBii (CIio-
PyAX) Taki )X yMOBU KOPHCTYBaHHS 3eMeNbHOIO IUIAHKOO. | BimmoBinHO,
HaBIIAKH, SKIIO B iMOTEKY MepeAacThCs OyaiBis, po3TalIoBaHa Ha 3eMebHIN
JIUIISHITL, 10 TiepeOyBae y BlIacHUKa OY/IiBIIi B OPEH/IL, Y Pa3i 3BEPHEHHS CTSIT-
HEHHS HOBHIA BJIACHUK Oy/iBJIi HaOyBae mpaB i 000B’A3KIB iMOTEKOAABIIS 32
MPaBOYMHOM, SIKUM BCTaHOBJIEHO YMOBH OPEHIM IIi€i 3eMENbHOI IUIAHKH.
Y TakoMy BHIIaKy CJIiJl IIOTOAMTHUCS 3 TOCTAHOBOIO BHIoro rocrionapcbko-
ro cyny Ykpainu Big 25.06.2008 Ne 18/244, B sikii cyA 3a3Ha4YMB, IO TIPH
nepenadi B imoTeKy OyaiBii (CIOpyAHN) BiAMOBIAHA 3eMeIbHA AUIIHKA, Ha AKil
PO3TAIIOBAHUI MPEAMET IMOTEKHU, TIEPEAAETHCS B IIIOTEKY JIUIIE Y Pasi, KO
BOHA HAJIC)KUTD 1MMOTEKOJABLIIO HA MPaBi BIACHOCTI. SIKIIO X 1151 3eMeJbHA
JIISTHKA HAJIeKUTH 1HIIINH 0co0i Ta Oyna mepeaaHa inoTeKoAaBIIO B OPEHIY
(kxopucTyBaHHSs), BKa3aHa 3eMellbHA JIUISTHKA B IMIOTEKY HE MepeaaeThesl.
VY maHoMy BUNAJKY iMOTEKa MOLIMPIOETHCS HA 3eMENbHY IUISTHKY B YaCTHHI
3aXKCTY MPaB HOBOTO BJIACHHKA MPEMeETa imoTeku (Oy/IiBIIi, CIIOPYIN) OO0
opeHIU (KOPUCTYBAHH) L€ 3€MENIBbHOO JIUISTHKOO [7].

ToOTO «aBTOMAaTUYHO» Ha MPAaBO OPEHAM 3€MEJIBHOI AUISTHKY MPH 110-
Teli Oy/iBII iMOTEKa HE TOIIUPIOETHCS. [3 BHIIEBUKIAIECHOTO MOXHA 3pPO-
OMTH BHCHOBOK, III0 MpH inorei (i3u4YHO €IUHOTO 00’ eKTa (3eMEeIbHOT
TUTSTHKY Ta OymiBii (CIIOpyAr), pO3TAIIOBAHOI Ha Il 3eMeNbHIN JISHIT
1 HeB11’€MHO IOB’s13aHOI 3 HEIO) BiIOYBA€THCS HOTO «IOPUAWYHE PO3IIET-
JICHHSI», 1110 HE BIAMNOBiga€ (Pi3UUHUM BIACTUBOCTSAM BKa3aHOTO 00’ €KTa.

V 3aKkoHi BU3HAYAETHCSI MUTAHHS IMOTEKH JHIIE 3eMEIbHUX TUISTHOK
1 po3TamoBaHuX Ha HUX OyxiBens (cropyn) (ctarTi 6, 16 3akoHy YkpaiHu
«IIpo inoreky»). BogHouac Ha NMpakTHIll BUHUKAIOTh CUTYAIIil, KOJIH B 1110-
TEKy TepeacThCs 3eMellbHA JIUTSTHKA, Ha SKIH JIWIIE Mi3HiIe BIaCHUK PO3-
nouynHae OyIiBHHULITBO MTEBHOTO 00’ ekTa. Lle muTanHs B3aralli He Bperyibo-
BaHO 3aKOHO/IaBCTBOM. TOMY PO3IIISIHEMO BKa3aHy CUTYAIIIfO.
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Y manomy pasi ciiz 3’siICyBaTH TakKi MATaHHS:

1) Uu mae mpaBo iMOTEKOJaBElb 3BOJJUTH HA MEPeIaHiil B iMOTEKy 3e-
MeJbHIN JUTAHI OyaiBii (criopyan) 6e3 3roH imoTeKoAepKaTes ?

2) llo cnig BBaykaTH MOYaTKOM OyniBHUIITBA 00’€KkTa (HOTO Yacosa,
npaBoBa Ta GakTHYHA CTOPOHA)?

3) Uu mommproeTbcs aBTOMAaTHYHO 1iMMOTeKa Ha OyiBii (cropyan), o
3BOAATHCA?

1. Bigmoriano a0 1. 1 4. 3 ct. 9 3akony Ykpainu «IIpo imoreky» imo-
TEKOJ]aBeIlb MAa€ MPABO BUKJIIOYHO 32 3TOMU IMOTEKOAEpIKaTeNsT 3BOAUTH
OyniBii (criopyam), po3TamloBaHi Ha 3eMENbHIN AISHIN, IO MepeaaHa
B imoTexy. OTxe, I TOTO MO0 po3MmodaTH OymiBHHUIITBO, 1TTOTEKOIABEIh
MTOBHHEH OTPUMATH 3rOJTy imoTeKoepkareis. Taka 3rona Moxe OyTH mepes-
OadeHa B caMOMY iOTEYHOMY JOTOBOPi. SKIIO Takoi BKa3iBKH B JOTOBOPI
HEMAa€, CTOPOHU MOXYTh Y HOAAJBIIOMY JOTIOBHUTH IMOTCYHUI JOTOBIp
BiJIMTOBiTHOIO YMOBOIO.

JloriuHo mocTae MUTaHHSA: SKi MOXYTb OyTH NMPAaBOBi HACHIIKH IJIs
1MOTEKOAABIIS, SIKIIO BiH PO3MOUYHE OYIIBHUIITBO HA NEPEAaHil B iMOTEKY
3eMenbHIN MUIHI 0e3 3roau imoTekonepxkarens? [lpudomy He Mae 3Ha-
4eHHsl, 1e Oyae camounnne OyniBHUITBO (cT. 376 LIK Vkpainu) abo Oynis-
HUITBO, IKE 3MIHCHIOETHCS BIIMOBIIHO /10 3aKOHY (OTpUMaHi BCI A03BOJIN
Ha OyIiBHHUIITBO BiAIIOBIAHO JIO MiCTOOYIIBHOTO 3aKOHO/IABCTBA, € HAIIEKHO
odopmIicHa Ta MOTO/PKEHA 3 BiIIIOBIIHUMH OpraHaMU IPOCKTHA JOKYMEH-
Tallis TOIIO).

BBakaro, 1110 €IMHUM TIPaBOBUM HACIIiKOM Takoro OyliBHUIITBa Oyre
HaJlaHHS IMOTEKOAEPIKATEIIO MPaBa BUMAraTi JIOCTPOKOBOTO BUKOHAHHS
OCHOBHOTO 3000B’sI3aHHs, 3a0€3II€UEHOT0 1IIOTEKO0 BiAMOBIIHOI 3eMEILHOT
TIAHKHA.

2. [Nouarok OyniBHuiTBa. [louarkoM OyAiBHUIITBA Ma€ OyTH Yac, MiCIs
YKJIAJEHHS JOTOBOPY IMOTeKH. SIKIO OymiBHUITBO OYyJI0 PO3IOYaTO 10
MOMEHTY YKIIQJIeHHS JIOTOBOPY PO iMOTEKY, TO B I[bOMY pa3i 3aCTOCOBY-
IOTBCSI TTONIOKEHHS yacTuH 4, 5 cT. 6 Ta cT. 16 3akony Ykpainu «IIpo imo-
TEKy», OCKIIbKH 3aCTOCYBaHHs crarei 6 Ta 16 3akony Ykpainu «IIpo
IMOTEKy» € MOKITUBUM JIHIIE B TOMY BHIIJIKY, SKIIO 00’ €KT OyIiBHHUIITBA
Ha MOMEHT YKJIaJIeHHs JO0TOBOpY imoTeku Bxke icHye. KpiM Toro, BkazaHi
HopMmU 3akoHy Ykpainu «IIpo imoreky» mependadaioTe aBTOMaTHYHE I10-
IIMPEHHS TPaBOBOTO PEKUMY IIMOTEKH 00’ €KTa OyIiBHUIITBA HA 3eMEIbHY
JUISHKY 1 HaBIAKH, IPaBOBHH PEKUM IMOTEKH 3€MENIbHOI UISTHKU MOLIH-
proeThes Ha 00’ €KT OyIiBHUIITRA.
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[ovarok OyaiBHAITBA, OKPIM YaCOBUX PAMOK, XapaKTEPH3Y€ETHCS TAKOK
(aKTUYHUM Ta IOPUANIHUM acrieKToM. KOpHIMYHNM aclieKTOM € HasBHICTb:
a) MpaBa BJIACHOCTI Ha 3eMeJbHY JUISHKY, 200 IpaBo OPEH[IH, IO JT03BOJISE
OynyBaru; 0) BCiX J0O3BOJIIB Ha OyJMIBHUIITBO Ta IHIIUX JOKYMEHTIB, sSKI
HEOOXiaHI /I OyIiBHUIITBA 00 €KTIB HEPYXOMOCTI BiJIIIOBIIHO J0 MiCTO-
OyniBHOTO 3aKoHO/aBCcTBA. DAKTHIHUM acTieKTOM Oyyie HasBHICTh (haKTHI-
HOTO T0YaTKy OyIiBHUIITBA 00’ €KTa, TOOTO 30y7H0BaHa X04a O yacTuHa Oy-
IiBi (CHIOPYIH), HATPUKIIA 3aKIaJeHO (pyHIaMEeHT, TOIIO.

3. [lommpenHs imoTeku Ha OyIiBIIFO, 10 3BOMUTHCS. Buxonsuu 3 ana-
J1i3y HOPM YUHHOTO 3aKOHO/IaBCTBA, MOXKHA JIIATH TAKOTO BUCHOBKY. SIKIIIO
Ha 3eMeJbHIN IUISHIII, SIKa IepejaHa B iMoTeKy, IOYNHAETHCS OyTiBHULITBO,
TO Ha OyAMHOK (OyaiBIIIO, IHIIY KaIliTaJbHY CIIOPYAY) Ma€ MOLINPIOBATHCS
PEKUM 3eMeNbHOT AUISTHKH, y TOMY YMCII iHOTeKa.

Ileit BUCHOBOK MOKHA MOSICHUTH TakK.

[Mo-niepiire, 10 3akiHYeHHsI OYTIBHUIITBA 00’ €EKT BBAXKAETHCS 00’ €KTOM
HEe3aBepIIeHoro OymiBHUIITBA. BinmoBigHo 10 1. 6 cT. 6 Ta cT. 16 3akoHy
VYkpainu «IIpo inoreky» 06’ €KT He3aBepIIEHOTO OyTIBHUIITBA MTEPEIAETHCS
B IMOTEKY pa3oM i3 3eMeNbHOI0 TIISHKOIO, Ha AKIH BiH PO3TAIIOBAHHA.
ToOTo 3aKOHOIABEITH TTOB’A3YE IMOTEKY 00’ €KTa HE3aBEPIICHOTO OymMiBHH-
LITBA 3aBXKIH 3 1IOTEKOIO 3eMEJIBHOT IUISHKH, Ha SIKi1M OCTaHHIN 3BOAUTHCS.

[lo-gpyre, momMpeHHS IMMOTEKX Pa3oM i3 3eMJIet0 1 Ha OymiBIi (CIIOpyIH)
ITOBHOIO MIpOIO BiJIIIOBi/Ia€ MPUHIIUITY «EAHHOTO 00’ €EKTay.

[To-Tpere, L1e € EeKOHOMIYHO AOLITBHUM, OCKIJIBKY 301IbIIy€e 00CsITH
«3abe3nedyBabHOI Mach» iOTEKH AJIsl OCHOBHOTO 3000B’A3aHHS Ta MOX-
JUBOCTEH MIO0 PO3BUTKY OyIiBHUIITBA.

[To-4yeTBepre, SKIO MPOBECTH AHAIOTIIO IMOTEKH OyAiBIi (COPYOH),
1110 3BOJIMTHCS Ha BXKE TIepe/IaHil B IOTEKY 3eMEJIbHIH AUISHI, 3 HAOYTTAM
paBa BIACHOCTI Ha OyiBIi (CIIOpY/AH), 1110 OYAYIOThCS BIACHUKOM 3€MEJTb-
Hoi ginstak| (4. 2 cr. 375 LK Ykpainu), ToO MOXKHA JTIHTH TAKOTO BUCHOBKY.
SIK1I0 3aKOHONABEIh YBOAUTH MPABHIIO, 32 SIKUM BIACHHUK 3€MENIbHOT Ji-
JISTHKHA HaOyBae MpaBo BIIACHOCTI Ha 3BEICHI HUM Oy/IiBIIi (CIIOpy/IH) Ta iHIIIS
HEpyXoMe MaifHO, TO YOMY He IIOBHHHA TOIIUPIOBATHCA iMOTeKa Ha OyAiBIIi
(cropynn), 1o OymyroThCS Ha 3eMeNbHIN JIUISHIT, SKa BXKe rmepedyBac B imo-
teli? Beaxkaro, 1110 MOXKeE.

Ortxe, iNOTEKa Ma€e MOIMPIOBAaTHCS Ha OyiBii (criopyan), ki OyayoTb-
csl Ha TiepeaHiil B inoTeKy 3eMenbHil aistHLi. [IppyoMy Take mommpeHHs
MOBHHHO BiA0OYBaTUCS «aBTOMAaTHYHO.

VY BUManKy KOJIM iMOTEKOIEpKATelb JO3BOJISIE IPH YKIAJACHH] iMOTed-
HOTO JIOTOBOPY IITOTEKOAABITIO OYIIBHHUIITBO, B MIOAAJBIIOMY IITOTEKa Oy/Ie
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MOIIMPIOBATHCS Ha OyAiBmi (cropyan), mio OyIyroTbes Ha 3€MeNbHIN Mi-
JISTHIIL, SIKa 3HAXOMUThCS B inoTeri. 11 3aro0iranHs Oyib-sKuM podiiemam
CTOPOHHU MalOTh BU3HAUYUTH B JOTOBOPi IIEBHI MOMEHTH:

1) BimomocTi, 1110 JO3BOJSIOTH i1eHTH(DIKYBaTH 3eMeNbHY IUIIHKY (Ka-
JacTpoBHit HoMep (000B’A3KOBO), I1IbOBE MPU3HAYCHHS 3eMEJIbHOT JTIJISH-
KH Ta, SIK JOAATOK A0 JOr0BOPY, KaAaCTPOBUH IIaH PO3TAIlyBaHHS 3€MEb-
HOI JINISTHKH);

2) BiIOMOCTI, II10 JI03BOJISIIOTH 1eHTU(DIKYBaTH 00 €KT, 1110 Oy/ae Oymy-
BaTHCs (IPOEKTHA TOKYMEHTAIIISI TOIIO);

3) BiIOMOCTI PO A03BOJM BiANOBITHUX YIOBHOBaXCHUX OPraHiB Ha
3IACHEHHS Oy/IBHHUIITBA.

BaxnuBo 3BepHYTH yBary Ha 3akpiruieHy B 4. 6 cT. 6 3akoHy YkpaiHu
«[Ipo imorexy» cymnepewnBy HOPMY, IO 00’ €KTH HE3aBEPLICHOTO Oy/iB-
HUIITBA, PO3TAIIOBaHI Ha NIepeNlaHiii B iMOTEKy 3eMeNbHIN UISHII, BBaXa-
IOTBCSI IPEIMETOM 1ITOTEKH, HE3aJIKHO BiJl TOTO, XTO € BIIACHUKOM 00’ €KTa
He3aBepIleHoro OyaiBHUITBA. BkazaHa HopMa CynepeuuTs cTaTTaM 5, 6
i 16 3axony Ykpainu «IIpo imorexy».

Tak, SKIIO YSIBUTH CHUTYallil0, 3a SIKO{ BIACHHUK 3€MEJIbHOT IIITHKH,
nepeaanoi B iMoTeKy, Hajae ii B opeHay i OyniBHUALITBA iHIIIH 0c00i, TO
BHUXOJHTb, 1110 00’ €KT Oy/IIBHUIITBA BIAMOBIIHO 0 1. 6 CT. 6 3akoHy Ykpa-
iHn «IIpo imoTexy», BIaCHUKOM SIKOT'O € OpEHIAp 3e€MeNbHOI OiISHKH,
nepenaHoi B iMOTEKy 1HIIOK 0Cc000I0, TAKOX aBTOMAaTUYHO CTAa€ Mpel-
MeroM inoteku. [Tocrae nmuraHHs: YoMy 00’ €KT OyMiBHHUIITBA, BIACHUKOM
SIKOTO € 0c00a, 5iKa OAHOT0 CTOCYHKY HE Mae€ JI0 mepeaadi B iOTeKy
3eMeNbHOI JUISTHKY, TOBUHEH OyTH O0TsDKEHHI imoTekoro? Y qanomy pasi
HE MOXKHa TONIMPIOBATH MIPABOBHHA PEKUM IIMOTEKU 3eMENIbHOT JIIISTHKU
Ha 00’€eKT, o OynyeThCs Ha ik 3eMenbHIN ninsHii. Jlume y pasi 3Bep-
HEHHS CTATHEHHS Ha MepefaHy B iMOTEKYy 3eMebHY AiJISHKY HOBUM
BIIACHUKOM 3€MEJIbHOI JINSTHKU MOBUHHI OyTH 3a0e3rnedeHi BIacHUKY
00’exTa OymiBHHUIITBA TaKi )X YMOBHU OPEHU 3eMeNbHOI TiISHKHY, AKi Ha-
JaBajucsl oMy imoTeKomaBIeM 3eMebHOI NiMIHKU. ToMy BBaxaro 3a
HeoOXiJJHe, BUXOASUM 13 3a3HaYEHOr0, HOpMY 4. 6 cT. 6 3akoHy YKpaiHu
«IIpo imoTeky» CIiJl BUKIIOYUTH.

TakuM 4YMHOM, MOXKHA 3a3HAYUTH, 110 YNHHE 3aKOHOJABCTBO YKpaiHM
y cepi I0TeKH 3eMeIbHUX JIUITHOK MOTPEOYe MOJANBIION0 BIOCKOHAICH-
Hs, @ caMe BUOOPY KOHIENTYaIbHOT MOJIEI, 3a KOO IS cpepa imoTeuHrX
MpaBoOBiTHOCHH Oyzne po3BuBaTHucs. Hailbinbin BUNpaBIaHoO € MOACIH,
noOyJI0BaHa Ha MPHUHIHIT «EAMHOTO 00’ €KTay.
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Xoabiko HO. IIpuHIMNIBI «eAUHOTO 00BEKTA» U «eJHMHON IOPUAUYECKOH
CyIb0bI» B OTHOLIEHUSIX UTOTEKHU 3eMeJIbHbIX YUACTKOB

B crarbe aBTOpOM paccMaTpUBAFOTCS BOTIPOCHI IPHUMEHEHUS PUHIIUTIOB «CITH-
HOTO 00BEKTa» M «eTUHON IOPUANICCKON CYyIbOB IPU OCYIIECTBICHHN UIIOTEKH
3eMeNbHUX Y4acTKOB. IIpoaHann3upoBaHO YKpanHCKOE 3aKOHOIATENECTBO, Hayd-
HBIE WCCIIEOBAHUS, ClIeJIaHbl OCHOBATENbHBIE BBIBO/BI, KOTOPHIE UMEIOT KaK TeO-
peTuvecKoe, Tak ¥ MPaKTUYECKOE 3HaU€HHUE OTHOCUTENFHO YKa3aHHOTO BOIIPOCa.

Knwuesvle cnoea: nnorteka, 3eMeNbHBINA yUaCTOK, UTIOTEKA 36METbHBIX YYaCTKOB.

Khodyko Y. The principles of «integral legal object» and «single legal fate)
in land plot mortgage

In the article the author examines a question of «integral legal object» and
«single legal fate» principles in land plot mortgage. The Ukrainian legislation,
historical and foreign experience analyse in relation to the outlined question. Pro-
posed introduction of amendments to existing legislation.

Keywords: mortgage, land plot, land plot mortgage.
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ITPOBJIEMHA
TPYOOBOI'O ITPABA

VIAK 349.2: 331.31 O. Apowenko, npodecop, HanionanpHuit
yHiBepcuteT «IOpupndHa akageMia Ykpai-
Hu imeHi fApocnasa Mypnporo»

Illogo okpeMux Npo6IeMHNX MUTAHDb
IeHTPaTi30BaHOTO MPABOBOrO PEeryIlOBaHHA
BHYTPIillIHHOTO TPYAOBOTO PO3NOPAAKY

V crarri 1oBeneHa HeoOXiTHICTh BKITIOYEeHHS y Tpy/10BHid KojieKke YKpaiHu riaB
«BHyTpinmHi#i TPyTOBUH po3nopsagok» i « Tpymosa pucimmmiina». ChopMynbpoBaHi
MPOTO3HUIIT MOA0 TX 3MicTy. Marouu Ha METi MOJIIIINTH PIBEHb 3aXUCTY MpaB Ha-
WMaHMX TPAIiBHUKIB, TOBEJCHA HEOOXITHICTh Y HOBOMY TpymoBoMy KOJEKci 3a-
KpIMUTH BHYEPITHHUHA TEPETIiK BUIMAKIB, 32 SIKUX TPYIOBA TUCIHILTIHA BIIOPSIKO-
BYETBHCS BUKJIFOYHO CTAaTyTaMH MPO TUCLUILTIHY.

Knrouoei croea: BHYTPINIHINA TPYTOBUH PO3MOPSIIOK, TPYAOBA TUCITUILTIHA,
JMCUUIUTIHAPHHH CTaTyT, IPaBIIa BHYTPILIHBOTO TPYAOBOTO PO3HOPSIKY.

[IpocyBanns Ykpainu B HampsiMi pUHKOBUX MIEPETBOPEHb 00YMOBIIOE
HEOOXIAHICTh (OPMYBaHHS SIKICHO HOBHMX IIJAXOJIB 10 B3a€EMOBIJIHOCHUH
HaliMaHOTO TpaIliBHUKA Ta poboTonasis. [lepemaycim me crocyeThest 00-
CATY TpaB 1 000B’SI3KIB, K MOBUHHI MaTH 1 BAKOHYBATH CTOPOHH TPYIOBUX
MIPABOBITHOCHH, a TAKOK MOXKIIMBOCTI 3aCTOCYBaHHS JI0 HUX IOPUANYHOI
BiANOBiAaNbHOCTI. Byab-sika CycniibHO KOpHUCHA mpaus nepeadadae ys3ro-
JOKEHICTh JIiHl i YYaCHUKIB, 1[0 CTA€ MOKITUBUM TiJIbKU 32 HasIBHOCTI BH-
Ba)KEHOT'O HOPMAaTHBHO-IIPABOBOTO 3a0€3MEYCHHS, Y TOMY YHCIIi CYKYyITHOC-
Ti €JIEMEHTIB, 3 SKUX CKJIAJA€THCS BHYTPIMIHIN TPYIOBHI PO3MOPSIIOK.
OCHOBHOIO METO0 HOTr0o (PYHKITIOHYBaHHS Ha CYJacHOMY €Talli yTBEepIKeH-
HA 1 MTOJAJIBIIIOTO PO3BHUTKY B YKpaiHi pPUHKOBUX BiJIHOCHH HEOOXiJTHO
BBaXKaTH 3a0e3MeUeHHs] KOXKHOMY HPaliBHUKOBI MOXKJIMBOCTI peamizarii
mpaBa Ha IpaLlo, ajyke BICBHEHICTh NMpal[iBHUKA HE TUIBKK y CBOIl 0CO-
OUCTIi, a i y JUCIUILIIHI BCHOTO TPYIOBOTO KOJIEKTUBY ILTiTHO BILIMBAE HA
HOTO aKTHBHICTH 1 1HIIIATUBHICTS 1 SIK Pe3yIbTaT — Ha ITiIBUIICHHS TKOCT1
TPYIOBOI MisUTBHOCTI.
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UuHHE TpyaOBE 3aKOHOJABCTBO YKpaiHM BUXOIOUTH i3 TOTO, IO BHY-
TPILIHIN TPYZOBUH PO3MOPANOK PErYNIOEThCS MEPEBAKHO JTOKAITbHUMHU
HOPMAaTHBHO-IIPaBOBUMH aKTaMH, IPOTE IJIsI JCSIKUX KaTeropiid mpariBHu-
KiB BiH YCTaHOBIIIOETHCS B LIEHTPATI30BAHOMY MOPSIKY.

C. C. Jlykaw mig neHTpai3oBaHUM METOAOM MPABOBOTO PEINIAMEHTY-
BaHHS Mpalli po3yMi€ 3aCHOBaHUH Ha Aii 3aralbHUX MPaBOBUX HOPM 3aci0
yperyaoBaHHs 0a30BHX CYCIIUJIBHUX BiJHOCUH 3 MPUBOAY OpraHizamii
mpati, 10 COpsSMOBaHUI Ha OAHAKOBE BIIOPSAAKYBAaHHS B3a€MOBITHOCHH X
cy0’€eKTiB 1 MOB’sI3aHUH 13 3aKOHONABYMM 3aKPIMJICHHSIM MiHIMaJlbHOTO
PiBHS PaBOBHX TapaHTiil HaliMaHUX NpaliBHUKIB. OCHOBHUM MTPU3HAUCH-
HSIM IIbOTO METOJY BiH BH3HA€: a) 3aKOHOAABYE 3aKPiIJIEHHS OCHOBHHX
TPYAOBHX TIpaB; 0) OKpeciIeHHs OCHOB OpraHizaiii HaliMaHoOi mpalli; B) Jie-
rajbHe BCTAaHOBJICHHS MiHIMAJIbHUX FapaHTii-CTaHIapTiB y cdepi HaltMaHO1
mpali; T) CIPUAHHS €JHOCTI MPaBOBOTO PETYJIIOBaHHS HaliMaHoi mpaui [ 1,
c. 51, 52]. B. C. BeHeniKTOB miIKPECIIOE, 10 TOTPUMAHHS IPU3HAUYCHHS
METO/Y MPAaBOBOTO BIOPSIIKYBAHHS MTPaLli CIPUATUME ITOKPAILICHHIO [TPaBo-
BOT'0 CTaHOBHIIIA MPAL[iBHUKA B TPYIOBHUX BiIHOCHHAX [2, c. 188].

LenTpamnizoBaHe MpaBoBE PETYIIOBAHHS BHYTPIIIHBOTO TPYAOBOTO PO3-
MOPSAKY 3aiMCHIOEThCA Ha miacTaBi Kogekcy 3akoHiB mpo npaio YKpainu
(K3nll), ceniansHUX 3aKOHIB, CTaTYTIB 1 MOJOXKEHb MPO TUCHUILTIHY Ta
iHIIMX HOpMaTHBHO-TIpaBoBHX akTiB. K3nll Ykpainu 1971 p. [3], He3Baxa-
IOYM Ha BHECEHI 10 HbOTO Ba)KJIMBI YHMCIICHHI 3MIHH W JTOIOBHEHHS (IO
pobutocs noHaa 90 pasiB), yce MEHIIIE BiAMOBIIa€ COMiaTbHO-CKOHOMIYHIH
cUTYyallii B KpaiHi. BUHMK Ha3BUYaliHO HEOE3MIEUHHIT PO3PUB Y IPABOBOMY
periaMeHTYBaHHI TPYAOBOI HiSUIBHOCTI B pi3HUX cdepax, KU MOCTIHHO
3pocrae. Ha xanb, y ibomy Kogekci Hemae crieniaibHOI I71aBH, IPUCBAYE-
HOI BHYTPILIHBOMY TPYAOBOMY PO3HOPSIIKY. [ 0JOBHUMIA akEHT pOOUTHCS
Ha 3a0e3MedeHHi JOTPUMaHHS TPYA0BOT AUCUUILIIHM, IO € HEIPUHHATHAM
3 OISy Ha HETOTOXKHICTB KAaTEropiil «BHYTPILIHIN TPYIOBHIA PO3MOPSIIOK»
1 «TpyAOBa JUCLUILTIHAY.

[IpaBoBi HOPMH, IO CTOCYIOTHCS BHYTPILIHBOTO TPYAOBOTO PO3IOPSI-
Ky TIpalli Ta HOro periaMeHTallii, xoua i MiCTATbCS y TIepeBakHil OLIbILOC-
1i tmaB K3nll Ykpainu, ane po3kuaaHi mo BcboMy Horo tekcry. Tak, ct. 29
1. III «TpynoBuii morosip» nependadae, mio A0 MOYaTky poOOTH 3a yKiIa-
JEHUM TPYIOBHM JOTOBOPOM BJIACHUK a00 YIOBHOBa)XEHUI HUM OpraH
3000B’A3aHUI 03HAHOMHTH TpaliBHUKA 3 IPABUIIAMH BHYTPILIHEOTO TPY-
JIOBOTO po3nopsIKy. 3rifHo 3i cT. 52 1. IV «Po6ounii wacy K3nll Ykpainu,
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npH 5-AeHHOMY poO0YOMY THIKHI TPHUBAJICTh IOJEHHOI POOOTH (3MiHM)
BCTAHOBJIIOETHCS MIPaBUIIAMH BHYTPIIIHHOTO TPYAOBOTO PO3MOPSIIKY abo
rpagikamMu 3MiHHOCTI, 5IKi 3aTBEPKY€E BIACHUK a00 YITOBHOBAKCHUH HUM
OpTraH 3a MOTOMXKECHHSM 3 BUOOPHUM OPraHOM MEPBHHHOI MPO(CHiIKOBOT
opranizauii (Mpo¢CHiJIKOBUM MPEICTAaBHUKOM) IMiAIPUEMCTBA, YCTAHOBH
YM opraHizaii 3 1oAepKaHH;IM YCTaHOBJIEHOT TPUBAJIOCTI pOOOUOTO THKHSI.
Bigmogigno 1o ct. 66 1. V «Yac BiqnounHky» Konekcy yac movarky i 3a-
KiHYCHHS TIEPEPBH 3aKPIIJIIOETHCS TPABUIIAMU BHYTPIIIHBOTO TPYAOBOTO
posnopsaky. 3a crarrero 143 m. X « Tpynosa aqucuumnina» K3nll Ykpaian
10 TIPaLiBHUKIB MiAIPUEMCTB, YCTAHOB Ta OpraHi3aliidl MOXYTb 3aCTOCO-
ByBaTHCs Oy/b-sIKi 320X0YEHHSI, [0 MICTATHCS B TAKUX MpaBHUJIax, 3aTBEP-
TDKEHUX TPYAOBUMH KOJICKTHBAMH.

Ha nopsaxy neHHOMY CTOITh po3po0ieHHs i NpuiHATTS HOBoro Tpymo-
Boro kozaekcy Ykpainu (TK), sxuii Mae cTaTu JOMiHYIOYHM KOAU(IKOBAaHUM
3aKOHOJABYMM aKTOM, 1[0 PEerJIAMEHTY€ TPYIAOBI Ta iHILI OB’ sI3aHi 3 HUIMU
BIIHOCHHHU BCiX (pi3WYHHX OCIO, SKi MPAIFOIOTh 32 TPYJAOBUM JIOTOBOPOM.
Haiironosnimmm 3aBaanHsam TK € mocsrHeHHS ONTHMANBHOTO MOETHAHHS
iHTepeciB mpamoounx i podotomasuiB. Hosuit Kogekc mMae He cTinbku
MPOTOJIOIYBaTH U (hikCyBaTu piBHI i HOPMATHBH OXOPOHH Tpalli, MiJIbTH
1 KOMIeHcaii, CKUIbKA CTUMYIIOBAaTH PO3BUTOK EKOHOMIKH, LII0 CTBOPUTH
YMOBH ISl peabHOTO 3a0e3MeueHHs BUILIe3a3HAuCHHX HOPM.

VY kHH31 TpeTiit « YMOBH mpaui» npoekTy TpyaoBoro xonekcy Ykpainu
(peectpamitiamit No 1108, TEeKCT 3aKOHOTIPOCKTY 0 2-TO YUTAHHS BiJ
2 xBiTHs 2012 p.) [4] MicTHTBCS crienianbHa 1. § « BHYTpilHIl TpyaoBUit
PO3MOPAIOK», siKa 00’ €AHYE TaKi CTAaTTi: «3MIiCT BHYTPILIHBOTO TPYAOBOTO
po3nopsaaky», «lIpaBuna BHYTPILIHEOTO TPYAOBOTO PO3NOPSIAKY», «Pery-
JIIOBaHHS OKPEMHX MTUTAaHb BHYTPIIIHHOTO TPYAOBOTO PO3MOPSAKY iHIITUMHU
aKTaMu», «3abe3neueH s JOTPUMAaHHS TPYAOBOT AUCLHHUILTIHIY, «3a0X04YeH-
HS 32 YCIIXH B POOOTI».

[lo3uTHBHO cTaBnsuMCh 110 inel BKmodeHHs 10 HoBoro TK 3a3HaueHOl
[JIaBH, XOTiJIOCS O BUCIIOBUTH HU3KY 3ayBasKeHb OO il 3MiCTOBHOTO HAIIOB-
HeHHs. BBakaeMo HenoriyHUM po3kpuBaru y cT. 264 Komekcy 3micT BHY-
TPILIHBOTO TPYIOBOTO PO3NOPSAAKY Oe3 HaBEIEHHs B Hili JIETaIbHOTO BU3HA-
4YeHHs Wi€l kareropii. HeBunpaBgaHnuM moBTOPOM € mepeltik 000B’sI3KiB
MpaliBHUKA i poOOTOAABIIS B YacTHHAX 2 1 3 I1i€1 3K CTaTTi, OCKUIBKH y CTaT-
Tsax 22 i 27 TK Bxke MICTAThCSI OCHOBHI 000B’SI3KM LIUX CTOPIH TPYOBOTO
noroBopy. He3po3ymino Takox, mpo fki came akTH (OKpiM HOpMaTUBHHUX
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aKTiB poOOTONABII, IO PETYIIOIOTh BHYTPIIIHIN TPyAOBUIl PO3MOPSIOK)
BeIyTh MOBY po3poOHukH Kozekcy B #oro 4. 1 ct. 265. 3 Touku 30py 3aKo-
HOZIABYOI TEXHIKU JOCHUTH AaJeKOI0 Bifl JOCKOHAJIOCTI € MO3MLIS OCTaHHIX,
3a SIKOIO MPABOBi HOPMH, TIPHUCBsUEHI 3a0€3MeUeHHI0 JOTPUMAHHS TPYAOBOT
JUCUMITTIHK H 320X0UEHHIO 33 YCHIXHU Y Mpatli, MiCTATbCS Y T1. 8 « BHyTpitHii
TPYAOBHH PO3MOPAIOK» (KHUTA TPETS « YMOBH IpaLli»), a Ti, 10 CTOCYIOThCS
JMUCIUILTIHAPHOI BiAmoBiganbHOCTi, — y 1. 1 «BinmoBiganpHicTh
MpaliBHUKIBY (KHUra BockMa «BiAmoBiganbHICTh CTOPIH TPYAOBHX BiJHO-
cuny). [ 11e mpu ToMy, 110 ¥ 320XOUESHHSI, 1 MPUMYC € METOJaMH 3a0e3eyeH-
HS TpyAoBOi mucuurniiny. Jloriudime 6 i HopMu 00’ €THATH y CTeLialbHIlA
IJ1aBi i Ha3BOwO « TpyaoBa MUCHUTUTIHAY.

Crniuparounch Ha HaBEJEHE BUILE, BBAKAEMO JOPEYHHUM 10 TpynoBOro
KoJieKCy YKpaiHM BKIIIOYHMTHU 2 OKpeMi riaBu — «BHyTpimHi# TpynoBuit
posnopsnok» i «TpynoBa aucuurutinay. [lepma Mae MiCTUTH Taki CTaTTi:
«I1oHATTA BHYTPIIIHBOTO TPYAOBOTO PO3MOPAIKY», «HopMaTuBHi akTH,
10 BU3HAYAIOTh BHYTPILIHIHN TpyA0BUl po3nopsnok», « [loHATTs Ta 3MicT
MpaBUJI BHYTPIIIHBOTO TPYAOBOTO PO3MOPAIKY», « BUAK Ta MOPSIOK MpH-
HHATTS IPaBHJI BHYTPILIHHOTO TPYIOBOTO PO3MOPSAKY », «Jucuumminap-
Hi CTaTyTH».

[Ipuknanamu crienianbHUX 3aKOHIB, IO BU3HAYAIOTH BHYTPIIIHIHA TPy-
JOBUH PO3MOPSIIIOK, € 3aKkoHH Ykpainu «lIpo mepkaBHy ciyx0Oy», «IIpo
JOUIIIOMaTHYHY cIy)k0y», «IIpo ciry0y B opraHax MiclIeBOro caMOBpSIY-
BaHHs» Ta iH. Y 3axoHi Ykpainu «IIpo aumiomaruuny ciyxOy» [5] mic-
TATHCA TaKi IPaBOBI HOPMH, IPUCBSYEHI BHYTPILIHBOMY TPYAOBOMY pPO3-
MOPAAKY: a) BUMOTH H TOPSI0K NPUHAHATTA Ha JUILIOMaTHUHY CIYXOY;
0) npu3HaUYeHHs Ha AUTJIOMATHYHI [TOCAAX Ta 3BUTEHEHHS 3 HUX; B) MOPSIIOK
MPOXOKEHHS AUIUIOMAaTHYHOT CITY>KOH 1 poTaLlisi TUIIIOMaTHYHUX TPaLliB-
HUKIB; T') CTa)KyBaHHS MPALiBHUKIB AaHOI CIYXOH; /1) BiICTOPOHEHHS BiJ
BUKOHaHHS MOBHOBAXXEHb 3a MOCAA0I0; €) OCHOBHI IpaBa MpaliBHUKIB
JOUIIIOMAaTHYHOI CITYK0H; €) OCHOBHI iX 000B’I3KH; %) 320XOUEHHSI 33 CyM-
JIHHY TPaIlo; 3) JUCIUILUTIHAPHA BiIMOBITaIbHICTh MPAIiBHUKIB JUILTIOMA-
TUYHOI CITy>KOH Ta iH.

YiTke 1OTpUMaHHS BHYTPILIHEOTO TPYIOBOTO PO3MOPAIKY Ma€e Barome
3HaueHHS 0cOOIMBO B TUX cdepax TPyAOBOi AisTBHOCTI, A€ AilOTh CTaTyTH
1 MMOJIOXKEHHS PO TUCIUILTIHY. HeaucuuIuiiHoOBaHICTh, HEXITIOUCTBO, 0e3-
BiANOBiJaNbHICTh MPALiBHUKIB Y IIUX Taly3sIX MOXYTh CTaT MPHYHHOIO
HaJ3BUYANHUX MO/, [0 MOXKYTh MOTATTH HEOC3MEUH] HACITIIKH.

134



LlJodo okpemux npo6eMHUX NUMAHb YeHMPAai308aHoO20... 0. fpoweHko

B VkpaiHi AifoTh Taki cTaTyTH Opo AUCUUILTIHY: AucuuniaiHapHuii
CTaTyT MIPOKyparypu YKpaiHu, 3aTBep/HKeHUI ToCTaHOBOIO BepxoBHoi Paau
VYkpainu Big 6 mucromana 1991 p.; JucuuruiiHapHUA CTaTyT MUTHOT CITY K-
6u Ykpainu, 3aTBep/keHuid 3akoHoM Ykpainu Bin 6 BepecHs 2005 p.; Huc-
LUIUTIHAPHUH CTATyT CITY>KOW UBUIBHOTO 3aXHCTY, 3aTBEPIKEHHI 3aKOHOM
VYkpainu Big 5 Oepesns 2009 p.; Jucuumrinapauit ctatyt [epxaBHOi
CIIy>kOM crielianbHOTo 3B’ 513Ky Ta 3axUcTy iH(popmauii YkpaiHnu, 3aTBep-
mkeHuit 3akoHoM Ykpainu Big 4 BepecHs 2008 p.; CTaTyT npo TUCIHUITITIHY
MPAaIiBHAUKIB CIIEIiaTbHUX (BOEHI30BAaHMX ) aBapPiHO-PATYBATBHIX CITYkKO,
3aTBepmkeHuil moctanoBoto Kadinery MinicTpiB Ykpainu Bix 12 :KOBTHS
2000 p. Ta iH. Takox jie [ToaoKeHHS PO TUCHMILIIHY IPAIliBHAKIB 3aJ1i3-
HUYHOTO TPAHCIIOPTY, 3aTBep/KeHe mocTaHoBoro Kabinety MiHicTpiB
Vkpainu Big 26 ciuns 1993 p., i [lonoxeHHs npo AUCHUILITIHY MPaliBHUKIB
TIpHUYHX MiANPUEMCTB, 3aTBEp/UKeHe mocTaHoBoro Kabinery MiHicTpiB
VYkpainu Bix 13 6epe3ns 2002 p.

Hesposymino, unM came KepyBaJIuCsl KOMIIETEHTHI OpraHu Aep>KaBHOT
BJIa]M, KOJIM MIUTaHHS 3a0e3MeueHHs 1 ToAepKaHHS TPYIOBOT TUCIUIUTIHA
B OZIHUX BUIMAJKaX BPETyIbOBYBAINCS CTaTyTaMH, a B IHIINX — IOJIOXKEH-
HsMH. JIoriYHOTO i OOTPYHTOBAHOTO MOSICHEHHS TAKOTO POy isSM HE 3Ha-
xonumMo. [IpuMipoM, BaKJIMBICTh Tally3i TOCIIOAAPCTBA, B SIKiH BIIOPSIIKO-
BY€THCS TPYOBA IUCLMILTIHA, HE € TAKUM IIOKA3HUKOM. AJDKE IIKOJA, SKOT
Moxe OyTH 3aBIaHO, IPUMIPOM, Y TipHUYHX MiIANPUEMCTBAX YU Ha 3alli3-
HUYHOMY TPaHCIIOPTi, Y IepeBaXkHii OUTBIIOCTI BUTIAIKIB € OO0, aHIK
y cdepi cremiansHOTo 3B 3Ky ¥ 3axucTy iH(hopMmariii YkpaiHu.

Mu noTpuMyeMocs MO3ULIT PO HarajdbHy NoTpely yHidikamii miaxomay
JI0 TTO3HAYEHHsI HOPMATUBHO-TIPABOBUX aKTiB, IPUHHATUX OpraHaMH Jiep-
XKaBHOI BJIagu 715 3a0€3MeUeHHs i BUKOHAHHS TPYAOBOI AMCLHUILIIHH,
1 BUKOPHCTaHHSI €MHOTO TAKOTO aKTa, SIKUM € CTaTyT. JlomaTkoBuM apry-
MEHTOM Ha KOPHUCTh TAKOTO MiIXO/TY € T€, IO MOJI0KESHHS 3a3BUYail 03HaYae
HOPMAaTHBHO-IIPABOBUH aKT, 1110 BCTAHOBIIOE CTPYKTYpY W (QyHKILII Oyab-
SIKOTO OpraHy a0o X BU3HAYa€ MOPSIOK OyAb-sSKOi AisIBHOCTI.

OO00B’sI3KOBOI0 YACTHHOIO BCiX CTATYTIB i MOJOXKEHD MPO TUCIUILTIHY
€ PO3ALII, IPUCBSIYEHUI BUIAM 1 TOPSIKY BXHUTTS AUCUUIUTIHAPHUX CTATHEHb.
CucremHuii anani3 aas migcrasu Koncruryuiitnomy Cyny Ykpainu y cnpasi
IIPO BIAMOBIIANBHICTD OPUANYHUX OCIO [6] AilATH BUCHOBKY, 1O I1. 22 4. 1
cT. 92 Konctutynii Ykpaiau BH3HAUCHO: BUKIIOYHO 3aKOHAMHU YKpaiHU
BH3HAYAIOTHCSI 3aCaU BiJIMOBITAILHOCTI IIUBUIBHO-TIPABOBOI (3arajibHi ii
Mi/ICTaBU, YMOBH, (POPMH TOIIO), KPUMIHAIBHOI, a]MiHICTPATHBHOI Ta JTUC-
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LUIUTIHAPHOT, TOOTO JIiSIHHS, SIKi € 37I0YNHAMH, aIMIHICTPaTHBHUMHU a00 JTUC-
LUUIUTIHAPHUMH TPaBOTIOPYIICHHAMH (OCHOBHI O3HAKU IPaBOTIOPYIIECHb, 10
YTBOPIOIOTB iX CKJIa), i BIAMOBIabHICTh 38 HUX. Y Takuii criocid OcHOBHHI
3akoH YKpaiHu 3a00pOHMB yMOPSIKOBYBATH 3a3HAUCHI MUTAHHS MiJ3aKOH-
HUMH HOPMaTHBHO-IIPaBOBHMH aKTaMH i YCTaHOBHMB, 110 Juile BepxoBHa
Pana Ykpainu y BiINOBIZHOMY 3aKOHI BIPaBi BU3HAYaTH, SIKE MPABOIOPY-
LIEHHs] BU3HAETHCS AUCHMIUTIHADHUM MIPOCTYINKOM, a TAKOX MIipy BiAIOBi-
JaTbHOCTI 32 HHOTO. Y il CHTYyalii HEeKOHCTUTYLIHHOIO BBAKAETHCS MPAK-
THKA 3aTBEPIKECHHS CTAaTyTiB 1 MONOKEHb PO TUCHUILTIHY TOCTAaHOBAMHU
BepxoBroi Pagu Yipainu 1 Kabinety MinicTpiB Ykpainu.

BinburicTe cTaTyTiB i MOJOXKEHD PO AUCLHUILIIHY 0OMEXEHI KOJIOM
cy0’exTiB. BoHM NOMMPIOIOTECS HE HA BCiX, a JIMIIE Ha OKPEMi Kareropii
TpyaiBHUKIB. Tak, lucuumnininapauii CTaTyT NpOKypaTypy BU3HAYAE TPYAO-
BY JUCLUILTIHY JIMIIE MPaliBHUKIB MPOKYPOPCHKO-CITITYMX 1 HABYAIBHUX,
HAyKOBHX Ta 1HIIMX yCTAHOB MpoKyparypu. [loJdokeHHS Mpo AMCHUILTIHY
MpaliBHUKIB 3aJII3HHYHOTO TPAHCIIOPTY HE MOIMINPIOIOTHCS Ha MPALliBHUKIB
KHUTIOBO-KOMYHAIBHOTO TOCMOAApCTBA i TOOYTOBOTO 00CIyroBYBaHHS,
OyniBeNbHUX OpraHizaliii, ciry>k0 mocrayaHHs, JOPOXKHIX PECTOpaHiB, Ha-
BYAJIbHUX 3aKJIaJliB, HAYKOBO-IOCHIJHUX 1 MPOEKTHO-KOHCTPYKTOPCHKHUX
oprasizaii, 6i0moTek, MeToIYHNX KaOiHeTiB, OyIMHKIB KyJIBTYpH, KIyOiB,
CHOPTHBHHUX, TUTAYMX 1 MEIUYHHUX 3aKJIQ/IiB, ITAHCIOHATIB 1 OYIMHKIB BiJI-
MOYMHKY wHi€i ramysi. [linnpuemcTBa, ycTaHOBH 1 opraHi3anii He MalOTh
mpaBa BHOCUTH A0 IIMX JTOKYMEHTIB 3MiHU 4 JomoBHeHHs. [loxinsemo
Touky 30py H. Bpartuniy, sika BBa)kae, 110 AesKi 0COOIUBOCTI, SIKi CTOCY-
IOTBCSI TPYOBOTO PO3MOPSAKY MPALiBHHUKIB, IO MiAMagat0Th Mg Ii0 MO-
JIOKEHb 1 CTaTyTiB PO JUCLUILIIHY, MOKYTh OyTH Niepei0aueHi B IpaBHiIax
BHYTPIIIHBOTO TPYAOBOTO PO3MOPSAKY Hinmpuemctsa [7, c. 10].

VYpaxoByloun BHILIEBKa3aHE W MalO4M HAa METi HONIMIINTH PiBEHb 3a-
XHCTY NIpaB HaMaHUX MPaliBHUKIB, BOaYa€ThCs 3a HEOOXiqHE B MalOyT-
HBOMY TpynoBOMY KOZIEKCi 3aKOHOAABYO 3aKPIMUTH BHUYEPITHUI MEperiK
BHIIAJIKiB, 32 SIKUX TPYJOBa IUCLMILIIHA BIOPSIKOBYETHCS BHUKIIOUHO
CTaTyTaMH Ipo AMCUUILIIHY. 30KpeMa, BiANOBiHA CTATTs TIOBUHHA 3adiK-
CyBaTy, 110: a) AUCUUILTIHADHUMH CTaTyTaMH PETYIIOEThCA TPYAOBa ANC-
LUIUTIHA TUTBKY MPALiBHUKIB 3a1i3HHYHOTO TPAHCTIOPTY, TIPHUYUX MiANPH-
€MCTB, IPOKYpaTypH YKpaiHHu, MUTHOI citykOu YKpaiHu, crienialbHUX
(BO€HI30BaHMX) aBapiHHO-PATYBaJbHHUX CIYXO, cykOW LHUBIIBHOTO 3a-
XHCTY, JlepkaBHOI CITy>KOM CIENiaJbHOTO 3B’ SI3KY Ta 3aXHCTY iH(popMarii
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Vkpainn; 6) JUCUMIUTIHAPHI CTaTyTH BU3HAYAIOTh 000B’SI3KM KEPIBHHUKIB
MiJIPUEMCTB, YCTAaHOB Ta OPTaHi3alliid Mox0 3a0e3MeueHHs TPYIOBOT JHC-
LUTLUTiHK, BUH 320X04€Hb 1 TOPSIIOK 1X 3aCTOCYBaHHSI, BUIH JUCIHILTIHAD-
HUX CTSTHEHb 1 MOPSIOK iX 3aCTOCYBaHHS, MOPSIOK OCKAP)KEHHS PIIIEHb
PO 3aCTOCYBaHHS JUCLUIUTIHAPHUX CTSATHEHb, OOJIK 3a0X0UCHb 1 AUCIIH-
IUTIHAPHUX CTSATHEHB; B) IUCUMIUTIHAPHI CTaTyTH 3aTBEPIKYIOTHCS BUKITIOU-
HO 3aKOHAMU YKpaiHH.
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Apomenko O. O0 oTAeABHBIX NPOOIEMHBIX BONPOCAX HEHTPAJIU30BAHHO-
ro IPABOBOI0 PeryJIMpoBaHNs BHYTPEHHEro TPYI0BOI0 PACIOPSAAKA

B crarpe nokazaHa HEOOXOIUMOCTE BKITIOUEHUS B TpymoBOH KOIeKC YKpanHbI
m1aB — «BHyTpeHHu# TpynoBo# pacniopsnok» U « Tpynosas aucuuruinaay. Chop-
MYIHPOBaHbI IPEIUIOKEHHS OTHOCUTENBHO UX cofepxkaHus. C Lenblo yayIleHHs
YPOBHS 3alUTHI IPAaB HAEMHBIX PAOOTHUKOB JOKa3aHa HEOOXOAMMOCTb B HOBOM
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TpynoBoM kofeKce 3aKperuTh HCUSPIIBIBAIOLINN IIEpeUeHb CIIyuaeB, Koraa Tpyao-
Basl AUCLUILINHA YIIOPSAA04YUBACTCA UCKIIOUUTENBHO YCTaBaMU O NUCLUIIIMHE.

Kniouegvie cnoea: BHyTpeHHHUI TPYJOBOH pactopsiIoK, TPyAOBast AUCIUILIN-
Ha, AUCIMIUIMHAPHBIA YCTaB, IPaBHiIa BHYTPEHHETO TPYIOBOTO PAcIOpsIIKa.

Yaroshenko O. About the separate problem questions of the centralized
legal adjusting of internal labour order

The necessity of plugging in the Labour code of Ukraine of chapters — «In-
ternal labour order» and «Labour discipline is well-proven in the article». Sugges-
tions are formulated in relation to their maintenance. With the purpose of improve-
ment of level of defence of rights for the hired workers, a necessity is well-proven
for the new Labour code to fasten the exhaustive list of cases, when labour discipline
is put in order exceptionally regulations about discipline.

Keywords: internal labour order, labour discipline, disciplinary regulation, rules
of internal labour order.
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VIIK 349.3 O. Mockanenxo, KaHAU[AT OPUANIHUX
HayK, TOKTOpaHTKa Kadeapu LMBiNIbHO-
NpaBOBUX JUCHUIIIH, TOCHOAAPCHKOTO
Ta TPyJOBOTO IpaBa XapKiBChbKOTO Hallio-
Ha/IbHOTO IeJaroTiuHOro YHiBepCUTETY
imeni I. C. CkoBopopu

@yHK1il 3araTbHO00 0B’ I3KOBOTO
eP>KaBHOT'O COL[iaTbBHOTO CTPAXyBaHH;I

OOrpyHTOBAHO, 1110 32 CIIOCOOOM BILIMBY (PYHKIIIT 3arajlbHOO00B ’ I3KOBOTO JEp-
YKaBHOT'O COIIaJIbHOTO CTPaxyBaHHs MOJUISIOTECS Ha 3arajbHi Ta crienianbHi. Jlo
3arajbHUX (YHKLII HaleXarh: 3aXMCHa; EKOHOMIYHA; CoLlialIbHO-peabiniTaniita;
neMorpadiuna. CrenianbHUMU QYHKIISIMH € QyHKIIIS ITepepo3noaiTy TPOILIOBUX
BUILIAT 1 COLIAJIBHUX MOCIYT MIX 3aCTPaxOBaHUMK 0co0aMu; (DYHKIIIsl aKyMyJIsIii
CTPaxOBUX BHECKIB; (yHKIis NPO(IIAKTUKYA HACTAHHS CTPaXOBUX BHIIA/KIB.

Knrwouosi cnosa: conianbHe 3a0€31€4eHHsI, 3aralbHOO00B I3KOBE JIEpiKaBHE
coliajbHe cTpaxyBaHHs, 3arajibHi (QyHKUIT, crienianbHi QyHKIIT, 3acTpaxoBaHi
0co0u.

CyTHicTh Oyab-SIKOTO MPAaBOBOTO SBHILA 3HAXOIUTH CBill BUSB 1 peai-
3ariro yepes ioro ¢yHkii. [{e MeTononoriuHe MmoioXeHHs TIOBHOK MipOI0
CTOCYETBCS 1 3araJJbHOOOOB’ A3KOBOTO JIEPIKABHOTO COLIaIbHOTO CTPaxy-
BaHHSI.

JoTpumyeMocs TyMKH, 10 3a CIIOCO0OM BILUIMBY (DYHKLUIT 11i€i opraHi-
3aIiifHO-TIPaBOBOi (OPMH COIiaTbHOTO 3a0e3MeUeHHs MOMIIIIOTECS Ha
3arajipHi Ta CreniaibHi.

3aranpHi QyHKIIT TpUTaMaHHI MPaBy COIiaIbHOTO 3a0e3MeueHHs 3a-
rajioM i 3araiskHOO0O0B’ I3KOBOMY JIEP’KaBHOMY COLIIAIbHOMY CTPaxyBaHHIO
30kpemMa. J[o HUX HaJe)kaTh 3aXHCHA; €KOHOMIYHA; COIiabHO-peadimiTa-
uiiina; gemorpadiuna QyHKIiI.

3aKOHOMABCTBO YKpAiHM SK COIIabHOI Jep)KaBH CTaBUTH 3a HalBax-
JUBIITY METY 3aXHCT TpaB 1 iHTepeciB rpomazasiH. Mae pamito 1. O. €pmo-
JICHKO, SIKMH PO3IIISIAE COLialIbHY JepKaBy SK 3aCHOBAaHY Ha TPHHIIMIIAX
COLaNIbHOI CIPaBEINBOCTI, PIBHOCTI I CBOOOAM HAAKIACOBY, IPABOBY
JIepKaBy 3 PO3BUHYTHUM I'POMAITHCEKAM CYCILIBCTBOM, B SIKOMY BCeOIdHO
rapaHToBaHi riAHUHN JTIOIUHHA MPOXXKUTKOBUH MiHIMYyM, collialibHe 3a0e3re-
YeHHS, 3arajbHe 3pOCTaHHs qoOpoOyTy Ta iHIII COIialbHO-eKOHOMIYHI
MpaBa rPOMAJISH, iICHY€ HAJIArO/PKSHUI, HECKJIAHUH 1 TOCTYITHUN MEXaHI3M
iX IpaKTUYHOI peaisartii i 3axucty [1, c. 6].
© Mockanenko O., 2013 139
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VY xoxi pedopm nepkaBa BUMYIIEHA, 3 OXHOTO OOKY, HTH IUIIXOM 3a-
Oe3reyeHHs BIAMOBIHOCTI CYCIIJIBHUX BITHOCHH YMOBaM PUHKY, a 3 JIpyTro-
IO — aKTUBHO 3aXMIIATH CBOIX I'POMAJISH Bii MOXIIMBUX COLIAJIbHUX PU-
3uKiB. Lle mozBiiiHe 3aBIaHHs AeprKaBa MOKIMKaHa BUPILIyBaTH, TOJIOBHUM
YHHOM, Yepe3 MOJIEpHi3allilo MpaBa ColiadbHOro 3abe3rneueHHs. bymyun
CaMOCTIHHOIO rairy33I0 [IpaBa, BOHO CTa€ €(h)eKTHBHUM 3aCO00M OHOBJICHHS
Bci€l conianbHOi cepu B KpaiHi i MOTYTHIM 0ap’€poM Ha LUISXY PO3BUTKY
HETaTHBHUX HACIJIKIB JIJIsl TPOMAJISIH, BUKJIMKaHUX YMOBaMH TIEPEXOILy 10
PHHKOBOT eKOHOMiKH. Came 3aXUCT TPOMaIsiH Y CKIIaIHUX KUTTEBUX CUTY-
allisiX € OCHOBHUM MPU3HAYEHHSAM YyCiX (opM comianbHOro 3a0e3neyeHHsl.
3akoHOMIpHO, 110 cT. 46 KoHcTHTYIIT YKpaiHU MICTUTH HOPMY, 3@ SIKOIO BC1
IPOMAJSIHA MalOTh IIPABO HA COLIAJBHHUM 3aXKCT, 110 BKJIIOYAE NIPABO HA
3a0e3mnedyeHHs 1X y pa3i HOBHO1, YaCTKOBOI a00 TUMYAcoBOi BTpaTu mpartie-
3[IATHOCTI, BTPATH TOAYBAIbHUKA, 0€3pO0ITTS 3 HE3AICKHUX BiJl HUX 00-
CTaBHH, a TAKOX Y CTAPOCTI Ta B IHIINX BUNAAKAX, IepeA0adeHUX 3aKOHOM.
Le nmpaBo rapaHTY€eTHCS HE TUTBKU CTBOPEHHIM MEPEXKi JepKaBHUX, KOMY-
HaJbHUX, IPUBATHUX 3aKJIaJliB JUIsl JOTIISIY 328 HEmpale3aaTHUMU, a i
3araJbHO000B’ SI3KOBUM JEP>KaBHUM COLIiaIbHUM CTPaXyBaHHSIM 3a PaXyHOK
CTpaxOBUX BHECKiB ITPOMaJsiH, HiAPUEMCTB, YCTAHOB 1 OpraHi3alii, a Ta-
KO OFO/DKETHHX Ta IHIIMX JDKEPEN COLIaIbHOTO 3a0e3eueHHS.

Bynp-sike cycniibCTBO € BHCOKOPO3BUHYTOIO CHCTEMOIO JIMILE 32 YMOBH
e()eKTUBHOCTI i JIOCKOHAIOCTI HOTO MaTepialbHOT OCHOBH — €KOHOMIYHOT
cucremu. Came il BIZIBOOUTHCS POITb OA3HCY, Bijl PO3BUTKY SKOTO 3AJICKUTh
HE JIMIIIE PeajbHICTh IeMOKpaTii Ta (popMyBaHHS IPOMaTHCHKOTO CYCIIiIb-
CTBa 1 MPaBOBOI JEPKaBH, a i pealbHICTh MpaB, CBOOO/ Ta IHTEPECIB KOXK-
HOTO y4aCHHUKa CYCIUIbHUX BiAHOCHH. OIHAK, X04a CKOHOMIYHI BiZIHOCHHHU
€ 0a3MCHUMH, HE MOXXHA BU3HATH 1X OZIHOCTOPOHHBOI'O BIUIMBY Ha IPOLIEC
¢yHKIionyBaHHs nepkaBu. «Came BoHa, — Ha nyMKy O. I Bapuu, — 3a-
0e3reuye yrnopsAKOBaHICTh EKOHOMIUYHUX BiTHOCHH, OXOPOHY Ta BiJHOB-
JIEHHS] EKOHOMIYHHX 1HTEPECiB, TapaHTYy€e peai3allilo cy0’eKTHBHHUX MPaB
y cepi eKOHOMIKH Ta PO3BUTOK THUX HAIPsSIMiB EKOHOMIYHOI CHCTEMH, IO
BiJITIOBIZIAl0Th 1HTEpPECAaM CYCIUIBCTRA. ...BIUIMB JIep)KaBU HA CKOHOMIYHY
CUCTEMY HE € HeKOHTPOILOBAaHUM. BiH Ma€ 4iTKo BU3HAUEHI MEXi, 1110 3y-
MOBJIIOIOTBCS CTYNEHEM iCTOPUYHOTO PO3BUTKY CYCHINIBCTBA Ta CTAHOM
(dyHKIIOHYBaHHS JIepKaBU. Peryiolounii BIUTHB JIepKaBH HA €KOHOMIYHY
cdepy cycrmisibcTBa Ma€ CKIaIHUI Ta ONOCepeaKoBaHUi xapakrep. Bin
BimoOpakae siK piBeHb Mi3HAHHS AEPKaBOI0 €KOHOMIYHUX 3aKOHOMIPHOCTEH,
TaK 1 CyTHICTh MOJITUYHOI CTPYKTYpPHU JEPKaBH, € HAHOUIBII ICKPAaBUM
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1HAMKATOPOM CTYTIEHS 1 COCO0iB BTPyYaHHS JEpKaBH y CYCIiIbHI Bif-
HOCHHH. .. ToMy IpaBOMIpHUM € BUCHOBOK ITPO B3a€MOIIOB’ SI3aHICTh TAKHX
KaTeropil, Sk cepu KUTTEMSITBHOCTI CYyCIUTbCTBA, (QYHKIIIT Iep:KaBU Ta
mpaBa JIOIUHU» [2, ¢. 42, 43].

SK CBIYUTH KOHCTUTYLIMHUN JOCBIJ OUIBIIOCTI JeprKaB, TOJOBHUM
KpHUTEpieM Il BU3HAYCHHS COIiaIbHO-eKOHOMIYHOT MOZIENi PO3BHUTKY CyC-
MibCTBA Ta POJIi JepKaBU B IIbOMY IIPOLIECi, € OCHOBHI MpaBa i cBOOOIN
JIFOZIMHY Ta TPOMaJISTHIHA. J{J1s po3yMiHHS 1i€l MOJIEITi BaXKJIMBUM, 30KpeMa,
€ BU3HAYCHHS KOHLENLIN Jep>KaBHOTO BTPYyYaHHS B COLANbHY IOJIITHKY.
B. Tem4eHKo 3a cTyIeHeM COLiaIbHOTO 3aXHUCTy BUPI3HSIE ABI HAWOLIBII ITPO-
THJIC)KHI MOJIEJTI peajti3alii colliajibHOT OJIITUKHU: TaTePHAIICTChKA COLIaITIC-
THYHA MOJIEIb, 1[0 XapaKTePU3YETHCS BCEOITHOIO BiIITOBINAIBHICTIO AepyKaBU
3a COLiaJIbHO-EKOHOMIUHE CTAaHOBHILIE CBOIX TPOMaIsiH; PUHKOBA MOJETb CO-
iaJTbHOT TOJITHKY, Y SIKIH JIi€ IPIOPUTET PUHKOBUX METO/IB PETYIIIOBAHHS
coLianbHOI cepy Ha MPOTHUBAry METOAAM MPSIMOTO 1P KaBHOTO BTPY4aHHSI.
BiamoBinHo 10 el ocTaHHBOI Jep)kKaBa JIMILE CTBOPIOE YMOBH JJIsI BHSB-
JICHHS TPOMA/ITHAMU €KOHOMIYHOI aKTUBHOCTI Ta OTPUMaHHS MPHOYTKY.
B exoHOMIYHO pO3BHHYTHX KpaiHax HaldacTilie KOMOIHYOThCS 0OWIBa
miaxoau, o 3ade3nedye 3an00iraHHs BajiaM PUHKOBOI €KOHOMIKH, PE3yIb-
TATUBHICTh COLAIBHOI MOTITHUKH 1 T1IHUM PIBEHB )KUTTS HacesIeHHs [3, . 49].

ExonoMiuHa ¢yHKIIIS 3aTalbHOO00B’ I3KOBOTO JIEPKaBHOTO COIIAIFHOTO
CTpaxyBaHHSI CIIPSIMOBAHa Ha JOCATHEHHS SIK 1HIMBIAyalbHUX LiNeH — 3aMi-
IICHHSI 3apO0ITKY (J0XO/y), BTPa4eHOro 0Co00k0 y 3B 513Ky i3 THM Y 1HIIMM
CTPaxOBHM BHIIAIKOM, TaK 1 KOJISKTHBHHX L{iJIeH — CIPHUSHHS PO3BUTKY CyC-
MiTBHOTO BUPOOHUIITBA B LIJIOMY H OKpEeMHX raly3ei ToCogapcTBa 30Kpema.

He BunaaxoBo, po3Mipu CTpaxoBUX BHILIAT, 32 3araJIbHUM MPABUIIOM,
BCTAaHOBJIOIOTHCS Y BiJICOTKaX CHIBBIIHOCHO i3 CEpeIHBOI0 3apOOiTHOIO
m1aToro (10xoa0M) 3acTpaxoBaHoi ocobu. Tak, po3mip gonomoru mo 6e3-
POOITTIO BU3HAYAETHCS Y BIICOTKAX JI0 CepeHbOi 3apoOiTHOI maru (J1o0-
XOIy), BU3Ha4€HOI BianoBinHO 10 [lopsaxy oOuucieHHs cepeaHboi 3apo-
0iTHOT IIaTu (JOXOMY) AJsl PO3PaxyHKY BHIUIAT 32 3aTalbHO000B’ I3KOBUM
JICpYKaBHUM COLllaIbHUM CTpaxyBaHH:M, 3aTBepkeHoro Kadinerom MiHi-
cTpiB Ykpainu Bix 26 Bepecus 2001 p. Ne 1266 [4], 3aneHO Big CTpaxoBo-
ro craxy: 10 2 pokiB — 50 %; Big 2 mo 6 pokiB — 55 %; Big 6 go 10 po-
kiB — 60 %; monaz 10 pokie — 70 %.

KosekTnBHOIO METOI0 3aralibHO000B’ I3KOBOTO JI€P>KaBHOTO COLiajb-
HOTO CTpaxyBaHHS € CIIPUSHHS PO3BUTKY CyCIIIBHOTO BUPOOHHIITBA B IIi-
JIOMY ¥ OKpEMHX rajty3eii rocroaapcTna 30kpema. [ Ha04HOCTI MOKaKeMO
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ue Ha npukiani komris [lenciitnoro Gpougy Ykpainu, sKi BAKOPHCTOBYIOTb-
s Ha: a) BUIUIATY NIEHCIN; 0) HaJJaHHS COLIIABHUX MOCIYT; B) (hiHAHCYBaH-
HS aJMIHICTPAaTUBHUX BUTPAT; T') OIUIATy HOCIYT 3 BUIUIATH Ta JOCTaBKU
neHcii; 1) popmyBaHHs pe3epBy KowTiB [leHciitnoro ¢onmy.

5. M. @orens me y 1978 p. BUCTynHB 32 Te, MO0 SIK HA3By IPABOBOTO
METOAY PETYIIOBAaHHS BiTHOCHH i3 COIiaIbHOTO 3a0€3TIeYeHHS BUKOPHCTO-
ByBaTH TEPMiH «colianbHa peabimiTanis». Came 3a JOIOMOTOIO LBOTO
METOJly BCTAHOBIIFOETHCS 1 HAJJAETHCSI BECh KOMIUIEKC MPaB Ha COIaIbHY
JIOTIOMOT'Y, TOJAETHCSI CIPUSHHS Y LIbOMY, IOCSTA€ThCS €AHICTD Y PETYIIIO-
BaHHI BIJIHOCUH NPH BUKOHAHHI BiJIMOBIIHUX MPAaBOBUX O0OB’SI3KIB 3 Ha-
JaHHS PI3HOMaHITHHX MaTepialbHUX ONar i mociyr Hempale3JqaTHUM
rpomazsHam [5, c. 210].

3aKoHOIABCTBO y couiaybHiN cdepi peabiniTawiio 3a3BUUail acoOLIOE i3
ocobamu, siKi MalTh po3iaau GyHKIH opraHizmy. Tak, OCHOBHI 3acaau
CTBOPEHHSI TIPAaBOBHX, COIliaJIbHO-€KOHOMIYHUX, OpTaHi3allifHuX yMOB IS
ycyHeHHs a00 KOMIEHcalii HaciAKiB, CIPUYNHEHUX CTIHKUM IOPYIICHHSIM
370poB’si, QYHKI[IOHYBaHHs CUCTEMH MIiITPUMAaHHS iHBaJiIaMy (i3HYHOTO,
TICUXIYHOTO, COI[IaTbHOTO OJIAroIoyyusi, CIIPHSHHS iM Y TOCATHEHHI COITi-
QJIBHOI Ta MaTepiaabHOT He3aJIeKHOCTI BU3HaJae 3akoH Ykpainu «lIpo pea-
Oinirarito iHBamiaiB B YKpaini» [6]. 3rigHo 3 nuM 3akoHOM coliaibHa pea-
OliTaris — e cucTeMa 3axoiiB, CIPSMOBAaHHUX Ha CTBOPEHHS 1 3a0e3meyeH-
HSl YMOB ISl IOBEPHEHHSI OCOOM [0 aKTHBHOI y4acTi y KHTTi, BiTHOBICHHS
ii coliaIbHOTO CTaTyCy Ta 3MaTHOCTI JI0 CAMOCTIHHOT CYCHIIBHOT 1 pOJIMHHO-
OOYTOBOI iSTTBHOCTI MIISIXOM COIialIbHO-CEPEIOBHUIIHOI Opi€HTAIII Ta cOo-
LiaTbHO-MOOYTOBOI ajianTarii, COliaIbHOTO 00CIyTrOBYBaHHSI, 3a10BOJICHHS
moTpedH y 3a0e3MeUeHH] TEXHIYHUMH Ta IHIIMMU 3aco0amu peaditiTartii.

CormianpHo-peabiniTamiitHa GyHKIIIS 3aralbHO000B’ I3KOBOTO JIePKaB-
HOTO COLIIaTBHOTO CTPaxyBaHHS BUPAXA€ThCS Y CTBOPEHHI YMOB 1 peaiiza-
1ii KOMITJICKCY 3aXO0/liB, CIPSIMOBAaHMX Ha BiTHOBJICHHS CTAaTYCy 3aCTpaxo-
BaHMX 0Ci0 3 METOI0 CHPHUSHHA X iHTerpaiii B cycninbcTBO. PopMamMu
peabimiTaniifHUX 3aXO0fiB €: HaJaHHA pealiTiTaliitHux nocnyr; 3ade3rme-
YCeHHS TEXHIYHHMH Ta iHIIMMU 3aco0aMu peabimitallii, BUpoOaMu Menud-
HOTO NMPHU3HAYEHHS; MaTepiajabHe 3a0e3MeueHHS.

3a oninkamu CBiTOBOTO OaHKy, YKpaiHy OXOmuiia MOBHOMACIITa0Ha 10-
NBilfHa Kpu3a — neMorpadivyHa Ta MOTipIIeHHs 310poB’s HaceneHHs. Le
HEBIZIBOPOTHO PYHHYE OCHOBY JIEp>KaBHOCTI — JIFOACHKI pecypcu. 3a JaHUMU
JHepxaBHOTO KOMITeTy cTaTUCTHKH, Y 2009 p. KiNbKIiCTh MOCTIHHOTO Hace-
JieHHs1 YKpainu 3meHImiachk Ha 180 tucsd ocio, 3a 10 micsiis 2010 p. — Bike
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Maibxe Ha 167 tucsd oci6. Tinbku B Micti Kuesi, BonuHchkiii, 3akapniaTtchbkin
ta PiBHEHCBKIH 00NacTsIX HapOKYBaHICTh MEPEBUIIINIA CMEPTHICTh. Kara-
cTpodiyHIME TeMITaMu YKpaiHa BTpada€e JoJI0BiKiB MPare31aTHoro Biky [7].
Huni y neHciiiniii cucremi Ykpainu Ha 10 IIaTHUKIB CTPaxOBUX BHECKIB
npunagae 9 nencionepis. Kpim toro, micist 2010 p. (konu y mpare3natHui
BIK BXOAUTbH MOKOJIIHHS T'POMAJISH, SIKi HAPOIMIKCS Y IIepioJ HU3bKOI Hapo-
mKyBaHOCTI 90-X pokiB XX CT.) BifOyBa€ThCs HE TIIBKH KUIBKICHE CKOPO-
YeHHsI Pale31aTHOTO HACETICHHS, a i SIKiCHE MOT1PIICHHS — CTapiHHS HOTO
C€KOHOMIYHO aKTHUBHOI yacTHHU. BomHouac, 3a pe3ynpraraMu 00CTEKCHb
Jlep>kaBHOT CITy>KOM CTaTUCTHKH YKpaiHU 3 TUTaHh CKOHOMIYHOT aKTUBHOCTI
HACEJICHHS, YHCEIIbHICTh 3aifHATOTO HACEJIeHHS MPale3/IaTHOTO BiKy 3HAYHO
TIEPEBUIIY€ KIJIbKICTh TUIATHUKIB CTPAXOBUX BHECKIB, IO CBiTYUTH IPO He-
e(eKTUBHY JAepKaBHY MOJITUKY Yy Wil cepi, CTBOPEHHSI HEBUNPABIAHUX
npedepeHLIii 31 CIuIaTh CTPaXOBUX BHECKIB, 8 TAKOXK HU3bKUH PIBEHb KOHT-
podro 3a cTaHoM ix crutatu. Jlume 6nmu3bko 75 % 3alHATOrO HAaCEJICHHS
CIUIa4yIOTh CTPAXOBi BHECKH, 1110 TIPHU3BOIUTH 10 BUKPUBIICHHS [TOKAa3HHUKIB
pealibHOro IeMOrpadiyHOro HaBaHTAXKEHHS, a TAKOXK 3MIHHU aKICHTIB y 31ii-
CHEHHI comiaabHUX pedopM, BU3HAYECHHI IX IDISIXIB 1 HarpsiMiB [8].

Baxn1BrUM NOKa3HUKOM, KW BIUTUBAE Ha IIEBICTH CTPAXOBOI CUCTEMH,
€ TaKOXK CTaH 3I0POB’A HaIlii. 30pOBe HACETECHHS, 3 OMHOTO OOKY, — II¢
aKTHBHI YYaCHUKHU TPYHAOBOTO IIPOIECY, 3 IPyroro — Iie 3MEHIICHHS BU-
JaTKiB Ha cTpaxoBi BUIIaTH. OCTaHHIMHU POKaMHU CIIOCTEPIraeThCcs BKpal
HeraTUBHA TEHJICHIis, KOJIM Ha ()OHI JENOmysIlii HaceleHHs B YKpaiHi
00’ €EKTHBHO 301ITBITYETHCS YaCTKA 1HBAJII/IiB.

BoueBuap, Taknii 3arpo3NMBHN BUKIIHK HOTPeOy€ BXKUTTS 3aX0/IB 3 MO-
JI0JaHHs O1THOCTI, a TaKOX JOKOPIHHOIO IMOJIIIICHHS OXOPOHHU 370POB’ s
HaCEJICHHS.

Hemorpadiuna (QyHKIIis 3araibHO000B I3KOBOTO JISPIKABHOTO COIIiab-
HOTO CTpaxyBaHHS IOJISITAE Y CTBOPEHHI YMOB JIJIsl TOBHOIIIHHOTO BiJITBO-
PCHHS HACEJIECHHS, yCYHEHHS HEraTUBHOI TEHAEHLII 0 3MEHIIEHHS HOro
YHCENBHOCTI. 3 OISy Ha 1€ 3aKOHOAABCTBO CIPSIMOBAaHE Ha BUPILICHHS
TaKWX 3aBJIaHb: CIIPUSHHS PO3BUTKY CiM T IIUISIXOM TIOCHIICHHSI COIIaJIbHO-
r0 3aXUCTY MaTepUHCTBA, OAaTbKIBCTBA 1 TUTHHCTBA; 3pOCTaHHS HapOI0-
HACeJIeHHs KpaiHH, BiATBOPIOBAaHHS 30POBOTO MOKOJiHHS, 301IbIIEHHS
TPUBAIOCTI XKUTTS TPOMAJISH.

CriertianpHi (hyHKIIIT 3aralbHOOO0B’ I3KOBOTO JIEPKABHOTO COIIATEHOTO
CTpaxyBaHHS BiloOpakaroTh crienndiky Liei opranizauiiiHo-1mpaBoi popmMu
COIIaJIbHOTO 320€3MeUCHHS.
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HaiiBaxmuBiior cepe CieliaibHUX € QYHKIIis Iepepo3MOIiLTy TPOIIIO-
BUX BUIUIAT 1 COLIANBHUX MOCIYT MIXK 3acTpaxoBaHuMHU ocobamu. Lle mo-
3BOJISIE TPOMaZsIHAM MiATPUMYBATH THX, KOTO TOPKHYBCSI COLIIaNbHUN PU3HK.

C. M. Ilpununko Haroiomye, mo couianbHe 3a0e3neueHns 0a3yeTbes
came Ha izei comimapHocti [9, ¢. 84]. OcraHHs MONATae B TOMY, 110 ITpaiie-
3[1aTHE TTOKOJIIHHSA TPOMA/ISTH, CTIIAYyI09H CTPax0Bi BHECKH, (hopmye (dhiHaH-
COBI pecypcH, SIKi Biapasy CIPsIMOBYIOTbCS Ha BUILUIATH 0co0aM, 3 SKUMH
TpAanMBCS CTPAXOBHI BUIMAJI0K. Y CBOIO YEPTYy, KOJH I TPOMAaJITHA CTaHYTh
OZIepP’KyBauaMH CTPaxOBUX BUIUIAT, BOHH (PIHAHCYBaTUMYThCS 38 PaXyHOK
MaiOyTHHOTO MOKOJTiHHS MPaliBHUKIB.

[poimoctpyemo PyHKIO NEpEepo3OiTy TPOMIOBUX BUIUIAT i COIIi-
ATPHUX TMOCITYT MiX 3aCTpaXxOBaHUMHU 0c0o0aMU Ha MPUKIIAAl MEHCIIHOTO
CTpaxyBaHHS.

Huni y cBiTi icHy€e 4oTHUpH 0a30Bi CHCTEMH MTEHCIHHOTO 3a0e3NeYeHHSI:
coJiJlapHa, HAaKONMYyBajlbHA, YMOBHO-HAKONKWYyBaibHa Ta 3Mimana. Co-
JigapHa meHciiiHa cuctema (cucTeMa HeTallHMX BHIUIAT) — MOJAENb Aep-
YKaBHOT'O TICHCIHHOTO 3a0e3TeUeHH S, Y SIKii MeHCiiHI BUILIaTH (PIHAHCYIOTH-
sl 4yepe3 COMiTapHUA Nepepo3NoIii JOXOIiB MK PI3HUMHU ITOKOTIHHSIMU.
HakonunuyBanbHa neHciliHa cuctemMa 0a3yeThbesl Ha 3acafax HaKOMUYECHHS
KOIITIB 3aCTPAaXxOBAHUX OCIO MIITXOM aKyMYJIOBaHHsI CTPaxOBHX BHECKIB,
10 OOTIKOBYIOTHCSI HA HAKOMMYYBAIBHUX TIEHCIHHUX paxyHKax, Ta iHBeC-
TyBaHHS 3 METOIO OTPUMaHHsI IHBECTHLIIHHOTO JJOXOAY Ha KOPUCTB 3acTpa-
XOBaHUX 0Ci0. YMOBHO-HaKOITUYyBaJlbHA MIEHCIHHA CUCTEMA SIBIISIE COO0I0
CHCTEMY, 3aCHOBaHY Ha PO3MOAUIFYOMY NPUHLKUMI ii (piHAHCYBaHHS, OMHAK
PO3Mip BUILIaYyBaHOI EHCIT BU3HAYAE€THCSI BHECKAMU MaiiOy THHOTO MEHCI-
OHEpa Yepe3 CUCTEMY 1HAWBIAyaIbHIX YMOBHO-HAKOIMIYBAILHIX PaxyH-
KiB, 2 TAKOXX 3QJTMIITKOBOIO TPUBAJIICTIO KUTTS. 3MillIaHa TIeHCiliHA CHCTeMa
nependavae KOMIJICKCHE BUKOPUCTAHHS B TICHCIHHINA MOJIENi €JIeMEHTIB
COJIIIapHOI Ta HAKOMIMYYBAJIbHOI CUCTEM, a TAKOXK T0OPOBUILHOIO TICHCIH-
HoTo 3a0e3mnedeHHs [10, c. 52].

SlckpaBUM MPUKIIAOM CYTO CONIAapHOI NEeHCiiHOT crucTeMu € paHmis.
[Nenciiina cucrema 1i€i KpaiHH € pO3MOLIFY00, TOOTO BUILIATH MIEHCIOHEe-
pam ImpoBazsAThCs 3 JOXOAIB, 110 (OPMYIOTHCS 32 PaXyHOK BHECKIB aKTHB-
Horo Hacenenss [11, c. 56].

[Toka3oBo, 1110 NEPIINA PIBEHh CHCTEMH MEHCIHHOTO 3a0e3MeYeHHs
B YKpaiHi — coJjiJapHa CUCTeMa 3arajJbHO000B’A3KOBOTO IE€P>KaBHOTO
MEHCIHHOTO CTpaxyBaHHA, 10 0a3yeThCs Ha 3acafax COMiJapHOCTI i cy0-
CUJIyBaHHs Ta 3MIHCHEHHS BUILJIATH IICHCIN 1 HAJaHHS COLIaIbHUX MOCIYT
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3a paxyHok komTiB [leHciiiHOro ¢oHAy Ha yMOBax Ta B MOPSIKY, NEpea-
OaueHux 3akoHoM Ykpainu «I1po 3aranbHO000B’I3KOBE JepKABHE TICHCIH-
HE CTpaxyBaHHs». | TUIBKU Ipyruil piBeHh — HAKONMYyBaJbHA CHCTEMa
3arajJbHO000B’I3KOBOTO JEPKaBHOTO MEHCIHHOTO CTpaxyBaHHs, 110 0a3y-
€THCS HA 3acaJiaX HAKOIIMYCHHS KOIITIB 3acTpaxoBaHux ocid y Hakommay-
BaJgbHOMY (DOH/I 200 y BiNIOBIMHUX HEAEP KaBHUX MEHCIHHUX (oHIaX —
Cy0’€eKTax JAPYroro piBHs CUCTEMU MEHCIIHOTO 3a0e3neueHHs Ta 3/iiCHEeH-
Hsl (piHAHCYBaHHS BUTPAT Ha OIUIATY JOTOBOPIB CTPAaxyBaHHS JIOBIYHHX
MIeHCIH 1 OHOPA30BHX BHIUIAT HA YMOBAX Ta B MOPAIKY, epeadadyeHnx
3aKOHOM.

[Moromumocs i3 H. b. bonoTiHoro, sika BUIUISE KibKa HAPSIMIB, Y STKUX
3HAXOJUTh CBO€ BimoOpaX€HHS MPUHIIUAI COJNITapHOCTI 3aralbHO-
000B’SI3KOBOTO JIEP’KaBHOTO MEHCIHHOTO CTpaxyBaHH:I: a) COMiIapHICTb
MOKOJIiHb, aJPKe Cy4aCHOMY HENpalle3/1aTHOMY HaCelIeHHIO, 3r0JI0M, KOJIU
HUHIITHI TIpane3aaTHi CTaHyTh HeTpane3IaTHUMU, X Oylae yTpuMyBaTu
HaCTyIHE Mpale3aTHe HaceleHHs; 0) Ha eHCiiHe 3a0e3MeueHHs! CTpaxo-
Bi BHECKH CIUIAYYIOTh HE TUIBKH MPAIiBHUAKY, a i 1X poOOTONaBIII, OCTaHHI
y IIbOMY COJIJJAPH3YIOThCA 13 3aCTPAXOBAaHUMH; B) CTPAXOBi BHECKH, CIIIa-
YeHi Ha NeHCiiHe cTpaxyBaHHS, 00JiKOBYIOTHCS Ha MEpPCOHI(iKOBaHUX
paxyHKax 3acTpaxoBaHUX 0Ci0, aje po3Mip HACTYIHOT MEHCIT 3aJIeKUTh HEe
BiJl pO3Mipy CTPaxOBHX BHECKIB, a BiJf TPHBAJIIOCTI CTPAXOBOTO CTAXKY 1 BiX
PO3Mipy 3apo0iTHOI MIaTH MpaliBHUKA. TaKMM YHHOM, IPOBAAUTHCS CBOE-
PLIHHI «IIepepOo3IoiD CTPAXOBUX KOIITIB Y HAIPSIMI CyOCH TyBaHHS MEHIII
3axuIIeHux cyo’exris [12, c. 314].

Jo crenianpHUX (DYHKINH 3arajibHOOO0OB’ I3KOBOTO JICPKABHOTO COIIi-
aJILHOTO CTPAXyBaHHS HAJEKUTh TAKOK aKyMyJIAIlisl CTPAXOBHX BHECKIB. [i
MIpU3HAYCHHS MOJISTae B HAKOITMYECHHI HEOOX1THUX KOIITIB JIJIsl MaTepiaib-
HOTO 3a0€3MeYeHHs 3aCTPaXOBaHHUX NP HACTAHHI CTPAaXOBHUX BHIIA/IKIB.

st peamizanii miel GpyHKii HeoOXiHI BiIIOBIIHI OPTCTPYKTYpH 1 Pi-
HaHCOBUU MeXaHi3M. AKYMYIISIliI CTPaXOBUX PECYpPCiB 3MIHCHIOETHCS
CTPaxOBHKaMHU, SIKUMH € IJIbOBI CTpaxoBi ()OHAM 3: MEHCIHHOTO cTpaxy-
BaHHS; MEJIMYHOTO CTPaxyBaHHs; CTPaxyBaHHs y 3B’SI3KYy 3 TUMYACOBOIO
BTPATOIO IPAIE3/1aTHOCTI Ta BUTPAaTaMH, 3yMOBJICHIMH IIOXOBAaHHSIM; CTpa-
XyBaHHS BiJ] HEIIACHUX BUIIaJKiB HA BUPOOHUITBI Ta NpodeciiHmX 3aXBO-
PIOBaHb; CTpaxyBaHHs Ha BHIIAI0K 0e3po0iTTa. CtpaxoBi GoHM € opraHa-
MH, SIKi 3A1HCHIOIOTh KEPIBHUIITBO Ta YIPABIIHHI OKPEMUMH BUIAMU
3araJbHO000B’ I3KOBOTO AEPKABHOTO COLIANBEHOTO CTPAaXyBaHHSI, IPOBAIATh
AKyMYJISIIII0 CTPAXOBUX BHECKIB, KOHTPOJIb 38 BUKOPUCTAHHSAM KOIITIB,
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3a0e3MeuyIoTh (piHaHCYBaHHS BHIUIAT 3a 3araJbHOO0O0B’ I3KOBUM JiepiKaB-
HUM COIiaJIbHUM CTpaxXyBaHHSM Ta 3IMCHIOIOTH 1HII (QyHKIIT 3TigHO i3
3aTBEP/KCHUMH CTaTyTaMu. B34TTs Ha 0OJdiK CTpaxyBalbHUKIB, 3a0e31e-
geHHS 300py Ta O0NIKYy CTPaxOBHUX KOINTIB, KOHTPOJH 33 MIOBHOTOIO Ta
CBO€YACHICTIO iX cIJIaTH, BeJeHHs JlepKaBHOTO PEECTPY 3arajibHO-
000B’S3KOBOTO JIEP’KaBHOTO COLIAJIbLHOTO CTPAaXyBaHHS, y TOMY YHCII
nepcoHidikoBaHOro 00Ky BiIOMOCTEH MO 3aCTPaXxOBaHUX OCi0, 3AiHCHIOE
[enciiinmii honn Ykpainu BiAMOBIIHO 10 3aKOHOIABCTBA.

Baxuuse micue cepen; GyHKIIIH 3araibHOO0O0B I3KOBOTO JIEPKABHOTO
COINIAJIEHOTO CTpaxyBaHHsI 3aiiMae PyHKITISI TPO(ITAaKTHKY HACTaHHS CTpa-
XOBOTO BUMAAKy. BoHa momnsirae y Tomy, 1o Npy BUHUKHEHHI CTPaxoBOTO
pU3UKY cTpaxoBUi (QOHA 3AIMCHIOE 3aX01H, CIPSMOBaHI Ha 3arno0iraHHs
HACTaHHIO CTPAaXOBUX BUMAKiB. JIroau BUCTYNarOTh 00’ €KTaMu mpodinak-
TUYHOTO BIUIMBY y PI3HOMAaHITHHX POJISAX: MOBHOJITHI Ta HEITOBHOMNITHI,
rpoMajisiHu YKpaiHu Ta iHO3EMIIi, YOJIOBIKH Ta IHKH Ta iH. BoHU He ckia-
JAIOTh €AVHY W OMHOPIIHY CUCTEMY 00’ €KTiB. /{0 TOTO K B OJHIX BHUITaIKaxX
00’€KTOM TPO(iTaKTUIHOTO BIUIUBY € OCOOWCTI SKOCTI JIOAWHM, a B iH-
mMx — Horo noBeniHka. Takox 00’ €KTaMU BIUIUBY € IPYIIH JIFOAEH (KOIeK-
TUBH). TaKUM YHMHOM, IPO(ITAKTHKA 3IHCHIOETHCS HE 1010 OJHOPITHOTO
00’€eKTa, a 100 NEeBHOI KiJTbKOCTI SBUII Ta MPOIECIB, 1 1[e 3yMOBIIIOE
CKJIAJIHICTh CHUCTEMH NPODITAKTUKN CTPAXOBUX BUITAJIKIB.
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Mockanenko E. ®yHkuuu o01meo0s3aTe/IbHOT0 rocylapcTBEHHOIO €O-
HUAJBHOTO CTPAXOBAHMS

O06ocHOBaHO, YTO IO crI0co0y BIMSIHUS (GYHKIHUH 00IIe00s13aTeIbHOTO TOCY-
JapCTBEHHOTO COLMAIBEHOTO CTPaXOBaHUS Pa3ICIFOTCS Ha OOIHE U CIICMaIbHBIC.
K o0mmm (GyHKIHAM OTHOCSTCS: 3alUTHAST; YKOHOMHYECKas; COLMAbHO-peabu-
JHUTAlMOHHAs; feMorpaduyaeckas. CrenuanbHBIMU GYHKIHSAMHE SBISIOTCS: QYHK-
LU [IepepacpeaeCHNs ASHEKHBIX BHIIUIAT U COLIMANTBHBIX YCIYT MEXKIY 3aCTpa-
XOBaHHBIMH JINJaMH; GYHKIHUS aKKYMYJISIIIMHA CTPaxXOBBIX B3HOCOB; (DYHKIUS
Npo(UIAKTHKA HACTYIUICHUSI CTPAXOBBIX CIIy4acB.

Kntouesvie cnosa: counanpHoe odecrieueHue, oomeods3aTensHoe rocynap-
CTBEHHOE COLMAJBHOE CTPaxOBaHHE, OOLINE (PYHKLIUH, CIIeLHalbHbIe (yHKIHH,
3aCTpaxOBaHHbIC JINIIA.

Moskalenko E. Functions of obligatory state social security

Grounded, that on the method of influence of function of obligatory state social
security divided into general and special. To the public functions belong: protective;
economic; social-rehabilitation; demographic. The special functions is a function
of redistribution of cash disbursements and social services between the insured
persons; function of accumulation of insurance payments; function of prophylaxis
of offensive of accidents insured

Keywords: public welfare, obligatory state social security, public functions,
special functions, insured persons.
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ITNTAHHA
AIMIHICTPATHABHOI'O IIPABA

VK 342.9.03(094) B. 3yii, kauguAAT IOPUAUYHNX HAYK, JO-
IeHT Kadenpy agMiHiCTpaTMBHOrO Npasa
HanionanpHoro yHiBepcurery «fOpupny-
Ha akafeMia Ykpainu imeHi fpocnapa
Mypporo»

Ockap:KeHHsA HOPMAaTHMBHO-IIPABOBUX aKTiB:
icTOpMYHMIi aCTIeKT

CrarTs npUCBsiUCHA BUCBITIIEHHIO ICTOPUYHUX ACHEKTIB MO0 OCKapXEeHHS
HOPMaTHUBHO-NIPABOBHX aKTiB. BUIIIEHO KijbKa €TariB CTAHOBJICHHS il PO3BUTKY
IHCTHTYTY OCKap)KCHHS] HOPMAaTHBHO-ITPABOBHX aKTiB i pO3MITHYTO HOTo 0co0iu-
BOCTI Ha BI/INOBIZITHOMY eTaIli.

Kntouogi cnoea: ocxap>xeHHs, HOPMAaTHBHO-IIPaBOBUH aKT, IPOMAISHUH, Pi-
LICHHS, JTii, OC3MisUTbHICTD, ICTOPUYHUI aCIICKT.

JocnigpKeHHs iICTOPUYHMX MOAIH 100 MEBHOTO MPaBOBOTO SBHILA
€ HeoOX1THOF0 YMOBOIO HOTO iCHYBaHHA. AJKE CY4acHICTh HE MOXE iCHY-
BaTH 0€3 CBOTO MHHYJIOI0, @ HEIOCTaTHE HOTO Mi3HAHHS MPU3BOJUTH 10
3arOCTPEHH CTapUX MIOMHUJIOK 1 IOsIBU HOBUX. OTKe, BUBYEHHS 1CTOPUYHUX
KOPEHIB [IPaBOBOIO SBHUIIIA UM MPABOBOTO IHCTUTYTY AO3BOJISIE HAM Kpalle
3pO3YMITH ITiIBAJINHH, Ha KX BiJI0YBA€THCS HOTO PO3BUTOK, OIIIHUTH IIPO-
LIECH, 110 BiAOMBAIOTh CHOIOJCHHS, i BUSHAUYMTH IIISXH HOro IOAAIbIION
CBOJTIOLIIT, JIJIS1 3a1T00iraHHs OPYILICHHIO MPaB iH1uB1a. JIIOICTBO mpoTsIroMm
CBO€ET €BOJIIONIT AIMIIII0O BUCHOBKY PO HEOOXiHICTH CTBOPEHHSI BiAMOBII-
HUX MPABOBUX IHCTHUTYTIB, SIKi KOHTPOIIOBAIN O JOTPUMAaHHS 3aKOHHOCTI
i TapaHTyBaJIM 3aXUCT MPAaB 1 3aKOHHUX 1HTEPECiB TPOMAJSH BiJl CBaBLLISA
nepxaBu. OJHUM i3 TAKUX 1HCTUTYTIB y OLNBIIOCTI MPOBIIHUX JepiKaB
CBITY BIIPOJOBX TPUBAJIOTO YacCy € He3aJe)KHa CyldoBa BlIaja, a TaKoX ic-
HyBaHHS HU3KU TapaHTiil MpOLecyaJbHOr0 XapakTepy, Mo 3a0e3MeuyoTh
OPUIHATTS CyJOM 3aKOHHOTO W OOIpYHTOBAHOTO PIIIEHHS y BHIIAJIKax
3BepHEHH: 3aiHTEPECOBAaHMX 0OCi0 3a CyIoBHM 3axucToM. [Ipukiamom Ta-
KOTO 1HCTUTYTY B YKpaiHi i € OCKap>KeHHS HOPMAaTHBHO-TIPABOBHX aKTiB
B a/IMiHICTPaTUBHOMY CYIOYMHCTBI.
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IcTopis BiTYM3HSAHOT aIMiHICTPATHUBHOI FOCTHUIIII MICTUTh MICBHI €TaNu
PO3BHUTKY IHCTUTYTY OCKapKeHHsI HOPMaTUBHO-TIPaBOBUX akTiB 71oou YHP,
Hupexropii, [erbmanary. Tak, B ictopii Ykpainu nepuri o3Haku QyHKIi0-
HyBaHHSl MEXaHi3My 3aXMCTy MpaB 1 3aKOHHHUX 1HTEpECiB TpOMalsiH Ta
IHIIMX 3alHTEPECOBaHUX CyO’€KTiB BiJ MOpPYILEHB 13 OOKY Aep>KaBH BU-
HuKaTh Bke B XIV cT. ¥ XIV-XV cT. y KUTTi yKpaiHChKUX 3eMelb
Bin0yBaloTbCs iCTOTHI 3MiHM. [lepminMu mpaBoBUMHU akTaMH, 3a IOTO-
MOTOIO SKUX CHUHSAJIOCS CBaBiJUISl «HAMICHHKIB» I'yOepHiid, Oynu Tak
3BaHi CyneOnuku 1497 i 1550 pokiB [1], 3a skumu Oyab-sika mocajioBa
oco0a mpoBiHLIHHOT anMiHicTpalii 30008’ 13yBanacs 0COOUCTO 3’ IBUTHUCS
Io cyny B MockBy.

VY 1649 p. 3eMcekuii cOO0p YXBaJIlOE IPABOBUH aKT, IO CIIPABHB JI0-
BOJIi 3HAYHUH BILUIMB Ha BECh MOJANIBIINN PO3BUTOK YKPaiHCBKOI icTopii.
um axrom Oyno CoOopHe yaoKeHHS, K€ MICTHIIO BiINOBIHI TTOJIOKEHHS
LIOZI0 CYAOYMHCTBA | AisU10 aXK A0 MPOBEACHHS peopM y APYTiid MOJOBHHI
XIX crt. Lleit HOpMaTUBHO-IPAaBOBHI JOKYMEHT HajJaBaB MpaBo ocodam
3BEPTATHCS 32 3aXMCTOM CBOiX MPaB, OCKapKyBaTH Aii MeBHUX ITOCAIO0BLIB,
OHAK MpOLEeCyalbHI MOKJIMBOCTI OCKapKEHHS PIllIeHb Cy0’ €KTiB BIaJHUX
MTOBHOBaXXCHb OyJIM Malie He pO3pOOIICHI.

3 ooy Ha MPaBOBi aKTH MOXKEMO KOHCTAaTyBaTH: MO-Ieplie, BOHU
MICTHJIN B COO1 HOPMHU-TIOJIOKEHHSI 1715l TPOMAaJSIH Y TUTAaHHAX OCKap>KEHHS
i 1 pileHb mocagoBUX 0ci0; mo-Apyre, B YKpaiHi Ha TOM vac e He Oyino
MOAITY BIaaH, a TOMY HEJOLILHO CTBEPIXKYBaTH, iCHyBaB UM Hi CyJOBUH
MpoLEeC IIOAO0 OCKAPKEHHS 1HAMBITyadbHUX a00 HOPMaTHBHO-TIPABOBHX
aKTiB; MO-TPETE, BIAPI3HUTHU CYIOBUI KOHTPOIB BiJ JOCYAOBOTO OYyII0 pakK-
TUYHO HEMOXJIHBO. J[0 TOTO K HE MPOCHTiAKOBYBAIOCS SKHX-HEOYyAb Bif-
MIiHHOCTEH MiX pillIEHHSMH OpTraHiB BJaJIy, [0 MAIOTh HOPMAaTUBHHUN Xa-
paxrep, i pillleHHsIMH 1HAWBIAyaJIbHAMHU.

HacTtynHuii 610K HOpMaTHBHO-TIPABOBHX aKTiB, 10 XapaKTEPU3YIOTh
€BOJIIOLI0 IHCTUTYTY OCKap>KEHHS TAKUX aKTiB, PO3MOYMHAETHCS 3 MPaB-
ninus [lerpa 1. ¥V neit mepioa cTBOPIOETHCS HU3KA MEXaHI3MIB KOHTPOITIO
3a AISUTBHICTIO MOCafoBUX 0ci0. « OCHOBHA pOJIb HAAAETHCS CIIELiaIbHO
CTBOPEHHMM HE CYJOBHM OpraHaM, a TAKUM OpraHam, sIK MPOKypaTypa, 110
nisiina Bim Moro iMeHi i B oro intepecax» [2, c. 78]. Ilerpo I yBomuts
CYBOPO perliaMeHTOBaHHI MOPSAOK MOAAHHS CKapr Ha il pi3HOTO poxy
nocamoBUiB. [3 3alHATTSIM npectony noHbKOIO [leTpa | €nuzaBeroro po3-
novanacs po0oTa 3 Konudikauii FOpUANIHAX 3aKOHIB 1 B YKpaiHi. 30ipHUK
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3aKOHiB, 3aBepuieHni y 1743 p., maB Ha3By «lIpaBa, 3a IKUMHU CYIUTHCS
MaJIOpOCiHChbKHI Hapom». BiH 4acTKOBO MICTHB IMOJOKECHHS CTOCOBHO
OCKap>KeHHS pilieHb mocaaoBux oci6. Y 1762 p. npasutu nmovana Kare-
puHa I, mo ans Ykpainu o3Ha4aao HiKOBUTY JiKBiAalito OyKBaJIbHO BCiX
nposiBiB aBToHOMI1. [IpoTe 3a mepioy ii 1faproBaHHs Briepllie Ha HAWBHIIO-
MYy piBHI BUSBISETHCS PO3YMiHHS HEOOX1THOCTI KOHTPOJIO 32 MTPaBOTBOP-
qoto aispHicTIO. Lle BucBiTmoBanocs y Hakasi Karepunu 11 mpo xomicito
31 crBopeHHs HoBoro CobopHoro yiaoxenHst 1767—1768 pp. Llei Haka3 He
MaB CHJIM 3aKOHY, ajie OyB BaXJIMBHM SIK IepIIa clipoda BTIIMTHU B XKUTTH,
B OCHOBY 3aKOHO/IaBCTBA BUCHOBKH U i1e1 mpocBiTHUIBKOI (ifocodii [3,
c. 110].

Kimens XVIII — nouarok XIX CTOMITTI — 4ac BEIUKUX HOJITUYHUX
1 coliaJbHUX MEPETBOPEHD I YKpaiHH, CIPUYMHEHUX HacaMIiepe] HO-
BOIO TEONONITHYHO cuTyanieio B LlenTpanpHiit i Cxigniit €Bpomni. 3a-
xaroud Ha 11e, 20 mucronama 1864 p. Oy BBeIeHi B if0 ACKiTbKa HOP-
MaTHBHHX aKTiB, 10 MaJld IOCUTH BaroMe 3Ha4eHHS IJIs1 PO3BUTKY CYIO-
ynHcTBa Pocii i Ykpainu. Jlo HUX Hayexars: a) « BcTaHOBIEHHS Cy0OBHX
YCTaHOBY, K1 3aKJIaJIaJI¥ 3arajbHe MATPYHTS CyHoBiii cucremi; 0) CtaryT
LuBiabHOTO CyZOYMHCTBA, 10 (PaKTUYHO OyB MEPIIMM LUBIIBHUM IMIPO-
necyalbHUM KoziekcoM Pocii i momuproBaB cBo Jit0 Ha Ykpainy. Ha
nymky K. I1. IloGenoHOCIIEBa, OMHOTO 3 aBTOPiB CYA0BO1 pehopMu i HOBO-
r'0 3aKOHOJABCTBA, ITiICTABOIO 10 OPYIIEHHSI 0COOMCTOT BiANOBIaIBbHOC-
T IOCAIOBIIS [TEPE]T MPUBATHOO 0COOO00 32 JIISIHHS, 1110 MOPYIIYE [UBILIb-
HUH IHTEpeC OCTaHHBOI, MOXE CIIY>)KUTH OCOOHMCTA Aisl, PO3MOPAIHKEHHS
gy Oe3isTbHICTh TTO0CaJ0BOI 0COOU MIO/I0 MPUBATHOI 0CcOOMW uH ii Biac-
HocTi [4, c. 10].

[lepemomunM B icTopii Ykpaiau BBaxkaetbes 1917 p. IBi peBommtoii,
10 BiIOYJIMCSI TOTO POKY, JOKOPIHHO 3MIHWIM XUTTS He jniie Pocifichkoi
imMIepii, a i ycboro cBity. TuM4acoBuil ypsii, 0 IPUHIIOB 10 BIIAJIU B JIO-
toMy 1917 p., IPUAINSB BENUKY yBary MUTaHHSAM, IO CTOCYBAIUCS JIEp-
aBHOI BIaay i ynpasiinHs. Bin yxBanus «llonoxkeHHs po cyau 3 aaMmi-
HICTPAaTUBHHUX CIIPaB, BIAMOBIIHO 10 SKOTO Oyiia CTBOPEHA CHUCTEMA ajIMi-
HICTPaTUBHHX CY/IB, SKi PO3TJISIANN CIIPABH, [0 BUHUKAIH B MPOIIEC]
peatizanii BnagHuX MOBHOBaKEHb O€3M0cepeJHbO OpraHaMy Biagu. Mox-
Ha BIIEBHEHO CTBEP/IXKYBATH, L0 3 yXBAJIICHHSM I1bOTO [10JI0KEHHS B CY/10-
BOMY ITOPSIAKY MOIJIM OCKap KyBaTUCh 1 HOPMaTHBHO-IIPABOBI aKTH.

VYHIpoaoBx micaspeBONIOLIHHUX POKIB CTAHOBJIEHHS L[LOTO iHCTUTYTY
OCKap KEeHHSI HOPMAaTUBHO-NIPABOBUX aKTiB HE 3aJIUINANOCS 11032 YBarorw
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3aKOHOJABLIB. 3a paIsTHCHKOI 1001 OyJ10 yXBaleHO AeKiIbka KOOqH(iKOBaHUX
npaBoBuX akTiB. [Ipukiamom Moxe ciyxutu LluBinsHUNA nponecyalbHUR
koaekc YPCP 1950 p., sxuii BU3HauaB MOXIIUBICTD CyZOBOTO BUPILICHHS
CTIOPiB MiXX MPUBATHUMHU 0CO0OAMHU 1 I€P’KaBOIO, OHAK BiH HE MiCTHB KO-
HO{ HOPMHM IIOZO OCKAap>KEHHS OyAb-SKUX MPaBOBHX akTiB. Y 1963 p. uep-
roBuii LluBinpHMH MponiecyanbHUN KOJEKC YKpaiHH MMOKJIaB IOYaToK CyI0-
BOTO KOHTPOJIO B KOHKpPETHiH cdepi BraaHoi mismpHOCTI. CaMe B HbOMY
1t Oyo 3aKpiIuIeHO MPOBAIKEHHS y CIIpaBax, 1110 BHHUKAIOTH i3 aAMiHiCTpa-
TUBHO-TPaBOBUX BigHOCHH [5]. CyqoBuil MOPSAIOK POy anMiHicTpa-
TUBHUX cIopiB mepeadadascs Takox i Koncruryuiero CPCP 1977 p. [6],
i Koncruryniero YPCP 1978 p. [7] 3rizHo 3 HOpMamu 3a3Ha4€HUX OCHOBHHUX
3aKOHIB TPOMAaJITHI MaJIK TPaBO OCKAPKUTH Jii MOCa0BHUX 0Ci0, yUMHEH1
3 IOPYIICHHSIM 3aKOHY, 3 IEpPEBUIICHHIM MOBHOBa)XEHB, & TAKOXK Ti, 110
3a4iMaroTh iX Mpaea, 0 BUIIOTO OopraHy (IocamzoBoi ocoOu) abo 1o cymy.
Taki ckapru HOBUHHI Oy/H pO3MIIAATHCA B TIOPSAIKY 1 CTPOKH, BCTAaHOBIIE-
Hi 3aKOHOM.

OnHuM i3 BU3HAYAJIBHUX aCIMEKTiB iCTOPUYHOTO PO3BUTKY 1HCTUTYTY
OCKap>KeHHS! HOPMaTUBHO-TIPABOBUX AKTiB € PO3MIMPEHHS KOMIETEHI]
CYZIOBHX OpraHiB, OCOOJIMBO B YaCTHHI HAIISY 3a IisUIbHICTIO OPTaHiB
BJIa/IM Ta iX mocafoBux oci0. Jleski BYCHI BBaXKaJIH, 110 CyJI TOBHHEH Bijli-
rpaBaTé JONOMDKHY POJib y CIIpaBi KOHTPOJIIO 32 3aKOHHICTIO JisUTBHOCTI
opraiB Bnaau [8, c¢. 188]. 3MiHIO€THCA 111 cuTyarlis jgumie B 1987 p. 3a-
koHOM CPCP «IIpo mopsiiok ocKap>KeHHsS B CyAl HEMPaBOMIpHUX i Mo-
CaJ0BHUX 0Ci0, SIKi MOPYLIYIOTh IpaBa rpoMaassy. Lleil npaBoBHil akT 3HAYHO
po3mupuB cdepy aaMiHICTPaTHBHOT FOCTHUIIII.

Ha mouarky 90-x pokiB XX cT. Oyno yxBajJeHO HU3KY 3aKOHIB, SIKi
MIEBHOIO MipOIO 3aKPIMMIIN IHCTUTYT OCKapKEHHSI HOPMAaTHBHO-TIPABOBHUX
akTiB. YTiM nuiie micns npuiHATTS HoBoi Kontutynii Ykpainu B 1996 p.,
SIKOI0 KOYKHOMY I'POMaJSSHHHOBI TapaHTYyBaJlOCs MPaBO Ha OCKap>KEHHs
B CyJi pilieHb, Aii un Oe3aisIbHOCTI OpTaHiB JepKaBHOI BIagd, OpraHiB
MICIIEBOTO CaMOBPSAYBaHHSI, TOCA0BUX 1 CIyKO0BUX 0Ci0, MOkHa OyI0
CTBEPIKYBaTH NPO BAOCKOHAJIEHHS caMe CYIOBUX MPOLELyp BUPILICHHS
cnopiB [9]. Ha nymKky x 0ararbox yueHHX, HaiOinbil e(eKTUBHUM i Ha-
OiHHUM MeXaHi3MOM 3aXHCTYy BiJl MOPYLICHb MpaB, CBOOOX i 3aKOHHHUX
iHTepeciB rpomMansH € cynoBuit 3axuct [10, c. 10; 11, c. 12; 12, c. 11].
V Toii e yac ciix 3a3Ha4uTH, 0 B 1996 p. Oya0 yxBaneHO YUHHHIA i 1O
HuHi 3akoH Ykpaiau «[Ipo 3BepHEHHS rpoMalsiHy, AKHil iepeadadae aib-
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TEPHATUBHY MOXJIHMBICTH 0COOM 3BEPHYTHCA SIK O BULIECTOSILOTO Opra-
HY, Tak i go cyny [13]. Ha migTpumky nporo 3akony BepxoBna Pana
Vkpainu 17 nunasa 1997 p. npuitHsiia 3akoH npo parudikaniro Konsennii
PO 3aXUCT TMPAB JIJIUHHU 1 0CHOBOMIONOXKHUX ¢B000 (1950 p.), a Takoxk
[Mepuroro npotokoity Ta mpotokoiiB Ne 2, 4, 7 i 11 no KonBeHuii, skumu
3aKpiluIeHO MpaBo iHIWMBIAIB Ha CYJOBUH 3aXHMCT CBOiX IpaB 1 cBOOON
y cdepi yrnpaBiaiHChKOI TisIBHOCTI [ 14].

VY koHTeKcTi wiel myOmikalii BaXXTUBUM € aHaii3 3akoHy YKpaiHH Bix
7 motoro 2002 p. «IIpo cynoyctpiii Ykpainm» [15], skuit nepenoauns cuc-
TEeMy CIeliali30BaHuX CYIiB, y TOMY YHCIi aaMiHicTparuBHEX. OnHaK 3a
HuBineHuM npouecyanbHuM kopekcoM 2004 p. po3misg kareropii cnpas,
IO CTOCYIOTBCS OCKapKeHHsI HOPMaTUBHO-TIPABOBHX aKTiB, OyIo MoKmaze-
HO Ha Cy[IY 3arajibHOi IOPUCAMKIII. A CIIpaBH 3 OCKap>KEHHS HOPMaTUBHO-
MPaBOBHX aKTiB, /1€ ONHIEI0 CTOPOHOIO € IOpUANYHA 0c00a, BIATIOBIIHO A0
cT. 12 ['ocnomapchkoro mporecyaabHOro KOAeKCY YKpaiHH BiTHECEHO 10
KoMIeTeHLii rocnonapebkux cyais. Tak, Koncruryuiitauit Cyn Yipainu
B Pimenni Bix 2 nmunas 2002 p. (crpaBa Ipo OCIOPIOBaHHA aKTiB Y TOCIO-
JapCbKOMY Cy[i) BUXOAUB 13 TOTO, IO TOCIIOAAPCHKUM CyAaM ITigBiAoMYi
CIpaBH PO BU3HAHHS HEIIICHUMH YHHHHX SIK HOPMAaTHUBHUX, TaK 1 HEHOP-
MaTHBHUX aKTiB HE3aJIeKHO BijI 1aTh X npuiHATTI» [ 16]. Take cTaHoBUIIIE
TpuBajo a0 2005 p. i BUKIMKAJIO B MOAATIBIIOMY MIPUNHHATTS 3aKOHY, SKHH
YCTaHOBJIIOBAaB OM MpaBuia OCKap >KeHHsI HOPMAaTUBHO-TIPABOBUX aKTiB HE
nume Qi3sMYHUMY, a i I0pUANYHUMHU 0c00aMH B CYIOBOMY TOPSAIKY B Me-
Kax OIHOTO BHIY CYJOYHHCTBA.

1 Bepecns 2005 p. o3HaMeHyBajocs THM, 110 HaOyB ynHHOCTI Komekc
aAMiHICTpaTUBHOTO cygounHCcTBa Ykpainu [17]. Lle crano moaiero pis
MPaBOBOI JiepaBH, 00 B HbOMY OyJI0 BU3HaYE€HO 0arato nmpaBoOBUX KaTero-
piil 1 MOHATS, sIKi HE OyAM BpPErynbOBaHi paHille, 0 CIPUYHHSIIO aIMiHi-
CTpaTUBHO-TIpaBoBi KOH(DiKTH. 30Kpema, y cT. 171 uporo Kogekcy 3akpin-
JIIOBAJIMCH OCOOIMBOCTI MMPOBAIKEHHS Y CIIPaBax 3 OCKapKEHHsI HOpMAaTHB-
HO-IIpaBOBHUX aKTiB. IIpoTe #oro HopMaMu He BpaxoBYBaBCsl OiTbLI-MEHII
JeTalbHUI MOPSIO0K OCKap >KeHHS HOPMAaTHBHO-TIPABOBUX aKTiB. Y TOAANb-
momy 3akoHOM «[Ipo BHECEHHS 3MiH /10 AESKUX 3aKOHOJABYMX aKTiB YKpa-
iHM 1010 HENOMYIIEHHS 3JI0BXMBAaHb NMPAaBOM HA OCKApKEHHS» Bil
13 tpaBus 2010 p. Kogeke agMiHicTpaTHBHOTO CyIOYMHCTBA YKpaiHu OyIo
JOTIOBHEHO cTaTTero 171, sika MicTHIa 0COOIMBOCTI IPOBAKEHHS y CIpa-
Bax IIIOJI0 OCKAP KEHHS aKTiB, Jii un Oe3aisuibHOCTI BepxoBHoi Pamu Ykpa-
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iau, [pesunenTa Ykpainu, Bumoi paau rocturii, Bumoi kBamigikaniiHoi
koMicii cynniB Ykpainu [18]. [IpaBuna mi€i cTarTi MOMUPIOIOTHCS HA PO3-
IVISIT QIMIHICTPATHBHMX CIIPaB MOJ0: 3aKOHHOCTI (KPiM KOHCTUTYIIIHHOCTI)
noctaHoB BepxoBHoi Pagu Vipainu, ykasiB i po3nopsimkens [Ipesunenrta
VYkpainu; aktiB Buinoi pagu rocTuiii; aii yu 6e3aisapHOCTi BepxoBHOI
Pamu Ykpainwm, [Ipe3unenta Ykpainu, Bumoi pagu toctumii. Taki akrw, mii
Ta 0E3MiATBHICTE OCKAPKYIOTHCS 10 BHUIIOro aaMiHiCTpaTHBHOTO CYIy
YKpaiHH, Jie CTBOPIOETHCS OKpeEMa Majiara.

Bapto ninkpecnuT, o OHUM i3 BaXKITUBUX 3aKOHIB Ha ChOTO/IHI, IKHI
BiJlirpae 3Ha4Hy POJIb y PO3BUTKY IHCTUTYTY OCKapKEHHS HOPMAaTHBHO-
MIPaBOBHUX aKTiB, € 3aKoH Ykpaiau «IIpo cymoycTpiit Ta ctaTyc CymmiBy Bif
7 munast 2010 p. 3rigHo 3 #ioro HOpMaMu HAHUBHUIIMM CYAOBUM OPTaHOM
y CHCTeMi CyaiB 3aranbHoi ropucaukiii € Bepxosuuit Cyn Ykpainu, a Bu-
UMW CYJOBHUMH OpraHaMU CIENialli30BaHUX CYIIiB € BiAMOBIIHI BHIII
CTIeITiajli30BaHi CyA¥, B SKUX YTBOPIOIOTHCS IMAJIaTH 3 PO3IVIAAY OKPEMHUX
KaTeropiil crpaB y Mekax MeBHOI cyJ0Boi ropucaukii [19].

3 oriaay Ha BHKJIAJICHE BOAYAETHCS MOXKIIMBHM CTBEPKYBAaTH, IIO:
To-TIepIile, 3aKOHOJaBeIlb 3TiIHO 3 HopMaMu Kojiekcy aJiMiHICTPaTUBHOTO
CYIOYHMHCTBa YKpaiHu mependadrB OCKapKeHHS HOPMaTHBHO-TIPABOBHUX
aKTiB Y CYIOBOMY TOPSI/IKY, TO-APYTe, 3aKPIiMTHB 0COOIUBOCTI IPOBAIKEHHSI
JOCHIKYBaHOI KaTeropii crpas.

[linOvBarouu migCyMOK y TOCHTIKEHH] €BOIIOLIT iIHCTUTYTY OCKapKeH-
HS HOPMaTHBHO-TIPABOBUX aKTiB, HArOJIOCHUMO, III0 IIPOBiJHA POJb y TIO-
PSIKY OCKapIKeHHs 3a3HAYCHUX aKTiB HaJXUTh Komekey aaMiHicTpaTB-
HOTO CYIOYMHCTBA YKpaiHH. Y TOH e yac CyJOBUH MOPSIOK BUPILICHHS
BKa3aHMX CIIOPiB BUMArae JOAaTKOBOTO BPETYIIOBAaHHSI, TOMY HarajdbHUM
Ha CBhOTOJHI € yXBajeHHs 3akoHIB «IIpo amminicTparuBHi cynm», «IIpo
CHCTeMY aaMIHICTPaTUBHUX CYIiB YkpaiHm», «[Ipo HOpMaTnBHO-NIPaBOBI
aKTH» Ta iH.
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3yii B. OcnapuBanue HOPMAaTHBHO-NPABOBUX AKTOB: HCTOPHYECKHUIi
acnekT

B crarhe 0CBEIAIOTCS HCTOPUUCCKHE ACTIEKTHI, KACAIONIUECS 00)KaTOBaHUS
HOPMaTUBHO-IIPABOBLIX aKTOB. BBIJIEIIEHO HECKOIBKO 3TAMlOB CTAHOBJICHUS U Pa3-
BHTHSI HHCTUTYTa 00)KaTOBaHUS HOPMAaTHBHO-TIPABOBEIX aKTOB U PACCMOTPEHBI €ro
0COOEHHOCTH Ha COOTBETCTBYIOIIEM JTaIle.

Knrouesvie cnosa: obxanoBanne, HOPMaTHBHO-IIPABOBOH aKT, TpakIaHUH,
pelienue, AecTBUs, Oe3eiicTBUEe, UCTOPHUUECKHMA acIeKT.

Zuy V. The appeal of normative acts: historical aspect

Article is devoted to covering of historical aspects concerning the appeal of
normative acts. Some stages of formation and development of institute of the appeal
of normative acts are allocated and considered features of institute of the appeal of
normative legal acts at the corresponding stage. Positions of Constitutions, laws
and international acts, are analysed by which the institute of appeal developed and
perfected normative acts. Certain suggestions are made in relation to an improve-
ment at legislative level of institute of appeal normative acts.

Keywords: appeal, normative act, citizen, decision, actions, inaction, historical
aspect.
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VIIK 342.92 M. JIyuenxo, KaHZMAAT HOPUAUIHUX
HayK, BoueHT, HamioHanbHui1 ynisepcu-
teT «lOpuanyuHa akagemis Ykpainu iMeHi
SApocnasa Mygporo»

Oxkpemi mpo61eMy 3aKOHOABYOTO PeryT0BaHHA
MPOLeAYPY CYJOBOr0 OCKap>KeHH
B aJIMiHiCTpaTUBHO-AENiKTHii cdepi

CrarTs npucBIYeHa PO3IVISLLY CY4acHOTO CTaHy i NMEPCIEKTHB PO3BUTKY 3a-
KOHOZIABCTBA B aIMiHICTPaTHBHO-AETIKTHIH cdepi. AHaNI3yIOTbCS pobieMu mpe-
MeTa 1 MOPSAKY OCKap KeHHS J0 CyIy IIOCTAaHOB y CIIpaBax Mpo aJMiHICTPaTHBHI
paBoNOpyLIeHHs. BkazyeThcsi Ha HEOOXiHICTE BBEJCHHS CYIOBOTO 300py 3a
po3nisia Takux chpas. [IponoHyeThes 3anpoBaguTH 000B’I3KOBY MPOLIEAYPY al-
MIHICTPaTHBHOTO OCKap>KeHHS TAaKMX TIOCTAHOB.

Knrouogi cnosa: ockapxeHHs, aIMiHICTPaTUBHA BiIIOBIIAIBHICTh, IIOCTAHO-
Ba y CIIpaBi PO aMiHICTpaTUBHE NPABOIOPYLIEHHS, aIMIHICTPaTUBHUHI MpOIIEC.

OCHOBHOIO TrapaHTi€lo I 0ci0, SIKi MPUTATAIOTHCS 0 aIMiHICTPATHUB-
HO{ BiANOBiNANBHOCTI, € MPABO HA OCKap>KEHHsI IOCTAHOBHU y CHpaBi Mpo
aaMiHICTpaTHBHE TpaBomopyIneHHss. OQHOYACHO TIPAaBO HA OCKAPIKEHHS
BHUCTYIa€ BarOMUM 3aM001XHUKOM MOPYIIEHHS MpaB MOTEPNUIUX y Lil
kareropii cupas. Tomy 3akoHOnaBUe 3a0e3medeHHs peai3alii mpaBa Ha
OCKapKEHHSI OOTPYHTOBAHO MIPUBEPTAE YBAry BITYM3HSIHUX HAyKOBIIiB. 30-
KpeMma, iaerscs npo pobotu FO. burska, B. Borynskoro, B. I'apamyka,
E. Ilemcokoro, O. 3umu, T. Konomoens, B. Konmakosa, A. Kom3sioka,
. Jlyk’sans, O. Muxkonenka, M. CMokoBUYA Ta iH. Y TOM ke 4ac aHami3
YUHHOTO 3aKOHOMaBCTBa (mepemyciM iaerhes nmpo KYmAIL [1]) cBigauTh
PO HOT0 HEBNOPSAKOBAHICTE, CYIEPEWIHBICTD 1 HETOBHOTY, 1110 aKTyalli3ye
MO/IabIli HAYKOBI MONIYKH y Il cdepi. MeToro 1iei cTarTi € po3rnisn
OKpEeMHX Mpo0JIeM HOPMATHBHO-IIPABOBOTO BPETYIIOBAHHS MPOLEAYPH
OCKap)KeHHS B aJIMiHICTpaTUBHO-ACTIKTHIN cdepi Ta HampautoBaHHs MIPo-
MO3ULIN 11010 MOKPAIIEHHA OCTaHHBOIO. 3a3HAYMMO TaKOX, L0 Halla
yBara OyJe 30cepekeHa MepeBakHO Ha CYJJOBOMY OCKap»KeHHI IOCTaHOB
y cTIpaBi Ipo aIMiHICTpaTHBHE MTPABOMIOPYIIIECHHS.

KiitouoBUM MUTAaHHSAM y MEXKax OKpecJeHOl MpoOIeMaTHKu € To-
PAIOK OCKapKEHHS MOCTAaHOB y CIPaBi IPO aAMiHICTpaTHBHE MPABO-
nopymeHHs. 3rimao 3 4. 1 cr. 288 KYnAIl mocTanoBy y crpasi mpo
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aaMiHiCTpaTUBHE MPaBOMOPYIIEHHS MOXE OyTH OCKap>KEHO B aJIMiHi-
cTpatuBHOMY abo (came abo. — /[. JI.) cynoBoMy opsaKy (B OCTaHHBO-
My BUIAAKY OCKapXeHHs BigOyBaeThcs Ha miacraBi KACY [2], 3 oco0-
nuBocTsAMH, BectanoBneHUMU KYnAII). HaBenena Hopma cBiguuTh, 110
3aKOHOAABIIEM 3aKpIiMJIEHO TaK 3BaHHH «albTEPHATHUBHHII» BapiaHT
OCKapKeHHS IOCTAHOBH Y CIIpaBi PO aIMiHiCTpaTUBHE MPaBONOPYILIEH-
Hs, 32 SIKOTO CKapra Ha BHOIp CKapKHHKa MOJAaeTbcs abo 10 BUILECTOS-
IOT0 OpraHy (10 BUIIECTOSAIIOT TOCa0BOi 0cobu), abo 1o cymy [3, ¢. 965].
Takwuii BapiaHT, 30Kpema, nepeadayae, mo ocoba, sika 3BepHyNach 3i
CKaprolo B aAMiHICTPaTUBHOMY MOPSIKY, BXKE HE MOXKE TIOAAaTH CKapry
1o cyny. HeoOxinHo 3ayBaxuTy, mo E. JleMCbKul JOTPUMYETHCS 1HIIOT
nymku. Bin moromxyerses 3 TuM, mo 4. 1 cT. 288 KYnAIl nependauae
aJpTEepPHATUBHUM BapiaHT OCKap>KEHHs, aje BKa3ye, 0 Ha MPaKTULi
MOJKJIMBHUH 1HIIWH BapiaHT OCKap>KEHHS, a caMe: 3asBHUK OCKapXKYE€ 10-
CTAHOBY PO HAKJIaJCHHA aJIMiHICTPaTUBHOTO CTATHEHHS A0 BHUILECTO-
SIIIOTO Oprany (BHILECTOSIIO] MOcaioBoi 0coOm) iy pa3i BIIMOBH Yy HO-
3UTUBHOMY Ii BUpIIIIEHHI 3BepTa€ThCS 10 cyay [4, ¢. 466]. AHanoriduHoi
MO3HMIIIT TOTPUMYIOThCS # NIesKi iHmi aBTopH [5, ¢. 103]. 3a3nauumo, 110
3rajiadi cuTyauii, KOJau Mmicias agMiHICTPaTUBHOTO OCKap KEHHS MOAA€Th-
sl aAMIHICTPAaTUBHUM MO30B, Y IPAKTHUHIN AisSILHOCTI IiCHO Tparuis-
I0ThCA, aje, Ha Halll MOV, 30BCiM HE TOMY, L0 MOAiOHUHN cmocib
ockap>keHHs BuminuBae 3i cT. 288 KYnAIL. [puitmenHuk «abo», AKkuit
3aKOHOJIaBeLlb BUKOPUCTOBYE Y LIUTOBAaHOMY MPHUITUCI, TOCUTH YiTKO
1 OMHO3HAYHO BCTAHOBIIOE CaMe aJbTCPHATUBHUM, a HE TOCHIIAOBHUH
BapiaHT OCKapXEeHHs MOCTAHOBH Y CIIPaBi Mpo aJMiHICTpaTUBHE PaBO-
nopymeHHs (mpo mo nume E. JleMcbkuii Ta iHIII BYEHi).

3Bu4aiiHO TyT MOXxHa 3rajgaTtu . 56.1 ct. 56 I[IKVY [6], skuii nepen-
Oavae, I10 pilICHHS, IPUIUHATI KOHTPOJIIOIOYUM OPTaHOM, MOXKYTh OyTH
OCKap’KeHi B aIMiHICTPaTUBHOMY a00 CyJOBOMY HOPAAKY. Y Lii HOpMI
TaKk caMO BXWBAETHCS MPUUMEHHHUK «a00», OJHAK BCTAHOBIIOETHCS
MOJKJIMBICTD MOCHITOBHOTO OCKAap>KEHHS pillleHb MOJATKOBUX OPTaHiB.
[Ipore y nanomy BHUManKy, HaleBHO, AETHCS JUIIE PO HE JOCUTH BlIa-
Jie 3aKoHo/IaBue (hopMyitoBaHHS, ajpke 1. 56.18 ct. 56 IIKY uiTko Bcra-
HOBJIIOE, IO MPOLEAypa aAMiHICTPAaTHBHOTO OCKAPXKEHHS BBAXKAETHCS
caMme JI0CyJOBHM IMOPSIAKOM BHUpIilIeHHS criopy. Te came MOXHa cKa3aTH
i mpo aHanoriyHi npunucyu yactud 1-3 c1. 529 MKY [7]. ¥V cBoro uepry,
KOAHOI 3raIku Mpo Te, IO 3BEPHEHHS 10 BUIIECTOAIIOTO OpraHy (1o-
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caJloBO1 0cO0OM) € JOCYIOBUM MOPSIKOM OCKap:KeHHs, cT. 288 KYnAIl
HE MICTHTh. AHaJi3y MipKyBaHb 1 MOTUBAIiH, uepes siki cT. 288 KYnAIl
(aKTUYHO TIYMa4YHUThCs POIMIUPIOBAILHO, MU MPUALIMNMO yBary TPOXH
mi3Hime'.

Ha nymky O. MuxoneHka, albTepHATHBHUI BapiaHT OCKapKeHHS
MaKCHMAaJbHO 3aXMINAa€ MpaBa i IHTEpECH yHYaCHUKIB MPOBAKCHHS
y CIIpaBi Ipo aJAMiHICTpaTHBHE IpaBonopymieHHs [8, c. 183]. Braxa-
€MO, IO 3 MOJIIOHOI0 TOYKOI 30PYy HE CJIJI MOTOMKYBATUCS 3 TAKUX
IiJICTaB.

[To-mepmre, 3rigHo 3 4. 1, 9. 2 c1. 55 Koncturyii Ykpainu [9] mpaBa
1 cBOOOIM JNIOOMHY 1 rPOMAJsTHUHA 3aXUIIAI0ThCS cynoM. KoxkHoMy ra-
PaHTY€eThCA MPaBO Ha OCKAapKEHHs B CyAi pillleHb, Al uyu 6e3aismbpHOC-
Ti OpraHiB AepKaBHOI BlaJM, OPraHiB MiCIEBOTO CaMOBPSAyBaHHS,
nmocajoBuXx 1 ciyx00Bux ocib. [IpaBo, 3akpimiene y ctT. 55 OcHOBHOTO
3akoHy, € TAKUM, 1110 He Hijyisirae oomexeHHo (4. 2 ct. 64 Koncturyiii
VYkpainn). Koucturyniitaut Cyn Ykpainm y Pimenni Big 25.11.97 p.
Ne 9-3m (cipaBa rpomansaku J[3106u . I1. momo mpaBa Ha ocKapKeHHS
B CyZli HEIPaBOMipHHX Aii mocangoBoi ocobu) [10] Haronocus, mo ckap-
T'Yl Ha pilleHH s, A1l a0o 0e3AisIbHICTh OpTraHy Jep>KaBHOI BIAIH, OpraHy
MICIIEBOTO CaMOBPSAyBaHHS, TOCAJOBUX 1 CIY:KOOBUX 0CI0 MiIATaIOTh
0e3MocepeIHbOMY PO3IVIALY B CydaxX HE3aJICKHO Bif TOrO, IO HPHIHS-
THM paHille 3aKOHOM MIT OyTH BCTAaHOBJICHHUM 1HITHH MOPSAIOK iX po3-
rsany. BignmoBigHO 3BepHEHHS 31 CKaproio Ha MOCTaHOBY Y CIpaBi Mpo
aAMiHiCTpaTHBHE MPABOMOPYLIEHHS A0 BUIIECTOALIOTO opraHy (moca-
JOBOT 0cOOM) HE MOYKE PO3IIIANATHCA SIK aTbTEPHATUBA CYIOBOMY OCKap-
JKEHHIO, a € JUIIIE (3aJIeKHO BiJ| CIIIBBIJHOLIECHHS CYIOBOTO 1 aJIMiHICTpa-
THBHOTO OCKapXeHHs) a00 (aKyIbTaTUBHUM, a00 000B’I3KOBUM J0OCY-
JOBHUM HOPSIIKOM OCKapKeHHs. |HIa siorika, sika i BUBOAUTHCS
3 OykBanpHOI iHTepnpeTamnii 4. 1 cT. 288 KYnAII, € Takoto, mo cyre-
peunts 4. 1, 4. 2 Koncrurynii Ykpainu i Pimennto Koncturyuiitnoro

'3 Tum, 1o y c1. 288 KYIAII 3akpinieHo caMe abTepHATVBHUIL BapiaHT OCKap)KeHHs,
TIOTOIPKYEThCA i Bumuit agMinicTpatuBHMit cyn Ykpainm y JloBifLi npo pesynbTaTi BU-
BYEHH: Ta y3araJbHeHHsA IPaKTUKIU PO3IJIAAY CIIpaB 3a mo3oBamu QisnyHMx ocib i3 npu-
BOJY pillleHb, fiilt uu 6e3Ais/IbHOCTI Y0 €KTiB BIaHNX IOBHOB)XEHD Y CIIpaBax IIpo Npu-
TATHEHHA IO afMiHICTpaTUBHOI BigmoBifanpHoCTi Bif 29 ciyns 2010 p. (m. 1.1 Josigkn).
Monpaspaa, i Ha 1ie C/Iif 3BepHYTU OKpeMYy yBary, Buiuii agMinicTpaTuBHMIL CyJ yTPUMY-
€TbCA Bifl BUCHOBKY IIPO Te€, L0 CKAP>KHUK, AKUI 3BEPHYBCA 3 aIMiHiCTPaTMBHOIO CKaproxw
Ha IIOCTaHOBY y CIIPaBi PO afiMiHiCTpaTHMBHE NPABONOPYLIEHHs, BXXe He MOXKe ToflaTh
BifITOBiIHNII afIMiHiCTpaTUBHNI II030B.
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Cyny Ykpainu Big 25.11.97 p. Ne 9-31m Ta 0OMexye mpaBo JIFOJUHU Ha
3BEPHEHHS JI0 cyny'.

[Mo-apyre, 10 MpobieMn HEKOHCTUTYLIHHOCTI aJbTepHATUBHOTO Ba-
piaHTa OCKapKeHHS IPUEAHYETHCS 1 HOTO HEBIAMIOBIAHICTD €BPOTIEHCHKIM
crangapram. Y Pexomenpganii Rec (2001)9 Kowmitery minictpiB Pagu
€Bponu Mpo aabTepHATUBHI METOAM BPETYIIIOBaHHS CIIOPiB MIXK aaMiHi-
CTpaTUBHUMH OpTaHamu i mpuBaTHUMH ocobamu Bix 05.09.2001 p. Bka-
3YETBCSI, IO aIMiHICTPATUBHI CHOPH Y BiANOBITHUX BUIAAKaX MOXYTh
OyTH BpeTyNbOBaHI iHIIUMH CITIOCOO0aMU, HIXK 3BEpHEHHS A0 cyay (1. 9
Pexomenpanii). [Ipu ipboMy ansTepHAaTUBHI METOIW IOBHHHI 00YMOBITIO-
BaTH MOJJIMBICTH CYIOBOTO PO3IVISAY, OCKIJIBKU 1€ CTAHOBUTH T'OJIOBHY
rapanriro 3axucty npas (1. 11 Pexomennarrii).

[To-TpeTe, SKIIO MU PO3MIANAEMO OCKAp KEHHS MMOCTAHOBH Y CIpaBi
PO aMiHICTpaTHBHE PABOIIOPYIIEHHS Y KOHTEKCTI OCKapKEeHHS PillleHb,
niit abo 6e3aiAIBHOCTI Cy0’ €KTIB BIaHUX TTOBHOBAXXEHK?, TO CJIiJT 3a3Ha-
YHUTH, IO Y TaK 3BAHOMY «IIO3UTUBHOMY» ITyOJIIYHOMY yNPaBIiHHI aJlb-
TEpPHATUBHUI BapiaHT OCKap KEHHS HE 3aCTOCOBYEThCS. [IpuBaTHIM 0CO-
0aM rapaHToBaHA MOXIIMBICTh 3BEpHYTHCS 31 CKaprolo SK B agMiHicTpa-
THBHOMY, TaK 1 y CyJJOBOMY IOPSIIKY, K ITOCIITOBHO, TaK i 00paBITX OANH
i3 IMX BapiaHTIB. 3a CBOEIO CYTTIO OCKap>KEHHS B aJAMiHiCTpaTHBHO-JIe-
JMKTHIN cdepi He BiIpi3HIETHCS Bifl OCKap)eHHsS y cdepi omepaTHBHO-
BHKOHABYOI JissibHOCTI. [IpoTe ocolu, siki 3BEpTalOThCS 31 CKaprow Ha
MOCTAaHOBY Y CIpaBi PO aIMiHICTpaTUBHE NPaBONOPYIICHHS, MAIOTh
MEHIINI piBeHb MPABOBOTO 3aXKCTY, HI)K, HAIIPHUKIIAJ, 0c00a, sIKa OCKap-
XKye pillleHHS OpraHy JilleH3yBaHHs PO BiIMOBY y BUAAdi JineH3ii abo
BiIMOBY y TIepepaxyHKy HeHCil TOIo.

Bske 3ragyBanocs, o NOCTiTIOBHUI BapiaHT OCKap KEHHS MOKITHBHIA
LIOJ0 NMOCTAHOBH Yy CHpaBi MPO MOPYLIEHHS MUTHUX mpaBui (cT. 529
MKY). Ille 6inbin TUBHA CUTYAIlisl CKIAAEThCS Y BHITAKY 3aCTOCYBaHHS

! BracHe HaBefleHMII MOMEHT i €, Ha Hall TOIIsAJ;, OCHOBHOIO IIPUYNHOIO TOTO, 110
Ha MpaKTUL TPAIIAITbCA BXKe 3rajjaHi cUTyalnil HOCTiJOBHOIO OCKap)KeHH:A IIOCTaHOB
(crmouaTKy 0 BUIIECTOSIIIOrO Oprany (IIocagoBoi ocobu), a IOTiM Ao cyxy). Xoda, 1ie pa3
HiIKpecIuMo, TaKMil IOPANOK He epen6adennit 4. 1 ct. 288 KYIAIL, ogHak, HeMae CyMHi-
BiB, 10 CyAu 3a 6yAb-sIKMX 0OCTaBMH MAIOTh IPUIIMATI O PO3IIARY afMiHICTpaTUBHI
TI030BY 110[J0 OCKapKeHH:A IIOCTAaHOB y CIPaBi Ipo afiMiHiCTpaTHBHE NPaBOIOPYILEHHS,
MOCMIAI0YNUCD Ha CT. 55 OcHOBHOrO 3aKoHY i mpsAmy aito HopM Koncruryunii (4. 3 ct. 8) Ak
CK/IaZlOBY BEpXOBEHCTBA IIPaBa.

? M iHIIVMM aHa/IOTiYHMI TigXif 3aknagennit i y Josigui Buioro agminicrpaTnBHO-
ro cyny Ykpainm Big 29 ciunsa 2010 p.
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aAMIHICTPaTUBHOI BiMOBIJATHHOCTI 32 MOPYIICHHS MOPSAKY BEACHHS
noxatkoBoro o0iky. HaBenmemo npoctuii npukian. [naTHUKoBI moaar-
KiB — IOpUANYHINA 0CO0i KOHTPOIIOIOYHA OpTaH IMicis MPOBEICHHS TIepe-
BipKM JIOHapaxoBy€ MOAATKOBI 3000B’s3aHHS 3 MOJATKy HA JOJIAHY Bap-
TiCTh BHACHIZOK IIOMUJIKOBOTO HEBKJIOUCHHS MEBHUX TOCMOJAPCHKUX
omepauiil 10 00’€kTa OMOJATKYBaHHSI, [IPO 110 BUHOCHUTHCS MONATKOBE
noBigoMJeHH-pimeHHs. OJHOYACHO 3 MM Ha KEpiBHUKA 1 TOJIOBHOTO
Oyxrajirepa IUIaTHUKA [TOJATKIB HAKJIaar0ThCsl aMIHICTPATHBHI CTATHEH-
Hs 3TigHO 3 4. | cT. 163! KYnAIL. [InatHuk mogaTkiB Mae 3MOTY OocKap-
KUTH TI0AAaTKOBE MOBIJOMJICHHSA-PIIIEHHS K B aIMiHICTPaTUBHOMY, TaK
1 B CyIOBOMY TIOPSIZIKY. Y TOM K€ Yac mocaioBi 0COOM TUIaTHUKA OAATKIB
y cuy ct. 288 KYIAII MoXyTh BUKOPHCTATH TUTHKH OJTUH 13 BUIIB OCKap-
xeHHs. KpiM Toro, sIKIo %k mocaioBi 0coOU TIaTHUKA MOATKIB MPUTSIT-
HyTI 10 (iHaHCcOBOI BiamoBimansHOCTI 3a ¢T. 120 I[IKY (Hemomanus a6o
HECBO€YacHe IMOAAHHS MOJAaTKOBOI 3BITHOCTI), TO BOHM 3HOBY X TAaK{ Ha
migcrasi crateit 55, 56 IIKY MoXyTh OCKapKHTH 1ie PilIEHHS SIK B aaMi-
HICTPAaTHBHOMY IOPSIIKY JO BUIIECTOSIIOTO OPTaHy, Tak i B CYIOBOMY
MTOPSJIKY, X04a XapakTep 1 HaBiTh po3Mip BignoBizamesHOCTI 32 4. 1 cT. 120
IMKY iu. 1 ct. 163" KYnAII € ananorivHuMH.

[o-4eTBepTe, aNbTEepHATHBHUI BapiaHT OCKapKEHHsI HE MOYKHA BBayKa-
TH ONTHMAJIHHIM IIIe i TOMY, IO BiH ()aKTUYHO HiBETIOE 3HAUYSHHS aMiHi-
CTPaTUBHOI'O OCKAPKEHHS SIK IOAATKOBOI TapaHTii 3aXUCTy NMpaB i 3aKOHHUX
iHTepeciB npuBaTHUX 0Ci0 [11, ¢. 247]. Matroun BHOIp, Kyau 3BePTaTUCT —
70 CyZy 9M [0 BiJIOBiAHOTO OpTaHy, 0 PO3IVISANAE CKaprd B aAMiHICTpa-
TUBHOMY TOPSIKY, TPOMasIHH TIPUPOJHO OOHMPAIOTh 3BEPHEHHS 10 CYLY.
Sk HacmiJIOK, 30UTBIIYEThCS HABAHTAXKEHHS HA CYIOBY CHCTEMY, sIKa BH-
MyIIIeHa PO3TIISAaTH aIMiHICTPAaTHUBHI CITOPH, IO TIOTEHIIHHO MOTIIH OyTH
BPETY/IbOBaH1 Y IPOLIEAYPi aIMIHICTPaTUBHOTO OCKAPKEHHS.

VYce HaBelieHe, HA HAIILY JTyMKY, CBIZTYMThH PO HENIPUHHSATHICTD 3aKpirlie-
Horo y cT. 288 KYnAII ansrepHaTnBHOTO BapiaHTa OCKapKeHHS MOCTaHOBU
y CIIpaBi Mpo aAMiHICTpaTHBHE MpaBONOpPYIIEHHS (a00 MpUHAKMHI TaKOTO
TIyMadeHHs BkazaHol Hopmu KYnAIT). Bunvikae nutanHs, sikui xe BapianT
y JaHOMY BHIAIKY € OiIbII MTomiabHIM. HalOimbIn mpocToro BiqNmOBIIIO
€ BapiaHT, B IKOMY aJMiHICTPaTHBHE OCKAP>KEHHsI PO3ITISAAETHCS SIK (PaKyIb-
TaTUBHUH CIIOCIO 3aXHCTY MpaB. Y TaKOMy BHIIAJIKY CKap>KHHK MOXE 3Bep-
HYTHCS 31 CKaproro Ha IOCTAHOBY Y CIIPaBi PO aIMiHICTpaTHBHE MPABOIIO-
PYILLEHHS B aAMiHICTPaTUBHOMY MOPSIKY, & OTIM HOAATH aAMiHICTPaTHBHUN
II030B JI0 Y1y, a0 %, 3a CBOIM BUOOPOM, BUKOPHUCTATH BUKITFOYHO MEXaHI3M
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CYIOBOTO OCKapXeHHsI, OMUHAIOUN OCKapKeHHs aaMiHicTpaTuBHe. Ha ¢a-
KYJIBTAaTUBHOCTI aIMiHICTPATUBHOTO OCKAp>KEHHS (SIK y KOHTEKCTI aJ{MiHi-
CTpPaTHUBHOI BiAMIOBIJAIIFHOCTI, TaK 1 Y MJIOMY) HArOJIONIYIOTH TaKi BUEH, 5K
L. Tpuboxk, B. Tumonyk, JI. Kucine Ta in. [12; 13; 14]. TonoBHOO nepeBaroro
TaKOro MiJXOy, 3a3BUYali, BBAKAETHCS 0€3M10CEPEIHICTD 1 JOCTYITHICTD JIst
0co0H MpoLEypH CyAOBOTO 3aXUCTY CBOIX IPaB.

V Toii ke yac peanbHUH epeKT BKa3aHOI IlepeBaru BUKIMKAe CepHO3HI
cymHiBH. Ha mpaktuti ¢akyipTaTiBHICTS IPOIIEAYPH aIMiHICTPATHBHOTO
OCKapXeHHsI IPUBOJMTH A0 TOTO, 1110 TPOMAaJIHH 1i yacTo irHOpyIoTh. [lob-
cekuit pinocod Jlemek KonakoBchKuii CBOTo 4acy qy»Ke BIYYHO 3a3HAYMB,
IO LiHHICTB, JOBEACHA JIO a0CONIOTY, IEPETBOPIOETHCS HA CBIl aHTHITON
[15, c. 43-44]. [IparaeHHs 3aKOHOAABIIA MAKCUMAaIIbHO 3a0€3MEYUTH MOXK-
JIUBICTH CYIOBOTO 3aXUCTy y cdepi aaMiHICTpaTUBHOI BiAMOBINANBHOCTI,
AK 1 y BUITQAKY aJIbTEPHATUBHOTO BapiaHTa OCKapKEHHSA, 0OMEXY€ MOXKIIH-
BOCTi aJIMiHICTPATUBHOTO OCKapXeHHs (X04Ya i MEHIIO0 Mipor0), HOTo
«TpUBAOIMBICTE» IJIS1 CKApKHUKA, 1 OAHOYACHO 301IbLIY€E KiNBbKICTh CIIpaB,
SIKi TIOTPAIUISIOTH Ha PO3IIIST aIMIHICTPAaTHBHUX CY/IB (Y1 MICIICBUX CY/IiB
SIK aJIMiHICTPATUBHUX) 1 sIKi MOTEHI[ITHO MOTIIM OyTH BUIIIEH] Ha BiOM-
4qoMy piBHI. DaKTHYHO 3a TAKOTO CTaHy pedeld 0OMexXeHO e(hEeKTHBHUMHU
BUSIBIISIIOTHCSI 1 aIMIHICTPaTHBHE, 1 CYJIOBE OCKapKEeHHS. AJIMIHICTpaTUBHI
CYIM MPAaKTHYHO «3aXJIMHAIOTHCS» Y MOTOL agMiHICTPaTUBHUX MO30BiB (110
MU 0a4rMO, HaIPHUKIAJ, 10 «IIEHCIHHUX CIpaBax», paXyHOK SKHX, HallpH-
KaJ, y XapKiBCbKOMY anelsiiHOMY aJMiHICTpaTUBHOMY Cy/i (TOOTO Bke
Ha piBHI APYTOI iHCTAHIIi1) CBOTO Yacy MEPEBHIIyBaB CTO THCSY, IT0 CIIpaBax
«gmiTel BitHW» 1 T. iH.), 110, 0€3yMOBHO, BIJIMBAE Ha SIKICTh PO3MIISIAY CIpaB,
JOTPUMAaHHS IIPaB CTOPiH (TMepeayciM o3KuBaviB, sSKi 4acTo IpocTo iHdop-
MYIOTBCSI IIPO CIIyXaHHS CIIPaBU HaJICKHUM YHHOM) TOLIO.

BupimieHHIo okpecieHoi BUIe TpoOaeMu cpusiio O, Ha HaIlle TePeKo-
HaHHI, 3aIPOBaHKEHHsI 000B’SI3KOBOI MPOLICAYPH aIMiHICTPATUBHOTO OCKap-
KEHHS IIOCTaHOBH Y CIPaBi PO aJMiHICTPaTUBHE NIPABOIIOPYILECHHS 10 BH-
LIECTOSIIOro oprany (mocanoBoi ocodn). TyT MOXyTbh, 3BUYAHHO, BUCIIOB-
JIFOBATHCS MOOOIOBaHHS, 10 000B’SI3KOBICTh aJMIiHICTPAaTUBHOTO
OCKapKEHHS MOXXE IIPU3BOAUTH JI0 3aTATYBaHHS PO3MTIAAY HOMIOHHUX CIIOpiB,
BHACTIJIOK YOT0 CKap)KHHKaM Oyzie Bakde JOMOITHCS 3aXHCTy CBOIX IpaB.
B. Boryupkwii, B. borynpka, B. MapTHHOBCEKHIT OOIPYHTOBAHO BKa3yHOTh
Ha TUIOBICTh MIPAKTUKHU MOPYLIEHHS BULECTOSIUMYU OpraHaMu (II0Caz0BH-
MU ocobamu) 10-IeHHOTO CTPOKY Ha pO3IIA[ CKapry Ha IIOCTAHOBY y CIIpa-
Bi PO aJIMiHICTpaTHBHE TpaBonopyIeHHs |5, ¢. 103]. Oxnak i3 noxioHIMu
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BUIIaJKaMH MOXKHA €(EeKTUBHO OOpOTHCS, BUKOpucTaBu AocBig ITKVY.
VY nynkri 56.10 c1. 56 nporo Kogekcy nepenbadeno, mo ckapra (Ha pilieHHs
KOHTPOJIIOI0UOTO oprany. — /[. JI.) BBayKaeThCsl TOBHICTIO 33J0BOJICHOIO HA
KOPHCTH IJIaTHUKA TOJNATKIB, SIKIIO PIMICHHS KepiBHUKA KOHTPOJIIOIOYOTO
oprany (abo HOro 3acTyIHUKA) PO MPOJOBKEHHS CTPOKIB 11 po3nisiay He
OyI10 HaJiCTIaHO IDIATHHUKY TOATKIB J0 3aKiHYeHHs 20-IeHHOTO CTPOKY, 3a-
3HA4YEHOTOo B a03alll mepLIoMy IbOTO MYHKTY. BimoBigHO npy BCTaHOBIEHH]
000B’3KOBOCTI OCKap KEHHS [TOCTAHOBH y CIPaBi MPO aJIMiHICTPaTUBHE
MPABONOPYIIECHHS y aMIHICTPaTUBHOMY ITOPSIIKY 3aKOHOAABLIIO CIIiJI IEpea-
0aunTy, U0 Y BUMAAKY MOPYIIEHHS Cy0’€KTOM PO3IIALY aAMiHICTpaTUBHOL
CKapru CTPOKY 1 pO3IIsily CKapra BBaKA€ThCs 3aI0BOJICHOI0 .

Kpim 3a3nagenoro, 4. 1 ct. 288 KYnAII notpebye BIocKkoHaIEHHS 111e
B OIHOMY Hamnpsmi. Ha mpakTuiii KOHCTpYKILis, KOJIM MMOCTaHOBA Y CIpaBi
PO aJAMIHICTpaTHBHE MPABOMOPYIICHHS OCKAPKYEThCS Y TIOPSIIIKY, BU3HA-
yeHOMY KACY, 3 ocobnuBocTsamu, BcranoBieHnmu KYmAILI, Buknukae
HU3KY CUCTEMHHX CKJIaaHOMIiB. He 3po3ymino, uu BKIItouae B cede mopsaoK
pO3IIsAY CIpaBH MPOLECYAIbHHH CTATYC YYaCHHUKIB PO3IIISIAY CIPABH
(pizanii y KACY 1 KYnAIl), pesynsrar ii po3misaay (TOBHOBaKEHHS Cymy
LIOI0 YXBaJICHHA PILIEHHS Y CIPaBi), MiACTaBH OCKAP)KEHHSA TOILO. Yce e
MPU3BOIUTH JI0 Koui3iid Mixk pisHuMEU HopMamu KACY 1 KYnAIL Buxonom
i3 Takoi cuTyaIlii, BBayxaeMo, Ma€e OyTH BKa3iBKa Ha Te, 1110 3a3Ha4YeHa Kare-
ropisi cpaB po3mIsAA€ThCA y MOPsAKY, nependadseHomy KACY (six me
3pobiiero y MKY). SIkiio crpaBa mpo OCKap»KEHHS IIOCTAaHOBHU Y CIIpaBi
PO aAMiHICTpaTHBHE NPaBOIOPYLIEHHS € aAMiHICTPAaTUBHOIO, TO 11 pO3IIST
Ma€ 37iiCHIOBaTHCS Ha MiACTaBi €IMHOTO KOAU(iKoBaHOTO akTa y cdepi
ajMiHicTparuBHOTO nporecy, sskuM € KACY (migkpecianmo me pa3 — TyT
HE WIEeThCs PO CHpaBH, 1€ CyX BUCTYIAE K Cy0’€KT MPUTATHEHHS JI0 aj-
MiHICTPaTHBHOI BiANOBIAANBEHOCTI, SIKi (CIIPaBH) HE HAJIEKATh JI0 FOPUCANK-
i1 aJIMIHICTPaTUBHHX CY/iB). Takuii BUCHOBOK HE Ma€ Ha METi HIBEIIIOBaTH
0CcOOIMBOCTI, IPUTAMaHHI MiK kareropii crmpas. i ocobmuBocTi mono
CTPOKIB, IpeAMETa, HOPAAKY PO3NIAY MOXKYTh OyTH 3aKpiIlIeH] B OKPEMHX
crartax masu 6 KACY, 110 Bxke 9acTKOBO 3pobiero y ¢T. 1712,

! 3anpoBapkeHHs 060B’A3K0BOI CcTafii aMiHICTPaTUBHOTO OCKap)KeHHs TOCTaHOBYU
y crpaBi Ipo afMiHiCTpaTVBHE NPaBOIOPYILEHHs He /IiIe 6 3HAYHO PO3BAHTAXKWUJIO CYHO-
By cucreMy. et KpoK ;03BO/MUB OM TAKOXX MOCUIUTU KOHTPO/Ib 3 OOKY BUILECTOAIMX
opraHiB (mocaoByx 0ci6), y ToMy 4ncii i Ha piBHI 3aCTOCYBaHHS 3aX0/iB FUCHUIITIHAPHO]
BifIIOBifaIbHOCTI 10 0Ci6, BUHHNUX Y IOPYLIEHHI 3aKOHHOCTI ¥ I1iif cdepi, a TAKOX OImoceper-
KOBAHO IIPAIiioBaB 611 Ha IIOCKIEHHs [eMOKPATUYHOCTI AiANbHOCTI iepy)kKaBHOTO allapary Ta
J10T0 OKpeMIUX JTaHOK, IiIBUIIYBaB 611 KOHTPOIbOBAHICTh OCTAHHBOTO 3 OOKY HaCeTTeHHs.
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BaknMBHUM NHUTaHHSM 3aKOHOIABYOTO BPETYIIOBAHHS OCKApKEHHS I10-
CTaHOBH Yy CIIPaBi PO aAMiHICTpAaTUBHE NPABOMOPYIIEHHS € TAKOXK KOHKpe-
TH3AITS IpeaMeTa ockapskeHHs. BimmosimHo 1o cT. 284 KYAIL y cripagi ipo
aJIMiHICTpaTHBHE MPABOMOPYILEHHS, OpraH (II0ca oBa 0c00a) BAHOCHTH OJTHY
3 TaKMUX MOCTAHOB: 1) MpO HaKIaAeHHS aAMIHICTPAaTUBHOIO CTATHEHHS;
2) Ipo 3aCTOCYBaHHS 3aXO/IiB BILIHBY, iependadeHux ct. 241 KYnAll; 3) mpo
3akpuTTd cripaBy. [pu imeoMy y ctT. 287 KYnAIl y wactuHi mepiriii 3raxyeTsb-
Csl TIOCT@HOBA Y CIIPaBi IIPO aIMiHICTPaTHBHE TPABOMIOPYILICHHS, a Y YaCTHHI
Jpyriii — MoCcTaHOBA PaiiOHHOTO, PAHOHHOTO Y MICTi, MICEKOTO UM MiCbKpa-
HOHHOTO cyxy (Cyaui) Ipo HaKJIaeHHS aMiHICTPATUBHOTO CTATHEHHS, 10
HAIITOBXY€ Ha AYMKY IIPO T€, 110 IOCTAHOBH IIPO 3aCTOCYBAaHHS 3aXO[iB
BIUTUBY, nependadenux ct. 241 KYnAIL i npo 3akpHTTs ClIpaBU HE OCKapIKy-
1oTbesl. Y crarti 288 KYNAII Takosk OKpeMo 3raayroThesl TUTBKH TOCTaHOBU
PO HAKJIJIeHHS a{MiHICTPAaTHBHOTO CTSATHEHHS. SIK HACHIAOK, y JiTepaTypi
MOJKHA 3YCTPITH TYMKH 1 TIPO T€, IO OCKAPKEHHIO Misrae Oymab-sKa 1o-
CTaHOBa y crpasi [3, c. 963—964], i mpo Te, 10 OCKAPKYEThCS TIIBKH T10-
CTaHOBA PO HAKJIA/ICHHS a/IMiHICTPAaTHBHOTO CTSTHEHH [4, c. 466]'.

Mu BBa)kaeMo, L0 MPaBUIILHOIO € MepIa TouKa 30py. Bike 3a3Hauasno-
Cs1, IO OCKap>KEHHS IMOCTAHOBHU Y CIIPaBi MPO aAMIHICTPaTUBHE MPaBOIIO-
PYLIEHHS PO3MIIAJAETHCS K OCHOBHA T'apaHTisi MpaB 0coOu, 110 NMpUTATa-
€THCS 10 aIMIHICTPATUBHOI BiAMOBiAanpHOCTI. OHAK s 1i€l 0coOH He-
TaTUBHUN HACIIJOK MOXE MAaTH MiCIle He JIMIIE y BUIIaJKy HaKJIaAeHHs Ha
Hel aJIMIHICTPAaTUBHOTO CTATHEHHS, a i 3aCTOCYBAaHHS 3aXOMiB BIUIMBY YU
nepeavi MarepiajiB ClipaBH TPYAOBOMY KOJIEKTHBOBI 1 TUM OijIbIIIe OpraHam
JOCyIOBOTO CiliacTBa. lle BIuMBae Ha peaiizalilo Tako 0CO00I0 CBOIX
TPYAOBHX IpaB, HA I COPUHHATTS y CYCIIJIBCTBI TOWIO. 3 ypaxyBaHHSIM
L[FOTO NPABO Ha OCKAPKEHHS MA€ MOIIUPIOBATUCS HA Oy/ib-SIKY IIOCTAaHOBY
y CTIpaBi PO aMiHICTPATUBHE PABOMOPYIICHHS. AHAIOTIYHUI BICHOBOK
€ MIPaBOMIPHMM 1 I[0A0 3A1HCHEHHS OCKapKEHHS IIOCTAaHOBH y CIIPaBi po
aZMiHICTpaTUBHE MPaBONOPYILEHHS MOTEPILINM, aJ)Ke OCTaHHiH, Hanpu-
KJIaJa, MO)ke OyTH HE3aJ0BOJICHHH THM, IO 3aMiCTh aAMiHICTPAaTHBHOTO
CTATHEHHS 10 0COOM 3aCTOCOBaHI 3aX01 BIUIHBY.

! 3asHaunmo, o E. JleMchbKuit mpsAMo 1Ipo lie He MNIlle, ajie lie BUIUIMBAE 3 JIOTiKM BU-
KJIaZleHHA MaTepiany, 30KpeMa, 3 TOTO, [0 MUTaHHA OCKapKeHHA OCTAHOBH) y CIPaBi IIPO
afMiHicTpaTVBHE IIPaBONOPYIIEHHS, KO 3aCTOCOBYIOTHCA 3aXOAM BIUIMBY, NepefdadeHi
cT. 24' KYnATl, ab0o mocTaHOBY IIPO 3aKPUTTSA CIPAaBY B3araji He po3IIARAIOTLCA. AHAIIO-
riYHy fYMKY BUCIOB/IIOE i M. CMOKOBMY, PO3Jiii ofHi€l 3 MOHOrpadiyHMX POOIT AKOTO Mae
Ha3BY «AJMiHiCTpaTMBHE CYJOUYMHCTBO: OCKap)KeHH: pillleHb ITPO HaK/IaJieHH:A afiMiHicTpa-
TUBHUX CTATHEHb» [16, c. 124-132].
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e onni€eto mpobIeMoro, siKa, Ha HaIlly TyMKY, TOTpeOye 3aKOHOAaBYO-
IO JIOONPAIFOBAHHS Y MEXKaX pO3IIIsIyBaHOI TEMATHKH, € TUTAHHS JICPKaB-
HOTO MHTa (TOUYHIIIE — CymoBOro 300py 3 omsiay Ha ctT. 87 KACY) momo
OCKap>KeHHS IOCTaHOB Y CIIpaBax Mpo aJMiHiCTpaTUBHE NPAaBONOPYILICHHS.
Ak Bigomo, 4. 5 ct. 288 KYnAII nependavae, 1o ocoba, sika 0CKapikuia
[IOCTAHOBY Yy CIIpaBi PO agMiHICTPAaTUBHE NPABONOPYILEHHS, 3BIIbHAETH-
csl Bij cIUIaTH JepKaBHOTO MuTa. Ha mpakTuii 3acrocyBaHHS i€l HOpMH
€ HEOTHO3HAYHUM, 1110, MK 1HIIIMM, € IIe OJJHAM SICKPaBUM ITiITBEPIHKCHHSIM
HeoOXiTHOCTI IEpEeHECEHHS YCI€T «IPOIECyaTbHO» YaCTHHU OCKapKEHHS
MOCTaHOBH y CHpaBi Mpo aaMiHicTpaTHBHE NpaBonopymeHas 10 KACY.
30kpemMa, aqMiHICTpaTHBHI CyIu 3 ocuiIaHHsaM Ha 4. 3 cT. 106 KACY 3a-
JIUILIAIOTH O30BHI 3as5BU PO OCKApXKEHHS IIOCTAaHOBH y CIIPaBi PO aami-
HiCTpaTUBHE MPABOMOPYLIEHHS, A0 SKUX HE JOJaHi JOKa3H CIUIaTH CyI0-
BOTO 300Dy, 6e3 pyxy'.

Mu BBa)kaeMo, 1110 BiJICYTHICTH CILTATH CYAOBOTO 300py I 0Ci0, sKi
OCKap>KyIOTh JI0 Cyly OCTAHOBH Y CIIPaBi MpO aJAMiHiCTpaTHBHE MPaBoO-
MOPYIIEHHS, Ma€ TUCKPUMIHAIIIMHIHA XapaKTep CTOCOBHO 1HITUX MTO3UBaYiB
y clipaBax MIOAO0 OCKap)KeHHs PillleHb, Aiil a00 Oe3misTEHOCTI Cy0’ €KTiB
BJIaJHUX TIOBHOBa)KEHb. BuIle Bke BKa3zyBajocs, IO MPUHLIUIIOBOI Bij-
MIHHOCTI MK OCKap>KE€HHSIM TaKol IOCTAHOBH 1 PIICHHSIM IPO BiJIMOBY
B IepepaxyHKy TMeHcil Hemae (OibIine Toro, HeBiIOMO B SKHX i3 IIHX JABOX
KaTeropiil cipas Mpasa JIIOAWHHU MOPYIIEHI CUJIbHIIIE), a 3HAYUTh B yCiX
BHITaJIKaX TAKOTO OCKAap)KCHHS MaloTh MiATH YHi(iKoBaHI mpaBuia 1100
crutatu cygoBoro 30opy. [Ipu Bu3HaueHHI po3Mipy Takoro 300py CItijJ BU-
XOIWTH 3 IBOX KPUTEPiiB: 1) BUMOTa PO CKacyBaHHS MOCTAHOBH y CIpaBi
Mpo aJMiHICTpaTUBHE MPABONOPYIICHHS € HEMaltHOBOKO; 2) CyJI0BHii 30ip
Mae OyTH HHXXYHMM 3a po3Mip mrpady, SKUil HaKIagaeTbCs TAKOIO TOCTaHO-
BOIO (SIKIIO 3aCTOCOBaHE aMiHICTPAaTUBHE CTATHEHHS Y BUIISAL ITpady).
VY 3B’s13Ky 3 UM MU MIPOMIOHYEMO BCTAHOBUTH CYJIOBHIA 301p JJISi TAKHX
crpaB y po3Mmipi, mependadeHoMy TS TOJaHHS TO30BHUX 3asB 0 aJMiHi-
CTPAaTUBHUX CYHiB 3 BUMOTaMH HEMaHHOBOTroO XapakTepy (cT. 4 3akoHy
VYxpainu «[Ipo cynosuii 36ip»), ane He Oinbie Hixk 50 % Bin cymu mwrpady,
HaKJIaJIeHOTO OCKap>KyBaHOIO OCTAHOBOIO.

' 3 mpuBOAY IIbOTO IUB.: YXBaTy SIpMONMHEIIBKOTO PailoHHOTO Cy#y XMelTbHUI[bKOI
0671. Bif 27.03.2009 p. y cipasi Ne 2a-175/2009 p., yxBany ABTO3aBOJICBKOIO PallOHHOTO
cyny M. Kpemenuyxa Bif 25.06.2010 p. y crzpasi Ne 2a-1833/2010) a60 oBepTaOTh I030BHI
3asBM, KOIM BKa3aHMIT HEIOIK He YCYBA€EThCA IIPOTATOM BCTAHOB/ICHOTO CYZIOM 4acy (Taka
TIO3M11isl BUC/IOBJIEHA, IPMMIPOM, B yXBali JIbBiBCbKOTO aneALiiiHOr0 afIMiHiCTpaTUBHOTO
cymy Big 23.11.2012 p. y cripasi Ne 34375/10).
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[lizcymoByrouM BHKIAJEHE, 3a3HAUMMO, 1[0 Y Ll CTaTTi HAMU OKpec-

JICHO JIMIIE AesAKi MPOOIeMH 3aKOHOAABYOTO PETyIIOBAHHS OCKapKEHHS
MIOCTAHOB Y CIIpaBax Ipo aaMiHICTpaTHBHE MpaBonopymeHHs. OKpemoi
PO3poOKH MOTPeOYIOTh MUTaHHS MPOLECYaTBHOIO CTAaTyCy Cy0’ €KTIB OCKap-
JKCHHSI Ta IHIIMX YYaCHUKIB CIIPaBH, MPOLEAYPH POy i€l Kareropii
CIIpaB TOLIO. Yce 11e MOXKe OyTH MPEIMETOM MOAAIBIINX JOCIIKEHb.
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Jlydenko /JI. OTaesbHbIe NP00/IeMbl 3aKOHOAATEIBHOTO PeryIHPOBaAHHUSI
npoueaypsl 00:ka10BaHNS B AIMUHUCTPATHBHO-IEJIUKTHOI cdepe

CraTbsl IOCBSIIIEHA PACCMOTPEHHIO COBPEMEHHOIO COCTOSHUS U TIEPCIIEKTUB
Pa3BUTHS 3aKOHOJIATENILCTBA B aIMUHUCTPAaTUBHO-JEIIMKTHOH cdepe. AHATH3HPY-
I0TCS TPOOIEMBI IPEAMETA U TTOPSAAKA OOXKATOBAaHHS B CyZ TOCTAHOBJICHUH 1O
Jenam 00 aIMIHUCTPATUBHBIX IPaBOHAPYIICHNAX. YKa3bIBa€TCS HA HEOOXOAUMOCTh
BBeZIEHUs cyZe0HOoro coopa 3a pacCMOTpeHHe Takux fel. IIpennaraercst BBecTH
00513aTeJBbHYIO MTPOLIEAYPY aAMUHUCTPATHBHOTO 00XKaJOBaHUS JaHHBIX IOCTaHOB-
JICHUH.

Kniwouegwie cnosa: o6xanoBaHue, aIMIHUCTPATHBHAS OTBETCTBEHHOCTD, TI0-
CTaHOBJICHHE TI0 AeTy 00 aIMUHUCTPAaTUBHOM IIPABOHAPYILICHNUH, aAMUHNCTPATHB-
HBI1 npouecc.

Luchenko D. Selected problems of legal regulation of appealing in the
sphere of administrative liability

The article highlights on current state and perspectives of development of
administrative liability legislation. Problems of object and procedure of appealing
of decisions taken in administrative liability matter are analyzed. Also author points
to need to establish the fee in such category of litigation and proposes to implement
in legislation compulsory procedure of administrative appealing.

Keywords: appealing, administrative liability, administrative appealing, ad-
ministrative procedures.
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VK 342.9 (477) O. My3a, KaHIU[AT OPUAUIHUX HAYK,
CTapuInii HayKOBMII CHiBPOOITHMK, CTap-
U KOHCYAbTAHT IHCTUTYTY 3aKOHOMIAB-
crBa BepxoBHoi Pagu Ykpainn

AMiHiCTpaTHBHO-NIPOLECYaIbHUI CTATYC CY0 €EKTIB,
He HaJli/IeHNX BIaJHIMI IOBHOBAKEHHAMMN

VY cTarTi po3nITHYTO 0COOIMBOCTI aIMiHICTPATHBHO-IIPOIIECYATBHOTO CTATYCy
cy0’€eKTiB, HE HaAIIEHUX BIIAJHIMH IIOBHOBAXCHHAMH. AKIICHTOBaHO yBary Ha
HEOOXiJHOCTI IOTPUMaHHS 1paB Ta 3aKOHHHUX 1HTEpeCiB (i3UYHMX 1 IOPUANIHUX
0ci0 y cdepi aAMiHICTPAaTHBHO-TIPOIECYAIEHOTO PETryIIOBaHHS.

Knrouogi cnosa: agMiHiCTpaTHBHO-TIIPOIIECYANIbHI IIPABOBITHOCHHH, AEPXKAaBHE
YIpPaBJIiHHS, Cy0’€KT, aIMIHICTPaTUBHE TPOBA/IKEHHSL.

BaxmBy ponb y 3a0e3ne4eHHi 3aKOHHOCTI y cdepi aAMiHICTPaTHBHOTO
MpoLIeCy BiJlirpae NOTPUMAHHS MPaB, BUKOHAHHS 00OB’S3KIB Ta HENOIY-
LIEHHS 3J0BXMBAaHHS MpaBaMH yciMa Cy0’€KTaMH aAMiHICTpaTUBHOTO
npaBa. ToMy BHHHMKae HEOOXiAHICTh XapaKTEPUCTHKHU caMme Tiel rpynu
cy0’€KTiB aMiHICTpaTUBHO-IIPOLECYaIbHIX MPABOBIIHOCHH, SIKi Iepe-
Ba)XHO 1epeOyBalOTh y «HEPIBHOMY» CTAHOBHIII MIOAO CyO’ €KTIB, SIKi Hai-
JIeH1 BIaJJHIMH TOBHOBKEHHIMH Ta BUPIIIYIOTh aJIMiHICTPAaTHBHI CIIPaBH.

Jo rpynu «HeBIaIHUX» Cy0’€KTIB Y aIMiHICTpaTHBHOMY IIPOIIEC TIPO-
TTIOHY€ETHCS BiTHOCHUTH:

1) rpomazsta Ykpainw;

2) iHO3eMIIiB Ta 0ci0 6e3 TPOMajISTHCTBA;

3) OixeHIIiB Ta 0Ci0, sIKi MOTPeOyIOTh A0AATKOBOTO a00 THMYACOBOTO
3aXHCTY;

4) ropuauyHUX 0oci0 (KpiM Aep:kaBHUX OpPTaHiB, YCTaHOB, SIKi MarOTh
CTaTyC IOPUANYHOI 0COOH);

5) rpomMazceKi 00’ eTHAHHS.

I'pomansian Ykpainu € ofHi€l0 3 HAalO1IbII YUCICHHUX TPYI Cy0’ €KTiB
aJIMiHICTPaTUBHO-TIPOIIECYATbHUX TTPABOBITHOCHH, OCKUTEKH BiJHOCHHAM
JepXaBH 31 CBOIMM I'pOMaJsTHAMHM 3aBKIH BiABOANIOCH 3HAYHE MiCLE SIK
y IPaBOBOMY PETYJIOBaHHI, TaK 1 y peaibHiil MpakTHUIll MPHHHATTS YIIpaB-
JHCHKHUX PIIICHbB.

Po3yMiHHS CYTHOCTI aaMiHICTPaTHBHO-TIPOIECYATBHOTO CTATYCy
rpoMaasH YKpaiHW BUIUTMBAE i3 aJMiHICTPaTUBHO-TIPABOBOTO CTaTyCy
IPOMaJsHUHA, SIKHH BU3HAYA€THCS SIK BCTAHOBJICHI 3aKOHOM Ta iHIIUMHU
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MPaBOBHMH aKTaMH MpaBa, 000B’S3KHU 1 BIAMOBIJaIbHICTE TPOMAASIHHUHA,
1110 3a0e3MeYyI0Th HOro y4acTh B YIPABIIiHHI ACPKABOIO 1 3aI0BOJICHHS
myONiYHUX Ta 0COOMCTUX IHTEpeCiB 3aBISIKH MiSIBHOCTI JNEepKaBHHUX
opraHuis [1].

3araipHUI IPaBOBHUH CTaTyc TPOMasTH YKpaiHU AOCITIHKYBaBCS Y pam-
Kax HayKH KOHCTUTYLIMHOTO NpaBa, a TAKOXX 3HAXOAUB CBOE HAYKOBE 00-
IPYHTYBaHHS y paMKax Trally3eBHX HayK 3aJie)kKHO Bif cdepu, y sKil Bia-
OyBaeThCs peajizallis mpaB rpoMajisiH, BAKOHAHHS OCTaHHIMHU CBOIX
000B’s13kiB TOMIO. TOMy MmOCTae HEOOXiMHICTH OOTPYHTYBaHHS Ha ramyse-
BOMY PiBHI KOHCTUTYLIHHUX MOJOKEHb MPO MPHUBiIEHOBaHUN XapaKTep
MpaB TPOMaJISH Y BIIHOCHHAX YIPABIiHCHKOTO XapaKTepy.

OCHOBOIO aIMiHICTPAaTUBHO-IIPABOBOTO CTATyCy T'POMAIsiH YKpaiHu
€ BU3HaueHi 3akoHoM Ykpainu «[Ipo rpomansHcTBO YKpaiHM» MUTaHHS
HaI[IOHAJILHOTO rPpoMasaHCTRA [2]. 30KpeMa, MM 3aKOHOM BH3HAYEHO, 1110
0co0a, sika HaOyia TpOMasIHCTBO YKpaiHH B MOPAIKY, IependadeHoMy 3a-
KOHaMH YKpaiHU Ta MDKHApOAHUMH JOTOBOPaMH YKpaiHH, € TPOMaASTHHHOM
VYkpainu. Y 3B 513Ky 3 IIMM 3 TAKUMH 0COOaMHU BUHUKAIOTH 1HIII 38 3MiCTOM
MIPaBOBITHOCHHU, aHIXK 3 0c00aMHu, K1 HaJIeKaTh 0 TPOMA/ITHCTBA 1HIITHUX
KpaiH 4u € ocobamu Oe3 rpoMaAsiHCTBa (HaIpUKIIaJ, OTPUMaHHS MacuopTa
TpOMaJTHIHA YKpaiHH).

Buginstors Taki BUAM aAMiHICTPATHBHO-TIPOIECYATBHOTO CTaTyCy
rpomaasHuHa [3]:

— 3arajJbHUN aJIMiHICTPaTUBHO-TIPOLIECYAIBHUI CTAaTyC TPOMaJIsTHAHA,
XapaKTepHUH I BCiX BUIB IPOBAKCHbD;

— ocoOnuBHH (creniadbHU) CTAaTyC, XapaKTepPHUN A7l KOHKPETHUX
MPOBAJKEHB;

— OIMHUYHUNA aJAMIHICTPaTUBHO-IPOLIECYAIBHUH CTaTyC AJSl KOHKPET-
HOTO YYacHHKa MpOoIlecy 3a KOHKPETHUX 00CTaBHUH.

AJIMIHICTpaTHBHO-TIPOIIECYaIbHUI CTaTyC TPOMaSTHUHA XapaKTepH3y-
I0Th BUXOJSIYM 13 TEOPETUUHUX PO3YMiHb MpoLecyanbHoi poii. 30Kpema,
aKIEHTYEThCS yBara Ha MiCIli TPOMaJsIHUHA, SIKe BU3HAYAETHCS 3aKOHOIAB-
LIeM y X0l 3A1HCHeHHS aJMIHICTPATUBHO-NIPOIECYaIbHOI MisUIbHOCTI.
ToOTo BuHMKae creniajgbHa NPOIeCcyadbHa POJIb IPOMASH y MPOLECi.
VY cBoto uepry, cneniaibHi IpouecyaibHi Poili TpOMasiH HEOOX1THO TOi-
JISITY HA BU3HAYEHI IPUIKCaMU Cy0’ €KTUBHI TIPOLIeCyalibHi poiti, TOOTO Taki
podi, B Xofi peaizailii SKHX 0coba MPUBHOCUTH Y CBOIO TMIOBEIHKY (PaKToO-
pH Cy0’€KTHBHOTO XapakTepy. ABTOPH PO3YMIIOTh aIMiHiCTPaTHBHO-IIPO-
HecyalbHUI CTaTyC Y BYy3bKOMY Ta NIMPOKOMY 3HAU€HHi, pO3KPUBAIOUN
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BIIMOBIAHI MiAXOAX Yepe3 CYKYIMHICTh €JIEMEHTIB, 5IKi XapaKTepU3yIOTh
BIJIMIOBI/IHI aJIMiHICTPATHBHO-IIPOLICCYaIbHI CTATYCH:

1) y By3pKOMY 3HAa4€HHI — II€ TaKi €JIeMEHTH, SIK aJIMiHiCTPaTHBHO-
npoluecyaibHi Mpasa, aIMiHICTPaTUBHO-NIPOLECyabHa MPAaBO3JaTHICTE,
aJIMIHICTPaTUBHO-TIPOIeCyalbHA J1€31aTHICTb, 8 MIHICTPAaTHBHO-TIPOLIECY-
anbHI cBOOOIH, aqMiHICTPaTUBHO-TIPOIIECyallbHI 000B’A3KH, aaMiHICTpa-
TUBHO-TIPOLIECYaNIbHI 3aKOHHI iHTEPECH;

2) y IUPOKOMY 3Ha4YEHHI — II¢ aJIMiHICTPaTUBHO-TIPOIeCyallbHUN
CTaTyc rpOMaJiiHAHA Y By3bKOMY 3HAUE€HHI; IPaBOB1 NPUHLIUIN aAMiHICTpa-
TUBHO-TIPOLIECYaIbHOTO CTATYCY; aIMiHICTPAaTUBHO-NPOLIECYaJIbHI FapaHTii
3a0e3redeHHs aIMiHiCTPAaTUBHO-TIPOLIECYAILHOTO CTaTyCy; GYHKIIIT, TpaBa
Ta 000B’S3KH HIIUX Cy0’ €KTIB aIMiHICTPaTHBHO-TIPOIECYAIBHOI i SUTBHOC-
Ti, SIKi MAOTh BIJIHOIIIEHHS JIO TPOMAJISH 5K A0 11 cy0’ekTiB [4].

HalyTTs1 0c00010 aAMiHICTPaTHBHO-IIPOLIECYAIBHOTO CTATyCy Bia0y-
BAaETHCA HA MiJCTaBi BU3HAUCHHS il aJIMiHICTPaTHBHO-TIPOIIECyaTbHOI
npaBocy0’€KTHOCTI —aIMiIHICTPaTUBHOI MPOIECYalbHOI MPaBO3IATHOCTI
Ta aie3aarHocTi. CTOCOBHO IpOMaJIsiH SIK Cy0’€KTIB aMiHICTPAaTUBHO-TIPO-
[IeCyaIbHUX MMPABOBITHOCUH, HA0YTTS HUMH aIMiHICTPAaTHBHOI IPOIIECY-
aJbHOT MPaBO3JaTHOCTI 1 Ji€31aTHOCTI O3HAYa€ MOXKJIUBICTH OYyTH
Cy0’€KTOM aJIMiHICTPaTUBHO-TIPOLIECYaTbHUX IPABOBIHOCUH, MaTH BiJl-
MOBi/IHI MpollecyalbHi mpaBa i 000B’S3KH, a TAKOXK 3/1aTHICTh CBOIMU
nissMu HaOyBaTH Ta 3/1MCHIOBATH NIPaBa i BUKOHYBAaTH 000B’SI3KH. Y 1IbO-
My KOHTEKCTI CJiJI 3ayBaKUTH, IO HAOYTTS BIJIOBIIHUX TPaB Ta BUKO-
HaHHS 000B’SI3KiB B aIMiHICTPaTUBHO-TIPOIIECYATHHIX MPAaBOBiTHOCHHAX
MOB’si3aHe 13 HEOOXIAHICTIO Y TaKUX BIAHOCHHAX BHKOPUCTOBYBAaTH HE
JIMIIC BU3HAYCHUH 3aKOHOM IPOIECYyaIbHUIM IHCTPYMEHTAPIid JJIs1 MOX-
JIMBO1 aKTHBHOI ydJacTi B TaKMX BiJHOCHHAX, a il HAOyBaTH BiAMIOBiTHUX
paB aaAMiHICTPaTUBHOTO XapaKTepy.

Heo0xi1H0 3a3HaumTH, 1110 aIMiHICTPATHBHE 3aKOHOIABCTBO Mepeadadae
MOKJTHBICTE 0OMEXXEHHS POIIeCyalbHOI MPABO3ATHOCTI UM JII€31aTHOCTI
(HampuKJaz, 3aCTOCYBaHHS BiANOBIAHMX aIMiHICTpaTUBHUX CTATHEHb 3a
BYMHEHHS aJIMiHICTPATUBHUX MPOCTYIIKIB; iICHYIOUi OOMEKEHHSI B yMOBax
Ha/3BHYAHHOIO CTaHy Ta TOLIO).

BinnoBinHuii ctaryc rpoMaasH YKpaiHu B aAMiHICTPaTUBHOMY HpO-
1ieCi MOIIMPIOE HA OCTAHHIX MEBHI aJIMiHICTPATHBHI POLIEYPH, YYACHIUKOM
SIKUX 13 00Ky (Di3MUHUX 0Ci0 MOXKYTh OyTH BUKITIOUHO TPOMA/ISTHU YKpaiHH,
a00 SIKIIO [U1s TPOMAaJIsiH YKpaiHy Y 3aralbHONPUHHATHX A1 BCIX POLEAy-
pax MicTarhes neBHi ocobnmBocti. Hanpuknan, y KAC Ykpainu mictsaTbes
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MPOBaKEHHS, IPUCBAYCHI 0COONMBOCTAM PO3MTISAAY BUOOPUHX CIOPIB,
y SKHX 32 CBOEIO MPUPOJIOI0 MMO3UBAYAMH MOXKYTh BHCTYIATH BUKITFOYHO
TpoMajsiHU YKpaiHu, sK TaKi, [0 MaloTh BUOOPYi ITpaBa.

AMiHICTpaTHBHO-TIPOLIECYATbHUM CTAaTyC TpOMaisiH YKpaiHu Ma€ CBi
BUSIB 1 Y BITHOCHHAX 3 OpraHaMH BUKOHABUOI BIAJH Mij 4ac MPUHHATTS
YIPaBIiHCHKUX PIlIEHb. 3arajoM peaji3allisi BilMOBiIHUX IpaB rpoMas-
HaMH y BiTHOCHHAX 3 OpraHaMH Jep>KaBHOTO YIpPaBIiHHS BigOyBaeThCS
[UISIXOM Y4acTi y JepKaBHOMY YIpaBIIiHHI SIK 0€310cepeHbo, TakK 1 0mo-
CepelKOBaHO, peajtizamii rpoMaIiHIHOM HaJIS)KHUX HOMY ITpaB, BUKOHAHHS
000B’sI3KiB, TIOJIAHHS CKapTH, 3asiBH Ta iH. [5].

BuinsroTs TakoXk BiAMOBIIHI TPYITH aJIMIHICTPAaTHBHO-TIPOIECYaTbHUX
npaB rpomaisH [3]:

— 3aJIeKHO BiJ cTafii aIMiHICTpaTUBHOTO Mpolecy: Npasa, MoB’A3aHi
3 MOXKJIMBICTIO ITOPYIIEHHS IMIHICTPAaTUBHOTO MPOIIECY 3 iHII[IaTUBYU IPO-
MaJIsTHHHA (30KpeMa, ITpaBo Ha oJlepKaHHSI KOHKpeTHOI iH(opMarlii B KoM-
METEeHTHUX OpraHax, NpaBO Ha MOJAHHS 3asBH TOIIO); MIpaBa, MOB’ sA3aH1
3 IOIH(OPMOBAHICTIO IPOMA/ITHUHA TIPO MPUYHHU Ta L1 3aTy4eHHs Horo
10 aIIMiHICTPATUBHOTO MPOIIECY, TOPYIIEHOTO 3 iHIMIaTUBY IHIINX CY0’ €KTIB
(30Kpema, 11e ITpaBa Ha O3HAMOMJICHHS 3 MaTepiaiaMy CIpaBy, Ha OTPUMaH-
Hsl pO3’sICHEHHS ITiZICTaB 3aCTOCYBAaHHS /IO HHOTO IPUMYCOBUX UM aJIMiHi-
CTPaTUBHO-TIONEPEHKYBaIbHIX 3aXO0/iB); MIPaBa, SKi JAFOTh MOXKIHBICTh
rpOMaJITHUHY BIUIMBATH Ha XiJ 1 pe3yJabTaTy aJMiHiCTPaTHBHOTO MPOLECY;
MpaBa, OB’ sI3aHi 3 MOXKIIUBICTIO OCKaPKEHHS TPOMAJITHUHOM JIiid 1 pillieHb
KOMIIETEHTHUX OPraHiB Ta NOCagoBUX 0Cil;

— 3aJIe)KHO BiJl MOKJIIMBOCTI 0COOMCTOrO 3A1HCHEHHS TPOMAAsTHUHOM
aIMIHICTPaTUBHO-TIPOLIECYAILHUX TIPaB: MpaBa, siKi TPOMaJITHHH peai3ye
CaMOCTIHO; TIpaBa, peaizallito KX 3TiIHO 13 3aKOHOM TPOMaJSTHIH Jie-
JIeTy€ 1HIIMM 0c00aM (3aKOHHUM IpeICTaBHUKAM);

— 3a croco0oM Jii CIiJi BUAUINTH: aJIMiHICTPAaTHBHO-IIPOIECyalbHI
TIpaBa, IS peatizamii SKUX TPOMaITHUHY Tpeda 3poOnTH TIeBHi i1, HarpH-
KJIaJl 3asBUTH KJIOMOTAaHHS MpO HaJaHHS HOMY Iepekianada; aaMiHicTpa-
THBHO-TIPOIECYalIbHI TIPaBa, JAJIS pealizallii SKUX TPOMaISTHUHY HeMae
HEeoOXiTHOCTI peanbHO TisATH (HAIIPHUKIIA], TPABO HA PO3TIIS] 3asBH B yCTa-
HOBJICHUH 3aKOHOM KOHKPETHHUH TEPMiH).

PazoM i3 MOXKIIMBICTIO HAOYTTSI BIAMIOBIIHUX MPOIECYalIbHUX TPAB CIIiJT
TOBOPHTH 1 PO 3MIHCHEHHS MPOIeCyalbHUX 000B’a3KiB. Tak, M0 Takux
000B’s3KiB BIIHOCATH a0COIIOTHI 1 BiiHOCHI. [leprini He 3anexarh Bif SKu-
XOCh KOHKPETHUX 00CTaBHH, BOHH, 0€3yMOBHO, ITOKJI/IAI0THCSI HA KOYKHOTO
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(moTpuMaHHS TPaBUI AOPOXKHBOTO PYXY, ririeHi i T. iH.). BigHocHi
000B’SI3KM BUHHUKAIOTH 13 MPABOMIpPHHX JIiH, CIPSIMOBAHHX Ha MPUI0aHHS
MpaB i KOPUCTYBaHHS HUMH (000B’s3Ky a0iTypieHTa, unTada 0i0MoTeKH,
BJIACHHMKA aBTOMOOIJIA 1 T. 1.), 1 IpaBOMOPYIIEHb (HAPUKIAMA, CIIAaTUTH
mrpad) [6].

Takum 4MHOM, aAMIHICTPaTUBHO-TIPOLIECYaIbHUH CTAaTyC rPOMaITHIHA
nepeadadae MOXKIMBICTh MaTH NpaBa Ta BUKOHYBAaTH 00OB’SI3KH, a TaAKOXK
HaOyBaTHu MpoIecyalbHUX IIPAB Ta 3MIHCHIOBATH IIPOLECYalbHI 000B’ I3KU
B a/IMiHICTPaTUBHO-TIPOLIECYAIbHUX IPAaBOBIJHOCHHAX.

IHO3emIi, ocoOu Oe3 rpoMaTHCTBA, a TAKOXK 1HII Kareropii ocio, sKi
He TIepe0yBaroTh y IPAaBOBOMY 3B’ 3Ky 3 JIepP)KaBor0 YKpaiHa, MOXYTh TaKOK
BUCTYIIaTH YYaCHUKAMH aMIHICTPAaTHBHO-TIPOLIECYAIHUX PABOBITHOCHH.
[liaTBEepIKEHHAM LILOMY € KOHCTUTYLIIHE MOJIOKEHHS CTaTTi 26, 3TifHO 13
SIKMM 1HO3eMIIi Ta 0CO0H 0€3 rpOMaISIHCTBA, 1110 IIepeOyBaroTh B YKpaiHi Ha
3aKOHHUX MiJCTaBaX, KOPUCTYIOTHCSI OJHAKOBHMHU IIpaBaMH 1 cBoOogamu,
a TaKo)XK HECYTh Taki cami 000B’S3KH, 110 i TPOMASIHH YKpaiHH.

3akonoM Ykpainu «[Ipo npaBoBuii cratyc iHO3eMIIiB Ta 0cib 6e3 rpo-
MaJISTHCTBaY [ 7] BU3HAUEHO MPaBOBHH CTATyC iHO3eMIIiB Ta 0cib 0e3 rpoma-
ISTHCTBA, sIKi nepeOyBaroTh B YkpaiHi. Llum 3akoHOM iHO3eMIiB Ta 0ci0 6e3
TPOMAJISTHCTBA TIO/IJICHO HA YOTHPH TPYIH: SIKi IepeOyBaroTh Ha TEPUTOPIT
VYkpaiau Ha 3aKOHHHX ITiZICTaBaX; sSKi MOCTIHHO MPOKUBAIOTH B YKpaiHi; sSKi
TUMYACOBO NepeOyBaloTh Ha TEPUTOPii YKpaiHu; SIKi THMYACOBO IIPOKUBA-
IOTh B YKpaiHi.

IHO3eMIIi Ta 0coOm Oe3 TpoMasIHCTBA, K 1 TpPOMaIIHu YKpaiHu, He-
CyTh aJIMIHICTPAaTUBHY BiAMOBIJaNbHICTH 3TiHO 3 HOpMaMu Kogekcy
VYkpainu npo agMiHICTpaTHBHI MPaBONOPYIIECHHS, MOXXYTh OyTH T03HBa-
YaMUu B aIMiHICTpaTHBHOMY CYJIOYHHCTBI, @ TaKOX OpaTdu ydacTh y He-
IOPUCAMKUIHHUX MpoBakeHHsX. [Ipy nboMy 0 1i€i kaTeropii ocid HopMu
a/IMiHICTPaTHBHOTO 3aKOHOJAaBCTBAa BCTAHOBIIOIOTH OCOOIHMBOCTI peari-
3arii HUMH CBO€1 aMiHICTpAaTUBHOI MPOIECyallbHOT TPaBOCYO €KTHOCTI,
10, 30KpeMa, MO3HAYa€ThCA HAa MOXKIIMBOCTI y4acTi B OKpEMHUX BHAAX
aJIMiHICTpaTHBHO-IIPOIECYaTbHUX MPaBOBiqHOCHH. Hanpuknaa, TUIBKH
J10 iHO3eMIIiB Ta 0cib 6e3 rpoMaastHCTBa MOKe OyTH 3aCTOCOBaHH TaKUN
BHJ 3aX01y aIMiHICTpaTHBHOTO MPUMYCY, K BUABOPEHHsI, a00 came 3 Li€l
MiJICTaBH Cy0’€KT BJIAJHUX [TOBHOBAXCHb MOXKE 3BEPHYTHCS 110 aMiHi-
CTPaTUBHOT'O CYLY.

AMiHICTpaTHBHO-TIPOLIeCyaIbHUI cTaTyC ODKEHIIB BU3HAYEHO 3aKo-
HoM Ykpainu «[Ipo OikeHIiB Ta 0ci0, siKi MOTpeOyIOTh JOAATKOBOTO 200

171



BicHuk N1 [72] MumarHsa admiHicmpamueHo20 npasa

TUMYACOBOTO 3aXUCTY» [8]. 30KpeMa, BUKIIOYHO Taka rpyma ocid BcTymnae
y BIZITHOCHHY 3 JICPKABOIO 1110JI0 BU3HAHHS OiXKeHIIeM ab0 0c00010, siKa Mo-
TpeOye TOaTKOBOTO 3aXUCTY, BTPATH UM M030aBJIEHHS TAKOTO CTaTyCy.
VY posn. III uporo 3akoHy BU3HAuYeHO IMpaBa ODKEHI(IB, peami3allis KX
BiIOYBa€THhCS TAKOXK Yy PaMKax aJMiHICTPaTHBHO-NIPOIECYATBHUX TPaBO-
BITHOCHH.

[TuTanHs agMiHICTPaTUBHOI MpoLECyanbHOI MPaBOCYO’ €EKTHOCTI IOpPH-
JUYHOT 0CcO0M CJIijJ MOB’A3yBaTH 13 3arajbHOI0 aJMIiHICTPATHBHOIO
npaBocyO’ €KTHICTIO, sIka BUHUKAE y FOPHIMIHOI 0COOM 3 MOMEHTY peecTpa-
uii 3rigHo i3 3akoHoM Ykpainu «IIpo nepikaBHY peecTpauito IOpHITIYHIX
0cib Ta ¢izuuHux ocio-mianpuemiiBy [9]. Cam ¢daxt nepxaBHoi peectparii
IOPUANYHOI 0COOH € BUIOM aMiHICTPaTHBHUX IPOBAKEHb.

Sk 3a3Ha4a€THCSA, 3MICT 1 00CAT aMiHICTPAaTUBHOI IPaBOCYO’ €KTHOCTI
IOPUIINYHOT 0COOU 3aJIeXKHTh, 30KpEMa, 1 BiJl opraHizamiiHoi GopMH 0pH-
TUYHOI 0coOu (OpraH, yCTaHOBA, MiJMPHEMCTBO, 00’ €THAHHS TPOMAJISTH
towo). KOpuanyni ocobu peanizyroTh CBOi IpaBa Ta 000B’sI3KH y cdepi
myOnivHOT anMiHicTpallii, 30KpeMa, Y BiTHOCHHAX, TIOB’ SI3aHHX 3 OJIEPIKaH-
HSM aJIMIHICTPAaTHBHUX IOCIYT, 3 JI€PXKaBHUM HAIJISIIOM i KOHTPOJIEM 3a
TOCIOAPCHKOI0 JisUIBHICTIO 1TieT 0cobu Toro [10].

BignoBigHuii o0csr agMiHICTpaTUBHOI HpoIECyalbHOI IPaBo-
Cy0’€KTHOCTI IOPUANYHUX 0Ci0 3aJIeXKUTh 1 Bij 3araiabHOI aAMiHICTpaTHUB-
Hoi mpaBocy0’exTHOCTI. KOpuamuHi 0coOM MOXKYTh BUCTYIATH CyO €KTaMU
y PI3HUX aIMiHICTPaTUBHUX MPOBAPKEHHAX (HANIPHUKIIAJ, PeecTpaliiiHi,
JO3BUTHHI IPOBAHKEHHS ), 1HIIIFOBATH aIMiHICTPaTUBHUN TI030B, a TAKOXK
MOCag0BHUX 0Ci0 IOPUANYHUX 0Ci0 Moke OyTH HPUTIATHEHO 10 aaMiHiCTpa-
THUBHOI BiIMOBIJAJILHOCTI 32 OKPEMI BUM aJAMIHICTPATUBHHUX MPOCTYIIKIB.

IOpunnaanmMu ocobamu MOXYTh OYyTH TpoMajchKi 00’ €THAHHS
(00’enHaHHs rpoMaisiH), OAHAK B aAMIHICTpaTUBHOMY NpaBi BOHU HaOyBa-
I0Th TUX TIpaB Ta 000B’sI3KIB, SIKI pEaNli3yIOThCsl Y MEBHUX BHUJAX ajMiHi-
CTpPaTWBHO-TIPABOBUX BiTHOCHH. B anMiHicTpaTHBHOMY TpOIieci TpOMaJIChKi
00’eTHAHHS TAKOXX BHUCTYIAIOTh OKPEMOIO JIAHKOIO TPYIIU «HEBIIAaJHIX)
Cy0’€KTiB, OCKUTbKH MalOTh CBOi OCOOJMBOCTI B YTBOPEHHI, JisSUIBHOCTI,
a TakoXX MPUNUHEHHI TIsUIBHOCTI Ta 3aXHMCTi CBOiX mpaB. ['pomanchki
00’eHaHHSI SIK OpraHi3aliiHO-PaBOBE YTBOPEHHS BiAPI3HIIOTHCS Bij iH-
[IMX FOPUIUYHUX 0Ci0 i 0COONIMBUM CTaTyCOM CBOIX YJICHIB Ta 3aCHOBHH-
KiB, SIKi MOXXYTh HaOyBaTH Ha BiJIMiHY BiJl iHITNX (Qi3UIHUX Ta FOPUITIHUX
0ci0 He WIeHIB Ta He 3aCHOBHUKIB TPOMAJICBKUX 00’ €JHAHb TOJaTKOBUX
npas Ta 000B’S3KIB.
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[IpaBoBi OCHOBH YTBOpPEHHS TPOMaJCHKHX 00’ €HaHb BpPeryibOBaHi
3akoHoM Ykpainu «[Ipo rpoMazachki 00’ eaHaHHD» (BBEACHO B [Iit0 3 1 ciu-
Hs 2013 p.) [11]. 3okpema, TpomMasickke 00’ €THAHHS 3a OpraHi3aliifHO-TIpa-
BOBOIO (DOPMOIO YTBOPIOETHCS SIK IPOMaIChKa OpraHizaiiist abo rpoMaacbka
ciinka. [lum 3akoHOM mependadyeHo BIAMOBIAHI MpaBa IPOMaJChKUX
00’€THaHb, SIKi BOHM MOXYTh Pealli3yBaTH Y paMKax aJMiHiCTPaTHBHO-TIPO-
LecyalbHUX NPaBOBIJHOCHH: 3BEPTATUCA Y TIOPSIKY, BASHAYCHOMY 3aKOHOM,
JI0 OpraHiB JIep>KaBHOI BJIaJ Iy, OPTraHiB Biaau ABTOHOMHOI PecnyOmiku
Kpum, opraniB miciieBoro caMoBpsiAyBaHHS, iX IMOCaJOBHX 1 CITYKOOBUX
0ci0 3 MPONO3HLIAMHE (3ayBaKEHHSIMH ), 3asiBaMU (KJIOTIOTaHHIMM), CKapra-
MU, OZIEPKYBAaTH Y TIOPS/IKY, BU3HAYEHOMY 3aKOHOM, IyOIIivHy iH(pOopMaIliro,
10 3HAXOAUTHCS Y BOJOIHHI Cy0’€KTiB BIaJHUX MOBHOBA)XXEHb, 1HIITNX
po3mopAaHUKIB myOniyHo1 iH(opManii; OpaTu y4acTb y HOPSIKY, BU3HA-
YEHOMY 3aKOHOABCTBOM, Y PO3POOJICHHI MPOEKTIB HOPMATHBHO-IIPAaBOBUX
aKTiB, III0 BUJAIOTHCS OPraHaMu Jep>KaBHOI BJIaly, OpraHaMu Bilaau ABTO-
HoMHOI PecnyOniku Kpum, opranamu MiclieBoro caMoBpsiAyBaHHS i CTOCY-
FOThCS ChepH AisTIBHOCTI TPOMAICHKOro 00’ €THAHHS Ta BAXKIMBUX ITUTaHb
JEP>KaBHOTO 1 CyCHIJIBHOTO JKUTTS;, TPOBOIUTH MUPHI 3i0paHHs; Oparn
y4acTb y OPAIKY, BU3HAYEHOMY 3aKOHOJABCTBOM, Y POOOTI KOHCYIIETaTHB-
HUX, I0PaJuuX Ta IHIINX JOTIOMIXXHHUX OPTaHiB, [0 YTBOPIOIOTHCS OpraHa-
MU JepXaBHOI BIaaH, opraHaMu Biaaau ABroHoMHOI PecnyOniku Kpuwm,
OpraHaMH MiCLIEBOTO CaMOBPSIAyBaHHS ISl MPOBENCHHS KOHCYIbTAILIH
3 IPOMAJICBKUMHU 00’ €JHAHHIMHM Ta IMiJrOTOBKHA PEKOMEHIAIIN 3 IIUTaHb,
10 CTOCYIOThCA c(hepH IXHBOI TisSUTBHOCTI.

Taxum 4MHOM, aIMiHICTPAaTUBHO-TIPOLIECYaJILHHN CTATyC Cy0’ €KTiB, HE
HaJJICHUX BIaJHUMHU ITOBHOBA)XEHHIMM, XapaKTEPU3Y€ETHCSI CYKYIHICTIO
aJIMiHICTPaTUBHO-TIPOIIECYaJHHHUX MpaB Ta 000B’A3KiB, TapaHTii iX 3a0e3-
TIEUEHHsI, peai3allisi SKUX BiJIOYBa€ThcA Yy paMKaxX pi3HUX BUJIB aJIMiHi-
CTPaTUBHO-TIPOLIECYTBHOI IISUTEHOCTI (aIMIHICTPaTHBHO-TIPOIIECYaTbHUX
MPOBaJPKEHB). YPaxOBYIOUH 1€, aJMiHICTPAaTUBHE 3aKOHOJIABCTBO YKpaiHU
norpedye pehopMyBaHHS 3 TOYKH 30pY IOLIIBHOCTI ICHYIOUOTO PETYIIIO-
BaHHS aJAMIHICTPaTUBHO-TPOLIECYaTbHUX MPABOBiITHOCHH.
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My3a O. ATMUHHCTPATHBHO-MIPoOLecCyaabHbIi cTaTyc Cy0beKTOB, He Ha-
JeJeHHBIX BJIACTHBIMH MOJHOMOYHSIMHU

B crarse paccMOTpeHBI 0COOCHHOCTH aIMUHUCTPATUBHO-TIPOIIECCYaTFHOTO
cTaryca CyObeKTOB, HE HAJICICHHBIX BIIACTHRIMHE TIOJTHOMOYHSAMU. AKIICHTHPOBAHO
BHUMaHHE Ha HEOOXOIMMOCTH COOJTIOZICHUSI TIPaB ¥ 3aKOHHBIX HHTEPECOB (hU3HMUe-
CKHX U IOPUIMYECKHX JIMI B chpepe aJMUHICTPATHBHO-TIPOLIECCYATBEHOTO PEryin-
pOBaHMsI.

K rpymnme «HeBIAaCTHBIX» CYOBEKTOB B aIMUHHCTPAaTHBHOM Ipoliecce Npej-
JlaraeTcst OTHOCUTH: 1) rpaskaaH YKpauHsl; 2) MHOCTPAHIIEB M JIUILL 6€3 TPakIaHCTBa,
3) OeKEeHIIeB | JIUI], KOTOPBIE HYXXIIAIOTCSl B TOTIOJHUTEILHON WM BPEMEHHON
3amure; 4) IOPUINIECKUX JIAI (KPOME TOCYIapCTBEHHBIX OPTaHOB, YUPESKICHUH,
KOTOpBIE HMEIOT CTaTyC FOPUANIECCKOTO JINIA); 5) 00mIecTBeHHbIE 00BEINHECHNS.

AIMUHHCTPaTHBHO-IIPOIIECCYANBHBIN CTAaTyC CYOBEKTOB, HE HAJlEICHHBIX
BJIIACTHBIMH TIOJTHOMOYHMSMH, XapaKTePHU3yeTCS COBOKYITHOCTEIO aIMUHHUCTPATHBHO-
MIPOIeCCYyallbHBIX MTPaB W 00S3aHHOCTEH, TAPAaHTHI UX 00ECIICUeHs, Peau3allus
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KOTOPBIX IIPOUCXOJUT B paMKaX Pa3HbIX BUJIOB a]MUHUCTPAaTUBHO-IIPOLIECCYaTbHOM
JeATeNBHOCTH (3 AMUHHUCTPATUBHO-TIPOIIECCYAIbHBIX TIPOU3BOJICTB).

Knrouesvie cnoea: agMIHUCTPATHBHO-IIPOIIECCYabHBIC TPABOOTHOIICHHUS,
TOCYIapCTBEHHOE YIIPABJICHHUE, CYOBEKT, a IMIHICTPATHBHOE IIPON3BOACTBO.

Muza O. The Administratively-Judicial Status of the Subjects, Unpro-
vided with Public Powers

In the article the features of administratively-judicial status of the subjects,
unprovided with public powers are considered. Attention is accented on the neces-
sity of inhibition of the rights and legal interests of physical and legal persons in
the sphere of the administratively-judicial regulation.

To the group «non-power» subjects in the administrative process is suggested
to take in: 1) citizens of Ukraine; 2) foreigners and persons without citizenship; 3)
refugees and persons which need additional or temporal defence; 4) legal entities
(except for public bodies, establishments which have status of legal entity); 5)
public associations.

Administrative judicial status of subjects, unprovided with public powers is
characterized an aggregate of the administrative judicial rights and duties, guaran-
tees of their providing, realization of which takes place within the framework of
different kinds administrative judicial activity (administrative proceeding).

Keywords: administrative procedure legal relations, public administration,
subject, administrative proceeding.
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VK 342.92(477) I. Tkau, kaHZU[AT OPUANYHUX HAYK, [O-
ILIeHT, ToLeHT Kadeapyu agMiHicTpaTMBHOTO
Ta ¢iHaHCOBOro mpaBa JIbBiBCbKOrO Hallio-
HajIbHOTO yHiBepcurery im. I. @panka

IIpyHIMIu c1y>k60B01 FiANTBHOCTI
Yy HOBOMY 3aKOHi YKpaiHu
«IIpo gep>kaBHY CIy>KOy»

VY craTTi mpoaHani3oBaHi 3MiHH, AKi 3HAWIUIA CBOE 3aKPIiIJIEHHS B HOBOMY
3akoHi Ykpainu «IIpo nepkaBHy ciry>k0y» 1010 IPUHINIIB JIEP>KaBHOI CIIYKOH.
Psit mpUHIMITB € [IIKOM HOBUMH (IIPUHIIMIT BEPXOBEHCTBA MpaBa, MONITHYHOT He-
yIepemKeHOCT], IPO30POCTi), a 1HIII Jemo 3MiHeHi 3MicToBHO. OcobnuBa yBara
MPUIIISETHCSI HOBUM IPUHIUIIAM JEepPKaBHOI CIIy>KOH, IX poJi y CTaHOBIICHHI
SIKICHO HOBOTO 1HCTUTYTY IyOTi9HOI CITy>KOH.

Kniouosi cnosea: nepxasHa ciyx0a, NpUHINIH, MyOniyHa ciryx0a, iIHCTUTYT
JepHKaBHOT CITyXKOH, KOPYIILIi.

[MpuHIUIH, SIKi € 00’ EKTUBHUMH 32 3MICTOM 1 Cy0’€KTUBHUMH 32 (DOPMOIO,
HECYTh JOCUTh BArOME THOCEOJIOT YHE, METOIOJIOT YHe, iIHPOPMATHBHE 1 Op-
raHi3aniiHO-ynpaBliHChKe HaBaHTaKeHHsI. BoHM € cBoepimHuM QyHIaMeH-
TOM Oyab-s1Koi HaaOYIOBH 1, 30KpeMa, iHCTHTYTY JIep>KaBHOI CIy:kOu. Yemix
LBOT0 iHCTUTYTY Oy[e OYEeBHIHUM TOAI, KOJIM NPUHLMIIK HE JIULIE IEKIapy-
I0ThCA, & HUMH Oe3M0cepelHbO KEPYIOTHCS Ha MPAKTHUIl, KOJH HUMH HpO-
HU3aHa BCs CITY’K00Ba MisUTBHICTD. | HaBMaku, irHOpyBaHHS TIPUHITUTIIB MOXKE
MIPU3BECTH JI0 PYHHIBHUX HACHTIJIKIB, a IHKOJIM — KaracTpo]iuyHuX.

[ompwm pi3Hi nymku, pedopmu, 0a30Bi IPUHIUIH 1 MIHHOCTI TTOBHHHI
3ajuIaTucs He3MiHHUMH. Kepyrounch MMy MpUHIMIIAMHU, MOXKHA LIOCh
BIIOCKOHAITIOBATH, TPOCKTYBATH, MPOTHO3yBaTu. OHAK KOIU MPHHIIAITA
Pi3HI, HEMOXJIMBO 3HAWTH CIIIJIFHY MOBY HaBiTh BHCOKOKBaTi(hiKOBaHUM
crerianictaM. BoHH 3yMOBJIIOIOTh 3HAYMMICTh, 3aKOHOMIPHICTD 1 COIliallb-
HY ILIHHICTh BIJIHOCHUH, SIKi BAHUKAIOTh Ha JIEPXKaBHIN CITykKO1.

HepxaBHa cinyx0a IPyHTYEThCS Ha OCHOBHMX IPUHITUIIAX OpraHizarii
1 AISUTBHOCTI AEp>KaBHOTO amapary, OOHaK i BIAcTUBI i crielianbHi MpUH-
LUIH, 3aKPiMJIeHI B IiI0YOMY Ta HEIOJABHO NPUIHATOMY HOBOMY 3aKOH1
Vkpainu «Ilpo nepxaBHy ciryk0y».

[IpaBoBe 3akpiruieHHs] TPUHIUITIB JeP>KaBHOI CIIykOu 00yMOBIIIO€
(YHKIIOHYBaHHSI IepKaBHUX OPTaHiB, JisUTbHICTH IEePKaBHUX CITYKOOBIIIB,
CTa0UTBHICTE JEPKABHO-TIPABOBOTO PETYIIOBAHHS JIEP’KaBHO-CITY)KOOBUX
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BiTHOCHH, a TaKOX OOTPYHTYBaHHS TE€HACHIIN PO3BUTKY 3aKOHOAABCTBA
PO JIEP’KaBHY CITyXOy.

[puHnINTN nepxaBHOI cayX0U BiA0OpakaroTh HAHOIIBII CYTTEBI CTO-
POHU opranizauii 1 pyHKIIOHYBaHHS HE TUIBKH caMmoi IepKaBHOI CIyKOH,
a i yciei cucTeMu Iep)KaBHUX OPraHiB, BU3HAYAOTh 3MICT CKJIAJHUX
B3a€MO3B’s3KiB BCEpPEIHHI caMoi cucTeMH. J{Jsl mpukiasy, BOHU BU3HAYa-
I0Th TaKi Aep:KaBHO-YIPABIIHCHKI 3B S13KH, SK: 1) po3momnin npaui; 2) Tepu-
TopiasbHa opraHizailis (LIEHTpaJbHE 1 MICIIEBE YIpPaBIiHH:A); 3) raays3esa
opraHizaris; 4) iepapxist opraHizariii; 5) po3moaiJl TOBHOBaXEHB i KOMITe-
TEHII{ MK HEHTPaJILHUMH 1 MiCLIEBUMH OpraHaMH MyOJiuHoi aaMiHicTpa-
uii [1, c. 199].

3akoH Ykpainu «IIpo nepxxaBHy ciryxOy», nmpuiiHatuii 17 nmucronana
2011 p. i sxuit HabyBae unHHOCTI 3 1 ciuns 2014 p. [2], 3akpinuB HOBY
cucreMy npuHImMiB. Cepesl HUX MOXKHA BUIITUTH KOHCTUTYIIHHI TIPUH-
LUIIK: BEPXOBEHCTBO MpaBa; MaTpPioTH3M 1 CIyXiHHS Hapoay YKpaiHu;
3aKOHHICTb, PIBHUH JOCTYN A0 AEPKABHOI CIIy>KOM Ta MPUHIUIH CITYK-
00BOT IisILHOCTI: MPOdecioHai3M, 100pOUECHICTb, OIITHYHA HEYIIepe-
JOKEHICTh, TIPO30PICTh MISITBHOCTI, IEPCOHANbHA BiMOBIAANBHICTD JEp-
YKABHOTO CITYKOOBIIS.

[TpuHIMI BepXOBEHCTBA TIpaBa BUMArae miAnopsAKyBaHHS JIisUTbHOCTI
Jep>KaBHUX OPTaHiB 3aJJOBOJICHHIO 1 3aXUCTY IPaB JIIOAWHH, 3a0€3CUCHHIO
ix mpiopureTHOCTI. [HIIMMHU cOBaMu, BCS TisUTBHICTD AEP)KaBHOI CITy:KOM
MOBHHHA CIIPSIMOBYBAaTUCh Ha CITYXKIHHS iHTEpecaM KO>KHOTO ITpOMaITHIHA
i Hapoxy B 1iomy. Tomy, sk 3a3Ha4MB cBOTO Yacy B. b. ABep’stHOB, po0-
JieMa BepXOBEHCTBA MpaBa MO)ke OyTH HAcCTpaBli pO3B’si3aHa Y KOHTEKCTI
HaJIaro/KSHHs [IMB1II30BaHUX B3a€MO3B’SI3KIB (BIIHOCHH) JIFOIUHHM 3 JIEP-
YKaBHUMHM OpraHaMH Ta iX Moca0BUMH 0co0aMu. [HIIMMU clI0BaMH, peab-
HO YWHHUI PEXUM IIUX B3a€EMOBIHOCUH — II€ 1 € CIIPaBXHIN cTaH 3a0e3-
TICUCHHSI BEPXOBEHCTBA NpaBa B JiepyKaBi 1 cycniibeTBi [3, ¢. 3].

BrnacHe npuHLMI BEpXOBEHCTBA MIpaBa BUMarae, oo 3rajaHi B3aeMo-
BiJHOCHHHM OyJIM MaKCUMaJbHO 30pi€HTOBaHI Ha e()eKTUBHE 3a0e3MEUECHHS
peasnizariii npas i cBOOO JIFOAMHHU 1 IPOMajiHHUHA. BiH MOBUHEH BTiIOBA-
TUCh Y IIPaBOTBOPYY Ta MPABO3aCTOCOBHY AiSIBHICTH MOCANOBUX OCi0
Jep>KaBHOI CITyKOH Ta KOKHOTO JIEp>KaBHOTO CITY>KOOBIISI — (YHKIIOHEpa.
Ixmi pimenns i AisAbHICTH, COPAMOBAHA HA iX BUKOHAHHS, MAlOTh OyTH
MIPOHHUKHYTI i/IeIMU COMIANIbHOI CIPaBEUTMBOCTI, TyMaHi3My, BKIIO9aTH
TaKi COLiaJIbHI PErYISATOPH, SIK HOPMH MOPaJIi, TpaaAuLii, 3Budai, ki cop-
MYBAJINCh Y CYCHiIbCTBI. BepxoBeHCTBO TpaBa mnepepbadae 3aKOHHICTh
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pilieHb Ta AisIBHOCTI, 3aCHOBaHy Ha BU3HAHHI Ta 0€33aCTEpPeKHOMY MpH-
WHATTI HAHBUIOI IIIHHOCTI JIIOAMHH, i1 3aXMCTI BijJ CBaBIUIA BIIAJHHUX 1H-
CTUTYLIH Ta mocagoBux oci0. BriacHe 1151 BUMOTa MOLIMPIOETHCS caMe Ha
JisUTBHICTH OpraHiB myOMiYHOI BIa Iy, 30KpeMa, Ha ocagoBUX 0cio.

[TpuHIMIT BepXOBEHCTBA MpaBa y 3B’ SI3Ky 3 UM Mependadae 0OMexKeH-
HS IUCKPELiIHUX TOBHOBAKEHb, TOOTO MPUUHATTSA NOCATOBUMH 0COOaMHU
neprkaBHOI (yOigHOT) CITyOu pillieHb Ha BIACHUH PO3CY/ MOBHHHO Mij-
MOPSIIKOBYBaTUCh YTBEPIKEHHIO Ta 32a0€3MeUeHHIO MPaB 1 cBOOO JIFOIUHHY,
SIK1 € HEBiJI' EMHIMH 1 HEBiTIy>KyBaHUMH. TOMy MeXi JUCKPEIiHHUX TOBHO-
Ba)KEHb TAKO)K MAIOTh BCTAHOBJIIOBATUCH 3aKOHOM.

[MaTpioTnsm i ciyxiHHS YKpaiHCHKOMY HapoJly O3Havae JIF0OOB JI0
cBO€1 baTbKiBIMHM, Bi/IaHICTh CBOEMY HapOJIOBI; Bi/IaHICTh YOMY-HEOYb,
m060B 10 vorock [4, c. 711]. Ins nepaBHOTO CIIy>KOOBIL LIeW MPUHLIMIT
BUSIBIISIETHCS Y BIJIAHOCTI CBOEMY TIpodeciiiHoMy BUOODY, Oe3710TraHHOCTI
y ciIy)00BUX BiTHOCHHAX, BiNOBIaTbHOMY CTaBJIEHHI A0 JOPYy4YeHOI
CHpaBH, IPUHLHUIIOBOCTI Y CTOCYHKAX 13 CITiBIpaliBHUKaMH i TpOMaasiHaMU.
JismbHICTIO CITy>KOOBIISI TOBUHHO KEPYBATH YCBIJIOMJICHHS TOTO, IO BiH HE
3apo0iIsie, a BUKOHYE TPOMAISIHCHKUN 000B’S130K; HE MPALIOE, a CIYXKHUTh,
TypOy€eThbcs HE TUIBKH PO cebe, a i€ i 3arajJbHOro Onara, CIyKUTh «B
Yy)KUX IHTEepecax».

Le#t mpuHIAT 3HAWIIIOB CBOE BimoOpaxkeHHs B TeKcTi «lIpucsaru nep-
YKaBHOTO CITY>KOOBIISI», 1€ BiH 3000B’ A3Y€THCSI BIPHO CIIYKUTH YKpaiHCBHKO-
My Hapojy, OBaXKaTH Ta OXOPOHSATH IpaBa, CBOOOHM 1 3aKOHHI IHTEpecH
JIIOOVHY 1 TPOMasIHUHA, YECTh JICPXKAaBH.

[TpuHIMI 3aKOHHOCTI 03HAuae, o npodeciiiHa iSUTbHICT Jep KaBHIX
CITy>KOOBIIIB 3/1IHCHIOETHCSI B paMKaX 3aKOHY 1 Ha OCHOBI 3aKOHY, IO 3HAa-
XOIUTH CBiM BUSIB Y TAKOMY:

a) BepxoBeHCcTBO KoHcTuTywil YKpainu, sike cripsiMoBaHe Ha 3a0e3re-
YEeHHS! TOYHOTO 1 HEYXHMIBHOTO JoTpruMaHHs KoHCTUTYIIT i 3aKOHIB BciMa
opraHamH IyOTigHOI afMiHICTpaIllii, BCiMa mocaIoBUMH 0co0amu i AeprkaB-
HUMH CIIy’)KOOBILSIMH, BCiMa TpoMajsiHaMu 1 opranizanismu. [lixzakoHHi
HOPMATHBHI aKTH TIOBUHHI JIISITH 1 3aCTOCOBYBATUCH JIUIIIE B TOMY BUIIAJIKY,
SIKIIIO BOHH PETYJIOIOTH BiTHOCHUHU, He BperynboBadi KoHcTHTyi€eto 1 3a-
KoHaMmu. | Taka MpakTHKa OBHHHA 3BOAUTHUCH A0 MiHiMyMmy. CTepeoTun
BiJIOMY0T HOPMOTBOPYOCTI 1 YIPaBIiHCHKOT MPaBO3aCTOCOBHOI MPAKTUKU
€ Ha/I3BUYaiiHO HeOe3MeyHNM 1 CynepednTs ifeanam JeMOKPAaTUIHOiI, Ipa-
BOBOI iepaBu. JKozeH akT oprany my0iuHo1 aamiHicTpanii abo mocagoBoi
0co0M HE MOXKe IMIJIMIHATH CBOIM PETYIIIOBAHHSM 3aKOH, a OyIb-sKi 1X Jii

178



MpuHyunu cnyx60860i 0ianbHOCMi y HO8OMY 3aKoHi YKpaiHu...

MOBWHHI MaTH CBOIO MiJICTAaBY B 3aKOHi, TOOTO IPyHTYBaTHCh Ha CTIELiaIbHO-
JIO3BUTLHOMY THII MIPABOBOTO PETYIIOBAHHS;

0) piBHICTB yCiX Iepe]T 3aKOHOM i CYZIOM, sIKa BUTUTUBAE 3 KOHCTUTYIIIN-
HOT HOPMH MPAMOI Aii, — HEBigUYXYBaHICTh IpaB 1 CBOOO JIIOJUHHU.
OO00B’30K 1X BU3HAHHS, JOTPUMAaHHS 1 3aXHCTY — IIe camMa CYTHICTh Ipo-
(eciiiHoi cy)k00BOi iSLTEHOCTI.

Koncturyuis Ykpainu rapantye ui npasa i cBOOOAM, BCTaHOBIIOE Bifl-
MOBIJJAJILHICTD MOCAIOBUX 1 CITY>)KOOBHUX 0Ci0 32 MPUXOBYBaHHS (DaKTIB Un
o0cTaBuH, SKi 3arpOXKYIOTh KUTTIO, 37J0POB 10 TPOMAJISTH, Tiepeadadae Bin-
IIKOYBaHHSI [ITKO/IX, 3aBIaHOT HETIPABOMIPHUMU JisIMH Y O€3/iSUTbHICTIO
Jiep>KaBHUX OPraHiB Ta MOCaJI0BUX 0Ci0;

B) 00OB’SI3KOBICTH IIJISl IEP’KaBHHUX CITY>KOOBIIIB pillIeHb, MPUIHHATHX
Jep>KaBHUMH OpraHaMH 1 KepiBHHKaMHU BULIOTO PiBHA Ta 6e3mocepeHiMu
KepiBHUKaMH. Tak, y cT. 5 HOBOro 3akoHy 3a3Hau€HO, IO Aep>KaBHUN
ciTy)00Belh MIOBUHEH BUKOHYBAaTH B MEXKaxX IMOCAJ0BHX O00OB’SI3KiB pi-
LICHHS JepXKaBHUX OpraHiB Ta/a0o0 opraHiB Bi1aau ABTOHOMHOI PecryOmi-
ku Kpum, a Takox Haka3u Ta NOpyUYEHHs KEpIBHUKIB, HaJaH1 B Mexkax ix
MTOBHOBa)XKE€Hb. 3BICHO, IO IIi HAKAa3W Ta JOPYUYEHHS MOBUHHI OyTH 3aKOH-
HUMH. Y pa3i BAHUKHEHHS CyMHIBY 1010 3aKOHHOCTI HaIaHOTO JOPYYEH-
HA, K iependadeHo B 1. 3 cT. 12 3akony Ykpainu «IIpo nepxaBHy ciryx-
Oy», IepKaBHUM CITy>KO0OBEIb Ma€ IPAaBO BUMAraTu MMCbMOBOTO MTiATBEP-
JDKEHHS LIbOTO AOPYYEHHs, Micisl OTPUMaHHS SKOTO 3000B’s3aHMi Horo
BHUKOHaTH. Lle ciry>)KuTHMe rapaHTi€ro JJis 3BUTBHEHHS JIEPKABHOTO CITYXK-
OOBIIA B/ BIATIOBiJATBHOCTI, SKIO JOPYYEHHs Oy/ie BU3HAHE HE3aKOHHUM
y BCTaHOBJICHOMY MOPSAKY, KPiM BUTIQAKIB BUKOHAHHS SIBHO 3JIOYHHHOTO
Hakasy.

Brnacue moTpruMaHHS BKa3aHUX BUMOT NPUHIMITY 3aKOHHOCTI 3a0€3-
MeYy€eThCSA PI3SHUMHU BUJAMH KOHTPOJIIO, y TOMY YUCII i CyIOBHM.

[puHIMI piBHOTO JOCTYIY J0 JAEPKaBHOI CIIyKOW BUCTYIIAE 3ac000M
peanizarii OiTbII MHUPOKOTO MPUHIIUITY — MIPHHIIAITY JEMOKpaTu3My. 3a-
kpimnenuit y ct. 38 KoHctuTynii Ta cT. 3 3aKoHy NpUHLIUI 03HAYA€E TAKOXK
CTBOPEHHS PIBHHX YMOB JUIsl IPOXOPKEHHS IEPIKABHOT CITY»KOM ISl BCiX
rpoMazsiH YKpaiHu, sSIKHM BUIOBHMIIOCH 18 pOKiB, HE3aJeKHO Bix pacw,
KOJIbOPY WIKIpH, MONITUYHHUX, PENIriiHUX Ta 1HIIMX NepeKOHaHb, CTaTi,
€THIYHOTO Ta COMiaJIbHOTO MOXOKEHHS, MATHOBOT'O CTaHY, MICIIS IPOXKH-
BaHHsI. | 0JIOBHOIO BUMOTOIO € IPOMaISIHCTBO, PiBEHb MpodeciiHoi KomIe-
TEHIIi1, HATIPSM ITiJITOTOBKH (CHEIiaIbHOCTI) Ta BUIbHE BOJIOMIIHHS JICpKaB-
HOIO MOBOIO, III0 € HOBUM BRXKIIMBUM IOJIOKEHHSIM 3aKOHY.
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OpHak ciif 3a3Ha4MTH, IO NPaBO PIBHOTO JOCTYIY IO AEP>KaBHOI
CITyXOH He € aOCOITFOTHIM, HOTO peartizallisi 00yMOBJIEHa PSIOM JOJaTKOBHX
BHMOT, 30KpeMa: BiKy, OCBITH, CTaXy pOOOTH, JOCBiTy poOOTH Ha MEBHUX
nocajax, CIiabHOI CIyX0H 3 OMM3bKUMH 0CO0aMH, SIKIIO BOHU I1epedyBa-
THMYTh y 0e3M0CcepeIHbOMY IiANOPSIKYBaHHI; [M030aBICHHS MpaBa 3a-
WMarucs MisTTBHICTIO, TIOB’13aHOI0 3 BUKOHAHHIM (YHKIIIH Jep:kaBd, abo
00i1iiMaTH BIAIOBIAHI Tocaan. Take MOa0KeHH LIJIKOM BIAIIOBIIA€ CBITOBIM
MPaKTHUIIl 1 He TOPYIIye HOpMH MiXKHAPOIHOTO MAKTY PO TPOMAISTHCHKI
Ta TOJITHYHI MpaBa.

JoTpuMaHHS 3a3HaY€HOTO NPUHLIMITY Ha MPAKTULI € HaI3BUYAIHO
BaxxJIMBKMM. He nuie neximapyBaHHs, a ¥ pealbHe HOT0 TapaHTyBaHHA Oyie
3armobirati 0OMeXEeHHIO IepPKaBHUM CITYKOOBIIEM, 0COOIIMBO KEPiBHUKOM,
LBOTO MpaBa ISl iHIIKX, 00 3MILHIOBAaTH CBill cTaTyc i BIamy, nepemara-
TH Ha KOHKypCax i JIEMOHCTPYBaTH CBiil BUCOKWH npodecionanizm. Ha-
crpaB/i HEOOXiTHO TITMOOKO PO3yMiTH, IO B IIHOMY IPHHIIUII MPOBIAHY
poJb Bizirpae He cy0’eKTHBHE MPaBO Ha JAepXKaBHY CIykOy, a IpaBo Ha
4ecHe, T00pOCOBICHE, BUCOKOKBaIi(ikoBaHe, TOOPOBiJIbHE CITyKiHHS baTb-
KiBIL[MHI, HA 320€3M1e4eHHsI 3a JJOIIOMOT'0I0 CITy>KOOBHX IOBHOBAXXEHb IPAB,
cBO0OJ 1 3aKOHHUX 1HTEPECIB IHIKX rpoMajsH [5, c. 202].

[Mpuauunu npodecionanxizMy i J0OpPOYECHOCTI BUILTUBAE 31 3MICTY
camoi Koncrurymii Ykpainu. Ti mini i 3aBnaHHs, SKi HEl0 BU3HAYEHI, HE
MOXYTb OyTH peatizoBaHi 6e3 BUCOKONpOdeciiiHOTo Aep:KaBHOTO arapary.
dakTHYHO I ACPHKABHOTO CIIY:KOOBIIS, IKUK 00ifiMa€e mocaay B IbOMY
amapari, IisUTbHICTb 10 3a0€3MeYEeHHIO BUKOHAHHS IOBHOBAYKCHb AEPKABHUX
OpTaHiB ciix BBaxkaTu npogeciero, sika nepeadadae BUCOKY KBali(ikalliro,
0coOHBe BMIHHS 1 MaHCTEPHICTB, SIKI CIy)X00Belb HAaOyBa€ 1 MATPUMYE
B pe3yJIbTaTi CHCTEMaTHYHOI 1 Oe3MepepBHOI OCBITH.

Tepmin «mpodecioHanizam» o3Hauae TITMOOKE i BCeOIUHEe 3HAHHS Ta
BOJIO/IiHHS TIPAaKTHYHHMH HaBHYKaMHU y cepi cycIibHO KOPUCHOT JTisiib-
HocTi. Lle 31aTHicTh eeKTHBHO pealizyBaTy creniadbHi mpodeciitai 3Ha-
HHS1, BMiHHS 1 HABUYKH, 3yMOBJIEHa OCOOMCTICHUMH PUCAMH 1 KOMITETEHIIi-
smu. [IpodecioHal TOBHHEH HE TITBKUA BOJIOJITH MEBHUM KOMIUIEKCOM
3HAHb Y Pi3HUX Tally3sX, a i OyTH 34aTHUM T€HEepyBaTHd OpHTiHANBHI i1ei
1 MPONOHYBATH HEOPAMHAPHI MIIXOAH 1 COCOOU BHUpIIEHHS MUTaHb. SIK
crpaBennuBo 3a3Havac E. B. OX0TChKuUH, pillieHHS ASPKABHOTO CITy>KOOB-
I TOBWHHI IPUIMATHCh HA OCHOBI HAayKH, a HE JKUTTEBOI JOLUIBHOCTI
i mepeauyTTiB. YIIpaBIiHHS MOBUHHO IPYHTYBAaTUCh HA HAYKOBOMY aHai3i,
a He 1HTYiHii [5, c. 209].
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[Ipodecionaniam TiCHO MOB’sA3aHUI 3 OCOOMCTUMH PUCAMH JIFOIUHH, i
camoBiaHicTio. ToMy 3akoHOaBeIb OKPEMO BUIUIUB IPUHIIUIT JOOpodec-
HOCTI, CyTHICTb SIKOTO MOJKHA BU3HAYHTH SIK MIPOSIB Y€CHOCTI 1 MOPAIIBHOCTI.
i pucu aroaceKoi 0coOHUCTOCTI € PyHOaMEHTOM, Ha SIKOMY ITOBUHEH OyIy-
Barucs npodecionanizm. JlepxaBHuil CITyKOOBEIIb, SIKUH BUKOPHCTOBYE CBOT
3HAHHSI 1 BMIHHS HE JUTS CITY>KIHHS 1HIITHM, 3JTOBXHBA€E HUMH TS 33/TI0BOJICH-
HS1 0COOMCTHUX iHTEpeCiB, cTae MPopeCitHIM HEriTHUKOM a00 3IMOYHHIIEM.

Tomy MOpajbHICTh, IHTCIITEHTHICTh, YECHICTh 1 MOPAAHICTh — 1€
€IMHUI [IUTSX JI0 O3[JOPOBJICHHS BCHOTO JIepKaBHOTO amnapary. [IpencraBHuk
JIep>KaBHOI BJIaJM MOBHHEH Oy TH HOCIEM HaMKpaIuxX MOPaIbHHUX I[IHHOCTEH,
o0eperoM HalKpallux Tpaauilid Hapomy.

[TpuHIMT TOMITHYHOT HEYTIEPEIKEHOCTI, BIEPIIe 3aKPITUIeHHH y HOBO-
My 3aKOHi ITpo Jep>KaBHY CITyxO0y, € pe3yJIBTaTOM TPUBAIUX TUCKYCil cepen
HAYKOBIIIB 1 MPAKTHKIB 00 CTYIEHS JACIOMITH3ALlIT IeP/KABHOT CITY)KOMU.
BapTo HaronocuT, o yKpaiHCHKHI 3aKOHOAABEIb 00paB O1TBII JOSITBHE
TAYMa4eHHS [[bOTO IMPHUHIIUIY B MOPIBHSIHHI 3 TPUHIIUIIOM MOJTITUYHOI
HEUTPAIbHOCTI, IKHH MICTUTHCS B 3aKOHOJABCTBI 0ararhox JIeprKas.

CyTHICTh IPHHITAITY TIOJIITHYHOI HEYIIePEPKEHOCTI, BiIMOBIMHO 110 CT. 13
HOBOTO 3aKOHY, ITOJISITAE B TOMY, IO JCPIKaBHHUI CITy>KOOBEIlh IIOBUHEH HE-
yIepeKeHO BUKOHYBATH CBOT 000B’SI3KU HE3AJISKHO BiJl MAPTIHHOT HAIEK-
HOCTI Ta OCOOHCTHX TIOJIITUYHUX MIEPEKOHAHb, HE Oy TH OpTraHi3aTopoM CTpaii-
KiB Ta He Oparu B HUX yd4acTi. TakoxX miJg 4yac BUKOHAHHS CIY>KOOBHX
000B’A3KIB BiH HE Ma€ TpaBa BUUHSATH JIi1, O JJEMOHCTPYIOThH HOTO MO THY-
Hi morsian 200 CBiaYaTh Mpo 0coONMBE CTaBIIEHHS A0 TMOMITHYHHUX TAPTii.

I3 3a3HaUeHNX MONOXKEHb 3aKOHY BUILIMBAE, 110 JICPKABHUM CITYKOOB-
IsIM HE 3a00pOHSIEThCSI OyTH YiIEHAMH MOJMITHYHHUX MApTii, Juime mod ix
MOJITUYHI TIepeKOHAHHS HEe BIUTMBAIIN Ha BUKOHAHHS CITy)KOOBHX 000B’SI3KiB.
OpnHak, Oepy4u J0 yBaru piBeHb MONITHYHOI KYIbTYPH SK JEPKABHUX
CITy>KOOBIIIB, TaK 1 IMOJITHYHUX AisA4iB, 320€311EUNTH HAICIKHE BUKOHAHHS
1 KOHTPOIIb 33 TOTPUMAHHSAM IHOTO MPUHIIMITY Ha TPaKTHUIll Oyme mMaibke
HEMOKJIUBO.

OxpiM 11bOT0 3a00POHA BUMHATH Jii, IO ITiJ] YaC BUKOHAHHS CJIyKOOBHX
000B’SI3KiB IEMOHCTPYIOTh TMOJITHYHI MOTIIAIN IePKaBHOTO CITY>KOOBIIS
a0o0 CBiuaTh MPO OCOOTUBE CTABJICHHS JI0 MOJITUYHUX MAPTIii, )KOTHUM
YUHOM HE O3HAyaTUME, 10 JCP)KaBHUH CiIyXO0OBelb HEe Oyle BUKOPHCTO-
BYBATH CBO€E CITy’)KOOBE CTaHOBHIIE, MAfHO Ta iHIII MaTepiajbHI pecypcu
JICP’KaBHOTO OPraHy, A€ BiH MPAIIOE, IS 3MIHCHEHHS MOJITHYHOI Jisib-
HOCTI; 3aJIly4aTH MiUIerIux HoMy ocib 1o y4acTi B il JisUTbHOCTI; Po-
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BOJAMTH MOJIITHYHY, B TOMY YHCJIi nepeaBuOopHy aritamito. [IpakTuka
CHOTOJICHHS CBI1TYNTh, IO aAMIiHICTPATUBHUHI pecypc BiKe IOUNHAE aKTUB-
HO misitu. ToMy He BUHHMKA€e CYMHIBY, IO Takuil JTiOepalbHUH miaxin Ha-
LIOTO 3aKOHOJABIS JO HOPMAaTHBHOTO 3aKPIMJICHHSI CYTHOCTI 3a3HaY€HOTO
MPUHLMITY TPSMO BIIKPUBA€E LUIAX 10 BUKOPHCTAHHS agMiHpeCypcy B iH-
Tepecax OKpeMHX 0ci0. A 1e, y CBOIO UepTy, IOPOIKYBaTUME KPYTOBY
MOPYKY, 0alayKiCTh, OIOPOKPATU3M, MOJTITUYHY KOPYIILIIO.

3BUUaliHO, HE3alEPEYHUM € TOW (hakT, IO AepPKaBHHUN CIIyKOOBELb
MOBHHEH BOJIOJITH MOJITHYHOIO KYJIBTYPOIO, TOOTO MEBHOIO CYKYIHICTIO
HOTO MOJIITOJIOTIYHUX 3HAHb, 1HMBIIyaTbHUX MOJITUYHUX Ta 11€0JIOTTYHUX
Opi€HTAIlil, CTEPEOTHITIB MOJITHYHOI MOBEJIHKHU. | 11e crpaBisie TOCUTh
CepHO3HMH BIIMB Ha HOTO CTAaBJIEHHS O iICHYIOYOTO B KpaiHi Aep>KaBHOTO
pEeXuMY, piBEHb HOTO MOBArd i JOBIpH 10 BIaIH, PiBEHb MOJITHYHOT KOM-
METEeHTHOCTI, XapaKTep CIPUUHATTA, IHTEpIIpeTalii MOJITUIHNX BKa3iBOK.
Hagitb HaiicBigoMimmii YUHOBHUK, BUKOHYIOUH YIPaBIiHCHKi 3aBIaHHsI, HE
3MOJXKE HE pearyBaTH Ha iX MMOJIITUYHUH Ta ijeonoriyamii 3micT. Lle sBuie
00’€KTUBHO O0yMOBIICHE.

OnHak mpobJiema mojsrae B ToMy, 100 3BeCTH A0 MiHIMyMY IpOsB
LBOTO BIUIMBY HA BUKOHAHHS JEPKaBHUM CITy>KOOBIIEM CBOIX CIIy>KOOBHX
000B’13KiB. City>x00BeLb € (PYHKIIOHEpOM, a He MTyONIiYHUM CyCITiIbHO-TIO-
JITUYHUM AistdeM. ToMy enoniTi3anis Aep>KaBHoi cy»x0u uepes ii nenap-
TH3alil0 HAa HUHIIIHBOMY €TaIll PO3BUTKY JCPKaBH Ta IHCTUTYTY JIep>KaBHOT
ciry0u Oyna 6 OLIbLI JOLITBHOIO.

[TpuHIMT TPO30POCTI AiSUTBHOCTI AEPKABHUX CITY>KOOBIIIB HEPO3PUBHO
MOB’sI3aHUH 13 IPUHIMUIIOM BiAKPUTOCTI myOnivHoi agminicTpanii. Jlume
BiIKPUTICTDH Ja€ MOXKJIMBICTB CIIOCTEPIraTH i HACKPi3b OAYMTH, SIK MPaLio-
I0Th JIEpKaBHI CIIy>)K00BIli. A 1I€, y CBOIO YEpTYy, € 3alOPYKOI0 J00POro
aaMiHicTpyBaHHs. BoHa, mo-mepiue, 1o3Bossie Oyap-sKiii 0cobi, sika Bif-
Yyna Ha co0i pe3ysbTaT Takoro aJMiHICTpyBaHHs, 1OBIIaTUCH MPO MiACTa-
BH, AKi MaB Jiep>KaBHUH CITy>KOOBELb 1715l IPUHHSTTS IEBHOTO PIILICHHS YU
BUYMHEHHS .

[o-mpyre, MPO30piCTh CpUsE HATISAIOBUM IHCTUTYTaM y 3IiHCHEHHI
BHYTPIIIHBOTO KOHTPOJIIO 332 BUKOHAHHSIM JEPKaBHUM CITY»KOOBLIEM CBOIX
ciryk00BHX 000B’s3KiB. PeanizyBaTu Ha mpakTHLi el IPUHLIKI MOXKHA 32
JOTIOMOTOI0 CIIPUSHHS 0013HAHOCTI TPOMAJCHKOCTI 3 TUMU JAiSIMHU Ta 3aX0-
JaMu, siKi OyIyTh MPOBOJUTH OpraHu (0cagoBi 0co0M) MyOmiyHOT aqMiHi-
CTpalii, a TaKoX 3aJTy4eHHS TPOMaJsSH 0 y4acTi B HUX; 3a0e3MeUeHHs
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MOTPiOHOIO iH(popMaIIi€eto, sika O TIOSCHIOBaIa HEOOXIHICTD 1 OOTPYHTOBA-
HICTh TaKUX Ail 4M pillleHb; 3a0e3MeueHHs pealbHOl yUacTi 3aliKaBIeHIX
rpoMajisiH y MpoLeci IX MPUHHATTS BiAOBITHO 0 i0Y0T0 3aKOHO/IABCTBA,
a TaKoK BpaxyBaHHS IX TyMOK Ta IPOTMO3HUIIiH.

[TpuHIUI TPO30POCTI TAKOXK CTOCYETHCS MPUHHATTS Ha JEP’KaBHY CITYXK-
Oy. BiH moBHHEH MPOCITiAKOBYBATHCh HA BCIX €Tarax LBOTo MPOLECy 1 TAKUM
YMHOM CIPHUSTH pealti3alii IPUHIMITY PiBHOTO JOCTYITY 0 A€PKABHOI CITY K-
6u. Bapro 3a3HaunTH, 10 Npo30picTs Oyne 3a0e3neuyBaTuch TAKOK PIIOM
MOJIOKEeHb aHTUKOPYILIIHOTO 3aKOHOAaBCTBa. Tak Mpu NPUUHATTI 0cOOH Ha
JepiKaBHY CiTyOy OyayTh MiAIAraTH MepeBipLli BiIOMOCTI OO MPUTATHEH-
HS1 0cO0M 0 KpHUMiHAJIBHOI BiAIMOBiaIbHOCTI, Y TOMY YMCIIi 32 KOPYIILiiHI
MPaBONOPYLIEHHS, HASBHOCTI CyAUMOCTI, il 3HSTTSI, IOTAIICHHS, a TAKOXK, U1
miggaBanach 0coda aagMiHICTPaTUBHOMY CTATHEHHIO 32 KOPYILiiHI MpaBo-
MOpyILIEeHHs a0o 1€ He CIUIMB CTPOK [Iii Takoro cTArHeHHs. byne Takox nepe-
BIpATHCS JOCTOBIPHICTh BiIOMOCTEH, 3a3HAYEHUX Y AeKIapalii mpo MaiiHo,
JIOXO/IH, BUTPATH 1 3000B’s13aHHs (hiHaHCOBOTO Xapakrepy. O0’ekToM mepe-
Bipku OyJie TaKOXX HasiBHICTH B 0COOM KOPIIOPaTUBHUX IPaB, BiJOMOCTEH po
CTaH 3J0pOB’s, OCBITY, HAsBHICTh HAYKOBOTO CTYIEHS Ta BUCHOTO 3BaHHS,
miABUILEHHS KBatiikalii, BiToMOCTell Mpo TPOMaAsHCTBO.

[TpyHIMI TepCOHANBHOT BiIMOBIAAIBHOCTI ASPKABHOTO CITY>KOOBIIS BiTi-
rpa€ HaI3BUYAHHO BayKIIUBY POJIb Y HOTO AiSUILHOCTI, OCKUJIbKH, SIK CBITYHTH
MPaKTHKa, HEAONIKU B IisSUIbHOCTI MyOMiuHOI agMiHiCTpalii 3yMOBJIeHi He
CTLIBKH HEIOCKOHAJICTIO 3aKOHIB, CKIJILKH O€3BIAIIOBINAILHUM 1 HEAKICHUM
BUKOHAHHSIM CITy’KOOBLISIMU CBOiX CITy’K00BUX 000B’s13KiB. ToMy 1€ mpuHIMI
MOKJIMKAaHUH CTUMYITIOBATH 10OpOCOBiCHE 1 MpodeciliHe BUKOHAHHS CITYXK-
60Bux 000B’s13KiB. Hegbaue sk ctaBneHHs 40 MX 000B’A3KIB Ma€ CympoBO-
JDKYBaTUCh 3aCTOCYBaHHSIM 3aXO0/iB IOPHIMYHOT BIITIOBIIAIBHOCTI 1 Iepey-
CiM AMCUUILTIHAPHOI, o nependayena B po3aini VIII HoBoro 3akony Ykpa-
ian «lIpo nmepxaBHy Ciry:kOy», a TaKOX aAMIHICTPaTUBHOI, BCTAHOBIECHOT
3axonoMm Ykpainu «Ilpo 3acagu 3amoGiraHHs Ta MPOTHIIIO KOPYMLii» Ta
Konexcom Ykpainu npo aaMiHiCTpaTHBHI IPABONOPYILEHHSI.

ITocanoBi 0coO1, MOBHOBAKEHHS SIKMX PEaTi3yIOThCS Yepe3 IPUHHATTS
pimeHs, 3000B’s13aHi BpaxOByBaTH BUMOTH, 110 3aKpimieHi B 1. 3 cT. 2 Ko-
JEeKCY aJAMIHICTPaTUBHOTO CYIOYMHCTBA YKpaiHH, OCKIJIbKA caMe BOHHU
BIJIMOBIAAFOTH 3a JOMYIICHI 3 TXHbOI BUHM HETaTUBHI HACTIIKY iX JisUIb-
HocTi. PileHHs, mpuiiHATE 3 HOPYILIEHHAM IUX BUMOT, MOXe OyTH BU3HAHE
aJIMIHICTPaTUBHUM CYZIOM MIPOTUIIPABHUMHU, a CIPUYUHEH1 HUM MaTepialib-
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Hi 30MTKH (PI3UYHUM YU IOPUINIHUM 0CO0aM IMOBUHHI BiJIIIIKOIOBYBaTHUCh
y BCTAHOBJICHOMY 3aKOHOM MOPSIKY. Takuii 000B’SI30K JIepKaBHUAX CIYXK-
00BLIB 3akpimueHuit y cT. 60 HoBoro 3akony Ykpainu «Ilpo nepxxaBny
CITY KOy ».

3aBepulyoun aHalli3 IPUHIHUIIIB JAeP>KaBHOI CIIyKOH, 3aKpIMIeHUX
y HoBoMY 3akoHi Ykpainu «IIpo nep>kaBHy ciry:k0y», MOXKHA 3pOOHUTH BH-
CHOBOK, III0 CHCTEMa LIUX BaXJIMBUX 3aCaJAHUYMX /1€l cTaHOBUTH dyHIa-
MEHT HE TIIBKH JIEPXKABHOI CIIyXKOW, a W MIJIOr0 IHCTUTYTY MyONidHO]
CITy>kOH, ITHCTUTYTY, SIKAIl TOBHHEH 30PIEHTOBYBATH CBOI IIUJII HA JIIONUHY,
BpaxoByBaTH Ti MOTEHIiITHI MOXKIIMBOCTI 1 peCypCH, sIKi € B CYCHIBLCTBI 1 B
ynpasiiHCbKOMY anapaTi. Bonu noBuHHI B 000B’3KOBOMY MOPSIIKY Bpa-
XOBYBaTHCh TIPY MIPUHHATTI HOBUX, 3MiHI UM CKACYBaHHI TiF0YMX HOPMAaTHB-
HO-TIPAaBOBHX aKTiB MO JIep’KaBHY CIIYyKOy Ta Ciry>k0y B OpraHax MiCIIeBO-
rO CaMOBpSAYBaHHS, MPH MPOXOKEHHI JIEPKABHOT CIYKOH 1 BUpilIeHH]
BCiX mpodeciiiHux cmykO0BHX 3aBOaHb. A SIKIIO OpaTu 0 yBarw CTaTyc
JIEPXKaBHOTO CITY>KOOBIISI, TO B MPHHIIAIIAX MICTSATHCS BiAMOBIAI Ha 3aIH-
TaHHS: KKOMY CITY>)KUTH?», «SIK CITYKUTHU?», «HABIIIO CIY)KUTH?Y, «3apaju
YOT0 CITY)KUTU?Y.
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Trau I. IpuHIMObI c1y:Ke0HOI 1eATeIHLHOCTH B HOBOM 3aK0HEe YKPAaUHbBI
«O rocynapcTBeHHOI cJy:k0e»

B crarbe npoaHanm3npoBaHbl I3MEHEHUS, KOTOPBIC HAIIIIH CBOE OTOOpaKeHHE
B HOBOM 3aKoHe YkpauHbl «O rocynapcTBeHHOI CITyk0€» OTHOCHTEILHO PHHIH-
OB TOCYIapCTBEHHOW CIyXObI. PsiJi NpUHIIUIIOB a0COJIIOTHO HOBBIE (IIPUHIIMIT
BEPXOBEHCTBA IIPaBa, IOJIMTHYECKON OeCIIPUCTPACTHOCTH, TPO3PAYHOCTH), a IPY-
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r'Me HECKOJIKO M3MEHEHBI coziepkaresibHo. Ocoboe BHUMaHKE OTBEICHO HOBBIM
MIPUHIIMIIAM FOCYIaPCTBEHHOM CITY)KOBI, KX POJIU B CTAHOBJICHUH HOBOTO MHCTHUTY-
Ta IMyOJIMIHOHN CITy>KOBI.

Knrouesvle cnosa: TocynapcTBeHHas CIy)k0a, IPUHIHIIGI, ITyOIHYHAs CITyK0a,
WHCTUTYT TOCYIAPCTBEHHOH CITy>KOBI, KOPPYIIIIHSL.

Tkach G. The principles of service activity in the new Law of Ukraine
«On Public Service»

This article analyzes the changes that have found their consolidation into the
new Law of Ukraine «On Public Service» on the principles of public service. Sev-
eral principles are entirely new (the rule of law, political impartiality, transparency),
and other little changed substantially. Particular attention is paid to the new prin-
ciples of public service, their role in the formation of a qualitatively new Institute
for Public Service.

Keywords: public service, principles, public service of the civil service, cor-
ruption.
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ITNTAHHA
EROJIOI'THHOTI'O ITPABA

VK 349.414: 349.6 B. Janunenxo, KaHZUOAT OPUAUIHUX
HayK, aCUCTeHT Kadeapyu 3eMeIbHOTO Ta
arpapHoro npasa HamionanbHoro yHiBep-
curery «lOpuanyna akasemia Ykpainu ime-
Hi fIpocnaBa Myznporo»

CTBOpEeHHA €KONOTiYHNX KOPUAOPiB B YKpaiHi:
3eMe/IbHO-IIPAaBOBUII aCIEKT

VY crarTi po3nIsAAI0TECS TPOOIEeMH 3eMENBEHO-TIPABOBOTO 3a0€3eYCHHSI CTBO-
PEHHS EKOJIOTIYHHUX KOPHAOPIB K (YHKIIOHATHFHUX €JIEMEHTIB HalliOHAJIBHOT
€KOJIOT1YHOT Mepexxi Ykpaiuu. Ha mizcraBi aHaiizy Y4MHHOTO 3€MEJIBHOTO 3aKOHO-
JaBCTBA HAJJAHO MPOIO3HLIT 100 HOTro BOOCKOHAJICHHS.

Knrwuoegi cnosa: exonoriuna Mepesxa, eKOJIOTi9HI KOPUIOPH, 3eMeTbHE TIPaBo.

Bianosigno 1o 3aransHoAepKaBHOI porpamMu (JOpMyBaHHS HaLliOHATb-
Hoi exosoriuHoi Mepexi Ykpainu Ha 2000-2015 pokwu, 3aTBepakeHoi 3a-
koHOM Ykpainu Big 21 Bepecust 2000 p. Ne 1989-111 [1], mo 2015 poky
B YKkpaiHi Mae OyTH CTBOpEHa HaIliOHAIBHA EKOJIOTIYHA MEepeKa — €JMHA
TEepUTOpiaIbHA CHCTEMa TIPUPOJOOXOPOHHHX TEPUTOPiil y Macimrabax Kpa-
iau. [IpoTe cTpokiB BUKOHAHHS 3aBAaHb, 10 BU3HAYEHI B IpOrpami, uis
peaizarii i€l MeTH MOKH 10 He NoAEPKyI0ThCsl. OCHOBHY NIPaBOBY Iepe-
LIKOJY BUKOHAHHS IPOTPaMH CTAaHOBUTH HEBU3HAUYEHICTh IPABOBOTO PEXKH-
MY 3eMellb, SKi IUTaHY€ThCS BKIIOUUTH JI0 CKIIaly EKOJOTIYHOT MEepexi.

Oxpemi acriekTy i€l TpodiIeMn po3msAanucs y podoTax mpeicTas-
HHKIB 3eMeNbHO-TIpaBoBOi Hayku — B. I. Arapeiinesa, 1. @. Kynuanya,
A. M. MipomHnieHka ta if. [Ipore B smiteparypi He po3po0ieHO TpaBOBHIA
PEXUM 3eMeNb eKOJOTiYHUX KopuaopiB. Came s mpobiema € HalOUbII
CKJIaJIHOIO Ta BOAHOYAC HAWBaXKIUBIIIONO 3 MPAKTUYHOI TOUKHU 30DY.

Mera 11i€i cTaTTi — PO3pOOJICHHS POMO3UIIIH 11010 BHECEHHSI 3MiH JI0
YHUHHOTO 3eMeJIbHOTO 3aKOHOJIABCTBA, 3aBJISIKU SKHM OYlyTh CTBOPEHI ITpa-
BOBI TIepeayMOBH sl GOpMYBaHHS HAIIOHAIBHOI EKOJIOTIYHOI MEepeKi
VYkpainu.
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Bianosigno 110 4. 1 ct. 3 3akony «IIpo exonoriuny Mepexxy Ykpainm» [2]
eKOMeperka — I1€ €JIMHA TEPUTOPiAIbHA CUCTEMA, SIKA YTBOPIOETHCS 3 METOKO
TIOJITIIIIEHHS YMOB JUT (JOPMYBaHHSI Ta BiTHOBJIECHHS TOBKIJIIS, ITiIBHUIICH-
HSl IPUPOAHO-PECYPCHOTO MOTEHLIaNy TepuTopii Ykpainu, 30epeskeHHs
JaHaAnadTHOro Ta 010pI3HOMAHITTSI, MIiCILIb OCEJICHHS Ta 3POCTaHHS [IIHHUX
BHJIiB TBAPUHHOTO i POCITMHHOTO CBITY, T€HETUIHOTO (DOHITY, IUISAXiB Mirpa-
Uii TBapHH Yepe3 MOEIHAHHS TePUTOpPiil Ta 00’ €KTIB MPHUPOAHO-3aIOBIA-
HOTO (DOHJTY, 8 TAKOXK IHIIUX TEPUTOPIH, SIKI MAIOTh OCOOJUBY I[IHHICTH JJIs
OXOPOHH HaBKOJIMIIHBOTO MPUPOIHOTO CEPEOBHILA 1 BIAIOBIIHO 10 3a-
KOHIB Ta MI>)KHapOJHUX 3000B’s13aHb YKpaiHU MiAJNATal0Th 0COONUBIN
OXOPOHI.

VY 3akoHi BU3HaY€HO CTPYKTYPHI €IEMEHTH €KOMEepexki — TepuTopii
eKOMepexi, 10 BiAPI3HAIOTHCS 3a CBOIMH (QYHKUIAMHU. [0 CTPYyKTYpHUX
CJIEMEHTIB eKOMEpEKi Halexarh KIOYOBi, CIIONY4Hi, Oy(depHi Ta BiJHOB-
moBaHi Teputopii. KirrouoBi Teputopii 3a0e3mnedyroTs 30epekeHHsT Haii-
OUTBII LIHHUX 1 THIOBUX AJISl TAaHOTO PETiOHY KOMIIOHEHTIB JaHmadTHO-
ro ta 6iopizHOMaHITTS. Criony4yHi TepuTopii (EKOKOPUIOPH) MOETHYIOTh
MiX cO00I0 KITFOUOBi TEpHUTOPIi, 3a0€31MeUyI0Th MIrpalifo TBApHH Ta 0OMiH
reHeTHYHOTO Matepiany. bydepHi Teputopii 3a06e3meuyroTh 3aXHCT KITF0Y0-
BUX Ta CIIONYYHUX TEPHUTOPIH BijI 30BHINIHIX BIUTUBIB. BigHOBIIOBaHI Te-
puTopii 3a0e3medyioTs GOpMyBaHHS MPOCTOPOBOI MIJIICHOCTI €KOMEpexKi,
JUISL SIKMX MalOTh OyTH BUKOHAHI IIEPIIOYEPTOBI 3aX0H 100 BiITBOPEHHS
MIEPBUHHOTO MPUPOTHOTO CTaHy (CT. 3).

3aKoH YiTKO BU3HAYWB HE TIIBKU CTPYKTYPHI €IEMEHTH, a i CKIIaJI0BI
EKOMEPEXKi, 0 AKUX BKIIOUUB: 1) TepuTOpii Ta 00’ €KTH MPUPOIHO-3aIO0BI -
Horo (oHy; 2) 3eMiti BOAHOTO (hOH/TY, BOXHO-00JIOTHI YTi/Jis, BOLOOXOPOH-
Hi 30HU; 3) 3emui JicoBoro GoHAy; 4) mone3axucHi JiCOBI CMyTH Ta iHIII
3aXMCHI HACaPKeHHS, sIKi He BiJHECEH] 10 3eMeJIb J1icoBOTO (oHAY; 5) 3emiti
03JI0POBYOTO MPU3HAYCHHS 3 IX IPUPOJHUMH pecypcaMu; 6) 3eMill peKpe-
aliifHOTO MPU3HAYEHHS, SIKI BUKOPUCTOBYIOTHCS 7Sl OpraHizanii MacoBoro
BiATIOYMHKY HACENECHHS 1 TYPU3MY, IPOBEAEHHS CIOPTUBHUX 3aXOiB;
7) a1 pUpOIHI TepuTOpPil Ta 00’ €KTH (IUISTHKU CTETOBOT POCINHHOCTI,
MACOBHIIA, CIHOXKATi, KaM sTHI PO3KOTIKH, MTICKH, COIOHYAKH, 3eMeNbHI Mi-
JISTHKH, B MEXaXx SIKUX € IPUPOAHi 00’ €KTH, 110 MAIOTh OCOOIUBY MPUPOTHY
LIHHICTB); 8) 3eMeNbHI AUISTHKY, Ha SKHX 3POCTAIOTh MPHPOIHI POCIHHHI
YTPYIOBaHHS, 3aHECEHI 10 3eTIeH0T KHATH YKpaiHu; 9) Teputopii, siKi € Mic-
LSAMH TepeOyBaHHS UM 3pOCTAaHHS BHJIB TBAPHHHOTO 1 POCIIMHHOTO CBITY,
3aHeceHnx 10 YepBoHOi KHUTH YKpainu; 10) 4aCTKOBO 3eMIIi CLIIbCHKOTOC-

187



BicHuk N°1[72] MumaHH#a ekonoeziyHoz2o0 npasa

MOAAPCHKOTO MPU3HAYCHHS! €KCTEHCUBHOTO BUKOPHCTAHHS — MACOBUIIA,
JIYKH, CIHOXkaTi To1o; 11) paaioakTuBHO 3a0pyaHEHI 3eMIIi, 110 HE BHKO-
PHCTOBYIOTBCS Ta MiISATAIOTh OKPEMii OXOPOHI SK MPUPOAHI PETIOHH
3 OKPEMHM CTaTycoM (CT. 5).

Came 3emiti CiTBCHKOTOCIIOIAPCHKOTO MPU3HAYCHHSI €KCTCHCHBHOTO
BHKOPHCTAHHS — TIACOBHIIA Ta CIHOXKAT1, BUKITMKAIOTh HAUOLIbIIE CKITaI-
HOIIIB MIOJI0 BU3HAYEHHSI X MPABOBOIO PEKHUMY SIK CKJIAIOBHX EKOMEPEXKi.
[MacoBuina Ta ciHOXaTi MarOTh BUKOHYBAaTH POJIb €KOJIOTIYHUX KOPHIOPIB.
I sIx1I10 TIPaBOBHI PEXXUM KITFOYOBUX TEPUTOPiH, OCHOBY SIKHX CTAHOBIISITH
TepuTOpii Ta 00’ €KTH MPUPOAHO-3aOBIAHOTO (DOHTY, BUSHAYCHUH Y 3aKO-
HOJIaBCTBI, TO HPAaBOBUH PEKUM CKOJIOTTYHUX KOPHIOPIB BIAMOBIIHO 10
YIHHOTO 3aKOHOAABCTBAa BU3HAYNTH HEMOKIIHBO.

Binnogigno 10 4. 3 ct. 18 3akony Ykpainu «IIpo ekonoriyny Mepexy
VYkpainu» perM OXOpOHHU Ta BUKOPUCTAHHSI CIIONTYYHUX TEPUTOPIl eKoMe-
pexi (EKOJOTTYHUX KOPUIOPIB) BU3HAYAETHCS 3T1JHO 3 BiIIOBITHOIO CXEMOIO
exomepexi. [IpoTe Ha cxemax exomepexi, mepeadadenux ct. 15 uporo 3a-
KOHY, JIUIIIE YMOBHO B Tpa(piqHOMY BHIVISIII TIO3HAYAIOTHCS HAIllOHAIbHA
eKoMmepexa Ta ii exemeHTH [3]. Y 3aKkOHOAABCTBI He mepeadadeHnii MexaHi3M
BHUHECEHHS €JIeMEHTIB €KOMEpEeXi B HaTypy, TOMY CXEMHU eKoMepexi (ak-
TUYHO HiSIK HE BH3HAYAIOTh MPABOBUH PEKUM 3€Mellb, BiJTHECEHHX JIO
€JIEMEHTIB €KOMEpEeKi.

Crarts 16 3axony Ykpainu «IIpo exonoriuny mepexy YkpaiHm» nepea-
Oauae CKIJIaIaHHS TIEPENiKiB TEPUTOPIiH Ta 00’ €KTIB ekoMepexi. BiamoigHo
70 4. 3 ct. 16 3akoHy meperiK CIOMyYHHX TEPUTOPii eKoMepeki BKITFOYae
TEpUTOPIi, 110 3a0€3MeuyI0Th 3B’ I3KH MIXK KIIFOUOBUMH TEPUTOPISIMHU Ta ITi-
JICHICTh eKOMepexi. BimmosigHo 10 4. 2 cT. 17 BKIIOYEHHS TEPUTOPil Ta
00’€KTiB eKOMepexi J0 BiIMOBITHHUX MEPETIKiB 3iICHIOEThCS Ha TiICTaBl
pillieHh OpraHiB BUKOHABUOI Bl Ta OPTraHiB MIiCIIEBOTO CaMOBPSTyBaHHS
BIJITIOBIZHO JI0 TX IOBHOBaXKEHb y IIOPSIIIKY, 1110 BCTAaHOBIIOEThCs KabiHeToM
MinictpiB Ykpainu. [loku 110 icHye mumie mpoekT nmoctaHoBu Kabinety
MinicTpiB Ykpainu Npo 3aTBepkeHHs BiIMOBIIHUX HepeikiB. Ix 3atBep-
JoKeHHsE 0yI10 0 3ac000M KOHKpETH3allil, IKUi OU JoroMaraB BU3HAYUTH, SKi
came 3eMJIi CLThCHKOTOCTIONIAPCHKOTO MPH3HAYEHHS BKITIOUEHI 10 €KOMEPEKi.

e onuH 3aci0b KOHKpETH3AIlil CLITBCHKOTOCIIOAAPCHKUX YTi/lb, BKITFOYEC-
HUX JI0 ekoMeperxi, — Kiracudikalist BUiB HiJIbOBOTO PU3HAYCHHS 3€MEJIb,
3aTBepIKeHa Haka3oM JlepaBHOTO KOMIiTeTy YKpaiHu i3 3eMelbHUX pe-
cypciB Big 23.07.2010 Ne 548 [4]. Sk Bigomo, cT. 19 3emenbHOT0 Kopekcy [5]
BH3HAUAE KATETOPii 3eMeNb JIUIIIE 32 OCHOBHHM ITUTHOBHM TPHU3HAYCHHSIM.

188



CmeopeHHs eKosloziuHux Kopudopie 8 YKpaiHi... b. JaHuneHko

LinpoBe mpu3HAYCHHS 3€MENbHUX JTUITHOK MOXKE OyTH KOHKpPETH30BaHE
B MiJI3aKOHHMX aKTax, 1o i 0yio 3pobieHo Jepxkomzemom. BiamosigHo
10 Kimacudikarlii BUAIB ILTOBOTO MTPU3HAYEHHS 3€Meb 3€MITi CLITHCHKOTOC-
MOAAPCHKOTO MPHU3HAYEHHS MOAUIAIOTECS Ha 14 BUAIB HITBOBOTO MpH3HA-
yeHHs. HalOubII 1iKaBHid OCTaHHIM BUJ — JJIS IJIeH MOMEePEIHIX BHIIB
Ta JuIs1 30epeKEeHHS 1 BAKOPUCTAHHS 3eMeNb MPUPOIHO-3aII0B1THOTO (POHTY.
3a UM He 30BCiM YiTKUM (OPMYIIOBAaHHSIM XOBAIOTHCS 3€MENbHI JUITHKU
CIJIbCHKOTOCTIOZAPCHKOTO MPU3HAYCHHS, SIKi TUIAHYETHCS BKIIOYUTH 10
EKOMEPEexi.

Sk Oyno BKa3aHO BWIIE, BIACHUK 3€MEJIBHOI NUISHKY BiJIOBIIHO JI0
YHUHHOTO 3aKOHOJIABCTBA MOYKE CAMOCTIHHO 3MIHIOBATH BUJI YTi/Ib Y MEXKax
3eMellb CLIbCHKOTOCTIONAPCHKOT0 pu3HadeHHs . IIpoTe, Ha Hamry TyMKy, 1ie
HE IOBUHHO CTOCYBAaTHUCS YT1/Ib, SIKi MOXKYTH OyTH CKJIQJIOBUMHU EKOMEPEXKi.
Mu npuennyemocs 1o mpomno3uiiii I[1. @. Kynunuya, BinoBigHO 10 sSKOi
LIOZ0 YTiAb €KCTEHCHBHOTO BUKOPUCTAHHS — CIHOXATeH Ta MAaCOBUIL Ma€e
OyTH BCTAaHOBJIEHO OOMEKEHHS LIOJ0 iX MEepeBEJCHHS B YTiAAs iHIIOTO
BUJly — PULIIO, TIepeliory Ta GararopivyHi Haca/pKkeHHs [6, ¢. 461].

[epen nmpuitasarTsam 3akony Ykpainu «lIpo exomoriuny mepexy Ykpa-
THM» TOYHMIIMCS TUCKYCIT III0/I0 peatizallii B HbOMY OJHOTO 3 JIBOX ITiXOJIiB.
[epuuii mependavap K HACTIIOK BKITFOUCHHS 3€MEJIbHOT AUISHKHU 10 €KO-
Mepexi 3MiHy 11 paBoBoro pexumy. Jpyruii He mependavyaB Takoi 3MiHH.
Ha xanb, y 3akoni Oyno peanizoBaHo came Apyruii BapianT. Lle mosicHroBa-
JIOCS THM, 110 BU3HAYCHHSI PABOBOTO PEXXKUMY 3€MENIbHOI JIISTHKA TaKHM
grHOM Oyi10o 0 3aHaATO CKIagHKUM 3aBaaHHsIM. [Ipore e mpu3Beso a0 Tiel
CHUTYyallil, KOJIM BiANOBIAHO 10 YMHHOTO 3aKOHOIABCTBA BU3HAYHUTH MPaBO-
BUH PEKUM TaKUX 3eMEJIbHUX JIISTHOK (PaKTUYHO HEMOXKITHBO.

Bu3HaueHHS MeX eJIeMEHTIB eKoMepesKi (a OT)Ke, BU3HAYCHHS 3eMETIb-
HUX IUISTHOK, Ha SIKUX MOLIMPIOBATUMETHCS MIPABOBUH PEXXHUM €JIEMEHTIB
CKOMEpEeXKi) MOKHA 3IHCHUTH JBOMA ILIsixaMu. Ilepiiuii — BU3HAUYEHHS
iX MeX y HaTypi B HOPSIKY 3eMJICYCTPOIO, SIK L€ 3A1HCHIOETHCSI CTOCOBHO
TEPUTOPIH Ta 00’ €KTiB MPUPOAHO-3anoBinHOTO poHIy. B Takomy pasi Ha
OCHOBI cxeM (OpMyBaHHs €KOMEpEexki i NepeltikiB TepUTOPii Ta 00’ €KTIB
EKOMEPEKi pO3pOOISITUMYTHCS IPOSKTH 3€MJICYCTPOIO 100 (POpMyBaHHS
exoMepexki. Y Takomy pasi ct. 25 3akony Ykpainu «Ilpo 3emneyctpiii» [7]
Mae OyTH JIOTIOBHEHA HOBUM BHJIOM 3€MJICBIIOPSIHOT JOKYMEHTAII].

Takwuit miaxig 703BOTUTH TOYHO BH3HAYUTH MeXi ekomepexi. [Ipore
Horo peainizalisi € BKpail CKJIaJHOIO, SKIIO He HeMOXXJuBolo. [lepm 3a Bce
BHHECEHHS B HATYpy MEX eKOoMepexi, mo 3aiimarume npubnuzao 40 %
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TepuTOopii KpaiHu, BUMararuMe BeIM4e3HuX KomtiB. Kpim Toro, Takuii 00-
csir poOiT Moxe OyTH BUKOHAHHI JIMIIIE MPOTSITOM YK€ 3HAYHOTO TIepiomy
gacy. ToMmy, Ha Hamry TyMKY, BiH HE MOKe OyTH pealli3oBaHHM.

Jpyruii miaxia — BU3HAUCHHS MEX eJIEMEHTIB eKOMEPEXKi 3a iICHYI0UH-
My Mexxamu. Came Takuii miaxif i OyJ10 peaii3oBaHO Ha MPAKTHIILI.

€ MomMPEeHOI0 AyMKa, BiAIOBIAHO A0 SKOI €KOJIOTiYHA MEpeka — SIBU-
e abcTpakTHe, He3po3yMiJie 1 Take, 10 MoXe HaOyTH SKOroCh 3HAYECHHS
JIMIIE y BiJJIaieHil mepcreKTHBi. AJpke He OyIIo 1Ie )KOHOTO MPENEACHTY
MO€IHAHHS KIIOYOBUX TEPUTOPiH CHOITYYHUMH — a L€ caMe Te, L0 Bia-
pi3HSIE eKOMEpEXKy BiJl MPUPOAHO-3aI0BITHOTO (GOHIY, T€, 3aBISIKH YOMY
EKOMEePEKY MOXKHa OyJie pO3IIISIaTH caMe SIK €IMHY TEPUTOPialibHy CHCTe-
My, IO 3/1aTHA BUKOHYBATH €KOJOTiuHI (DyHKIIT i3 3a0e3mederHHs Oanmancy
MiK aHTPOTIOTeHHO 3MIHEHHMH Ta IPUPOAHUMHE TepuTopisMu. [Ipote e He
BiAIIOBiga€e MIMCHOCTI.

3 mouarky 2008 p. mo cepenunu 2010 p. OmaromiifHOIO OpraHizallieo
«IarepExollenTp» (YkpaiHa) Ta HEeHTPOM €KOJOTTUHHX KOHCYJIbTaLii
«Altenburg & Wymenga Ecological Consultants» (Higepianmu) crinbHO
3 MiHicTepcTBOM OXOPOHU HaBKOJUIIHBOTO NMPUPOIHOTO CEPEAOBHIIA
VYkpainu Ta niAnopsAKOBaHUMH CTPYKTYpPaMHu BUKOHAHO MpoekT «Peaniza-
1is TPAaHCKOPAOHHOTO €KOJIOTIYHOIO 3B’ 513Ky B YKpaiHchkux Kaprnaraxy.
CTBOpEHO /1Ba TPAaHCKOPJOHHUX eKOKOpuIopH y JIbBiBChKil (TypKiBChKHit
exoxkopuzaop) Ta YepHnieubkiii (BykoBUHCBKHI eKOKOpUIOp) 007aCTAX.
Bonu noeanyrors HanionansHuii nmpuponauii napk « CKoNiBCbKi OECKUIN»,
YKaHCHKHIA HAIliOHAIEHIN IPUPOAHUN MTapK i PerionanbHuii nanamadTHANA
napk «HancsHusa» B YkpaiHi 3 HalliOHATbHUME TTapkaMu «beranchkuiiy,
«HicHa-Betnina» ta «Jlonuna Csauy» B [lonblni, a Takox BukHHIIBKUT
HalliOHAJbHUN NPUPOIHUHN MapK 3 HAlllOHAJIBHUM NapkoM «BanaTopi-
Hsamuy» y Pymynii. Lli mapku Ta eKOKOPHAOPH € TyKe BaKJIUBUMH IS
30eperkeHHS MOMYJISIiNA BeIMeNiB, 3yOpiB, pUCi Ta IHIIUX BUIIB GIopH Ta
(bayHm y perioHi [8].

Meki eKOKOpHIOpiB Oy BU3HAYEHI 3 ypaXyBaHHSM iICHYIOUMX MEX,
YTBOPEHMX KOHTYPaMH 3€METbHUX JIISTHOK y BOJIO/IIHHI Ta KOPUCTYBaHHI,
HAaCeJIeHHUX IyHKTIB, JIICHUITB, JOPIT, IICOCMYT, PiY0K, CTPYMKIB, 1HIITHX
HasIBHUX MPUPOIHUX Ta MITYYHO CTBOPEHUX MexX. [Ipu npoMy Hema mo-
TpeOu y BUHECEHHI MeX y HaTypy [8, c. 47].

BimnosigHo 1o ct. 15 3akony Ykpaiau «IIpo exomoriuay mepexy Ykpa-
THM» IPOEKTYBaHHS €KOMEPEKi 3AIHCHIOETHCS IISIXOM PO3POOJICHHS Perio-
HAJIBHHUX cXeM QopMyBaHHs ekoMepexi ABToHOMHOT PecmyOmiku Kpum
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Ta o0NacTel, a TaKOK MiCLEBUX CXeM (OPMYBaHHS €KOMEPEKi paioHiIB,
HaCEJICHUX MYHKTIB Ta IHIINX TepUTOpil YKpainu. 3BeneHa cxema Gpopmy-
BaHHS €KOMepexi YKpaiHM € CKJIaJ0BOI0 YaCTHHOIO [ eHepanbHOT cxeMu
IIaHyBaHHA TepuTopii Ykpainu. [Ipote B mporieci npoekTyBaHHS €KOKOPH-
JIOPiB BHSIBUJIOCS, IO IIMX CXEM HEJIOCTaTHHO. TOMY aBTOPH IPOEKTY PO3-
poOMIM HOBUHM BUA IMPOEKTHOI TOKYMEHTALIl — CXeMy €KOJIOTi4HOIO KO-
punopy. byno po3po0ieHo anroput ii CTBOPEHHSI, TOTOAXKEHHS Ta 3aTBEp-
mxeHHS. Cxemu Oylio MOTOJKEHO 13 HU3KOIO JepKaBHUX OpraHis,
3eMJICBJIACHUKAMH Ta 3eMJICKOPUCTYBadyaMH{ Ta 3aTBEPIKECHO BiIIIOBIIHO
TypKiBCBKOTO — pillIEHHSIM PallOHHOI pain, ByKOBUHCHKOTO — pillIeHHIM
oOsacHOl neprxkaBHOT agMmiHicTpallii (OCKUIBKY 1EH eKOKOPUIOp 3aiiMae
TEPUTOPIIO IBOX aaMIiHICTpaTUBHUX paiioHiB). Ha 0cHOBI mboOTO MOCBITY
OyJ10 po3po0IeHO MeToNYHI pekoMeHnaaltii [8, c. 43—53]. Ha namy gymky,
TaKW¥ yCHINIHAK JOCBiJl Mae OyTH BpaXxOBaHO 3aKOHOJAABIEM. Y 3aKOHO-
JABCTBI CJIiJT TTepen0avYnTH Taki BUAW MMPOEKTHOI JOKyMEHTAIlil, IK CXeMHU
€JIEMEHTIB eKOMEPexXi (30KpeMa, EKOKOPUAOPIiB), BUZHAYUTHU MPOLEAYPY iX
PO3pOOIICHHS, IOTOYKEHHS Ta 3aTBEPIKCHHS.

Sk cBimyars (paxiBi, 3 yacy mpuBaTH3allii 3eMellb MacIITadu BTpy4JaH-
H B pupoay Ykpaincbkux Kapnar mopoky 3poctarots [8 c. 12]. [Ipusa-
TH3alIlis 3eMeJb, 110 IPoXoauia 0e3 Oyab-sKOi cepio3HOT yBaru 10 iHTe-
peciB 3aXUCTy IPUPOIH, Pi3KO YCKITaJHHUIIA CTBOPEHHS €KOJIOT19HOT MEPexi.
3HauHi TIOLI Aep>KaBHUX 3€MENbHHUX YTilb BUCOKOI MPUPOAHOI LIHHOCTI
MEPEUIIIN Y MPUBATHY BJIACHICTh, a OUIBIIICTh HOBUX BJIACHUKIB HE Oaxa-
FOTh MaTH HisIKUX TIPUPOTO0XOPOHHNX 00MexkeHs [ 164, c. 29]. Sk migkpec-
JIOETHCS B IOPUAWYHIN JiTeparypi, HAHOIbII ONTUMAaIBHO €KOJOTi1UH1
BUMOTH Y cpepi BUKOPUCTAHHS 3eMJIl Peati3yloTbCs B yMOBaxX came Jiep-
YKaBHOI BJIacHOCTI Ha 3eMJTio [9, ¢. 81]. OTxe, Mpu CTBOPEHH] €KOJIOTi9HOT
MepeKi MPIOpUTET CIIi HAaTH caMe Aep>KaBHIM BIaCHOCTI Ha 3€MITIO.

Ha namy mymky, BapTo 0yiio O BCTAHOBHUTH Y 3aKOHOJIABCTBI 0OMEKEH-
HS1 IIO/I0 IPUBATH3AIli1 3eMelb, 0 OyAyTh BKIIFOUEHI 10 CKIIay €KOMEPEeKi.
Taxki 3eMenbHi AUISTHKA MOKYTh OyTH IPUBATU30BaHI JIMIIIE TAMU 0CO0aMHU,
SIKi TOOpOBLIBHO OepyTh Ha cebe 000B’SI30K 100 TOACPKaHHS 0COOIMBO-
r'o IPUPOJOOXOPOHHOTO PEXHUMY LIMX CITBCHKOTOCIIONAPChKUX yTiab. Io-
niOHI 0OMeKeHHsI iICHYIOTh Y YHHHOMY 3€MeJIbHOMY 3aKOHONABCTBi. Tak,
BiOBiTHO 710 11. 2.7 [TopsiiKy OTO/PKEHHS IPHPOIOOXOPOHHUMHE OpraHa-
MU MaTepiaiiB 1010 BIITyYeHHS (BUKYITY), HAJaHHSA 3eMEIbHUX JUTSTHOK,
3aTBEpAKEHOr0 Haka3oM MiHnpupoau Ykpainu Bix 5 nucronama 2004 p.
Ne 434 [10], moromKeHHs: MarepiaiiB MIO0 BHIYUYCHHS (BUKYITY), HaJJaHHS
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3eMeNIbHUX JISTHOK TEPUTOPii Ta 00’ €KTiB MPUPOAHO-3aMI0BITHOTO (GOHIY
Yy 3ape3epBOBAHUX JJISl 3aMIOBIJJAaHHS Y BiJIIOBIHAX BUIIAJKaX 3/1HCHIO-
€TbCS IPUPOOOXOPOHHUM OPTaHOM 3a YMOBH IMHCHMOBOTO IOTOKEHHS
B3ATTS (PI3UYHOIO UM IOPUIUIHOIO 0CO00I0, 3aI[IKAaBIICHOIO B X OTpUMaHHI,
OXOPOHHOTO 3000B’ SI3aHHS.

Taxe noOpoBiabHE 0OMEXEHHS MOXe OyTH 3IMCHEHO MUIIXOM yKia-
JICHHS BIIACHUKOM i3 BiJIIIOBIAHUM Cy0’€KTOM (YyTpUMyBaueM OOMEKEHHS)
JIOTOBOPY OXOpOHHOTO oOMexeHHsl. BifmoBinHo 1o 4. 5 cr. 53 3akony
VYkpainu Bix 16 gepBHs 1992 p. Ne 2456-XI11 «I1po mpuponHo-3amoBigHuit
¢donx Ykpaian» [11] tepuropii a6o 00’ €KTH NPUPOIHO-3aMOBITHOTO GOHIY
a00 1X YaCTUHHM, IO CTBOPIOIOTHCS UM OTOJIOIIYIOTHCS O0€3 BHIY4YEHHS 3e-
MEJIBHUX JUISTHOK, 1110 BOHH 3aiiMal0Th, IEPEAAIOTHCS 11 OXOPOHY MiATIPH-
€MCTBaM, YCTaHOBaM, OpPTaHi3allisiM i rpoMaisiHaM OpraHaMi HeHTPabHO-
ro OpraHy BUKOHABYOi BJIaJI B Tally3i OXOPOHH HABKOJHIIHBOTO IIPHPOJI-
HOTO cepeloBHIIIA 3 0(pOPMIICHHAM OXOPOHHOTO 3000B’13aHHA. Y YHHHOMY
3aKOHOJABCTBI LIe €IMHA 3rajiKa PO OXOpoHHE oOMexxeHHA. BoHO cTocy-
€ThCS JIMILIE TEPUTOPI Ta 00’ €KTIB MPUPOIHO-3aII0BIIHOTO (HOHIY.

Ha cporogni nocuTh mommpeHa nNpakTHKa BUAa4dl TAKUX OXOPOHHHUX
3000B’s13aHb. [IpoTe B HUX HE BigoOpa)karThCs HisAKI JOJATKOBI
3000B’s13aHHS BJIaCHUKA 3€MEJIbHOT JIISTHKH, OKPIM THX, IO BXE Mepe/-
OadeHi y 3akoHOAaBCTBI. BoueBH b Taki 0XOPOHHI 3000B’sI3aHHS HE TOAAI0Th
HIYOT0 HOBOTO /IO IIPaBOBOTO PEKUMY BiIOBITHOI 3eMENIbHOI MiJSTHKH.
OTxe, TaKky IPAKTUKY CJIi7] BA3HATH XUOHOI0. B OXOPOHHUX 0OMEKECHHSIX
MaroTh OyTH BH3HAU€HI OCOOJIMBOCTI IPABOBOTO PEXUMY 00’ €KTa, STKUN
OepeThCs MiJl OXOPOHY 1 BIAMOBITHO MOKIANATUCS JOJATKOBI 00OB’SI3KH,
OKpIM THX, III0 BU3HAYCHI B 3aK0HI, Ha 0C00y, SIKa BHIa€ Take OOMEKCHHS.

3HaYHO OUTBIIOTO MOMIMPEHHS HaOyau oxopoHHI oOMexkeHHs y CIIIA.
BaxnuBa nepeBara 0XOpoHHHX 0OMEKeHb — THYUYKICTh 1 MOXKJIUBICTb 3a-
CTOCYBaHHs JI0 IIIMPOKOT0o Kojia cuTyaiiid. Mu npueanyemocs o B. I1. He-
MTUABOJIN, KU BBaXKAE, IO AOCBiT oXopoHHUX oomexkeHb CILIA 3 ypaxy-
BaHHSM crneuu]iku yKpaiHChKHX peajiii Moxke OyTH BUKOPUCTAHHM i B
VYkpaini [12, ¢. 3]. Ha Haiy g1yMKy, OXOPOHHHX 3000B’s13aHb, IEpe10aueHUX
4. 5 ct. 53 3akony Ykpainu «IIpo mpupoaHo-3anoBimHuil GoHI YKpaiHu»,
BKpail HenocTaTHRO AJs (POPMYBaHHS €KOMEPEXKi, aJlke Taki OOMEeXEeHHS
HE TIOIINPIOIOTHCS HA CLIBCHKOTOCTIONAPCHKI YT, SIKI BiIrpaBaTUMyTh
porb exonoriyAux kopuaopiB. Tomy B 3akoni Ykpainu «lIpo exonoriuny
Mepexy YKpaiHu» HeoOXiZHO BPEryaioBaTH BiTHOCHHHM ILOAO YKIAICHHS
TaKUX OXOPOHHUX OOMEKEHb.
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B ropuauuHiii niTepaTypi MOXHa 3yCTPiTH MPOMO3ULIii MI0A0
000B’SI3KOBOTO YKIIQJICHHSI IOTOBOPY 3 METOI0 3a0€3MeUeHHSsI KOJIOTIYHHX
iHTepeciB cycninbcTa. [IpoTe, Ha Haly IyMKy, HAaBpSA[ Y4 Li€ BUIIPABIAaHO,
a/Ke B TAKOMY BHUIIAJKy MOPYIIYETHCS IPUHIUI cBoOOAU goroBopy [13,
c. 210-211]. Orxe, HaOLNBII TPUIHHATHIIA BapiaHT — 3aI[iKaBUTH BJac-
HUKA B YKJIQICHH] TAaKOTO JJOTOBOPY. SIK CBIIUNTH iHO3eMHHNH TOCBi, edek-
TUBHUM CTUMYJIOM JUIS BUAAHHS BIACHUKOM OOMEXEHHS MOXYThb CTaTH
nmojarkoBi mineru [12, ¢. 1].

Ha Hamry 1ymKy, BKIFOUEHHS 3eMeIbHOT JUISTHKY 10 eKOMEpEeXKi IIOBUHHE
MaTH HacIiAKOM 3MiHy i1 mpaBoBoro pexxumy. Lle Mae mozHauuTHCS 1 Ha
TaKill CKJIaJIoOBill IPaBOBOI'O PEKUMY 3EMENIBHOT JAUISHKH, SIK TpaBa Ta
000B’s13KH 11 BiacHuKa. Ha BiacHuKa Mae OyTH noksiazeHo 000B’ 130K II010
OPUAHSATTA Y BCTAHOBICHOMY 3aKOHOM TMOPSKY Ta BUKOHAHHS MEHEIK-
MEHT-TIaHy €KOKOPHUJIOPY.

[IpaBoBuii pe:xuM €KOKOPHIOPY MOXKHA 320€3M1€UNTH HIJISIXOM YKJIA/IeH-
HS JIOTOBOPIB OXOPOHHOTO OOMEXEHHS, B SIKMX BiloOpa)kaTUMeETbCs
MEHE/PKMEHT-TIJIaH, 13 BIACHUKOM KOXKHOI 3eMENBbHO IUISTHKH, IO BXOJAHUTH
1o exoxopugopy. Lle nano 6 MOXJIMBICTB U1 yTpUMyBaya 0OMEKEHHS
3BEPHYTHCS 10 CYIOBOTO 3aXHCTY CBOTO IIPaBa 3a JOTOBOPOM.

CTopoHaMu JIOTOBOPY BUCTYIIAIOTh, 3 OJJHOTO OOKY, BIACHUK 3eMENTbHOT
JUISIHKY, 3 IPYTOro — YTPUMYBad OXOPOHHOTO 0OMEXEHHS. SIKIII0 CTOCOBHO
MEepUIOr0 He BUHMKAE OCOOJIMBHX 3alUTaHb, TO LIOTO HE MOXKHA CKa3aTh
CTOCOBHO JIpyroi cTopoHH. Sk yxe 3a3Hauyanocs, y CLIA yrpumyBauem
OXOPOHHOTO OOME)XEHHS BUCTYIIA€ I0pUANYHA 0c00a, sIKa Mae JOCBiA Mpu-
POm00X0poHHOT HistmbHOCTI. OcoOIMBOTO MOIMKMPEHH HAOYIHN TaK 3BaHi 3¢-
MenbHi Tpacty. Ha mymky B. I1. Henuiisoau, mjist ymoB Ykpainu HeoOXigHe
3HAYHE PO3IIUPEHHS KoJia TAKUX Cy0’ €KTiB, 3BayKaF0YH HA BiJICYTHICTh B YKpa-
Hi IHCTUTYLIH, aHATOTTYHUX [0 3eMENTbHUX TPAcCTiB, Ta Ha GiHAHCOBY cIa0-
KiCTh TPOMaJICBKUX OpraHizaiiiii. ToMmy BiH IPOIIOHYE 3apaxyBaTH 10 IIOTO
KOJIa, OKpIM CHeliaTi30BaHNX TPOMaCEKIAX OpraHi3alliil, OpraHu Jep>kaBHOi
BHUKOHABYO1 BJIaJI1, MICIICBOrO CaMOBPSAyBaHHSI, ITiIPO3/LIN BiIMOBITHUX
MiHicTepcTB Ta BitoMcTB (MiHICTEpCTBa EKOJIOTIi Ta MPUPOJHUX PECYypCiB,
MinicTepcTBa arpapHOi OMITHKY, [lepaBHE areHTCTBO JiCOBHUX PECypciB,
JHepkaBHe areHTCTBO 3eMENILHUX pecypciB, JlepaBHe areHTCTBO BOIHHUX
pecypciB, opranu MicTOOyIlyBaHHS Ta apXiTeKTypH Toro) [12, c. 4].

Mu noromxyemocs 3 1i€ro mponosutieto. [Ipore, Ha Halry AyMKY, IpH-
MEHILYBaTH POJib IPOMaJICEKUX OpTaHi3allii Tex He BapTo. AJke B YKpai-
Hi € TPOMaJICHKI OpraHi3allii, iKi MalOTh JOCTaTHHO PO3TATYKEHY CTPYKTY-
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PY, OCBiJ MPUPOTOOXOPOHHOT poOOTH Ta aBTOPUTET Cepell HACEICHHS.
VY mepiry uepry me cToCy€eThCs TaKol rpoMajIChKoi opraHizarii, sk Ykpain-
ChKE€ TOBapHCTBO MUCIHBIIB 1 pubanok. L{s rpomanceka opranizarist Mae
Oarary icTopito, HaJiuye OeKijJbKa MUILHOHIB WIEHIB IO BCii KpaiHi i €
HANMOMYISAPHIIIO IPOMaJICEKOI0 OpTraHi3aIli€lo cepesl yCix TPOMajIChKIX
opraHizalliii, a He JIMIIE IPUPOLOOXOPOHHHX. Y KOPUCTYBaHHI TOBApHCTBA
nepeOyBaroTh 33,2 MJIH Ta MUCIHBCHKUX yTigh — 70,9 % MUCIMBCHKUX
yrigp YKpainu, oo ckiiagae Ouiblie MojJoBUHH ii TepuTopii. B opranizanii
Hajigyerbes 150 mucnuBcTBO3HABIIB (24,5 % Bijx 3arambHOI KUTBKOCTI) Ta
2542 erepi (56 % Big 3aranpHOI KinbkocTi) [14].

Bignosigao o m. 1.1 Cratyty YKpaiHCBKOTO TOBapUCTBa MHCIIHBIIIB
i pubanok [15] Ykpainceke ToBapucTBo MucnuBmiB i pudamox (Y TMP)
€ n1oOpoBiIbHOIO BeceykpaiHChKOI0 TpOMaAChKOIO OpraHizali€ro, sKa
00’€JIHy€ MUCIIUBIIB 1 prOaiOK 3 METOKO CIIPHSHHS aKTHBHOMY PO3BHUTKY
JOOUTENBCHKOTO MUCIIMBCHKOTO, CTEHJOBOTO 1 puOaIbChKOIO CIIOPTY, 0XO-
POHH, BiITBOPEHHS, 30epeKeHHS PalliOHAILHOIO BUKOPHCTAHHS TBAPUHHO-
ro CBITY Ta 3aXHCT cCHUIBHUX iHTepeciB. YTMP e ropuananoro oco6oro
1 cy0’ekTOM mpaBa MPUBATHOI BIACHOCTI Ha HaJIe)KHE HOMY MaiHO Ta rpo-
moBi kowTy. Bigmosiano no m. 2.1 CraryTy 10 OCHOBHUX 3aBIaHb ToBa-
pHCTBa, OKPiM 1HIIUX, BiIHECEHI BUXOBaHHs y wieHiB ToBapucTBa Oepex-
JIMBOTO CTABJICHHSI 10 IPUPO.H i ii GaraTcTs (1ie 3aBAaHHs CTOITh HA MEPIIO-
My Micli) Ta mpomaraiHja OXOPOHH NPHUPOAU, NPUMHOXEHHS Ta
30epekeHHS PUPOJHUX OAraTCcTB, palioHaIbHOTO BUKOPUCTAHHS TBAPHH-
HOTrO cBiTy. OTXKe, NisTBHICTS Ii€l TPOMaJIChKOT OpraHizallii He 0OMeXyETh-
Csl CyTO 3aBJaHHSIMH BEIEHHS MUCIHMBCHKOTO TocrnoaapcTsa. Kpim Toro,
(hopMyBaHHS €KOMEPEKI CIPUIATUME BIITBOPCHHIO, OKPIM IHIIUX BUIIB,
TaKOX 1 MUCIIUBCBHKOI (ayHu. OTxe, YKpaiHCbKE TOBapHCTBO MHUCIHUBLIB
i pubanok — 1e came Ta TpoMaJIchbKa OpraHi3allis, 110 Ma€ MOXKJIMBOCTI Ta
3alliKaBJICHICTh y TOMY, 1100 BUCTYIIaTH YTPUMYBadeM OXOPOHHOTO 00Me-
KEHHS1, BCTAHOBJICHOTO IL[0JI0 3€MEIbHUX AIISTHOK CIJIbCHKOIOCIOAAPCHKO-
ro MpU3HAYEeHHs, 10 MAIOTh CTaTH CKJIAJ0BOI0 YaCTUHOIO €KOJIOTI4HOT
Mepexi.

HesBaxkarouu Ha 3alpOIIOHOBAHI BUIIE 3aX0MH, Y ICSIKUX BUIIAIKaX BH-
HUKaTUMe HeoOXiJHICTh Y BUKYII 3eMeJIbHUX IUISHOK Jep:kaBoro. Hampu-
KJIaJl, Ha BY3bKHX BiJJpi3Kax €KOKOPHJIOPY HaBiTh HEBEIMYKi 00poOIieHi Ta
OTOPOIIKEH1 CLTBCHKOTOCTIONAPCHKI 3eMeNbHI IUITHKA CTAIOTh TIEPETITIKOIOI0
JUISl TBAPUH, OCOOIMBO B MICIISX TIOTIPIIEHHS 3B I3HOCTI («BY3BKHX» MICISIX
exoxopumopy) [8, c. 102].
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I[paBoBi 3acamy Takoro BUKYITy BU3Ha4eHi y 3akoHi Ykpainu Bix 17 nuc-
tomaza 2009 p. Ne 1559-VI «IIpo BiguykeHHs 3eMEIbHUX AUISTHOK, THIIINX
00’€KTIB HEpYXOMOTro MaifHa, 110 Ha HUX PO3MIIIeHi, Kl nmepeOyBaroTh
y TIPUBATHIA BIACHOCTI, IJIs CYCIUTEHUX TOTPEO UM 3 MOTHBIB CyCHUTBHOT
HeoOximHOoCT» [16]. BigmoBigao mo 4. 1 cT. 7 11poro 3aKoHY OpraHu BH-
KOHABYO1 BJaJu Ta OpraHd MiCLEBOTO CaMOBPSIyBaHHs BiANOBITHO 10
CBOiX IOBHOBaXE€Hb Ta B MOPSIIKY, BU3HAYEHNX LIMM 3aKOHOM, MaIOTh Ipa-
BO BUKYITy 3€MENIbHUX TUISHOK, SIKi epe0yBaroTh y BIaCHOCTI (Pi3MUHUX
a0o PopUANYHUX 0ci0, JUIsl po3TanryBaHHs 00’ €KTiB PUPOIHO-32IIOBI/I-
Horo ¢onay. I xoua 111 HOpMa 3aKOHY IOKHU L0 HE 3aCTOCOBYBaIach, HA
HaIly TyMKY, BOHA IIOBUHHA OyTH BUKOPHCTaHA [T 3a0€31eUeHHs Ty OTid-
HUX eKoJIoriuHuX iHTepeciB. IIpoTe ii i HE MOIMPIOETHCS Ha 3eMeNbHI
IOUITHKA CUTBCHKOTOCTIOAAPCHKOTO TPU3HAYSHHS, SIKi MalOTh BUKOHYBAaTH
POJb EKONOTIYHUX KopHIopiB. ToMy, Ha Hally TyMKY, 3aKOH Ma€ OyTH J10-
MOBHEHO TIOJIOKECHHSM ITPO MOMJIUBICTh BUKYITY 3eMEJIbHUX JIISTHOK 1 JJIst
moTped hopMyBaHHS EKOKOPHIOPIB.

B iHO3eMHi¥ MpaKTHIli CTBOPEHHS €KOMEpEXX BilIOMI BHUIAIKH, KOJIU
MOKJIMBICTh 0OMiHY 3eMeNbHOI JUITHKA MOTHBYBaJia 3eMJIEBJIaCHUKA TTijI-
TpUMaTH CTBOPEHH: ekokopuaopy [8, c. 102]. Ha namry aymky, Taka npax-
THKa MOXKe OyTH 3acTocoBaHa 1 B Ykpaini. Hanpukian, mij yac naroBaHHs
0araro rpoMaisiH OTPUMAJIH 3€MEJIbHI JUISHKH 3 JaJIeKO HEe HalKpaluMu
rpyHTaMu. BoHn 06 moromuiaucs Ha oOMiH TaKWX JUITHOK Ha JUISTHKH i3
KpalllUMH IPYHTOBUMH XapakTepucTukamu. [lepxasa Moria O HagaTH iMm
TaKi 3eMeNbHI JIJISTHKK B OOMiH Ha JUNSHKH 13 TIPIIMMH IPyHTaMH, aie
HeoOXimHUMHU A71s1 POpMYBaHHS EKOMEPEKI.

OTxe, AJ1st CTBOPEHHS MPABOBUX TepeTyMOB (DOpMYBaHHS €KOJIOTIIHHX
KOPHIIOPIB y 3€MEIbHOMY 3aKOHOIABCTBI MepeayciM HeoOXiaHO nependa-
YUTH 0COOJIMBOCTI 3MiHH IUTLOBOTO TIPU3HAYEHHS, HAOYTTsI, peaisaiii Ta
MPUIIMHEHHS MpaBa BJIACHOCTI HA 3€MEJIbHI AUISHKH ClIbCHKOTOCIIONAp-
CHKOTO MPU3HAYECHHS €KCTEHCHBHOTO BUKOPUCTAHHS SIK CKIIAIOBUX €KOJIO-
rigaoi Mepexi. Lli 0coOIMBOCTI MPaBOBOTO PEKUMY NAIOTh MIACTABH IS
BH/IUICHHS TaKUX 3€MEJIb SIK OKPEMUIT 00’ €KT 3eMEIIbHUX MTPABOBITHOCHH.
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Janunienko b. Coznanne 3k0J10ru4ecKNX KOPHIOPOB B YKpanHe: 3eMeJIb-
HO-TIPABOBOI acleKT

B crarbe paccMaTpuBaroTcs npooieMbl 3eMeNIbHO-IIPaBOBOTO 00eCIIeUeHUs
CO3JIaHUS IKOJIOTHYECKUX KOPHJIOPOB KaK (PyHKIMOHAIBHBIX 3JIEMEHTOB HAIlMO-
HaJbHOM 3KOJOruueckor cetu Ykpaunsl. [logsepraercs aHaiu3y IpaBoOBOH pexXUM
3eMellb, OTHECEHHBIX 3aKOHOM K COCTABIIFOLIIM 3KOJOTHYECKOH ceTH (B MEPBYIO
ouepeb 3eMeNb CETbCKOXO3SHCTBEHHOTO Ha3HaYeHMsI ). J{J1s 1iesieit uccienoBanus
HCIIONIb30BaH OMBIT CTPaH, IEPEIOBBIX B Chepe CO3/1aHMsI SKOJIOTHYECKHX KOPHU/I0-
poB (CILIA u Hunepnanast). Ha ocHoBe aHanu3a eiicTBYIOIIETro 3eMeNbHOTO 3a-
KOHOJATEeNbCTBA CACNIAaHbI IPEATI0KEHHS 10 €r0 YCOBEPIIEHCTBOBAHUIO.

Kniouessle cnosa: 5KOIOTUUECKAs! CETh, YKOJIOTHUECKNE KOPHIOPHI, 36MEIbHOE
TIPaBo.

Danylenko B. Land use law problems of the creation of ecological network
in Ukraine

The article is aimed at the analysis of land use law regulation of the creation
of ecological network in Ukraine. The biggest attention is devoted to agricultural
lands. In this article the experience of such countries as USA and Netherlands is
used. The improvements of legislation in the area of construction of ecological
network are suggested.

Keywords: ecological network, land use, land use regulation.
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IATAHHSA
CYIIOYCTPOIO

VJIK 347.98 B. Tamvkose, kaHAUAAT IOPUANIHUX HAYK,
3acmy>XKeHui pucT Ykpainu, lonosa Bu-
IIIOTO TOCIIOAAPCHKOTO CYAY YKpaiHm

KoncTuryuiiine Ta 3aKkOHOJaBYe MigIPYHT
IUIA 3aCTOCYBAaHHA NPUMHLIMITY Clienjiazisamii
SIK KpUTEPilo y PO3MeXXYBaHHi CyJOBUX IOPUCAVKIIN

CrarTs mpUCBsIUSHA aHAI3Y TCOPETHYHHX 1 MPAKTHYHHUX ACIIEKTiB KOHCTUTY-
LIHHOTO Ta 3aKOHOAABYOTO MiATPYHTS IS 3aCTOCYBAaHHS MPUHIINITY CIIEIiai3amii
SIK KPUTEPII0 Y pO3MEKyBaHHI IOPUCIUKIIIH CYIOBHX OPraHiB.

Knrouogi cnoea: puHIMII CrieiaTi3aiii, FOPUCIUKIIS, CynoBa pedopma, my-
OJIYHO-TIPaBOBHUH CIip, TOCMIONAPCHKE CYIOYMHCTBO, aIMIHICTpATHBHE CyIOYNH-
CTBO, HiBIJOMYiCTb.

I3 mpuitastTam 28 wepBHsa 1996 p. Konctutynii Ykpainu [1] onaum
i3 CHCTEMOYTBOPIOBAJIbHIX KOHCTUTYLIHHMX MPHHIUIIIB OpraHizamii cy-
JIOyCTPOIO B YKpaiHi CTaB MPUHIUII criemiami3anii cyniB. Takum yuHOM,
HOpPMaMH{ BHUMIOI IOPUINYHOI CHITH OYJI0 3aTBEPIKEHO PAKTHYHY HE00-
XIJTHICTh aBTOHOMHOCTI CIEIialli30BaHUX CYIiB. ApOITpaXKHUM CyJ CTaB
Ha TOH Yac creliaai30BaHO0 CYI0BOI0 IHCTUTYIIIER, 3aKOHOAABYO BU3HA-
HOIO CaMOCTIHHOI0, HE3aJIeKHOIO JIAaHKOIO B CUCTEMI CyIOBOI BlIagu YKpa-
THH, SKil HAJIekKAJIO 3MIHCHIOBATH PaBOCYAJIS BCHOTO CIIEKTPY TrocIoaap-
CHKHUX CIIPaB.

AXTyaJIbHICTh HAyKOBOTO aHAIIi3y MUTAaHb KOHCTUTYLIHHOTO Ta 3aKOHO-
JaBYOTO MIATPYHTS AJIsl 3aCTOCYBaHH IPHUHLIMITY CIeLiati3anii Sk KpUTepito
Y PO3MEXYBaHHI CYyIOBUX FOPUCAUKIIINA MTOSICHIOETHCS TIEPII 3 BCE THM, IO
yuHHa KoHctuTytis Yikpainu 1996 p., 3akpirurioiodn 3acagi MpaBoBoi,
JNEeMOKpaTHYHOI JIep>KaBU, 30KpeMa 3iHCHeHHS MPaBOCyIAs BUKIIOYHO
CydaMH, cepesl OCHOBHUX MPUHIMIIIB MOOYJIOBU CUCTEMH CYIIB 3arajbHOI
FOPUCAMKITIT BU3HAYA€E caMe TTPUHITHII criemiaizartii. [lel BaxIuBuit actiekT
JUSUTBHOCTI CUCTEMHM TPABOCYIS CITiJI pO3DISAATH Y MOEAHAHHI 3 GyHIa-
MEHTAJIbHUMH KOHCTUTYLIHHUMH IPAHIUIIAMH, TAKAMH SIK PO3IOJILT BIaIH,
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PiBHICTB ITpaB rpoMaisiH, BEPXOBEHCTBO MpaBa i NPUHLIUI IPAaBOBOT BU3HA-
yeHocti. OTxe, crieniaizalist y CHCTEMI CyIiB 3arajibHOI IOPUCANKLIT, SKa
MpUTaMaHHa BITYM3HSHIA KOHCTUTYIINHIN MOMIEi, BUSBISETHCS OIHUM 13
3aco0iB peanizalii IX IPUHLIHUIIB, y TOW Yac IK MeXaHi3M ii peamizawii Mae
3a0e3MeUYnTH sKiCHE 1 mepeadadyBaHe MPaBO3acTOCYBaHHS.

[MuTanHg 3acToCcyBaHHS KOHCTUTYLIHHOTO MPUHIUITY cHemiaizamii
i 3akoHOZaBuUoro 3abesmedyeHHst cyqoBoi pedpopmu B YKpaiHi cTanu
OpeAMETOM JOCTII)KeHb TAaKMX BITUM3HSHHUX Ta 3apyOi’KHUX BUEHUX,
sk O. A. Bensnesny, 1O. I1. Butsik, A. I. Bo6kosa, 1. I. boraas, B. 1. Bo-
pucora, O. B. BacskoBchkuii, M. K. I'ansatuy, 1. I1. l'onocHiuenko,
O. B. [I3epa, B. B. [lonexan, I. b. Komiymko, A. T. Kom3mwok, O. JI. Koru-
neHko, B. B. Koctuupkuii, O. M. Knumenko, H. C. Ky3nenosa, P. O. Kyii-
Oina, P. A. Maiinanuk, B. K. Mamyros, B. M. [laxiii, B. I. [lepemne-
nwk, C. B. [Ipunyuskwit, I. B. Puxkosa, M. B. Pynenko, A. O. CeniBaHoB,
B. B. Cepnurwoxk, H. B. Cibinbosa, I. B. Cnacu6o-®areesa, B. C. Cteda-
HIOK, P. O. Credanuyk, M. M. Xamuuk, B. 1. [llumkina, B. C. lllepOu-
Ha, . M. IlleBuenko, B. I. fpema ta psagy iHmMX.

[Ipouecu pedopMyBaHHS BITYM3HSHOI CYIOBOI CUCTEMHU BiIIOBIIHO
1o nonokeHb Konctutyii Ykpainu i yiockoHaJeHHS 3aKOHOJABCTBA AJIS
e exTUBHOI pealizalii NpUHIMITY clieiani3alii akTHBHO 00TOBOPIOIOTh-
Csl IPaKTUYHUMH MpaliBHUKaMH, 30KpeMa CyIIsIMH, cepell KX Hail-
O17TBII YiTKO BUCIIOBIIOIOTH cBOO no3uuito B. C. banyx, B. M. bo6posuu,
O. B. bpunnes, H. M. Bamunina, H. O. Bonkosunibka, T. b. JI[po6oToBa,
T. I1. Kapneukin, B. M. Koanb, O. B. Kot, B. O. Kpasuyk, C. 1. Kpamap,
O. C. Kynebsxkin, H. M. Kypuenko, B. . Kyxap, H. I1. JIyrosa, B. A. Ma-
KapeBuy, A. I. OcerrnHchKHil, . O. Ilonkos, 1. M. Ilputuka, O. C. ®oHo-
Ba, M. M. XamHuuk Ta 06arato iHIIMX.

MeTto10 1i€i cTarTi € AOKTPUHATBHUNA aHaNi3 Micls 1 3HAYeHHS TpUH-
LUIy crenianxizanii K KpUTepito y po3MexXyBaHHI IOPUCAUKLIIN CyAiB
y CHUCTE€Mi KOHCTUTYLIMHUX NPUHIMIIIB CYJOYMHCTBA B YKpaiHi, a TaKoX
BUPOOJIEHHS psAAY NPOMO3UILIi, CIPIMOBAaHUX HA YAOCKOHAJICHHS SIK YHH-
HOTO 3aKOHOJIABCTBa YKpaiHH, TaK i MPAaKTHUKH HOTO 3aCTOCYBaHHSI.

BaxnuBo miakpecnuTH, o0 cyyacHa CHCTEMa 3aXHCTy MpaB Ta iHTe-
peciB y4acHHUKIB MPaBOBIJHOCHUH CHUPAETHCS caMe Ha KOHCTUTYILiHHI
NPHUHLHNIIY, 3aKpimieHi y crartsax 1, 2, 8 Koncrurynii Ykpainu [1], mo
BH3HAUaIOTh YKpaiHy MPaBOBOIO AEP>KaBOIO, B SIKii HE TIJIbKH BU3HAETHCA,
a i i€ ChOTO/IHI MPUHIUI BepXOBEHCTBa npasa. [Ipu pomy npasa i cBo-
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0O/IM JIFOIIVHM, 1X TapaHTil BU3HAYAIOTh SK 3MICT, TaK 1 HAIPSIMH JisUTBHOC-
Ti JepKaBH.

MoskHa MOTOUTHCH i3 aBTOPaMH B TOMY, L0 KJIIOYOBA POJIb AiSTBHOC-
Ti CyIOBOi CHCTEMH y MPaBO3aXMCHIN AiISITBHOCTI Aep>KaBU BUCYBA€E IO-
TpeOy B 1i mpuCTOCYBaHHI A0 HOBUX BUKIIMKIB 1 3aBxAM Oyae Ha daci:
«CyTTeBe NPUCKOPEHHS 3aKOHOAABUMX 3MiH Y IIAPHHI CyAIOUYMHCTBA OCTaH-
HiX POKIB BKa3y€ Ha po3yMiHHS 3 OOKy Jep>KaBU O3Hau€HOI mpoOIemMm»
[2, c. 102].

[IpakTUKyIO4i FOPUCTH Bi3HAYAIOTh Pa30M 3 TUM, 1[0 «HECTAOUIBHICTD
MPaBOBOI periaMeHTallii, HaBiTh i3 MOTHBIB 11 YIOCKOHAJIEHHS, TIOB’ A3aHa
13 HEraTUBHUMH HacJiIKaMH JAJIsl HaJIe)KHOTO BIPOBAKEHHS B XKHUTTS 3a-
KJIQJICHUX 3aKOHOMAABLIEM i/iel, OCKUTbKM Take BIPOBAIKEHHS MOCTIHHO
CTHKAETHCS 3 THEPIII€I0 MPAKTUKHU ITPaBO3aCTOCYBAHHS, IIJISIX1B MOJOIaHHS
KOJI3iH Ta MPOTaJIuH, HAIIPALlbOBAHMX J0 BHECEHHS YePrOBHX 3aKOHOAABUMX
HOBaii» [2, c. 103].

Crin 3a3HaunTH, UI0 KJIACHYHHUM SK A7l KpaiH KOHTHHEHTAIBHOI, TaK
1 aHITTOCAKCOHCHKOT MPaBOBOi CiM’i BBAXKAETHCSA PO3Pi3HEHE PO3YMIHHS
crieriaizarii cyaniB i crnenianizanii cyais. [lig cremianmizaiiero cyamisB
PO3YMIIOTh Crieniai3alito CyJaiB OKPEMOTO CyAy Ha PO3IIsAAl BU3SHAYEHUX
KaTeropii crpas.

Criertiamizariist Cy/liB — 1€ HasBHICTh y CYJOBIii CUCTEMi TIOPS 13 Cy-
JIaMH 3arajbHOI FOPUCIUKINIT TAKOXK CICIialli30BaHUX CYIiB (TOOTO TaKuX,
10 MalOTh iICTOTHI OCOOTMBOCTI 1 I[MM BiIPI3HSIOTHCS Bij 3araibHuX) [3].

3arangoMm, caM MexaHi3M peaiizallii IpUHIUIY Cremiaiamii i 1ocsr-
HEHHS METH HOT0 3ampoBaXKEHHS TICHO MOB’sI3aHi 3 MPUHIMIIOM iHCTaH-
LiHHOCTI, SIKMH T€X HAJEXHUTh JO KOHCTUTYLIHHUX NPUHLIHUIIIB MOOYIOBU
CHUCTEMH CY[iB 3arajbHoOi IOpUCOUKLII i 00yMOBIECHUH 3a0€3MeUeHHIM
anessLiiHOTOo Ta KacaliifHOTo OCKapKEeHH PillleHHs Cyay, QYHKLiOHyBaH-
HSIM BHILIMX CIIelialli3oBaHuX cydiB Ta BepxosHoro Cyny Ykpainu.

Psin aBTOpiB 3BepTaloTh 0COOIMBY yBary Ha mpobiemMy NpUHIHUIIB
crnenianizanii y po30ynoBi cynoBoi cucreMu YKpainu, 30Kpema, Ha Te, 1110
«...IIUPOKHUH CHEKTP CyCHUIBHUX BiZHOCHH Ta, BIAMOBiJHO, PO3MAITTI
CTIOPIB, AKi BAHUKAIOTH Y MIPOLIECi TAKUX BiAHOCHH, CHPHUSIOTH YTBEPIKEH-
HIO IPUHIUNY creniaiizanii y noOynoBi cynoBoi cuctemu. Binnmosigno
1o ct. 125 Koncrutyuii Ykpainu, cuctema CyaiB 3arajbHOi IOPUCIUKIIT
MOBUHHA OyTH MOOYyAOBaHa 3a MPUHLUIIOM TEPUTOPIaNbHOCTI Ta crenia-
mizamii» [4, c. 39].
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L5 Te3a MOCUITIOETHCS TBEPIXKEHHSIM, IO «...pEopraHizalis CyI1oBoi
cucTeMH YKpaiHW 3MIIHCHIOETHCS 3 ypaxyBaHHsIM ii moOy/I0OBH Ha TICBHUX
KOHCTUTYIIHHUX pHHIUTIAX» [5, c. 49].

Tak, sragyroun 4. 1 cT. 125 OcHoBHOTO 3aKOHY, B SIKiil cHCTEMa CyIiB
3arajibHO1 FOPUCIUKIIIT B YKpaiHi OyyeThCs 3a IPUHIUIIAMH TEPUTOPiab-
HOCTI 1 cremianizaiiii, aBTOpH 3BEPTalOTh yBary Ha Te, IO CYyTh TEPUTOPi-
QIBHOCTI K MPUHLMITY CYIOyCTPOIO 3aBXIH OB’ sI3yBaiacs i MPOJOBXKYE
OB’ I3yBaTHCS 3 IONIMPEHHSM FOPUCIUKIIIT TOTO YH 1HIIOTO CYIy Ha OJHY
a0o0 JeKiapKa aaMiHICTpaTHBHO-TEPUTOPIAIbHUX OMHMII YM HA BCIO Te-
puTopiro YkpaiHu, B TOH Yac SK NPUHLUN CHelianizauii mo cyTi He MaB
YHIBEPCAIBLHOTO XapaKTepy, MOMUPIOIOYUCH CIIOYATKY JIMIIE Ha TOCTIONap-
CBKi CyJH, a 3r0JIOM — 1 Ha HOBOCTBOPEHY ITiJICUCTEMY aMiHICTpaTHBHUX
CYIB.

MokHa IOTOAUTHCS 3 TyMKOIO TIPO Te, IO TAKUH MiJIXi]] IBHO CYTICpeYHB
om u. 1 ct. 125 Korcrutymii Ykpaian, 3a 3MicTOM SKOi Jisl IPUHIIMAITY CTIe-
miamizauii SK 1 IPUHIMITY TEPUTOPIaIbHOCTI, Maia MOUIMPIOBATUCS Ha BCi
JIAHKM CHCTEMH CYJIIB 3arajbHOI ropucaukiiii [5, ¢. 50]. [lo ocTaHHBOTO Yacy
L€ IPAaKTUYHO 3aJIMIIATI0Cs HEIIOMIYEHUM SIK IPEICTaBHUKAMU IOPUINIHOT
HayKH, Tak 1 IopucTaMH-IpakTukamu. IIeBHi 3pylieHHs BigOymnucs Iuiie
i 9ac po3poOKu mpoekTy HoBoro 3akoHy Ykpainu «IIpo cymoycrpiit
i craryc cynniBy», sikuit Oymo mpuiinsaTo 7 munHs 2010 p. (mami — 3akoH)
[6], TOOTO mounHatouu 3 2008 p.

Xoua JesiKi HayKOBI[I HaMarajaucs MiABECTH ITiJ1 ek MOai TEOpeTHY-
HY OCHOBY, 30KpeMa, HIIIOCS PO Te, 10 «CYAH, SIKi pO3IVIsAAI0Th IUBLIb-
Hi i KpUMIiHaJIBHI CHpaBU, — L€ TPaIuLiiHI CyJOB1 OpraHu, AKi iCHyIOTh
Maio He 31 CrapogaBHboro Pumy, a icHyBaHHs, HAPUKIIAJI, TOCTIOAAp-
CBKHUX Ta aJIMiHICTPATHBHUX CYAIB Ma€ He OiibI K (aKyTbTaTUBHUI
XapakTep 1 po3paxoBaHO Ha BUPILIECHHS CKOPOMHUHYIIUX MpoOmem». Ls
TOYKA 30py HE € IePEKOHIUBOIO, OCKIIBKHU «...ICHyBaHHS 1 IOsBA HOBUX
CY/iB THX YH IHIIUX IOPUCIAUKIINA 0OYMOBJIEHA piBHEM IHBiTI3alliHHOTO
PO3BHUTKY CyCHIIIBCTBA 1 3aJICKHUTh BiJ] CKJIQJHOCTI 1 MOTPed HOro po3BU-
TKy» [5, c. 52].

€Bpomneickki KpaiHu MINUIA y IIEOMY TMPOIIeci e ajli, CTBOPUBIIN
MiACUCTEMH He JIHIIEe aaAMiHICTPaTUBHHX, a i TPYZOBHUX, COLIANbHUX, (i-
HAHCOBHX, IATCHTHUX CYIiB, HAa YOI SIKUX MepeOyBaOTh BIAMOBIIHI BHILI
CyIH.

OTxe, SIKIIO AABHO BiAOMUI MPUHIUI TEPUTOPIAIEHOCTI 03HAYAE PO3-
OyZI0BY CUCTEMH CY/IiB 3arajbHOT FOPUCIUKIIT BIAMOBIIHO 10 CUCTEMH aji-
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MiHICTPaTUBHO-TEPUTOPIAIFHOTO YCTPOIO, IO 3akpimieHa y ct. 133 Kon-
cTUTYLIi 1 00yMOBJIeHa MOTPeOOoI0 3aiiiCHEHHs TpaBoOCyAsl Ha BCil Tepu-
Topii YKpaiHu, To BKa3aHW{ NPUHIMI TOBUHEH OPraHiyHO MOEIHYBATHCS
TaKOX 13 MPUHIIMIIOM CIIeliaTi3arii.

SIKI10 TpUHIMI TEPUTOPIaIbHOCTI TAYMaYUThCS B HAIIIN AepxaBi
B OCHOBHOMY OJTHO3HAYHO: SIK TOOY/10Ba CY/IOBOI CUCTEMH 3TiHO 3 aJMiHi-
CTPaTUBHO-TEPUTOPIaIbLHUM MOIITIOM YKpaiHH, 3aKpimieHuM y ct. 133
OcHoBHOTO 3aKOHY, TO 3MICT MPUHIMITY Crelmianizanii i 0co0nIuBoO Mexi
Horo peasizailii BUKIMKAIOTh TUCKYCii [7].

Creniamizauis K IPUHIXT MOOYIOBU CYI0BOI CUCTEMH O3HAYa€ IMepIl
3a Bce, 10 KOHKPETHHUH Cy[ SIK €JeMEHT 1Ii€i CHCTeMH HaliIeHUi TOBHO-
BaXCHHAMH PO3IVISAATH 1 BUPIIIYBaTH CYIOBi CIIpaBH, 110 BUILIUBAIOTH
13 IEBHOTO BU/y [TPABOBiTHOCHH.

HaromicTs BHYTpilIHS crieniamizalist Sk MPUHIMI opradizauii podoTu
MEBHOI CyA0BOi YCTaHOBH Nlependavae, o B Hili BU3HAYAIOTHCSI KOHKPETH1
CYIUIi, SIKi CTIeHiai3y0ThCs Ha PO3IVISIL CYJJOBHX CITPAB, 1[0 TAKOX BUILIH-
BaIOTh i3 IEBHOTO BUAY MPAaBOBiAHOCHH.

ono peanizauii NpUHIUIY clienianizanii B MeXax OIHOTO CyAdy, TO
CIIif] 3a3Ha4YUTH, 1O BKe 3 1 Oepesns 2003 p. y Bumomy rocrogapcskomy
cyni YkpaiHu Ta B anemsuifHuX roCOAapChbKHUX CyAax IMOYallu JisTH cIie-
LianizoBaHi MiApo3ainy (CyAOoBi ManaTy, KOJIerii) 3 po3misiLy cIpaB y roc-
MOAAPCHKUX CIOPax, OB’ S3aHMX 13 3aXUCTOM MPaB Ha 00 €KTH 1HTENEKTY-
aJIBHOI BITaCHOCTI.

Taki konerii, ik 1 KoJierii 3 po3IsAy CIOpiB Ipo OGaHKPYTCTBO, MPO
CTATHEHHS MOAATKIB 1 300piB, pO3MIsAY 3eMENIbHUX CIPiB MOYAIN CTBOPIO-
BaTHCh TAKOX 1 B MiCLIEBHX TOCIOAAPCHKHUX CyAaXx.

o crocyeTbes crenianizamii y MiCIIEBHX 3arajbHHUX Cylax, TO BOHA
Oyna 3ampoBakeHa Haka3oM Jlep:kaBHOI CynoBoOi aaMiHicTpalii YkpaiHu
Big 7 mucronaaa 2003 p. Ne 576 «IIpo xoHUENTyalbHi monoxeHHs pedop-
MyBaHHS OpraHizalii AisUIbHOCTI CYIiB 3arajibHOi IopHcaIuKLiD» [8].

OnHak, SIK CBIIYUTH MPAKTHKA, CIeLiani3alis CyaiB (BHYTPILIH:) Haii-
OUTBII MOIIMPEHA 1 CHCTEMHO PO3BUBAETHCS HA CHOTONHI caMe y crieriati-
30BaHUX CylIax.

3anpoBa/KeHHSI aBTOMAaTU30BaHOTO PO3MOAiNy crpas 3rigHo 3 Ilo-
JIOKEHHSIM PO aBTOMAaTHU30BaHy CUCTEMY AOKYMEHTOOOIry Cyay, Moro-
JoKeHOro Jlep)kaBHOK CyJOBOK aIMIiHICTPAIi€r0 Ta 3aTBepKeHoro Pi-
menHsaM Pagu cynniB Ykpainu Big 26.11.2010 Ne 30, Takox cTaio nieBuM

202



KoHcmumyuyitline ma 3akoHo0asuye niorpyHms... B. Tambkos

MEXaHi3MOM 3aCTOCYBaHHS BHYTPIIIHBOI clienianizamii npu po3nogiii
crpas [9].

Crig migTpuMaTy MO3UINE0 HAYKOBIIIB, SIKi Ha3BaJIM CIICIiai3alliio Cy-
IiB — SIK BHYTPIIIHIO, TaK 1 30BHIIIHIO — «MAariCTpajbHUM LUIIXOM PO3-
BUTKY CYIOYCTpOIO y KpaiHax €Bpomnu» [7]. Tak, aBTopaMu HaBOIATHCS
apryMeHTH, 1o Bumwmii rocnogapcbkuii cyn YKpainu, sSIKuid BUpic, sIK BiZo-
Mo, 3 [epxaBnoro apOirpaxxy YPCP, nakonnuus Oaratuii [ocBin 3a0e3-
MEYSHHSI €JHOCTI MPAKTUKH BUPILICHHS FOCHOAAPCHKUX CIOPiB, HaAaHHS
CyJaM BiJIOBiAHUX PEKOMEHIALIH 1 IPyHTOBHUX PO3’sICHEHb, y4acTi B 3a-
KOHOTIPOEKTHiN po0OTi, yIoCKOHaNeHHI KBamidikauii kaapis, HalaHHI iM
MPaKTUYHOI TOTIOMOTH, PO3BUTKY HayKOBHX IOCHi)KEHb, BUIABHUYIH /i-
SUTBHOCTI TOIIO [7].

Vkpaina, BU3HABIIM Ha KOHCTUTYLIHHOMY PiBHI HAaHBa)KJIMBIlIl MiX-
HapOJHI CTaHAAPTH Yy raiy3i 3aXUCTy paB JIOAWHHU, MAE CTBOPUTH edek-
TUBHUH I0pUANYHUNA MeXaHi3M 3a0e3leYeHHs 3aXUCTy IpaB i cBoOox ¢i-
3UYHHX 1 IOPUIHYHHX OCi0.

IcHyBaHHS BXKe ChOTO/HI KIJTBKOX BUIIIHX CICIIATI30BaHHUX CYIIIB 3 MOXK-
JIUBOIO TIEPCIIEKTHBOIO X 3011bIIIeHHS Ha TijacTaBi 4. 3 cT. 125 KoncTuryii
VYkpainu BUMarae TakoX JOKTPUHAIBHOTO [IEPEOCMHUCIEHHS HEOOXiTHOCTI
MPaBUIBHOTO 3a MiIX0JaMH 1 palliOHAILHOTO y peaji3amii BUKOPUCTaHHS
MPUHIMITY crieniai3amii cy1oBoi cucTeMu.

TakuM YMHOM, y CYCHIJILCTBI Bce OiTbLI TOBHO 3a0€3MeUyEThCS TPaBo-
Ba BU3HAYEHICTH HE JIMIIE [UIIXOM ACKJIapyBaHHS KOHCTHTYLIHHUX MPHH-
LUIIB, a i yTBepIKEHHs OanaHCy TEOPUTOPialbHOCTI, cremianizamii Ta
1HCTaHIIMHOCTI 1 y cHCTEeMi MPaBOCYIAS, 1O CIPHUsE MepIl 3a BCe MiIBHU-
LIEHHIO HOTO SKOCTI.

3rigno 3 Koncturyuieto, B YKpaiHi CTBOPIOETHCS MEPEAYCiM LilTicHA
crcTeMa CyaiB 3arajbHOI IOPUCAMKLII, B sIKiil IOENHY€ETHCS MPUHLIUI TaTy-
3eBOi crenianizawii OKpeMUX CyIOBHUX JIAHOK 3 HasiBHICTIO €INHOTO HABH-
LIOTO CYIOBOTO OpraHy.

Ockinbku BepxoBuuii Cyn Ykpainu € HalBUIIOO CYTOBOIO IHCTAHITIEIO
B CHCTEMI CYIIiB 3arajibHO1 FOPUCIUKINT YKpaiHH, a HAUBUIIMMHU CYJOBUMU
OpraHaMu CIeIialli30BaHUX CYJIIB € BiJIOBIIHI BUIII CYIH, TO BiAMOBIIHO
10 TIPUHIMITY IHCTAHUIHHOCTI CyIW MaloTh OyTH OpraHi3oBaHi Tak, mo0
3a0€3MeYHUTH MPAaBO Ha MEPETIsAL CYJOBOTO PIllIeHHS Y Cy/Ai BUILOTO PiBHSI.
Came iHCTaHLilHA OpraHi3auis CyAiB TpaAuLiiHO 3a0e3neuye MmpaBoCyl-
HICTbh PILLICHHS.
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l'apanToBaHe mpaBo Ha MEPErIs CIPaBH 0COOM CYIOM amemsiifHol
iHCTaHILil HaJae BIEBHEHOCTI y MPaBHIBHOCTI YCTaHOBIEHHS (DaKTiB 1 3a-
CTOCYBaHHS HOpPM TIpaBa.

SIK MO3UTHUBHUI MPHUKIIAL MOKHA HAa3BaTH YIOCKOHAJICHHS OpraHizamii
Ta AiSUIBHOCTI apOiTpaKHUX CYAIB Ha eTami micys npuitHaTTs Koncruryuii
VYkpainu 1996 p., yoMy 3Ha4HO ocHpusiIo NpuiHATTA BepxosHoto Panoro
Vkpainu 20 mrororo 1997 p. 3akony Ykpainu «IIpo BHeceHHs 3MiH [0 3a-
koHy Ykpainu “TIpo apOitpaxkuuii cyn”» [10], 3a kUM, 30Kpema, y TEKCTi
3axony Ykpainu «lIpo apbiTpaxxuuii cyma» cioBa «apOiTp», «apOiTpaxHa
KOJIETis1» OyJI0 3aMiHEHO CIIOBAMH «CYIJIsD», «CylI0oBa Kojerisy. Lle e Oinb-
1I€ MiAKPECIUIIO IPAaBOBY MIPUPOLY apOITPaXKHUX CYAIB K CIIELiani30BaHIX
CYIIOBHX YCTaHOB JJIsl 30iHCHEHHS MPABOCYIAAS 3 TOCIOAAPCHKUX CIIPaB.
BignosinHo 1o ct. 5 3akony Ykpainu «IIpo apOitpaskauii cym» [11] B Ykpa-
iHi nisin Bummit apOitpaxknuii cyn Ykpainu, ApOiTpaxxauii cyn ABTOHOM-
Hoi PecriyOniku Kpum, apbitpaxkHi cyau obnacrei, mict Kuesa ta Cea-
CTOIIONIS, SIKi YTBOPIOBAJIM €MHY 3/1aroPKeHy CUCTeMY apOiTpaKHUX CYHiB
Vkpainy, siky oyomntoBaB Bumuii apOiTpaxkuuii cyn YkpaiHu sk HaliBUIIAN
OpraH y BHpIILIEHHI TOCMIOAAPCHKUX CIIOPIB 1y 3AIMCHEHHI HAIMSAAY LI0I0
pilieHb, yXBaJ, TOCTaHOB apOiTpaXHUX CYIiB B YKpaiHi Ta KOHTPOIIO 3a iX
HisbHICTIO. TakuM YUHOM, 3 MOMEHTY NpUHHATTS BepxoBHow Panoro
Vkpainu 3axony «IIpo apbitpaxknuii cyn» i go cepeaunu 2001 p. apOiTpaxk-
Hi cynu YKpaiHu NpOMIIITY epiof] CTAHOBJICHHS 1 PO3BHUTKY SIK CIIELiali30-
BaHi Cy[IOBi YCTaHOBH, BIIEBHEHO 3aiHSBIIN CBOE CAMOCTIl{HE Miclle B CHC-
TeMi OpraHiB IpaBOCYLIS.

I3 3axinuennsaM y yepBHi 2001 p. n’aTupidHOro TEpMiHy Aii MyHKTY 12
«[lepexigaux nonoxkenb» Koncrutynii Yipainu 1996 p., 3 metoto 36epe-
KEHHS CY0BOI CHCTEMH 1 CyJOYMHCTBA B MeXaX KOHCTUTYLIHHOTO MO,
Ha PO3BHUTOK MOJIOKEHb CT. 125 Koncturyuii Ykpainu Oynao npuitHATO psia
3aKOHIB, 110 BHOCHJIM iCTOTHI 3MiHHM B CyIOYCTpil Ta cygounHCTBO. Llei
mpolec Mae HeoiliiiHy Ha3By «Maia cynosa pedopma». 30kpemMa, Oyino
BHecCeHO 3MiHHu 10 3aKkoHiB «lIpo cymoycrpiii Yipainm» [12], «IIpo craryc
cynais» [13], «IIpo opranu cynaiBcekoro camoBpsityBanHs» [14], «Ilpo
KkBaJiQikaniiHi KoMicii, KBamigikamiiHy arecTaliio i JUCUUILTIHAPHY Bia-
MOBiJANIBHICTD CyAiB cyniB Ykpaiam» [15], KpuminansHo-npouecyansHo-
ro [16], lluBinpHOTO MpOIlECyalbHOTO KoJeKCiB Ykpainu [17]. 3amicTh
ApOiTpakHOTO MpoIeCcyalbHOTO Kojekey Yipainu [18] mouas aisitu Toc-
MOJapChKUH MpolLecyanbHU Koaeke Ykpainu [19].
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AHani3 3MiH, 1110 BiI0YJIUCS B 3aKOHOJ]ABCTBI, JIa€ MiJICTaBY JJIsl BACHOB-
Ky, 1110 TOCTIOAapChKa IOPUCIAMKIIA 1 MiCKs «Maioi» CynoBoi peopMu He
BTpaTHja CBOTO (PYHKIIOHATBHOTO MPU3HAYCHHS.

Vxe B 2001 p. apOiTpakHi cynu Oys0 nepeiMEeHOBaHO B TOCIIOAAPCHKI,
ToAi >k OyNnu CTBOpPEHi i anensiiiHi rocoAapchKi Cynu; ABOJAHKOBA CHC-
TeMa TpaHcdopMmyBanacs y TPUIaHKOBY CUCTEMY CIIELialli30BaHUX CY/iB,
a 3 MPUIHATTAM 3a3HadeHoro Bulle 3akoHy Ykpainm «IIpo cymoyctpiit
VYkpainu» rocrnonapcbki cyau 3alfHsUIM CBO€ Miclie B 3arajbHiil CynoBii
CHCTEMI K OKpeMa JaHKa Cleliali30BaHuX CYLIiB.

Brim 3a 3akonom Ykpainu «IIpo cynoycrtpiit B Yipaini» 2002 p., sxuii
Ha ChOTOJIHI BTPAaTHB YMHHICTb, KacalliiHUN meperisi GakTUIHO MIT 31i-
CHIOBATHCSI JIBIYi: BHIIUM CYZOM BiJMOBIHOI IOPUCIUKINT Ta B OKPEMHX
Bunankax — BepxoBuum CynoM YkpaiHu.

Curyaris, 10 cKJanacs y 3B’s3Ky 13 «IOJBIHHOIOY» Kacalli€r, BU-
KJIMKaJla TOCTPY KPUTHUKY 1 B HAYKOBOMY CEpEJOBHILI, i cepell IOPUCTiB-
MPaKTHUKIB.

Iepru 3a Bce migkpeciroBanocs, mo Konctutyuis He nepeadadae «Imo-
BTOpPHOI Kacarii», sika akTHYHO 37ilicHIoBanacs Bepxosaum Cynom Ykpa-
iHn Ha mizacTasi 4. 2 cT. 47 3akony Ykpainu «lIpo cynoycTpiii».

Kpim Toro, cTano o4eBUIHUM, IO MOJBIHHA Kacallis MIKiAIUBa s
MPaBOCYAAs 1 € JOKTPUHAIBLHUM MOPYLICHHSM €BpONEcbKkoi KOHBEHIIT
3 IIpaB JIFOIUHM L1010 PABOBOT BU3HAYEHOCTI CYJJOBUX PillIeHb. 32 paxyHOK
OCKapskeHHs pimeHHs cyny 10 BepxosHoro Cyny Ykpainu ocrarodHne Bu-
pilIeHHsI, 30KpeMa, TOCTIOAapChKUX CIPaB, PO3TATYBaJOCh HA POKH.

OnHak TifbkH 3 NpuiHATTAM y JumHi 2010 p. HoBoro 3akoHy Ykpainu
«IIpo cymoyctpiii i cTaryc cymaaiBy [6] 11e TOJI0KEHHS OyJI0 3MIHEHO: SIK
octanHs (i enuHal) KacamiifHa iHcTaHLis OyB BU3HaueHUH came Bummii
CHemiani3oBanui ¢y (UBLIBHUNA/KPUMIHABHUM, TOCTIOAPCHKUH, aJIMiHi-
CTpaTUBHUM).

Sx Bigmitunum y CoiabHOMY BUCHOBKY 11010 3akoHy BeHerianckka
komicis Ta upekuis i3 cniBnpaui ['eHepanbHoi qupekii 3 mpaB Jonu-
HU Ta IpaBOBUX NUTaHb Paau €Bponu, npuiinarts 3akony Ykpainu «IIpo
CYAOYCTpiHl 1 cTaTyc CynaiB» cTano pyHIaMEHTOM JIJIsl 3MIIIHCHHS CY/10-
BOI TiJIKU BIAIH, ajle pa3oM i3 MO3UTUBHUMH BiATYKaMu Ha ajpecy 3a-
KOHY IpOJIyHaja i meBHa KpuTuka. 3okpeMa, Komicist 3ayBaxuiia, o
topucaukuis Bepxosrnoro Cyny YkpaiHu oOMeKyeTbcsl TUTaHHSAMH,
MOB’sI3aHUMH 13 3aCTOCYBAaHHSM TiJIbKM HOPM MaTepiaJbHOTO MpaBa i BU-
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CJIOBMJIA AYMKY IOJO NOLiNbHOCTI po3rsay Bepxosuum Cynom Yipa-
iHM TakoX cHpaB i3 MiJcTaB HEOJHAKOBOI'O 3aCTOCYBaHHS HOPM MpO-
LecyanpHoOro npasa [20].

Cunig 3BepHYTH yBary Ha Te, 1110 OCTaHHE IIMTaHHS BUKIIMKAJIO AUCKYCIIO,
OCKIJIbKM PEKOMEHIOBaHE PO3IMIMPEHHs TOBHOBAXKEHb Iependadae CuTya-
11iF0, KOJIU iCHYIOTh (DAKTUYHO JIBI KacallifiHi 1HCTaHIIii, K I MaJl0 MicIe
y TOCHOAAPCHKUX CIpaBax.

3akoH (pakTHYHO 3alpOBaAMB MMOBHY CIeliali3amilo CyaiB yciX piB-
HiB, a OTXe, peali3yeThes MiIXif, 3a AKUM yci cyau B YKpaiHi € creni-
aTi30BaHUMU.

B ropuanuHiii mitepaTypi Takui miIXig CIpuAMaeThCsl HEOAHO3HAUHO.
Tak, B. B. Jlonexxan Ha3uBae Taki CynepedHOCTi HOBOTrO 3akoHy (i3 ioro
IOYMKOIO B LIIJIOMY MOKHA MTOTOXUTHCS):

1) i3 TepMiHOMIOTiYHOTO OOKY HEBIAIMMH € HAa3BU MiCLIEBUX CYIiB, SIKi
3aiiMalOThCs PO3MIANOM LUBIIBHUX, KPUMIHAIBHHUX CIPaB i CIpaB Ipo
aJIMiHICTPaTUBHI MPaBONOPYIIEHHS! — BOHH, SIK 1 paHille, Ha3UBAIOTHCS
3arajJlbHAMH CylaMH, Xo4ya ()aKTHYHO BCi BOHH, SIK 1 aneNALiiHi CyaH, 1 Bia-
MOBIIHUN BUIIUH CYJI, € CIIEI[iali30BaHUMH, OCKUIEKH 1X FOPUCIUKILIS 00-
MeKeHa IEBHUMU KaTeropisiMu crpa. [liiicHo, sSIK muIie aBTop, «MOXKIIHUBO,
HeMae 0COOMMBOI OTPeOU BiAMOBISTHCH Bifl y)KMBaHH 100 HUX TEPMi-
Ha «3arajJbHUAN CyOy, ajie CIiJ IaM’sITaTH, IO el TePMiH, sIK 1 Oyab-IKui
IHIINH, € 3HAYHOIO MIPOI0 YMOBHHMY [5, ¢. 49-52];

2) IPUHIUII CcHelliani3amnii TICHO MOB’s3aHui 13 MPUHIIUIIOM IHCTaH-
uiiHOCTI, 3aKkpimieHuM y 4. 1 cT. 17 3akony. I xoua psin cnenianicTis 3a-
nepevyBaiy MpOTH Horo ¢ikcamii, mpoTe i 3anepedeHHs He Oynu J0-
cTatHbo nepekonnuBuMu: «llopymennsm Konetutyuii MokHa BBaXkaTH
BUJIYYEHHS 3 OPAUHAPHOTO 3aKOHY SIKHXOCh MPUHLUUIIOBUX KOHCTUTYLIN-
HUX TIOJIOKEHB, & HEe TOJATKOBE BKIIIOUEHHS MOJIOKEHb, SIKi BiAOWBAIOTh
icHytodi peamii» [5, ¢. 49—-52], ToMy, OCKUIBKH CyIOBa CUCTEMa MOJILICHA
HAa JIaHKH 1 iHCTaHLii, 1€ € TePEKOHIMBUM apryMEHTOM IS i ATPUMaHHS
MPUHLUITY IHCTaHIIMHOCTI, MOPsA 13 MOJOKEHHsIM I1. 8 4. 3 ¢T. 129 OcHOB-
HOTO 3aKOHY, sIK€ 3aKpiIUTIOE MPaBO Ha OCKAapXKEHHS CYAOBHUX PillleHb
B anessliitHoMY 1 KacaniiiHomy nopsiaky. HificHo, «y cydyacHOMY BUIIISIL
3aCTOCYBaHHs IPUHLUITY IHCTAHLIHHOCTI CYIOBOT CHCTEMH HAaOYJI0 TOBHOT
JIOT1YHOI 3aBEPILIEHOCTI, 3p03yMIJIOi KOXKHOMY TPOMaIsTHUHY», — 3a3Hadyae
aBTop 1 monae: «CyuyacHa cymoBa cucTeMa YKpaiHH CKIaJa€eThCs 13 TPhOX
JIAHOK 1 TPHOX CYOBUX iHCTaHLIN: MepIIoi, anemsLiiiHo1, 1 KacauiiHoi, 3a
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MexaMu siKkoi nepeOyBae BepxoBuuit Cyn Ykpainu sik HaBUIIMNA OpraH
y CHCTEMI CY/IiB 3araJIbHOT FOPUCAMKIIIT 3 BIIACTUBUMH JIUIIIE HOMY 0C00-
JIMBAMH TTOBHOBAXXCHHSIMH Y cepi cymounHCcTBay [5, c. 52].

V niteparypi 00roBOpIOETHCS psiA MPOOIIEM, SIKi CTOCYIOTHCSI OKPEMHX
nonoxeHb 3akoHy [21, c. 3—4; 22, ¢. 105-108; 23, c. 132—-138]. Cepen
HUX OCOONMMBY yBary aBTOPH 3BEpTAlOTh Ha YHi(piKaIlito Ta MpHUBEIECHHS
y BiAnoBigHICTh 10 ctare 125, 129 Koncturyiiii Ykpainu CynoBux cuc-
TEM CYJIiB 3aralibHOI FOPUCAMKIIIT, SIKi BIOYIUCS Yepe3 CTBOPEHHS BHIIMX
CHeIialli30BaHuX CY/IiB ISl TOCIIOIaPCHKOTO, aIMIHICTPATUBHOTO, IIUBITb-
HOTO Ta KPUMiHAJIBHOTO CYIOYMHCTBA 3 HAAUICHHSIM BUKIIOYHO 1X MTOBHO-
BaKEHHSIMH KacalliifHol iHCTaHIli1; BiIHECEHHS 10 3aBIaHb BUIINUX CITCIi-
aJi30BaHUX CYIB MMTAHHS y3arajJbHEHHs CyIOBOi MPAaKTUKU Ta GopMy-
JIOBAaHHS pO3’SICHEHD AJIsl HIPKYECTOSAIINX CYIiB BiTHOCHO 3aCTOCYBaHHS
HUMU 3aKOHOJIABCTBA TIPW BUPIILICHHI CIIpaB BiJIMOBIIHOT IOPUCIUKITT Ta
PAI IHIIHX.

AHani3yroun i MOJOXKEHHS y 3icTaBleHHi i3 cTaTycoM BepxoBHOro
Cyny Ykpainu 3a fitouoto panimie 4. 2 ct. 47 3akony Ykpainu «IIpo cyno-
ycTpil Ykpaiamy» [12] Ta TOTOYHNMHU TOBHOBKEHHIMH HAHBHUIIIOTO CY/IO-
Boro oprany, JI. O. [TonkoB ¢popMyiroe mpaBUIbHUI, HA HAIll TIOIJISA], BH-
CHOBOK TIPO T€, III0 KOHIICHTPAIlisi KOMIIETEHIIIT 3 KacaI[lifHOTO TPOBaJ)KEH-
HS Ta HaJaHHS PO3’SICHEHb HIKYECTOSAIIMM CydaM 3 METOI0 OJHAKOBOI'O
3aCTOCYBaHHs HUMH 3aKOHOZABCTBA IIPH BUPILLIEHHI CIPaB caMe y BHUILUX
CTIelialIi30BaHUX Cy/IaX BilOyIacs Mpy OJJHOYACHOMY YCYHEHHI TyOIr0BaH-
Hi nux QysaKmiid Bepxosanm Cynom Ykpaian. Ha gymMKy aBTOpa, «...IUITKOM
OYCBHUJIHUM Y JIep>KaBHOMY OyIIBHHUIITBI € IPUHITUTI IEBHOT BiAMOBIAHOCTI
MiX CTaTyCOM JICPKABHOTO OpTraHy 1 CyCIUTbHUM 3HaU€HHSM BUKOHYBaHHX
HUM (PyHKIIH. Y 1IbOMY aCIIeKTi BUTTISAAA€E JTOTIYHAM Ta TIOCITOBHUM IIPH-
BeIeHHS 3acaj (YHKIIOHYBaHHSA BHILUX CIEIiali30BaHUX CyAiB Y BiAmo-
BIJIHICTb 13 301IBIIEHOIO c(heporo IX TisUTBHOCTI — aJ[ke He MOXKHA BUITPAB-
JAHO BUMararH O4iKyBaHOTO pe3yJIbTaTy, He HaJlaBIlH BiAOBIAHOTO iHCTPY-
MEHTapil0 Ta He CTBOPHUBILU HEOOXiTHUX YMOB IS JOCATHEHHS TaKOTO
pesyabeTary» [2, c. 102—-106].

OTxe, HaBeleHE MiATBEPIKY€E NPABUIBHICTH BUCHOBKY, 110 IIPaBOBE
3HauUEHHS MPHHLUITY CYI0BOI creuianizauii, 3akpimienoro y Koncruryuii
VYkpaiHu, MoJyiarae B TOMy, 1110 caMe HOJI0KEHHS II€T CTATTi € 0a3UCHUM IS
CTaHOBJICHHSI Ta MOJAJBIIOTO PO3BUTKY CUCTEMH CIIELiaNi30BaHUX CYyHiB
VYkpainu 1 3aKOHOJABCTBA 3 MUTAaHb OpraHizalii Ta AISTILHOCTI 3a3HaYE€HUX
CYJIOBUX yCTaHOB.
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Kpim toro, ananiz KoHCTHTYIIT Ta 3aKOHOJABCTBA YKpaiHH J03BOJISIE
c(hOpMYITIOBATH 1€ PSIJI BAXKJIMBUX BUCHOBKIB!

— TPUHIUN CIIeliani3alii CyJiB € OJHUM i3 CHCTEMOYTBOPIOBAIIEHUX
KOHCTHTYLIHHUX NMPUHIUIIB OpraHi3alii cyloycTpoio B YKpaiHi, a mpak-
TUYHY HEOOXIJHICTh aBTOHOMHOCTI CIICI[iali30BaHUX CY/iB 3aTBEPIKEHO
Ha ChOTO/IHI HOPMaMH BUIIO1 IOPHIUIHOT CHIIH;

— uyunHa Korcrutynis Yipainu 1996 p., 3akpirunoroun 3acaay mpaBo-
BO1, IEMOKPATHYHOI JepKaBU, Cepe]l OCHOBHUX IMPHUHIIUIIB MOOYI0BU
CHUCTEMH CY/IiB 3arajbHOI IOPUCIUKIII BU3HAYAE TPUHITUT CIIeIliai3altii,
SIKMH CITiA pOo3MIAAaTH y TO€NHAHHI 3 pyHIaMEHTAIbHUMH KOHCTUTYLIH-
HUMHU MPUHIIMIIAMH, TAKUMH SIK PO3IOILT BJIA M, PIBHICTh IPaB IPOMAJISH,
BEPXOBEHCTBO IIpaBa i MPUHIIUT PABOBOi BU3HAYEHOCTI,

— crenianizamisi y CUCTeMi CyZiB 3arajlbHOi IOPUCAMKIIII, sIKa IpUTa-
MaHHA BITYM3HIHIA KOHCTUTYIIMHINA MOJICII, BUSBIIAETHCS OHUM 13 3aC00IB
peamizarii iX IpUHIMUIIB, Y TOM Jac SK MexXaHi3M ii peamizarii mae 3a0e3-
TIEYUTH SIKICHE 1 Tepe0avyBaHe MPaBo3acTOCYBaHHS;

— «Maja cyzoBa pedopmay He 3a0e3neuniia e(h)eKTUBHOTO MEPEXOIY 110
giTKO{ crieriamizaiiii cymis, K 1e Bu3HaueHo KoHctuTytieto Ykpainu, mpoo-
JeMa MojajibIoro peopMyBaHHs CyAOBOI BIagy Mmicis ii MPOBEACHHS
3aJMIIHIIacs 1 JIMIe NIpUHHATTS 3akony Ykpainu «IIpo cymoycTpili i cTaryc
cynaiBy 3rigHo i3 CibHUM BICHOBKOM BeHemianchkoi koMicii Ta dupek-
uii i3 ciiBnpaui [ eHepanbHOT qUpeKii 3 Ipas JIIOIUHY Ta PABOBUX ITUTAHb
Panu €Bponu cranu peaibHuM (QyHIAMEHTOM JUIS 3MILIHEHHS CYI0BOI
TJIKY BIIaJIH;

— Wig creliani3aliero CyAaiB PO3YMIIOTh CHelliai3aiii CyamiB
OKPEMOTI0 CYyIy Ha PO3IVIsA/i BU3HAUYCHHMX KaTEropii crpas, a creriai-
3aIlis CyiB — I1€ HasBHICTh Yy CY[IOBil CUCTEMI TIOPA i3 CyaMH 3aralib-
HOT IOPUCIUKIIIT TAKOXK CIeHiali30BaHUX CY/iB; CIIeIiaai3allis K MpUH-
LM TOOYIOBH CYIOBOT CHCTEMH O3HAda€ Mepll 3a BCe, 110 KOHKPETHUH
CYZ AK €JIeMEHT Ii€l CUCTEMHU HaJiJIeHUH TOBHOBAXEHHSIMH PO3TIISAIATH
1 BUpIlIyBaTH CyIOBi CIIpaBH, IO BUITUIMBAIOTH 13 IEBHOT'O BUIY MPaBO-
BiJHOCHH;

— OCKLUIBKH B €BpONEHCHKIX KpaiHax Ha CHOTOIHI CTBOPEHO HE JIAIIIE
aJMiHICTpaTHBHI, a i TPYIOBi, coLlianbHi, iHAHCOBI, HATEHTHI CyIH, Ha
4OJIi IKMX 1epeOyBaroTh BIAMOBIAHI BUILI CY/IH, CIiI TIATPUMATH ITO3HUIIIIO
HayKOBIIIB, SIKi HA3BaJIM CIEIiali3alifo CyiB — SK BHYTPIIIHIO, TaK 1 30B-
HIITHI0 — «MAaricTpajibHUM ILISXOM PO3BHTKY CYJOYCTPOIO Y KpaiHax
€Bpommny;
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— TMpaBOBE 3HAYCHHS NPUHLHMITY CYIOBOI CreLiani3alii, 3aKpimIeHoro
y Koncrurymii Ykpainu, monsrae B ToMy, o caMe TOJI0KEHHS i€l cTaTTi
€ 0a3UCHUM ]I CTAaHOBJICHHS Ta MOJANBIIOTO PO3BUTKY CUCTEM CIIeIiai-
30BaHUX CyNiB YKpaiHH i 3aKOHOIABCTBA 3 MMTaHb OpPTaHi3allil Ta JisIbHOC-
Ti 3a3HAYCHUX CYJIOBUX YCTAHOB.
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TarbkoB B. KoHcTUTyIMOHHASI M 3aKOHOATeIbHAs1 OCHOBA /ISl MPUMe-
HEHUS NPUHIHUIA CTICHUATU3ANNN KAK KPUTEPUSA B pasrpaHu4eHun Cy)]eﬁHBlX
OPUCANKIUI

Crartbsa MOCBALICHA aHAJIN3Y TCOPCTUICCKUX U MPAKTUYICCKUX ACTICKTOB KOH-
CTHTyLlPIOHHOfI u SaKOHOI[aTeHbHOﬁ OCHOBBI U1 NPUMCHCHU NPpUHIIAIIA CIICTU-
I3l B KAYECTBE KPUTEPHS B pa3rpaHIuCHNH IOPUCIUKINI CYIeOHbIX OPTaHOB.

Knrouesvle cnosa: NpyHIMII CIICIIMATM3ALNH, FOPUCAUKIINS, CyaeOHas pedop-
Ma, MyOJIMYHO-IIPAaBOBOM CIIOP, XO3SIHCTBEHHOE CYIONPOM3BOICTBO, a/IMUHUACTPA-
TUBHOC CyJOIIPON3BOACTBO, NOABCAOMCTBCHHOCTD.

Tat’kov V. Constitutional and legislative basis for application of the prin-
ciple of specialty as a criterion in legal competence distinguishing

The article analyzes the theoretical and practical aspects of the Constitutional
and legislative basis for application of the principle of specialty as a criterion in
legal competence distinguishing.

Keywords: principle of specialty; legal competence; judicial reform, public
dispute, commercial legal proceedings, administrative legal proceedings, juris-
diction.
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VK 347.961.1 O. Osuapenxo, KaHAUJAT OPUSUIHUX
HayK, acMCTeHT Kadenpu opranisamii cy-
TOBUX i MpaBOOXOpOHHUX opraHiB Haijio-
HajIbHOrO yHiBepcuretry «lOpuanyHa aka-
meMida Ykpainu imeHi fApocnasa Mypnporo»

IIpo6nemu 3anobiraHHs
HE3aKOHHOMY BTPYYaHHIO
B JIA/IbHICTD CyIOBMX OpPraHiB YKpaiHu

VY crarTi aHaNI3yEeThCs MPOOIeMa POoIeCyalbHOI HE3aIeKHOCTI CY/IIB B CY-
YaCHUX YKPAlHCBKHX peallisix, MPOMOHYIOThCS IUISIXH NOCHUICHHS rapaHTii 1i
HOPMAaTHBHOTO 3a0e3mneueHHs. BUIiIeHO MBI TPy YMHHHKIB HEIPABOMiPHOTO
BIUIMBY Ha CY[OBY BJIaIy B IIJIOMY i KOHKPETHUX CY[iB IIpH 3/ifICHEHHI MpaBo-
CYILISI — 30BHIIIHI 1 BHYTPIIIIHI.

Kniouoei crosa: He3aliexHICTh 1 HEYNIEPEIPKEHICTD CYI/IiB, HE3aKOHHUH BILTHB
Ha CyJl, CyIAIBCbKHH 1HIEMHITET, BIIIOBIAaIbHICTD 32 BTPYyYaHHS B AisJIbHICTh

cyny.

VYkpaina, sk nporomnomiero B Konctutyii Ykpainu, € 1eMOKpaTHYHORO,
MIPaBOBOIO JiepkaBot0. OiHi€eI0 3 (GyHIAMEHTAIBHUX 3aCajl JEMOKPATHUHO-
ro CYCITUTBCTBA € HE3aJEKHICTh CYIIB 1 CyAaiB. 3araJbHOBU3HAHO, IO
BKa3aHa 3acajia € epeayMOBOIO BEPXOBEHCTBA IpaBa Ta OCHOBOIIOJIOKHOIO
rapaHTIeI0 CIPaBEUIMBOrO Cyly. BUKOHaBUA 1 3aKOHOJaBYA TUIKH BJIajau
MTOBMHHI TapaHTyBaTH HE3AIEXKHICTh CYI/IiB 1 yTPUMYBATHCS BiJl KPOKIB, SKi
0 Mo mocTaBUTH i mif 3arpo3sy [1]. Bignoimuo o mm. 1 1 2 OcHOBHEX
MPUHLUIIB HE3aJIeKHOCTI CyIOBUX opraHiB 1985 p., He3aleKHICTh CYIOBUX
OpraHiB rapaHTy€EThCS JAEPKABOIO 1 3aKpimuIoeThest B Korcturyiiii abo 3a-
KOHax KpaiHH. Yci JepaBHi Ta iHIII yCTaHOBH 3000B’sA3aHi IaHYBaTH
HE3aJIeXKHICTh CyI0OBHX OpraHiB i AoTpuMyBarucs ii [2, c. 168—170].

Koncturytiis YkpaiHu BCTaHOBITIOE, 110 HE3AJICKHICTh 1 HEIOTOPKaH-
HICTb CyAIiB rapanTytoThcsa Koncturyuiero i 3akonamu Ykpainu. Brums Ha
CynniB y Oyab-sikuil croci6 3aboponsieTses (4. 1, 4. 2 ct. 126 KV) [3].
3rignao 3 4. 1 ct. 47 3akony Ykpaiam «IIpo cymoycTpiii i craryc cyamiB»
CYILISL Y CBOTH HisTBHOCTI OO 3iMCHEHHS IPaBOCY/IS € He3aJIS)KHUM BiJT
Oy/Ib-SIKOTO HE3aKOHHOTO BIUIMBY, TUCKY a00 BTpyuaHHs [4]. lle o3Hauae
3a00pOHY OyIb-SKHUX Iiff CTOCOBHO CYIIB HE3aJIECKHO Bil GopMH iX TIPO-
sIBy 3 OOKy Jlep’KaBHUX OpTaHiB, OPTaHiB MICIIEBOTO CaMOBPSIyBaHHS, iX
MoCcaJoBUX 1 ciy)k00BUX 0Ci0, yCTaHOB, OpraHisalliid, rpoMaJsH Ta iX
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00’€IHaHb, IOPUANYHHX 0Ci0 3 METOIO MEPELIKOJUTH BUKOHAHHIO CYAJISIMH
npodeciifiHuX 000B’SI3KIB UM CXHMJIMTHU 1X O BHHECEHHS HEMPaBOCYIHOTO
pimeHHs. 3a00pOHa BIUTMBY Ha CYAIB y Oyb-sIKHH CIIOCIO MTOMIMPIOETHCS
Ha BECh Yac 00iliMaHHS HUMU MOCaau Cyaui [5, c. 2—-6].

[Ipobnema 3a0e3mnedeHHsT HE3aJIEKHOCTI CyAIiB HAOya IOCHTh IPyH-
TOBHOTO BUCBITJIICHHS Y HAyKOBiH IOpUIWYHIN JiTeparypi. BueHi mocmimky-
I0Tb SIK 3MICT 1 CKJIaJI0Bi eIEMEHTH L€l pyHIaMeHTaNbHOI IPaBOBOi 3acaiy,
TaK 1 OKpeMi acreKTH ii mpakTHYHOI peamizaii [aus.: 6; 7; 8, c. 100—103].
AKTyallbHICTb JOCTIKEHHS MPOOIeM CYIIiBChKOI HE3aJIeKHOCTI HE BH-
KJIMKAa€ CyMHIBiB, BUXOJS4H i3 monokeHb OCHOBHOTO 3akoHY YKpaiHu
i 3axony Ykpainu «IIpo cynoyctpiii i craryc cymaiy» Big 07.07.2010 p., gxi
BCTaHOBJIIOIOTH MiJBaMMHM 11 i1 3a0e3nedenHs. Ha xanp, cynosa Bnazna
B YKpaiHi 3HaXOOUTHCS B YMOBaX, KOJIM BOHA MOCTIHHO BUMYIIEHA JJOBOIM-
TH CBO€ TPAaBO Ha iCHYBaHHS, MPOTUCTOSTH MOTYTHBOMY CYCIUJIEHOMY
i momiTHaHOMY TUCKY. OTXe, y LIl CTaTTi M HaMaraTuMeMocs y3araibHA-
TH ICHYIOYi BHJIM HE3aKOHHOTO BIUIMBY Ha CYI Y Cy4acHHX YKpaiHCBKHX
peaisix, a TaKoX 3alpOINOHYBATH MUIAXH iX 3MEHIICHHS 3a JIOTIOMOTOI0
YIOCKOHAJIEHHSI HOPM YHHHOTO 3aKOHOJABCTBA MPO CYAOYCTPil.

BBy Ha cynaro npH 3AiHCHEHH] MPaBOCYAS MOXYTh OyTH JOCHTH
pizHOMaHITHUME. 3a TIpaBoBoro no3uiliero [ itenymy Bepxosroro Cyny Ykpa-
{HM BTpy4YaHH! y IISUTBHICTD CyIOBHUX OPTaHIB CIIiJ TNIyMa4uTH K «BIUIMB HA
cyamo y Oyab-sikiii ¢popmi (mpoxaHHs, BUMOTa, BKa3iBKa, Orpo3a, MiaKy,
HACUJIBCTBO, KPUTHKA CYIi B 3aco0ax MacoBoi iH(opmarlii 10 BUpimeHHs
CHpaBH y 3B’s3KY 3 ii po3MIsAIoM TOmIO) 3 OOKy Oymb-sKOi 0COOM 3 METOIO
CXHMJIUTH HOTO 10 BAMHEHHSI Y1 HEBUMHEHHSI IEBHUX MPOLIECYaIbHUX A1l a00
YXBaJICHHS IIEBHOTO CY/I0BOTO pimeHHs. [Ipu oMy He Mae 3Ha4YeHHSs, 32
JIOTIOMOTOIO SIKUX 3aC001B, Ha AKii CTaii poIlecy Ta B AiSUTBHICTD CYAY SKOi
IHCTaHIII1 3IMCHIOETCS BTpYYaHHs» [5, c. 2—6, m. 11].

[IpoBossiun HalOINBIN 3aranbHy Kiacu]ikaililo HETaTUBHUX BILIMBIB
Ha Cy[OBY BJaJy B LIJIOMY i KOHKPETHHX CY[JiB 30KpeMa, MO)KHa BiA3Ha-
YHUTH JABi IPYIIM YNHHUKIB BIUIUBY — 308HiHi Ta nympiwmi. Jlo nmepmoi
TpyNY HaJeKaTh HAPI3HOMAaHITHIIII MPOSBH HENPABOMIPHOTO THCKY Ha
CyIl i cipoOr Pi3HOMAHITHUX TOCAIOBHUX OCI0 CXUIIUTH Cy/ IO IPUHHATTS
pileHHs y BnacHUX iHTepecax. [Ipy iboMy 30BHIIIHI YUHHUKH MOKHA T10-
JUTHTH Ha JIep KaBHi (CripoOu Jiep>KaBHUX CITYKOOBIIIB Ta iHIINX [TOCATOBHX
0Ci0 BIUTMHYTH Ha TOCTAHOBIICHHSI CY/IOBOTO PIIlIEHHS ) Ta CyCIUIBHI (BTPY-
YaHHS IPOMAJICBKOCTI B JISUTBHICTH CY/I0BO1 Bi1aiu). Taki BUNIAIKK € TOCUTh
YaCTUMHU [T BITYM3HSHOT IIPABOBOI CUCTEMH, KOJIM Ha CYJ 3MIHCHIOETHCS
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MOpaJIbHHH, ICUXOJIOTIYHUI Ta 1HII BUIM BIUIMBY Yepe3 3acO0H MacoBOi
iHdopMmarlii, uepes [HTepHET, Oe3mocepeIHFO Ha CYIiB 200 B iHIIHI cTIOCiO.
Oco0nMBO arpecHBHUMHE Ha ChOTO/THI € CTIpOoOM HAHBHUIINX MTOCATOBUX 0Ci0
Jep>kaBu (HapoIHHUX AEMYTaTiB, MOJITHKIB, IPEACTABHUKIB OPraHiB BUKO-
HABYOI BJIAJM TOIIO) JOMOI'THCS IPUUHATTS B Cy/l BUTIAHUX M PillICHb.

[Tpumipom, y 6epesni 2008 p. Pana cynai Ykpaiau 3po0wua 3as1By 1010
HEMPaBOMIiPHOTO TUCKY Ha Cy[ i3 00Ky HapoIHHX AemyTariB. Take 3BepHeH-
HsI CTAJIO PEaKIi€l0 BHIIOTO OPTaHy CYJIIBCBKOTO CaMOBPSyBaHHS Ha
OpraHi30BaHy Ta MPOBEACHY YICHAMH i MpaIiBHUKAMH CEKpeTapiaTy map-
naMeHTchkoro KoMiTeTy 3 mUTaHb MpaBOCYAAs MEPEBIPKY AiSIBHOCTI
Crpuiicskoro MicbkpaiionHoro cyny JIpBiBcbKoi oOmacti. 30kpeMa, Ha
azipecy ToIoBH ArmeJsmiitHoro cyny JIbBiBcbkoi o6nacti Banenruna ['ocy-
JapCchKOTO HalIMIILIA ypsiAoBa Tejlerpama 3a MiJIICoM MEPIIOTo 3acTyTHH-
ka rosioBu Komitery BepxoBHoi Panu 3 nurans npaBocynas FOpis Kapma-
3iHa, y AKii moBigomisiocs mpo Te, mo 20 mrororo 2008 p. Bkazanmm Ko-
MITETOM «OyJI0 CTBOPEHO ACMyTaTChKy KOMICIIO 3 MEpeBipKU MisIIbHOCTI
Crpuiicbkoro MicbKpaiioHHOTO cyay JIbBIBCHKOI oOnacTi». Y Tenerpami
TaKOXX 3a3Hadyaocs, 110 3 METOK BUKOHAHHS 11boro pimeHHs Komitery no
M. JIpBOBa BiIpAKEeHI IBOE HAPOTHUX JIEMYTATIB Ta TOIOBHUH KOHCYJBTaHT
cekperapiary Komirery. 27 ta 28 moToro BkazaHa kKomicis nepeOyBaia
y JIbBiBCBKiit 00MmacTi i 3aiicHMIIA TTeBHi i1 3 mepeBipku MisitbHOCTI CTpuii-
CBKOTO MiCBKpPailOHHOTO cy#y, MOBIAOMIISIE MIpec-ciayk0a cyay. Y HpoMy
3B 513Ky Pana cynie Ykpainu Harosmocuia, mo ani Koncruryuiero Ykpainu,
aHI YMHHUM 3aKOHOJABCTBOM HE Tepen0adeHo 37iHCHEeHHS KOMiTeTaMu
BepxoBHoi Pagu YkpaiHu Ta OKpeMUMU HAPOIHUMH JEIyTATaMHU Iapia-
MEHTCHKOTO KOHTPOJIIO Y (hOpMi MEPEBIPOK MisUTBHOCTI Cy/iB [9].

Y 2010 p. rpomMaachKOCTi CTaB BiOMUH iHIIUIT BUMaaoK. [lenmyrar Bin
[Maprii perionis Irop I1noxoi unHUB THCK Ha T010BY OAE€CHKOTO anemsLiii-
Horo ajMiHCyny Bikropa AnekceeBa, po M0 OCTaHHINA 3pOOHB MyOIMiuHy
3aaBy. Cynns BKa3as, 1O JEIyTaT HaIOJIETJIMBO BUMaraB BiJl HbOTO YXBa-
JUTH HEe3aKOHHE pimeHHsd 1o Bubopax mepa bonrpana, mo0 cyn Bu3HaB
nepeMory Ha BuOopax Oau3bKoro 10 Hboro Bonmoaumupa Kadanora, Tomi
s’k BUOOpH BurpaB iHmmiA kaHauaat — Cepriid Koponwsos. Ilicns mporo
JIeTTyTaT CTaB pOOUTH 3asBU PO KOPYILIIO B CylaxX, HaMaraBcsi THCHYTH Ha
cymaio [10]. BiamnosigHa oriacka 1s0ro BUIaaKy Oyiaa HEOOXIAHOIO, 00
Cy[i MaB 3MOTY YXBaJIUTH CIPaBeIUIMBE PillICHHS y CIIPaBi.

[TuTanHs BTpydaHHsS OCAIOBUX 0Ci0 Jep>KaBU Pi3HOTO PiBHS B AisyIb-
HICTh CY/IOBOI CHCTEMH MTOCTAIOTh 0COOIMBO rOCTPO HANIEPEOAHI BUOODIB.
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i sBUIIa 3MyIIYIOTH OPTaHU CYJAIBCHKOTO CaMOBPSILyBaHHs HaJdaBaTH
BIJINIOBI/IHY OLIIHKY HE3aKOHHHUM JisIM OKpeMHUX HOMITUKIB. Tak, y 3BepHECH-
Hi 10 cy0’exTiB BHOOpUOTO Mpotiecy Bin 29 cepmus 2012 p. Paga cynnis
VYkpainu 3BepTae yBary Ha BUIIaJKH AUCKPEAUTALi CyTOBOI cCCTEMU YKpa-
THH, SIKI € XapaKTePHUM JUIsI MOJITHYHUX CHJT HE3aJICKHO BiJl 1X 11€0JI0T14-
Horo crpsiMyBaHHs. OCTaHHI HAMararoThcsl JecTadiIi3yBaTu CyI0BY CUCTE-
My, iAIpBaTH ii aBTOPUTET, a OTKe, 1 apTopuTeT AepkasH [ 11]. besymosHo,
TaKi SBUILA € HEMPUITYCTUMUMH y TPOMAISTHCBKOMY CYCITUILCTBI H MalOTh
OTPUMYBATH HaJEXHY MPaBOBi KBami(ikallito 3 00Ky IpaBOOXOPOHHHUX
OpTraHiB.

[IpoGisiema HePaBOMIPHOTO BIUIMBY Ha CYIB HEOHOPA30BO IPUBEP-
taja yBary Koncrurymniinoro Cyny Yikpaian. Tak, me B 1999 p. Cyn y Pi-
LICHH] Y CTpaBi Mpo 3alUTH HAPOAHUX JEMyTaTiB YKpaiHH Big3HAYMB, IO
BOHO € OOMEKXEHHM 1 HE MOIIUPIOETHCS Ha TIMTAHHS, TIOB’sI3aHi 13 3/iiiCHEeH-
HSIM TIPaBOCYJIS Y KOHKpeTHHX cripaBax [12]. Y 2004 p. y PimenHi y cripa-
Bi PO HE3AJIEKHICTh CYAIB AK CKIIaJ0BOI ixHbOrO crarycy, KC Ykpainu,
P03’ ICHIOIOYH MONIOKEeHHS 4. 2 ¢T. 126 OcHOBHOTO 3aKOHY, 33 IKUM BIUIHB
Ha CyIIiB y Oyab-sKuii croci® 3a00pOHSEThCS, BKa3aB, IO I O3HAYa€
3a00pOHY OO0 CYAAiB OyAb-SKUX Al HE3aleXHO Bil popMu iX MposiBY
3 OOKy JIep)KaBHHX OpraHiB, yCTaHOB Ta OpraHi3ailii, OpraHiB MiCIIEBOTO
CaMOBpPAMYBaHHS, iX MOCaJOBUX i CIYKOOBHUX 0Ci0, TpOMajasH Ta ix
00’ €IHaHb, IOPUANYHHX 0Ci0 3 METOIO MEPELIKOJUTH BUKOHAHHIO CYAJIIMH
npodeciitHux 000B’s3KIB 200 CXWIINTH X 10 BHHECEHHS HETPABOCYIHOTO
pimenHs Tomo» [13].

VY 2011 p. Koncrutyniiiauit Cyn Ykpainu miaTBepauB HaBeAEHi IPpaBo-
Bi mo3uii. Ha qymMKy aBTOpiB MOAAaHHS 10 CyAY, S4-X HApOJHHX JEIyTaTiB
VYkpainy, 4. 1 c1. 61 4. 1 cT. 47 3akony Ykpainu «IIpo cymoycrpiii i craryc
CYIUIIBY IIIOJI0 HE3AJICXKHOCTI CY/IIB ITPH 3A1HCHEHH] IPaBOCY IS AOMyCKa-
I0Th MOXJIMBICTh 3aKOHHOTO BTPY4YaHHS, BIUIMBY YU THUCKY Y 3IiHCHEHHS
CYAJICI0 MPABOCYAMS, O CyNepeunTh CT. 6, 4. 2 cT. 8, u. 1, u. 2 ct. 126,
4. 1 ct. 129 Koncruryuii Ykpaiau. Cya, aHanizyro4uu 3MicT IbOTO MOJaHHS,
JUHAIIOB TaKUX BUCHOBKIB. [lo-mepiie, BianoBiaHo a0 4. 2 cT. 126 OcHOB-
HoTro 3akoHy YkpaiHu i 4. 1 cT. 6, 4. 1 cT. 47 3akony Ykpaiau «IIpo cymo-
YCTPiif 1 cTatyc CcyaniB» CynIi MpH 3A1MCHEHHI MPaBOCYAsl HE3aJIekKH1
1 I IKOPSIFOTHCS JIMIIIE 3aKOHY, a BIUIUB HAa HUX Y OyIb-SIKHi CIIOCIO 3a00po-
HSIETHCS; HE3aJISXKHICTh 1 HEZIOTOPKaHHICTh CY/iB rapanTyroThcss KoHcTH-
Tyui€er i 3akoHamu Ykpainu. [lo-npyre, 3a00pOHSI0UH y TTOJIOKEHH] 4. 2
cT. 126 OcHoBHOrO 3aKOHY YKpaiHu BIUIMB Ha CYIJIIB <y OyIb-sIKHUii CIIOCiO»,
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3aKOHO/IaBeIlb 00’ €THAB YCI MOXJIMBI CITOCOOU BILTUBY Ha cyniis. [lomo-
KeHHsIMU CT. 47 3akony Ykpainu «[Ipo cymoycTpiii i craTyc cyaiiB», Xo4a
1 He BiATBOpEHa BUIeHa3BaHa HopMa KoHnctuTyii Ykpainu, onHak KOHKpe-
TH30BaHI () OPMHU HENPUITYCTUMOTO BIUIMBY Ha CyX MiA 4ac 3MilCHEHHs
npaBocynus. [To-tpere, yrouHeHe GopMynroBaHHS Y 3aKOHI KOHCTUTYIIIM-
HOTO NPUHIMITY HE3aJIEKHOCTI CY/IB Ta CyAliB HE € H10T0 3BY)KEHHSIM, TOMY
10 BKa3aHa HOPMa 3aCTOCOBY€ETHCS Y CUCTEMHOMY 3B’ S3KY 3 MOJIOKEHHAMHU
4. 2 ct. 126 KonctuTynii Ykpainu 3 ypaxyBaHHSIM BEPXOBEHCTBA KOHCTH-
TYHiHHUX HOPM 1 IpUHIHITY iX mpsmoi aii. Ha migcTasi Bukmagenoro Kon-
crutryuiitanit Cyq YkpaiHu IidII0OB BUCHOBKY, IO TOJOKEHHS 4. 1 CT. 6
i4. 1 ct. 47 3akony Ykpainu «[Ipo cynoycrpiii i craryc cyauiB» He Jomyc-
KalOTh MOJIMBICT BUMHEHHSI 3aKOHHOTO BIUIMBY Ha CyAJliB, OCKUIBKHU Bia-
noBizHO 10 4. 2 cT. 126 KonctuTyuii Ykpainu 3a00pOHSIETHCS BILUTUB Ha
CyIiB y Oynb-sikuii crioci6 [14].

JlocuThb LiKaBUM 3 HALIOI TOUKU 30pY € MUTAHHS CYCHUIBHOTO BIUIUBY
Ha Cy[l P NPUHHATTI HUM IOPUINYHO 3HaYyIIuX pimtens. [loxaii ocranHix
POKiB B YKpaiHi cBiJ{4aTh MpoO T€, IO CYCHILCTBO Y IIJIOMY, 2 TAKOXK OKpe-
Mi COIliaibHI TPYNH 3[aTHI TIEBHOIO MipOIO BILUTMBAaTH HA BiANpaBIeHHS
npaBoCyAsl. 3ralaeMo MOAil TaK 3BaHOT «IIOMapaH4eBOI» PEBOIIOLIT, KON
HATOBII TIOCTIHO 3HaX0AMBCA MMiJ] cTiHaMu Bepxosroro Cyny Ykpainu i
4ac po3MIsILy HUM CHPaBU PO OCKap>KeHHs pe3yasrariB BuOopiB Ilpesu-
nenta Ykpainu 2004 p. MoxxHa TOBro criepeyarics IoA0 MPaBoOBO1 OLIHKU
1 HaciAKIB BKa3aHoro pimeHHs Bepxosrnoro Cyny Ykpainu [15], ane He
MOYKHA BIJIKUIaTH OYEBHIHUH (DaKT TOTO, IO HA 3MiCT TOTO PIillIEHHS BILIH-
HyJna 3arajbHa CyCHiJibHa aTMocdepa Ha MOMEHT ioro npuitarTs. Komun
BYJIHIII CTOJIMII OyJIM HAITOBHEHI MPOTECTYBAIBHUKAMH, KOJU CyCIUTbHI
3aBOPYLICHHS OXOIMJIM BCIO KpaiHy, CyA HE MIl MPUHHATH PIlICHHS HE
BPaxOBYIOUH TaKUX 00CTaBUH. be3yMOBHO, KOHCTPYKIIisl CyIOBOTO IPOLIECY
Mae OyyBaTucs y Takui criocio, mo0 MiHIMi3yBaTH BKa3aHi BIUIMBU HA CYJ
Ta CyAJiB, OMHAK 1X HE MO)KHA MTOBHICTIO YHUKHYTH.

MorkHa HaBeCTH MPUKIa, KOJIHU MijJ BILIABOM I'POMaICHKOCTI CyA BH-
MyIeHui OyB 3MIHUTH BXKe yxBalieHe pimeHHs. Y TpaBHi 2012 p. Llen-
TpaJbHUH paiicyn M. MuKkosnaiBa po3nodaB ClIyXaHHS! pE30HAHCHOI CIIPaBU
PO KOPCTOKE 3IBAITYBaHHA i ToOUTTA 19-piuHoi O. Makap, sika momepiia
4yepe3 3 THKHI BiJj OTPUMaHUX TPaBM. 3 ypaxyBaHHSIM 0OCTaBUH CIIPaBU
24 TpaBHS Cyn NPUHHAB PILIEHHS PO NPOBEACHHS CYIOBUX CIyXaHb y 3a-
KpUTOMY pexxkumi. Lle BuKIuKano o0ypeHHs K IOTEPIIOi (KO0 BUCTYIa-
Jla MaTH TMIOMEPJIOT IIBYMHH), TAK 1 IPOMAJICKKOCTI 1 IPE/ICTABHHUKIB MTPaBO-
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OXOpOHHHX opraHiB. 3okpema, ['enepanbuuii mpokypop B. Ilmonka Bu-
CIOBUB JNYMKy, mo cnpaBa O. Makap Mae ciayxaTUCh Y4aCTKOBO
Y BIIKpUTOMY peXuMi. 3aKpUTUMHU MArOTh OyTH JIUIIE 3aciaHHs, JIe BU-
BYATUMYThCA JO0Ka3M, SKi HE MOXKHA ONpHIIIoAHIoBaTH [16]. Y 3B 43Ky i3
MM Ha T0YaTKy YepBHS Il CyJ| 3aJI0BOJHHUB KIOMOTAHHS MPOKypopa
L1010 BIIKPUTOTO CYJOBOTO PO3INIALY JaHOI CIIPaBH, 32 BUHATKOM OKPEMHX
3acifiaHp, 1€ BUBYATUMYTHCSI TOKa3H IHTUMHOTO XapakTepy, U0 He ITiis-
raroTh po3rojomeHHo [17].

Sk apryMeHT Ha MiATBEPDKEHHS TE3U PO Te, 10 OCTAaHHIMU POKaMHU
BIUIMB TPOMAJICHKOCTI Ha CyJ JIMIIE 3pOCTaE, MOJKHA HABECTH Iue Oarato
MPUKIIAJIIB TIO/i OCTaHHIX POKIB, KOJIU Ti 200 1HIII CyJIOBi CIIpaBH BUKIIH-
Kalll MIUPOKUH pPEe30HAHC y CYCIIIBCTBI, W Cy[du MpHIMaH PillIeHHS ITi]T
CYIIPOBI/J] CyCIUTLHUX 310paHb, MiTHHTIB 32 BikHamu [ 18]. OcobnuBo Bpas-
JIMBUMH IS 1IUX TIOZ1# € HAaHBUIIII CY/IOBI OpPraHu, 110 po3TalllOBaHi B CTO-
muti Ykpaini — Kuesi. Lle mosicCHIOETBCS THM, 1110 B CTOJHIN CKOHIIEHTPO-
BaHMI LEHTP YCiX CYyCHUIBHUX MOAIN Ta po3MillleHi HalBUILI OpraHu JIep-
JKaBHOI Biaau. BogHodac He Bei 3 1UX BUMAAKIB MOKHA KBaJTi(hiKyBaTH K
HE3aKOHHHU BIUIMB Ha cyq. Jleski 3 HuX, sk-oT crpaBa O. Makap, € mpu-
KJIaJJOM TOTO, SIK TIePECiuHi rpOMaITHA 3MYLIYIOTh Cy/l OpaTh 0 yBaru CBOIO
MO3HIIII0 TIPH YXBAJICHHI MPOLIECYANbHUX PillleHb. Y TaKWid Criocio Jionu
HaMararoThCsl IOCSTTH COLiaJIbHOI CIIPaBeUIMBOCTI y CIpaBi.

UMHHMKY BHYTPIIIHBOTO BIUIMBY Ha CYJ MOJKHA 3HAWTH B caMiil cymoBii
cucreMi. Hacammepen /10 HUX MOYKHA BiJIHECTH BIUIMB Ha CYIIIB IPH PO3-
U111 ¥ BUPINIEHH] FOPUAMYHO 3HAYYIIUX CIpaB 3 00Ky BUIIUX CYIIB 1 Cya-
JiB, 10 3aiIMAOTh aIMiHICTpaTHBHI mocaau B cynax. [lnenym BepxoBHoro
Cyny Ykpaiuu Bupi3Hsi€ Taki GOpMH HE3aKOHHOTO BHYTPIIIHBOTO BILIHBY
Ha Cy/JIiB, SK: a) HEMPOIIECYaIbHUH BILTUB Ha CY/ATIO 3 OOKY iHIIHX CY/IiB,
y TOMY YHUCII THX, O[0 00iiiMalOTh aJAMiHICTPATUBHI MOCAAN B CyIax;
0) BCTAaHOBJIICHHS KOHTPOJTIO 32 3MIHCHEHHSIM CYJJOYMHCTBA CYICIO, BUKIIUK
HOTro 10 BUIIECTOAIIMX CY/IiB Ta BUMAaraHHsl 3BiTiB UM ITOSCHEHb ITPO PO3IIIT
KOHKPETHHUX CIIpaB; B) BUTpeOyBaHHA BiA cyai Oyab-skoi iHdopmanii un
JIOBIJIOK PO XiJI Ta EPCIEKTUBU PO3MIISY CIIpaBH, iHIIol iHdopmarii, sika
MO’KE€ HaJIaBaTHCS JIMIIIE CTOPOHAM Y CIIpaBi Ta iHIIUM 0c00aM, BU3HAUCHUM
MpoLeCyalbHUM 3aKOHOAABCTBOM, a TAKOXK BiJIOMOCTEH, SIKi CTAHOBIIATH
TaEMHHUIIIO Hapaa4oi KiMHaTH [5, ¢. 2-6, 1. 2].

Bapro BigzHaunTH, mo cynosa pedopma 2010 p. CyTTEBO 3MEHITHIIA
BHYTPILIHBO KOPIOPATHBHI PU3HMKH BIUIMBY Ha cyaniB. [lo-mepiue, Oynu
3BY’KEHI TOBHOBYXCHHS TOMIIB CYIIiB, SIKI BTPATHIIN MPABO HE JIUIIE PO3IO-
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JIIATH CYIOBI CIIpaBH, a i (pakTUUHI Bakeli KOHTPOIIO 32 JOTPUMAaHHSAM
CYIUISIMU TPYyIOBOi muctuiutiny. [To-npyre, Oyiio BBEICHO aBTOMATU30BaHY
CHCTEMY OKYMEHTOOOITy, sIKa 3[IIICHIOE TIOAL cTpaB M cyaasmu. OCHOB-
HUM MPUHLHUIIOM BU3HAYCHHS MIEPCOHATIBLHOTO CKIIAy CYAY € BipOTiIHICTh
PO3MOALTY CIIpaB i Yac peecTparliii B Cy/Ii IO30BHUX 3asB, KIOIOTaHb Ta
ckapr (ct. 15 3akony Ykpainu «IIpo cymoyctpiii i craryc cygai»). [lo-
tpete, Koncturyuiitnuii Cyn Ykpainu 3akonoM y Pimrenni Bin 11 6epesns
2011 p. Ne 2-pni/2011 BU3HAB HEKOHCTUTYLIMHOIO pelaKilito cTarTi 25 3a-
koHy Ykpaiau «[Ipo Bumry pany roctumii» Bix 13 tpasus 2010 p., 3rigHO
3 SIKOIO OCTaHHs OTpUMaJa MpaBo BUTpeOyBaTH Bij CyLy KO0 BCiel cymo-
BOi cTIpaBH, po3msiA siKoi He 3akinyeHo. Cy/l BKa3as, 10 TAKUM YrHOM Bura
paaa CTuUIlii gicTana mpaBo MEepeBipSITH CyI0BI CIIPAaBH CYIIB YCiX piBHIB
Ta IHCTaHWi# 10 3aKiHYEHHS X pO3MISAY CyAaMH, a TAKOXK JaBaTH OLIHKY
MpoIeCyaTbHUM JIisiM CYIJIIB OO0 PO3MIISTY KOHKPETHOT CY/IOBOT CIIPaBH,
X04a TakKi TOBHOBaKEHHS He Tiependayeri crarrero 131 Korcrurymii Yikpa-
{HU I IBOTO OpraHy i MOXKYTh 3AIHCHIOBATHCA TUIBKU CyAaMH amelsiiii-
Hoi M KacamiiHoi iHcTanii. Taka ominka, Ha TyMKy Cyay, 10 BUHECEHHS
HUM OCTaTOYHOTI'O PILIEHHS y CIIPaBi € BTPy4YaHHSIM Y 3IiHCHEHHS IpaBo-
Cyas, MO CylepeyuTh yacTuHam 1, 2 ct. 126, 4. 1 ct. 129 Koncrurymii
VYkpainu [19].

BignosigHo mo 4. 5 ct. 124 KoHctutymii YkpaiHu cymoBi pimmeHHS
€ 000B’I3KOBUMH IO BUKOHAHHS Ha BCill TepUTOPii YKpaiHu i TOMy BBaXka-
FOThCS 3aKOHHUMH, JIOKH BOHH HE CKacOBaHI B alle/IAiiHOMY YU Kacarlii-
HOMY HOPSIIKYy a00 HEe MEpenIAHyTI KOMIIETEHTHUM CYIOM B iHIIOMY IO-
PAAKY, BU3HAUEHOMY MpPOLECyaJbHUM 3aKOHOM, B MEXax MPOBAKEHHS
CIIpaBH, B sIKiii BOHHM yxBajeHi. LI HopMa, sIKky MOXKHA 0XapaKTepu3yBaTH
SIK TIPE3YMIIIIisl 3aKOHHOCTI CY/IOBHX PIillIeHb, € BAXKIIMBOIO TaApaHTI€l0 He3a-
JISKHOCTI CyAliB IPU MPUHHATTI PilLICHb.

[Inenym BepxosHoro Cyny Ykpaiau po3’siCHHB, 10 BUKITIOYHE IIPABO
MepeBipKA 3aKOHHOCTI Ta OOTPYHTOBAHOCTI CYIOBUX PIlIEHh Ma€ BiIo-
BiZHMH CyA 3TiAHO 3 MpolecyaJbHUM 3aKOHOAABCTBOM. OCKap KeHHS
y Oyab-sIKHid CIIOCIO CYHOBHX PillI€Hb, MISUIBHOCTI CYIIB 1 CYIIIB IIOA0
pO3IMIAAy Ta BUPILICHHS CIIpaBU I03a IependadeHuM MpolecyalbHUM
3aKOHOM MOPSIKOM y CIpaBi He AOMYCKA€ETHCS, 1 Cyau MOBUHHI BiMOB-
JSATH y IPUAHATTI MO30BIB Ta 3asB 13 TAKUM MpeaAMeToM [5, ¢. 2—6, m. 10].
Ie monoxeHHs Mae KOHLIENITyaJbHe 3HAYEHHS, OCKUIBKH ChOTOHI B CyC-
MUTBCTBI IOCUTH YaCcTO JYHAIOTh TBEPPKCHHS MI0/I0 HEOOXITHOCTI mepe-
BipKH CY/IOBHX PillICHb IHITMMH OpraHaMH 1 ocaoBUMHU ocodaMu. OnHak
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JUTSL ITLOTO ICHYIOTB MPOIIECYaTbHI MPOLEAYPH OCKapKEHHS PIllIeHb CY/IiB,
MiJ] 9ac SKUX OIHIOKTHCS 3aKOHHICTh 1 OOTPYHTOBAHICTh PillIeHb HUKIHX
CYZiB, BCTAHOBJIIOIOTHCS 1 BUMPABISAIOTHCS (AKTH MOPYIICHHS CyIaMHu
3aKOHOZABCTBA.

[HIIMM BaXKJIMBUM IOJIOKCHHSIM 3aKOHOJABCTBA MPO CTATYC CYIIIB Ta
MpoIieCyaTbHUX KOAEKCIB € TaK 3BAaHUH «CYIIIBCHKUI 1HAEMHITET», TOOTO
BIJICYTHICTh IPaBOBOI BiJIIIOBIIAILHOCTI CY/JIiB 32 BUCIIOBJICHY IMO3UILII0
I10 CIIPaBi, SKIIO TaKa MO3MIIIsl YKIAAEThCS B MEXKI, epe0aueHi 3aKOHOM
[20, c. 73]. [Ipumipom, koxkHa cTarTs OcoonuBoi yactian KK Ykpainu mae
MiHIMaJIbHY Ta MaKCUMaJIbHY MEXY MPHU3HAYECHHS MOKAPAHHS: B/l HAHOLTBII
M’SIKOTO JI0 HalHOLIbII cyBOporo (iHO/I Taka po301XKHICTh € Ha/[3BUYAIHOI0).
Bubip cyni B ;aHOMy BUTIAZIKY OyZie 3aJIeXkKaTH SIK BiJ TOJIOKEHb 3arabHOi
yactiuan KK Yipainu, o6cTaBuH cripaBy, Tak i BiZl 0cOOMCTOTO MepeKOHaH-
Hs. Lle #foro mpaBoBa mo3uiist o cripasi. Mi>kHapOAHO-TIPaBOBI CTaHAAPTH
1 YMHHE 3aKOHOJABCTBO y IIBOMY aCMeEKTi CTAIOTh Ha 3aXUCT cyamdi. Tak,
BinoBiAHO 10 1. 5 Pexomennanii Komitery minictpiB Pagu €sponu «1llono
CY/IIB: HE3AJIeKHICTh, €EKTUBHICTH Ta 000B’s13ku» 2010 p. cymai noBUHHI
MaTH HeOOMEXeHY CBOOOMY MO0 HEYIEePEHKEHOTO O3NSy CIpaB Bij-
TOBITHO JT0 3aKOHOJIABCTBA Ta BIACHOTO po3yMiHHA (akTi [1]. 3rigHo 3 1. 2
cT. 47 3akony Ykpainu «IIpo cymoyctpiii i craryc cyaniBy, cyaas He
3000B’s13aHUI 1aBaTH )KOJHUX TIOSICHEHB IIIOJI0 CYTi CIpaB, sIKi IepeOyBaroTh
y MOT0 MPOBaJKEHHI, KPiM BUTAJIKIB, YCTAHOBJICHHUX 3aKOHOM.

Kpuminansuuit kogekc Ykpainu (ct. 376) nependauae KpuMiHAIBHY
BiATOBIATBHICTH 32 BTPYYaHHS B Oynb-siKiil ¢hopMi B TisUTBHICTD CYIII
3 METOIO NEPEIIKOANTH BUKOHAHHIO CYIJICIO CBOiX CIY)KOOBUX 000B’sI3KiB
YU TOMOTTHCS BUHECEHHS HempaBocynHoro pimeHHs [21]. Tum camum
TapaHTY€eThCs CBOOOJa BOJEBUSBICHHS CYAIIB y MPOIECi BUHECEHHS
pimieHHs.

lapanTi€ero He3aJIeKHOCTI CYJUIIB TIPH BiANPABICHH] PABOCY/JIS TAKOXK
€ BCTaHOBIICHUH MPOIIECYATbHNH TOPSIOK MTOCTAHOBICHHS HUMH PIllIeHb.
Tak, BignoBizHo 10 ct. 371 KIIK Vkpainu cyn yxBanroe BUPOK iMEHEM
VYkpainu 0e3rnocepeiHbO Micis 3aKiHYCHHS CYJI0BOTO po3msiny. Bupox
YXBaJFOETHCS B HAPAIdiil KIMHATI CKJIAZIOM CYLY, SIKUAH 3IIICHIOBaB Cy/TOBHIA
po3nisn [22]. [ig uac Hapaau CyIiB y BiIBEICHOMY JUIS I[bOTO CIICIialb-
HOMY IIPUMIIIICHHI MOXKYTb 1epe0yBaTH JIMIIIE CYZJII, 10 BXOAATH JI0 CKIIaTy
cymy o nmasiit ciupasi. [IpucyTHicTh iHIIMX 0ci0 He momyckaeThes. Cymai
HE MaroTh IIpaBa PO3TOJIONIYBATH CYKEHHS, 0 OyJIM BHCIIOBIICHI B Ha-
paauiii KiMHari.
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[Tix wac cynoBoi pedopmu 2010 p. Oyaa mocuieHa BigNOBiAadbHICTh
CTOpIH 3a HemoBary 1o cyay. Ilo-mepiie, 3MiHHIIACS CAHKI[S TOJ0XKCHb
KVYnAll, sixa nmependavae BiAMoBiIadpHICTh 33 HEMOBAryY JI0 CyIy. 3T1IHO 31
ct. 185° KYnAIl wrpag 3a HemoBary 10 Cyay i 3J7iCHe YXHICHHS eKCIepTa,
nepekiazgada Bij sBKu B ¢y cTaHOBUTH Bix 20 10 100 HeomoaTKOByBaHHX
MiHIMyMIB 10X01iB rpoMaisiH. [lo-nmpyre, y poriecyanbHOMY 3aKOHOIABCTBI
3’sIBUIIacS HOpMa, siKa JT03BOJISIE 3aCTOCOBYBATH BHILEHABEICHI 3aX0IU
aJIMiHICTpaTUBHOTO IPUMYCY Oe3rmocepenHbo B 3ami cyay [23]. Tak, Bigmno-
BimHO 10 cT. 162 IIIK Ykpainn y9acHUKH NMUBUTFHOTO MPOIIECY, a TAKOXK
1HII1 0cOOU, IPUCYTHI B 3aJli CyI0BOTO 3aciiaHHA, 30008’ s13aH1 Oe33arepey-
HO BUKOHYBATH PO3IIOPSIXKEHHSI TOJIOBYIOUOTO, JIOJICPKYBATUCS B CYZIOBOMY
3acilaHHI BCTaHOBJIGHOTO TOPSAKY Ta YTPUMYBATUCS BiJ OyIb-SIKUX i,
IO CBig4aTh PO SBHY 3HEBAry A0 Cydy ad0 BCTAHOBJIECHUX B Cy/i IpaBHII.
[MuTanHs PO MPUTATHEHHST 0COOH JI0 BINMOBIIANBHOCTI 3a MPOSIB HEMO-
Baru J10 Cydy BHUPIIIY€ETHCS CyIOM HETAHHO MiCs BYMHEHHS IMOPYILICHHS,
IUISL YOTO B CY[JJOBOMY 3aciJlaHHi i3 pO3MIsSAy UUBLIEHOI CIIPaBH OTOJIOLIY-
€TbCA TIepepna [24].

[lincymoByroun BHKIIaJieHE, BAPTO BUILIUTH JIBi TPy YNHHUKIB He-
MPaBOBOIO BIUIMBY Ha CYIOBY BIaJy Y LiJIOMY 1 KOHKPETHUX CYIJiB IpH
BiJITIpaBIICHHI MPABOCYIJsl — 30BHIIIHI Ta BHyTpimiHi. [lo mepmioi rpymnu
Halle’)KaTh HAMPI3HOMAaHITHIINII MPOSBH HEMPaBOMIPHOTO THCKY Ha CYI
i CipoOM PiI3HOMAHITHUX MOCATOBUX OCI0 CXWIMTH HOTO JI0 MPUHHATTS
pIlICHHs Y BIacHUX iHTepecax. THCK Ha Cy[JIiB MOXKE BHXOJIUTH SK BiJ
JepKaBHUX CIYKOOBIIIB Ta iHIINX MOCATOBHUX OCi0, TaK i BiI CyCIITEHUX
TPYI 1 OKpeMHUX TpOMasiH. Y NEeIKUX BHIAAKAX CYyCHUIbHUM BIUIMB Ha CY[
Ma€ XapakTep MparHeHHs JOCITTH COIIalIbHOT CITPaBETTMBOCTI 1 HE € Ipo-
TU3aKOHHMM. /|0 YMHHHUKIB BHYTPIIIHBOTO HE3aKOHHOTO BIUIMBY Ha CY[I
MOJKHA BiJIHECTH: a) HENpOLeCyalbHi BIAHOCHHH 3 1HIIUMHU CYAASIMH;
0) aqMiHICTPaTHBHUI KOHTPOJIb 32 BiIIPABICHHSIM MPABOCYIS 3 OOKY BU-
MIECTOSIINX CY[IB a00 OpTraHiB CYIIIBCHKOTO CIIBTOBApHCTBA; B) BUTpE-
OyBaHHA Bix cyaai Oynb-sKoi iHopmanii 41 JOBIAOK IO Xix Ta mepcenex-
TUBH PO3IVISIITY CIIPaBH.

Jlo 3axopiB, CIPSIMOBAaHUX Ha YCYHEHHSI IPOTUIPABHOTO BIUIMBY Ha CY,
MOYKHA BiTHECTH: &) YIOCKOHAIEHHSI POLIECYaIbHOTO MOPSIIKY YXBaJICHHS
CY/IOBOI'O PIllICHHS; 0) MOCHJICHHS FOPUIUYHOI BiAMOBIAAILHOCTI 32 HEMO-
Bary JIo CyAy i BTpy4aHHS y Cy/IOBY AisUTEHICTH; B) 3a00pOHY HEMPAaBOBOTO
TUCKY Ha CY[/IiB MIPH BiANpaBIeHHI IpaBOCYyAs AJs YCiX OpraHiB i moca-
JIOBHX 0Ci0 JIep)kaBH, a TAKOXK MEPECIYHUX TPOMAJISH.
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Oguapenko E. IIpo6ieMbl npe1oTBpaleHnsi He3aKOHHOT0 BMelIaTe Ib-
CTBA B JIeTEJbHOCTD Cy1e0HbIX OPraHOB YKPauHBbI

B crarpe ananm3upyetcs npobiiema IponeccyaibHON HE3aBUCUMOCTH CyAen
B COBPEMEHHBIX YKPAaMHCKHUX PEaHsX, MPeIIaraloTcs MyTH YCUIICHUS TapaHTHH
ee HOpMaTuBHOTO o0ecriedeHns1. BrieeHsl Be rpynmsl GakTopoB HEIIPaBOMEp-
HOTO BIIUSHUS HA CyAeOHYIO BIACTH B IIEJIOM M KOHKPETHBIX CyAeH IpH OTTIpaBiie-
HUU TIPaBOCYINS — BHEITHHWE W BHYTpeHHHE. K BHEHUM (axTopaMm aBTOp OT-
HOCHT Pa3HOOOpa3HbIC TPOSBICHUS HEPABOMEPHOTO JIABICHUS Ha CY[I, TOTBITKH
JOJDKHOCTHBIX JIUI] OPTaHOB TOCYIapCTBEHHOH BIIACTH CKJIOHUTH CYIBIO K IPUHS-
THIO pelIeHus! B COOCTBEHHBIX MHTepecax. Cpenu pakTopoB BHYTPEHHETO He3a-
KOHHOTO BJIMSIHHS Ha CyABIO aBTOP BBLIENSET: a) HENPOLECCYyaIbHbIE OTHOIICHHS
C IDYyTUMH CYIbsIMU; 0) aAMUHHUCTPATUBHBIH KOHTPOJIb 32 OTIIPABICHUEM MIPABO-
CYIMsSI CO CTOPOHBI BBILIECTOSIIHMX CYJIEH, a TaKKe OPTaHOB Cy/eiickoro coooomie-
CTBa; B) HCTPEOOBAHKE OT CyAbHU JIF000H HH(OPMAIIUK HITH CIIPABOK O XOJIE U Tep-
CIIEKTHBaX pa3oHparenbCcTBa Jeia.
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Knrouesnie cnosa: He3aBUCUMOCTD U HereIly6e)KI[eHHOCTL cyﬂeﬁ, HC3aKOHHOC
BJIUAHUEC HA CYH, CyﬂeﬁCKHﬁ HHACMHUTECT, OTBECTCTBCHHOCTDH 34 BMCIIATCIILCTBO
B ACATCIBbHOCTD Cyaa.

Ovcharenko O. Problems of Prevention of Illegal Interference within the
Work of Judiciary in Ukraine

The author analyses the problem of judicial independence in modern Ukrai-
nian realities, and offers the ways of strengthening the guarantees of its realization
under current legislation. Two groups of factors of illegal influence on judiciary
and judges are distinguished — external and internal. The author gives such il-
lustrations of the external factors as various forms of illegal pressure on a judge,
attempts of state officials to predispose a judge to the decision-making in their own
interests. Among the factors of internal illegal influence on a judge the author
distinguishes: (a) relationships with other judges concerning court hearings; (6)
administrative control of judges during court hearings, conducted by senior judges,
and organs of judiciary; (B) requesting of any information or inquiries about the
motion and prospects of a trial from a judge.

Key words: independence and unprejudice of judges, illegal influences into the
work of judiciary, judicial indemnity, responsibility for interference within the work
of judiciary.
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ITNTAHHA BOPOTHEBHA
3I SJIOYNHHICTIO

VIIK 343.2/7 M. Konoc, xaHaupgaT 0pUgNIHUX HayK,
moueHt, cynna Koncruryuniinoro Cyny
Ykpainn

CraposaBiTHi nepegymoBu ¢popMyBaHH
KPHMMiHA/IbHOTO IPaBa XpUCTUAHCHKOI IMBiTi3amil

VY crarti po3nsaatoThes nonoxeHHs Craporo 3asity biomnii, ski chopmynbo-
BaHi y JOXPUCTHUSHCHKI YaCH 1 MAIOTh O3HAKH KPUMiHAJIHHO-TIPABOBOTO XapaKTepy.
3po0IIeHO BUCHOBOK, II0 BOHH € IIEPEAYMOBOIO PO30YIOBH CBITCHKOTO KPUMIHAIB-
HOTO 3aKOHOJ[ABCTBA YaCiB XPUCTUIHCHKOI IUBILTi3AIIi].

Knrouosi cnoea: suxin, Bropo3akoHHs, TpiX, 3704HH, J1eBUT, CTapuii 3aBiT,
qucIa.

XPUCTHSHCTBO SIK pelliriiHa Tewis MocioBHUKIB inel Icyca Xpucra
BUHUKIIO B | CcT. H. €. Ha Tepuropii [lanectunw, sika Ha TOH Yac nepeOyBaiia
y cknani PuMcrkoi immepii. ¥V IV crT. H. e., 3a 4aciB npaBiiHHS iMIIepaTopa
Koncrantuna I Benukoro (6:1. 285-337), BoHO Bmiepiiie HaOya0 CTaTycy
nepkaBHoi penirii y BizanTii. OCHOBHUM KEPEIOM XPHCTHUSIHCHKOTO Bi-
posuenHs € bi6mist (Crapwuii i HoBuii 3aBiTn), TEKCT SKOi MiCTHTB BiZOMOC-
Ti 3 0araTtboXx rayry3ei HayKH, 30Kpema, acTpoHOMii, reorpadii, icTopii,
mpaBa Tomo. Sk onHe i3 HalOITBIINX IHTEIEKTYIbHUX HaJ0aHb JIFOICTBA
BOHAa B OBHOMY 00c#3i Oyma mepekinageHa 422 MoBaMHU HapOJiB CBITY.
Braxaemo, 1m0 3mict Craporo 3aBiTy CTaHOBUTH 3HAYHUI HAYKOBHH iHTE-
pec SK IepeayMoBa IMOAaIbIIoro (hOpMyBaHHS CBITCHKOTO KPHMIHAIBHOTO
npasa.

MeTor0 TOCIIHKEHHS € BCTAHOBJICHHS JOCTOBIPHUX TCOJIOTTUHUX TIe-
pEeIyMOB BHHUKHEHHS CBITCHKOTO KPUMIHAIBLHOTO MpaBa XPUCTUSHCHKOT
CTIOXH.

BuBueHHIO OKpeMHUX KpUMiHAJILHO-TIPABOBHX actekTiB Ctaporo 3aBiTy
B Pi3HI YaCH MPHUCBSITUIIN CBOI Mpalli Taki Bigomi BueHi, 5K O. KicTskiBChbKHH,
0. JlazapeB, M. XaBpoHtok Ta iH. OCTaHHIM YaCOM PE3yJbTaTH JOCHTiPKEHb
0i0MIHHHUX MMOJ0KEeHh KPUMiIHAIBHO-TIPABOBOTO 3MICTy OITyOIiKyBaiIu
B. Tkauyk Ta aBTOp 11i€1 cTarTi [1, ¢. 184-191; 2, c. 1-16].
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Cmapo3asimHi nepedymosu popmMy8aHHs. ..

JlorMaTW4YHMIA aHaMi3 CTap03aBITHUX KPUMiHaJIbHO-NIPABOBHX i€,
cthopmynpoBanux y XIII ct. 1o H. e. mpopokoM Moiiceem, gae miacTaBu
JUTs 1X Kiacudikaiiii 3a IpeJIMETHO O3HAKOK Ha TPU 0a30BUX TPYIIH.
Y CHHTETHYHOMY CTaHI BOHH CTaHOBIATH IUTICHY CHCTEMY apXaiqHHX
MOJIOKEHb IIPABOBOTO 3MICTY, IKi Ha TIEBHOMY €TaIli PO3BUTKY CYCIIIJILCTBA
peryaoBaiy i OXOPOHSUIM BiJHOCHHHU MIX JIIOABMH, KOTPi CIIOBimAyBanu
iymeichki peniriiini Tpaguiii. Asropu Crtaporo 3aBiTy Ili MOJOKCHHS
Ha3BaJId 3aKOHAMH, TIOBEJIIHHSIMU, IOCTAHOBaMHU, ycTaBamu (BTopo3akon-
HA. 4:44-45).

Jlo mepiiioi rpymnu MU BiJTHECIIU 3aM0Bi/Ii, BUKJIAACHI Yy popMmi AeKiiapa-
1, 110 3aKpiruieHi B migpo3ainax 12—17 rmasu 20 npyroi kauru Moiice-
€Boi «Buxin», a came: many# 6arbka TBOTO 1 MaTip TBOIO, [1100 TOO1 OyI10
no0pe 1] o6 mpoIoBKUITUCS HI TBOT HA 3eMJi, Ky ['ocrions, bor TBiii, nae
T001; He BOWBaii; HE MEPETIOOCTBYH; HE Kpaau; HE TOBOPH HETPABIUBOTO
CBIJTYCHHS Ha OJIMKHLOTO TBOTO; HE Oakail JoMy OJNMIKHBOTO TBOTO; HE
Oakail mpyKWHU ONMKHBOTO TBOTO, [Hi O Hioro], Hi pada ioro, Hi pabu-
HI #OT0, Hi BOJIA MOT0, Hi OCja Horo, [Hi BCSIKOT Xyd00u HOro]| Hidoro, 1o
y ONIKHBOTO TBOTO €. AHAJIOT1YHO BUKIIAJICHI TOBEJIHHS, 1[0 CTOCYBAJIHUCS
OXOpOHU cTareBux cTocyHKiB (JIepur. 18:5-30)".

3a CBOEIO CYTTIO KOXKHA 3 HA3BaHMX 3aTIOBiZIel € BAYKIIMBOIO IPABOBOIO
ineeto. Lle 0OymMOBII€HO THM, IO MaiKe B KOXKHIH 13 HUX Y4iTKO BU3HAYEHO
CHCTEMY CYCHUJIbHO HeOe3MeUHMX MiH, sIKi 3a00pOHSIIOCS BUNHSITH OyIb-sIKiit
¢iznuHii 0co6i. Y Takuii crocid miJ 0XOpOHY 13paiIbChKOTO CyCIIiIbCTBA
1 CBAIIEHUKIB OyJ1a TOCTaBJICHA CHCTeMa 0a30BUX COIMAIbHUX ITIHHOCTEH,
a caMme: BIIHOCUHH Y POJAMHI; XXUTTS, 3/IOPOB’S JIOIUHU; YECTh 1 T'i/IHICTh;
MOpalbHI 3acaiil CTaTeBUX CTOCYHKIB; MaTepialbHiI pecypcH, mo 3a0e3-
MeYyBaJIU MPOIIEC KUTTEMISITLHOCTI JIFOJAWHU, TOIO. BapTo 3a3Ha4uuTH, 1110
MIPaKTHYHO KOXKHIN JIEKIapaTHBHO MPOTOJIOIEHIH 3al0Bi/li BiMTOBITal0Th
OXOPOHHI MOJIOKEHHS, B IKUX BCTAHOBJICHO BHJI, @ IHKOJIU 1 Mipy IMTOKapaH-
HSl BUHYBATHX 0Ci0 a0o iHII BUIY BIUIMBY Ha HUX.

Kpim Toro, y CtapomMy 3aBiTi 3aKpiIZIEHO CUCTEMY TTOIOKEHbD, Y SKUX
BUKOPUCTAHO TEPMIHH «3JIOUUHY», «TPiX», «BUHA», & TAKOXK 3a3HAYEHi ii
(hopmu, BOaYaroThca 03HAKK HEOOXiTHOT 000POHH, BUAM TTOKApaHHSI, IHKO-

' Tyt i magani 6i6/iitHi monmoXeHHA aHaMi3yl0ThcA 3a: bibmia. Kuuru CamenHoro
ITncanna Craporo i HoBoro 3aBsity B ykpaiHcbKOMY Iepeknafi 3 apanelbHUMM MiCLIAMU
i momarkamu / nep. Ilarpiapxa ®inapera ([leHncerxka) sa bi6niero pociiicbkolo MOBOIO, KA
Oyrna nepek/azieHa 3 €BpPeJicbKOi Ta rpelbKoi MOB Y apyriit monosyHi XIX cronitra. - K. :
YIIIT KII, 2007. - 1415 c.
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T c1I0ocoOM BUKOHAHHS IOKapaHHsl, 3BUTbHEHHS BiJ HoKapaHHs Tomo. Came
JIaHi PO HUX MU BIAHOCHUMO JI0 APYTOi TPYIIH.

Bapro 3a3HaunTH, 110 TEPMiHH «3IOUUHY», «TPiX)» HEOZHOPA30BO BXKH-
BaroTbesl y CBatomy [lucemi. 3okpema, y kau3i «Buxin» bor xapakrepu3y-
€THCS SIK TAKUH, O «IPOIIAE IPOBHUHY 1 3704MHH 1 Tpix» (34:7). Y Tperiit
kHM31 Moiices «JIeBuT» mpo rpiX MOBiIOMIISETHCS: «SIKIIO SKa AyIIa 3rpi-
LIUTHh MOMHJIKOBO MPOTH SIKMX-HeOyab 3amoBineil ['ocnoaHix i 3poOuTh
m0-HeOy b, 4OT0 HEe Tpeba poOuTm» (4:2) Ta «SIKIIO XTO 3rPIIIUTh i BANHUTH
3704HH Tiepe ['ocrmonom i ctane 3armepedyBartH epest ONKHIM CBOIM Y TiM,
10 HoMy JTIopy4eHo, a00 Y HhOTO MOKJIAZICHO, 800 HUM yKpaJieHo, abo 00-
MaHe OMKHBOro» (6:2-4) TOI10, TO BUHYBATI 0COOH IMOBHHHI HECTH BiJIO-
BiJIAIBHICT SIK TaKi, IO € TPIITHAMH 1 37I0YMHHUMHU TIepen borom.

i crapo3aBiTHI NOJOKEHHS HiATBEPAKYIOTHCS TAKOK BHCHOBKAMHU
BUJIATHUX HOBO3aBITHUX TEOJOTIB. 30KpeMa, enuckon [puropiit Huckkuit
(335-394), 3niiicHroroun aHaJi3 TAKUX TPiXiB, K PO30IHHAIITBO 1 KpaIikKa,
3aCTOCYBaB IION0 HUX TEPMIH «3JIOAIHCTBO», KU CKIAAA€THCS 3 IBOX
CIIIB — «3JIO» 1 «JIISATH», TOOTO BYMHSTH 3JIOYHH Y BHJII IPOTHIIPABHOTO
MOCSTaHHS Ha 9yKy BIAacHICTS [3, c. 291-292]. I3 HaBeneHOTO BOAYaEeThCA,
IO TEPMIHU «3JIOUUHY» 1 «TPiX» TEOJIOTH PO3YMIJIH K CHHOHIMH.

TakuM 4rMHOM, HE3BaXKAKOYH Ha Te, 110 B biOiii Hemae BU3HAYEHHS ITO-
HSATH 3JI0YHHY 1 TPixa, y CydacCHOMY PO3YMiHHI, MH MO>KEMO CTBEPIIKYBaTH,
IO CYTh LIUX TEPMiHIB PO3KPUBAETHCS Y KOHKPETHUX TEKCTaX, /1€ BOHU
3aCTOCOBYIOTHCSI, MAIOYH BIAIMOBITHE HANOBHEHHS 3 00’ €KTUBHUX
i Cy0’€KTUBHHX €IIEMEHTIB.

3okpema, 3i 3micty Craporo 3aBiTy BOAUaeThCs, M0 00 €KTOM MPOTH-
MPaBHOTO MOCSTAaHHS TPIIIHKUKIB (3IOYMHIIIB) € TXHI 0COOUCTI BIIHOCHHU
3 borom 3 mpuBOy BUKOHAHHS 3aMoBiAei Ta iHImmX 3a00poH. Ls Te3a mixa-
TBEPXKYETHCS MOJOKEHHSIMH BiAMIOBIAHUX KHUT, 3T1AHO 3 SIKUMH Mi>K borom
i Moticeem, sikuii IisSB B IHTEpecax i3pailbCbKOTO Hapoay, OYJI0 YKIAICHO
YIofly Ipo YMOBH OyTTs y BUIUICHUX 3€MJISIX ITICJISl BU3BOJICHHS 3 €THIICT-
cekoro nojony (Buxin. 20:1-26; Jlesut. 18:1-5; Bropo3akonHus. 4:1-6,
5:1-33). 3a naHuMu BUCHUX, 11€ BiOyBasocs B nepion 1212—-1202 pp. no H. e.,
y 4Hac MpaBIiHHS €TUINeTchkoro (hapaona MepHenrtaxa, cnHa Pamseca 11
Benukoro [4].

[MocsiranHs Ha 3a3Ha4YeHH 00’ €KT MOTIIO BUMHSTUCS, SIK MPABUIIO,
B aKTHBHiH (hopmi, TOOTO ITi€T0, IO CIIPSIMOBYBAJIACS ITPOTH 3aIOBiAeH (3a-
0opoH), 3akpimienux y Caromy [Tucemi. 30kpema, 11e 311iliCHEHHS BOUBCTB,
nepeinto0y, Kpaaikok, JDKECBITUCHb, HAKJICHIB ToIlo. [)pixoM BBaxkayucs
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TakoX OakaHHS, TOOTO MEPEKUBAHHA JIOAWHM, 1O epeinum y Gpopmy
AKTHBHOI TyMKH ITPO MOXKIIMBICTh 3aBOJIONIHHS YUMOCH (APY>KUHOIO OJIHIK-
HBOTO, HOTO TOJIEM, HEBUILHUKOM TOIIO), aJie MOKapaHHs, 0 MAlOTh KpH-
MiHaJIbHO-TIPaBOBi O3HAKH, 3a TaKi IyMKH He OyJIH BCTAaHOBICHI.

BaxnuBy ponb 1715t Ipu3HadCHHS TOKapaHHs 3a NoNIokeHHsIMHU CTapo-
ro 3aBiTy BixirpaBajgu HACHIiJKH MOPYLICHHS 3amoBiaei (3a00poH). Buma-
rarouu BiJ CYIIiB CIpaBeIMBOTO BUpilieHHs crupas (Buxin. 23:2, 6, 8),
aBropu Cstoro [TuceMa, 3aeKHO BiJ HACTIIKIB 37I04YMHY, PEKOMEHIYBaJIH
3aCTOCOBYBATH 710 BUHYBATOi OCOOM BiAMOBIAHWN BHJ MOKApPaHHS 3TiTHO
3 IPUHLUIIOM TaNioOHy a0o0 IHIIKH, HependadeHni y MOJ0KEHH], 3a IKUM
BOHA NPUTATYETHCA A0 BiAMOBiJAIBHOCTI.

CTOoCOBHO Cy0’€KTiB 3I0YMHHUX Jii, TO BOHH MMO3HAYAIOTHCSA Y TEKCTI
Craporo 3aBiTy 3aiilMEHHHKaMH «XTO», «TOH, XTO», IMEHHUKAMH «YOJIOBIK»,
(OKIHKa», «IyIIay, 38 BUIOM MIPOTUIPABHOI IiSUIbHOCTI — TEPMiHAMH «BO-
POXKKa», «CKOTOJIOXKHUK» TOIIO. LlikaBUM € Te, 1110 3a00pOHAIIOCS 3aCTOCY-
BaHHS CMEPTHOI Kapy 10 OaThKiB 3a 1ii AiTel 1 HaBmaku. BetaHoBoBaa-
cs1 ocoOuCTa BiANOBIAAIBHICTD 3TTOYMHLS 32 BANHEHI HUM MPOTHUIIPABHI 1.
[IpoTte, Ha Hally TyMKY, B OKPEMUX BUMNAAKax AOMYCKAaJIOCs TaKOXK MPH-
TSTHEHHS JTI0ei 70 KOJEKTHBHOI BiAnoBigansHoCTI. [le BOauaeThes 3 mo-
JoeHb 11’ AToi kKHuru Motices (Bropo3akonns. 21:1-9). Y Hux He BKa3aHo,
SIKUM KOHKPETHO BHJ MOKapaHHs MOXHa OyJo Mpu3HavYaTH rpoMai, aue
BCTaHOBJICHO MPOLENYPY «3MHUBaHHS y ceOe KpOB1 HEBUHHOT0» CTapiIIN-
HaMHU HaHOIMIKYOro IOCENEHHS, OIS SKOTr0 3HAWIEHO TII0 HEBIZOMO KUM
youToi moauau. BukoHaHHS 1Mi€i mpoueaypu OyJ10 MmiICTaBOKO SIS 3BiIb-
HEHHS YICHIB TPOMaJH BiJ BiANMOBiAaNbHOCTI. BigcyTHICTh mincTaB ass
«3MHUBaHHS KpOBI HEBUHHOTO)» CBiJUMia MPO BHHYBATICTh WICHIB Hi€l
rpoMaau y BOMBCTBI i, Ha HaIlly TyMKY, MOIvIa OyTH MPHUBOJOM JJIsI 3aCTO-
CYBaHHs IIOKapaHHs 3a MPUHIMIIOM TaJliOHY.

Astopu Craporo 3aBiTy NpHITyCcKaJIl MOKIMBICTh BANHEHHS 3JI0YHMHIB
SIK YMUCHO, TaK 1 3 HeoOepexkHOCTI. L{e miaTBepKy€eThCsl y AEKUIBKOX T10-
JIOKEHHSIX, 30KpeMa y KHu31 «Buxiny, e 3a3HaueH0: «XTO BAAPHUTH JIHOIH-
HY TaK, 1IJ0 BOHA IOMpe, Hexaii Oy/ie BiiaHuii Ha CMEPTh; aJie SIKIIO XTO He
3JI0HaBMHCHO, a bor nomyctus HoMy NOTpanuTH Mig pyKy ioro, To S mpu-
3Hauy B TeOe Miclle, Kyau BTEKTH [yOuBIi]; a SKIIO XTO 3 HAMIPOM yMepT-
BUTH ONMKHBOTO MiACTYIHO [1 NPUOIXHUTE 10 KEPTOBHUKA], TO 1 BiJ] JKep-
ToBHUKA Moro 6epu Horo Ha cMepTby» (21:12-14). OcTtanHs Te3a miaTBep-
JDKY€ HEBIIBOPOTHICTh MMOKapaHHA 32 YMHCHO BUMHEHE BOUBCTBO.
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Takum 4rHOM, IepeAdaYMBIIN HAOUIBII CyBOpE TIOKapaHHs 32 YMUCHE
HAHECCHHS TUICCHMX YIIKOKSHB JIFOJIMHI, 1110 ITPU3BEJIO JI0 11 CMEPTI, aBTO-
pu Craporo 3aBiTy OZHOYACHO 3aKJIAJU 10 IPABOBOIO TEKCTY €IEMEHT
TryMaHi3My CTOCOBHO 0Ci0, sIKi BAMHIIN aHAJIOT14uHi Aii, ane 3 HeoOepex-
HocTi. IM HaslaBanacs MOXKIIMBICTS YHUKHYTH CMepTi, HepeOyBaioun y cre-
LiaJIbHO BU3HAUEHMX MicTax JUId TaKuX JIFOIEH, 1ie rapaHTyBajacs ix 0e3-
neka (Uucna. 35:6-34).

Binbie Toro, 31 CTap03aBiTHUX MMOJOKEHL BOAYAETHC, 1110 BKE B Ti Yacu
iCHYBaJIO TIOHATTSI OMUJIKOBOTO IOPYIIEHHS 3amoBifei. Y Takomy pasi
BUHYBara 0co0a (CBAIICHHK, HAYaIbHUK Ta 1HIIA «TyIIa») a00 HaBiTh «IPO-
Maja [3paineBay, TOOTO KOJIEKTUBHHN CY0’ €KT, HE MPUTATYBANACS JI0 BiJI-
MOBifaJIbHOCTI. B ycTaHOBIEHOMY MOPSAKY BOHM JIMIIE MaJld IPHHECTH
xepTBy bory, 1o 3aBepiryBajocst OUYMIIEHHAM BiJ rpixa i mpomeHHsIM
(JIeBur. 4:1-35).

Ines HeoOXiaHOT 0OOPOHU Ta IEPEBUIIICHHS i MEK TaKOX Bijoma 3 Ja-
ciB Motices. «SIkI1o XTo 3acTaHe 37071, 110 MiAKOIYE, 1 BIapUTh HOT0, TaK
IO BiH IMOMpE, TO KPOB HE CTABUTHLCS Y TIPOBHHY HOMY; aje SKIIO 3iHII0
HaJl HUM COHLIE, TO CTABUTHLCS B IPOBUHY HOMY», — 3a3HaueHo Yy Ctapomy
3aBiti (Buxig. 22:2-3). CyTb IbOTO HOJIOKEHHS MOJISTaE B TOMY, IO Hij-
CTaBH JIJIsl aKTUBHOTO 3aXUCTY MOPYITYBAaHOTO ITPaBa BUHUKAIOTH JIUIIE 32
MIEBHUX YMOB 1 B IOIyCTUMHUX MeXax. ¥ IbOMY pa3i K XapakTepHi yMOBU
Oyny BU3HAYEHI TEMHA MOpa JOOH i BAMHEHHS 0CO0O0I0 Aiid, CIPSIMOBaHHUX
Ha JIOCSATHEHHS IIPOTUIPABHOT MeTH. BiJICYTHICTh X0U OJIHI€T 3 TAKMX YMOB
BHKJIIOYAJIa MOXKJIMBICT 3A1HCHEHHS 3aXOiB, 10 MOIIM 3aBJaTH LIKOIU
300pOB 10 a00 KUTTIO JIIOOUHM, SIKa MiZO3PIOETHCS Y BUMHEHH] 3JI0YUHY.
BunHHl y opy1ieHHi 1IOTO ITPaBWIIa MaB HECTH TIOKapaHHs, SIK 3apa3 MpH-
WHSATO HA3WBATH, 32 TIEPEBUIICHHS MEX HE0O0XiTHOI 00OpOHH.

TpeTio 0coONMBY IpyITy CTAHOBIIATH TPiXH (3JI0YWHH), IO SIBHO MICTSTh
y co0i Taki CTPYKTYpHI €IE€MEHTH, SIK 00’ €KT Ta Cy0’€KT MOPYyIICHHS,
cy0’€eKTHBHI Ta 00’€KTHBHI O3HAKW MOTO BUWHEHHS, BUJ MOKapaHHA i,
B OKpEMHX BHIAJKAX, CIOCIO HOTO BUKOHAHHS.

[eprr 3a Bce /10 1i€T IpyITy HANIXKATh BiTHOCHUHH JIiTel 3 OaTbKaMH, 110
OXOPOHSUTUCS TOJIOKEHHAMH KHUTH «Brxiny, ne BU3HaueHo: «XTO BAAPUTH
0arbka cBOr0, 200 CBOIO MaTip, TOTO CIIiJ] Bi/IATH HA CMEPTHY»; «XTO JTUXO-
CJIOBHTH Ha 0arbKa cBOTO, a0 CBOIO Marip, TOTO CIIiJl BiIJaTH HA CMEPTH
(20:15, 17). AnanoriuyHe MONOXKEHHS 3aKJIa/ICHO B TIEPIIIOMY pEUeHHI ITijT-
posainy 9 masu 20 kaury «JleBut». Kpim mokapaHHs cMepTIO 3a JIMXOCHTIB 51,
TOOTO HaHeceHHsI 00pa3u BepOaNIBHOTO XapakTepy OarbkoBi ab0 Matepi,
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BHHHI OCOOHM MiIATAJIA TAKOX MPOKIATTIO, TOOTO 0COOIHBI MOJIIMTOBHIN
MIPOLIEAYPI, CIIPSIMOBAHIHN Ha OCY/KEHHSI BUHHOT 0COOH, Y sIKili 30008’ A3aHHI
Opary y4acTb Hapozl, HaJlIeHUH IPaBOM CTBEPDKEHHS IPOKIIATTS, BUTOJIO-
IIEHOTO CBAIIEHUKOM, II0 NepeadadeHo y miapo3aiiax 16—26 rmasu 27
KHUTU «BTOpO3aKOHHS.

3a00poHi oCSTaTH HA KATTS JIFOJMHA «HE BOMBAil» BiAMOBIAaIH 1MO-
JOKeHHsI KHUTY «Buxiny, ne 3a3HaueHo: «XTO BAAPUTH JIOAMHY TaK, IO
BOHA TIOMpe, Hexaii Oy/ie Biyianuii Ha cMepTh» (21:12). [IeBHy 0cobmuBicTh
MaJIo CTapo3aBiTHE TIOJIOKEHHS, sIKe Tiepe0adao BiAMOBIAaIbHICTE 0co0n
3a yOMBCTBO paba abo CIIy>KHUII clocoO0M HaHECEHHs yaapy MajluLelo,
110 TIPU3BEJIO JI0 MOMEHTAIBHOI CMEpPTi. Y TakoMy pa3i BUHYBaThii MaB OyTH
MTOKapaHuii, ae BUJ 1 Mipy IIOKapaHHs Bu3HaueHo He Oyio (Buxiz. 21:20).

Bapro 3BepHyTH yBary Ha Te, 1110 3al0Bifi, Y sIKiii OM B IeKnapaTHBHIN
(dhopmi 3a00pOHSIOCS HAHOCUTH 110001 1HIIKUM 0cobaM, KpiM OaThKa 1 Ma-
Tepi, y Crapomy 3aBiTi He 3akpimieHo. [IpoTe meBHI 0XOpOHHI MTOIOKEHHS
chopMoBaHi B iHIIMX MOJIOXKEHHAX. Hanpuknan, y kau3i «Buxin» 3a3Ha-
yeHo: «Komu cBapsThes [1BO€E], 1 OUH YOJIOBIK BAAPUTH 1HIIIOTO KAMEHEM,
abo KymmakoMm, i Toit He TToMpe, a 3IsDKE B TIOCTIITB, TO, SKIIO BiH ycTaHe 1 Oyzie
BUXOIMTH 3 IOMY 3 JAOTIOMOTOI0 MaJIHili, TOH, XTO BAapuB [ioro], He Oyne
MiJUISITaTH CMEPTI; TUIBKM HEXal 3aIlIaTUTh 3a 3yMHHKY B HOro poOoTi
i macTe Ha JiKyBaHHA Horoy» (21:18, 19).

I3 HaBegeHOroO BOaYaETHCS, IO ICTOTHY POIb Y KBamiikamii Aiii BUHHOT
oco0u Ta oOpaHHS BHIY IOKapaHHsS Ta/a00 MaTepiaabHOI KOMIICHCALT
IIKO/IM BiirpaBaiil HACHIIKY 3JI0YMHY. Y IIhOMY TOJIOKEHHI iX XapakTep
BUKITIOYAB MOXKJIMBICTD ITPU3HAYEHHS BHHYBaTOMY CMEPTHOI KapH abo Oyab-
SIKOTO 1HIIIOTO BUAY MOKapaHHs, KpIM MOKJIa/IeHHs 000B’ 13Ky KOMIIEHCYBa-
TH 30UTKH, 110 Oy/TH CIIPUYMHEH]I MOOUTTSIM ITOTEPIILIIOTO.

Oco0nuBuii HayKOBHH iHTEpEC BUKIIMKAE 1/1€51 OXOPOHH JKUTTSI 1 310POB’SI
BariTHOI KIHKH. Y Tili xke Kuu3i «Buxiay 3azHaueno: «Konm 6’ 10ThCs JIroaH,
1 ymapsTh BariTHy XiHKY, i BOHa BUKHHE, ajie He Oy/e 1HIIO01 IIKOAH, TO
B35TH 3 BUHHOIO IEHIO, SIKy HaKJIaJle Ha HhOTO YOJIOBIK Ti€l JKiHKH, 1 BiH
[MOBUHEH 3aIUIaTUTH 11 IPY OCEPEAHNKAX; & SIKIIO Oy/Ie MOIIKOPKEHHS, TO
BiJiail IyIry 3a IyIoy, OKO 3a OKO, 3y0 3a 3y0, pyKy 3a pyKy, HOTY 3a HOTY,
oOnaneHHs 3a 00MajIeHHs, paHy 3a paHy, yaap 3a ygap» (21: 22-25).

TakuM YMHOM, BTpaTa >KiHKOIO TUIOly TUTHHH BHACIIIOK HEOOEPEKHO-
ro a00 BHITJKOBOTO 3aBAAaHHSA il yapy CTOPOHHIMH JIFONBMHU, SIKi OWITHCS,
Ha TOH yac He BBaXkajuacs JOCTaTHBOIO MiACTABOIO AJIsl CYBOPOTO MTOKapaH-
Hsl BUHYBaroi ocoowu. [Ipote y pasi cMepTi, 3aBllaHHs il MOpaHeHb, 30KpeMa
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W THX, 10 IPU3BEH 10 TOBHOT a00 YaCTKOBOI BTpaTu OpraHiB Tija abo ix
(dyHKIIH, BHHUKAIH ITiJICTaBU JJIsl 3aCTOCYBaHHS JI0 BUHYBATO1 0COOH T10-
KapaHHS 32 MPUHITAIIOM TallioHy. TuM caMiM MaB JTOCSTaTHCh IEBHUHN Pi-
BEHb BiJIIIOBITHOCTI ITOKapaHHsI 3JI0YMHIIS CTPaXKIaHHIM OTEPIILIO, a Bij-
TaK 1 HOro CIpaBeJInBOCTI.

LikaBuM € Te, 110 y onoxkeHHs X Ctaporo 3aBiTy mependadanacs MOX-
JIUBICTH 3HUILICHHS TBAPUHU, siKa yOuia Oyap-saKy JroquHy. Ha Hamry TyMKy,
e He MOXKHA PO3I[IHIOBATH SIK ITOKAPaHHs, OCKIIBLKU TakKi Jil € criocooom
JKBigamii XBOpoi, a MOXKIIFBO MTPOCTO arpeCUBHOI TBAPHHU, TIOBETiHKA SIKOT
€ HeOe3neuHoro. CMepTHa Kapa CTOCOBHO TOCTIOAAPS TaKoi TBAPUHHU MOTIIA
3aCTOCOBYBATHCH JIMIIE TOJI, KOJIU HoMy OyJI0 BiZIOMO MO 3/1aTHICTh TBa-
pUHM 10 Hamajay Ha JIIoNeH, aie BiH He 3armo0ir TakuM HaciiaKaM. 3Bilb-
HEHHS rOCIoapsi TBAPUHU BiJ] IOKAPAHHS JAOMYCKAJIOCs JIUIIE Y pa3i BHe-
CCHHS HUM BHKYIIY 3a CBOIO JYIITY.

[Ipote rocrogap TBapUHU 30BCIM HE IPUTATYBABCS 10 BiIMOBITAITEHOC-
Ti, SIKIIIO BOHA MTOBCSIKJICHHO OyJia CIIOKIMHOI0, TOOTO HE CXUIIBHOIO J0 Ha-
najy Ha JIrozei, ado 3amoisia cMepTh paly uu pabuHi. 3a CMEPTh HEBILIb-
HUKa BIIACHWK TBAPWHU 3000B’s13aHUI1 OYB JHIIE CIUNIATHTH PaOOBIACHUKY
30 cuxmiB cpibia, mo 0OyMOBIIOBAIOCS BapTicTIO pada SK )KUBOTO TOBApY,
a He cy0’€eKTa MPaBOBUX BIIHOCHH, SKMMH OyJH TiIbKH BiibHI 0cobu (Bu-
xig. 21:28-32).

VY cTapo3aBiTHI 4acu JOCUThH CYBOPO OXOPOHSUTUCS TPAJIUIIi] CTaTeBUX
CTOCYHKIB JIFoZield. 30KpeMa, 3a iX MOpYIIeHHs] CMEpTHIN Kapi misraiu
nezepacTy, cKoTonokHUKHM (Buxin. 22:19; Jlesut. 20:13, 15, 16). Taki
camill kapi misraau 0coOu, 1110 MaJIk CTAaTeBl 3B SI3KU 3 OJIM3BKUMU PO-
qudaMu abo YIeHaMU CBOET POJUHM, OB’ I3aHUMH IITIOOHMMH CTOCYHKA-
MH, TOOTO 3 MaTip’10, HEBICTKOIO, TEIIEI0, JOYKOI0, CECTPOIO, 30KpeMa
i 3BiTHOMO, 3 TiTKOMO (JleBuT. 20:10-12, 14, 17).

OxpeMy KaTeropito CTAaHOBWJIM OPYIICHHS, 1[0 CTOCYBAJIUCS 3TBAITY-
BaHHS JIIBYNHU, TOOTO 3MIHCHEHHS 0COOO0 YOIOBIYOI CTATi MPOTHUIIPABHO-
r'0, HACUJIBHHUIIBKOTO CTAaTEBOTO aKTy 3 XKIHKOI, SKa HE JIMIIE He Oaxcana
TOTO, & ¥ YUHKJIA OITip I'BAJITIBHUKY, 3aKJIMKAIOYN Ha JOTIOMOTY jirozei. [Tpu
OMY Ba)XXKJIMBE 3HAYCHHS IS KBawiQikarlii iii BHHyBaTOro Majo MicIiie,
JIe BUYMHSBCS 3JI0YMH. [CTOTHA Pi3HUII MOJsTaia y CyBOPOCTI MOKapaHHS
3a 3TBAJITYBaHHs 3apydyeHol 1 He3apy4eHoi AiBYMHH. 30KpeMa, Y KHH31
«BTtopo3akoHHs 3a3HAYEHO: «SIKIIO K XTO B MOJIi 3yCTPIHETHCS 3 IIBUHOIO
3apy4YCHOIO i CXOMUBIIIH ii, JISXKE 3 HEIO, TO CIIiJI Bi/IIaTH HA CMEPTh TUTbKU
YOJIOBiKa, IO JIe)KaB 3 HEI0, a JIBYMHI HIYOro He poOH; Ha JAIBUYMHI HEMae
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3JI04MHY CMEPTHOro: 00 1e Te came, sIKOM XTOCh TOBCTaB Ha ONMKHBOTO
CBOTO i yOUB #oro; 60 BiH 3yCTpiBCs 3 HEIO B TOJII, i XO4a JIiBUWHA 3apyde-
Ha Kpu4asa, ajie Hikomy Oyio BpsATyBatH ii» (22:25-27).

o * cToCy€eThCs 3TBANTYBAHHS HE3apyUeHOT IIBUMHH, TO TBAITIBHUK
HE MiJJIsTaB CMEPTHIH Kapi, ajie 30008’ s13aHui OyB CIIaTUTH OAaTHKOBI MO~
teprinoi 50 cukItiB cpidna it oMpyKUTHCS 3 JIBUNHOIO O€3 TIpaBa po3ipBaTH
3 HEIO MUTF00 TPOTATOM YChOTO XUTTS. 3BUIBHEHHSI BUHYBATOTO BiJl ITOKa-
PaHHSA B IIbOMY Pa3i 00yMOBIIOBAJIOCS TOTPE00I0 320€3MeUnTH 30e34ueIIeHii
JiBYMHI MOXKITMBICTh CTBOPUTH CiM 0, Ha III0 BOHA HE MaJla IpaBa, OCKiTb-
KM BTpaTWa «IiBOLTBO». AJKe Y pa3i HaMaraHHs OIPYKUTHCS 3 IHIIUM
YOJIOBIiKOM 1 0(illiifHOTO HEBiHAW/ICHHS Yy HEl Mmicis MUTFOOHOT HOYi 03HAK
«IiBOLTBa» BOHA K OMyAHUI migjsirana cMepTHiK kapi (Bropo3akonHs.
22:20, 21, 28, 29).

SIKmo >k 3apydeHa KiHKa BCTyIana y CTaTeBUH 3B’SI30K 31 CTOPOHHIM
YOJIOBIKOM, HE YHHSYH HOMY OTIOPY 1 HE 3aKJIMKAIOUH JI0 IOTIOMOTH Y JIFOJI-
HOMY MiCIIi («HE Kpryaliay), TO BOHH 000€ Miaysranu cMepTHil kapi. Yo-
JIOBIK — 3a Te, [0 OCKBEPHHUB JIPYKUHY OJIMKHBOTO cBOro. JKiHKa — 32
Te, 110 HEe 3aKJIMKaJIa 10 JOMOMOTH. AHAIOTIYHOMY TTOKapaHHIO MiUIATaIn
OIpY’KEHI JKiHKa Ta YOJIOBIK, SIKi 32 CIIBHOIO 3T0I0I0 Majk CTaTeBi Mo3a-
nutto0H1 crocyHku (Broposakonss. 22:23, 24; 22).

MarepianpHi IIHHOCTI, SKi JIONWHA B yCi 9acH 37100yBasia BayKKOIO
TIpariero, BiirpaBaiy BXKIUBY POJb y 3a0€3MeUeHHI )KHUTTS 1 POJOBKEHHI
JoaceKoro poay. ToMmy, Ha Hally AyMKY, € 0OrpyHTOBaHUMHM Oi0IiiHI 1M0-
JIOKEHHSI, SIKUMU 3a00POHSIIOCS «KpacTH i rpalyBaTHy» HIHHOCTI ONMKHBO-
ro. ITig mOHATTAM «ONMXKHIN» PO3yMUINCS HE JIUIIE YWICHU OAHIET CiM 1,
pony, IIEMEHi, MiCTa 4M iHIIOTO 00’ €IHAHHS JIIONCH, IKI MEIIKAIu Ha
MEBHIHM TepUTODii, a i mpuOynbLi. Y KHU31 «JIeBUT» 3aKpiruieHe npaBuIo,
3TiHO 3 SKUM 3a00POHSIIOCS MPUTHOOIIOBATH TPUOYITBIIIB, BUMATaIOCs
CTaBHTHUCH JIO HHX, K JIO MICIIEBUX JKUTENIB, JIIOOUTH 1X, sSIK cede, He Yu-
HUTH M «HETIpaBau B CY[i, y Mipi, y Basi i y BuMipi» (19:33-36).

[ToxapanHs 3a KpagiKKy MaJi0 OCOONMBUN, EKOHOMIYHHMA XapaKTep
1 mepebavyanocs y BUIVISA/I KPAaTHOTO CTATHEHHS 3 BUHYBATOi 0COOHM BapTOC-
Ti BUKpaJIECHOT0 MaiiHa. 30KpeMa, y pa3i BUKPaJICHHS TBapUH, SIKIIO 3101iH
ix 3apizaB, a M’ICO IPOAAB, BiH 3000B’s13aHMI OyB KOMIICHCYBATH BIACHUKY
ix BTpary rpommma: y 1’ iTHKpaTHOMY pO3Mipi — 3a BoJia, 1 YOTUPUKPAT-
HOMY — 3a BIBIIO. SIKIIIO X Y 3710714 HE OyJI0 UMM 3aIlJIaTUTH 33 BUKPAJICHE,
TO BiH caM MaB OyTH MPOJAHHUM, a BUPYUEHI BiJl IIbOTO KOIITH BUKOPUCTO-
ByBaJIMCS AJIsl BiJIIKOAYBaHHS 30UTKIB MOTepHijoMy. SKIIO BUKpaaeHi
TBapUHU OyJIM 3HAWEH1 y 37101115, TO BOHH TIOBEPTAJINCS BIIACHUKOBI, 8 BUH-
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HUH, KpiM TOrO, 3000B’s13aHMH OyB CIIJIATUTH MOTEPIIJIOMY iX NOABIHHY
uiny (Buxiz. 22:1, 4).

Y Crapomy 3aBiTi Takox nepeadadeHa BiJIOBITAIbHICTh 32 BUKPAJICH-
Hs roauHH. Lle miaTBeppKkyeThes 3MicToM miapo3aiay 16 masu 21 kHuru
«Buxiny, e 3a3HaueHO: «XTO YKpaje JIOAUHY [i3 cuHiB [3paineBux] i [mo-
HEBOJIMBIIMH 1i] TpoaacTs ii, a0 3HaleTbca BOHA B pyKax y HbOTO, TO CIIiJT
BIIIaTH OTO Ha CMEPTh». AHAIIOTIUHE IPABIIIO TIepeadadeHe y Mmiapo3Ii-
i 7 maBu 24 KHUTH «BTOpO3aKOHHSY.

I3 HaBe#eHOTrO BUILIMBAE, IO CYO’ €KTOM BUKDPAICHHS JIIOAUHA MOIJIA
OyTu OyIb-siKa BibHA ¢iznyHa 0coba, sika BCymneped BOJIi 1HIIOT BUTBHOT
0co0U HE3aJIe)KHO BiJ MOTHBIB CBOET MOBEMIHKK OOMeXHIIa ii CBOOOY,
MPOJaBIIHY a00 YTPUMYIOUH ii y cele.

Inei xpuMiHATBEHO-IPABOBOTO XapaKTepy MOMITHI 1 B IHIIMX MOJOKEH-
Hsax Craporo 3aBity. «Bopokku He 3aiuinai y skuBux», «Toi, XTo mpu-
HOCHTB JKepTBY Ooram, kpiM onHoro [ocrona, Hexaii Oy/ie 3HUIICHUH —
CTBEPIPKYEThCs y migpo3ainax 18, 20 masu 22 kHuru «Buxiay.

JlorMaTW4HUI aHaNi3 CKIIaJiB TPIXiB TPETHOT IPYIIH A€ HaM ITiJICTABH
BIIHECTH iX MEBHY YaCTHUHY JI0 3JI0YHHIB. L{e 00yMOBITIOETHCS XapaKTepoM
I, SKUMU TTOPYIITYBaJIUCS 3a10Bi i (3a00pOHM), Ta BUAAMH ITOKapaHb, 110
MaJIi 3aCTOCOBYBATHCh IO BUHYBATHX 0Ci0. SIk mpaBuIio, 11e CMEepTHa Kapa,
10 BUKOHYBaJIacs depe3 MOOUTTS KaMiHHSAM a0 cMmepTi (BTopo3akoHHS.
21:21;22:21, 24), cnanenss Ha BorHi (JIeput. 20:14); iHmIi MokapaHHs, 110
MpHU3HAYAIHCA 32 IPUHLUIIOM TaJiOHY, a OTXKe, 3aJIe)KHO BiJl LIKOIH, 3a-
BIAHOI MOTEPMiJIOMY, MOIIIM OyTH BUPa)XKEeHi TAKOX y BHJII CMEPTHOI Kapu
a00 TiIECHUX YLIKOIKCHb, BUKOHAHMX BiAMOBITHMUM CIOCOOOM; KpaTHe
CTATHEHHS BapTOCTI BUKPAJCHOTO MaiiHa TOIIO.

3a iHmI Tpixu, mo Oyau BYMHEHI 3 HeoOepexHOCTi a00 MOMHUIIKOBO,
TOOTO MaJH iICTOTHO MEHIINH piBeHb HEOE3IEUHOCTi, BUHYBaTi 0COOH MO-
BHHHI OYyJIM TTOKasTUCH 1 3J1HCHUTHU KEPTBONPUHOIICHHS, OTPUMABIIN
3BUTBHEHHS BiJl BIAMOBIAAIHHOCTI, a00 MPUXUCTOK BiJ MEepPECITiTyBaHHSI
y cIleliajibHO BU3HAYEHUX JJIsl TOTO MICIISIX.

Hagsenene Bulne 1a€ migcTaBu CTBEPAXKYBAaTH TaKe.

1. Inei xpuMiHaNIBHO-IPABOBOTO XapakTepy Hmodyaiau GpopMyBaTHCS
B XIII cT. 10 H. €. y "acH AisiHb €Bpeichkoro mpopoka Motices. Boru dyHK-
LIOHYBaJIM Cepell IUNIEMEH «HAapoLy 13pailbChbKOro» Ta iHUIMX HapOAiB,
y CEepeOBHINI SKUX BiH iCHYBaB, a 3 MEPEMOTOK) MOHOTEICTHYHUX i/1el
Icyca Xpucra, KpiM KaHOHIYHOTO BUKOPUCTAHHS, OyJIH TIOKNIaAeH] B OCHOBY
CBITCHKOr0 KpUMiHaNbHOTO MpaBa CxigHoi Pumcekoi iMmepii Ta iHImNX
JiepKaB.
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2. OCHOBHI i/1€i KpUMIHATBHO-TIPABOBOTO XapaKTepy 3aKpiIlIEHO Y MO-
noxxeHHAX [pyroi kaurn «Buxiny, Tpetboi kaurn «JleBut», YerBeproi
kauTH «Yucnay i [1°aroi kaurn « Bropo3akoHHs», M0 € yactnHaMu Ctapo-
ro 3aBity.

3. 3a mpeaMeTHOIO 03HAKOIO KPUMiHATBHO-TIPABOBI 111€1 I’ ITHKHUXKS
MIOIUTSFOTHCS Ha TPH TPYIH, O KOXKHOI 3 SIKUX BiAIIOBIHO HAJIeXKaTh: TO-
JIOKeHHS-EeKIapallii, y SKUX BH3HAYEHO Mii, 3a00pOHEH] 10 BUNHECHHS
B CEPEIOBHIL 13pailbCchKOTO HAPO/Y; 3arajbHi MOJIOKEHHS, Y KX 3aKiIa-
JCHO TEPMIHM IOPUAUYHOTO XapaKTepy, Yepe3 3MIiCT KOTPUX MepeNacThes
CYTHICTB MPOTHUIIPABHUX Jii, IO IiUISTal0Th OCY/DKEHHIO, a caMe: TpiX,
3JI0YMH, YOUBCTBO TOIIO; CIEIiadbHi TOJ0XKEHHS, Y TKUX BU3HAYCHO BUIU
1 CKJIaJy TpixiB (37104MHIB) PoTH bora i omHOYacHO mependadeHo moka-
paHHs, 10 MAarOTh 3aCTOCOBYBATHCA 10 BUHYBAaTHX 0Ci0, a00 iHIII crtocobn
pearyBaHHs Ha iXHi Jil.

4. CriertiapHI TTOJIOKEHHS, YV IKMX BU3HA4YeHI Jii, 3a00pOoHEH] 10 BUH-
HEHHSI, MalOTh CTPYKTYPHI O3HAKH, IO CKIAJAETHCS 3 00 €KTA MOCATaHHS,
00’€KTHBHHMX O3HAK MPOTUIIPABHOTO MOCATAHHS, Cy0’ €KTa MOCITaHHS,
Cy0’€KTUBHUX O3HAK MOCSTAaHHS Ta CAHKIII.

5. IlonokeHHsT KpUMiHAJIBHO-TIPABOBOTO XapaKTepy, 3aKpiruieHi y Moii-
ceeBoMy IT’SITHKHMKKI, CTIPSIMOBaHI Ha OXOPOHY TaKHUX COIJIbHUX IIiH-
HOCTEH: yBipyBaHHS JIONCH Y €MHOTO bora; BiTHOCHHM MiX JIIThMH 1 0aTh-
KaMM; KUTTA 1 37I0pOB’S JIFOAMHM, ii 9eCTh 1 T1IHICT; CBOOO/A JIFOANHH,
30KpeMa i cTareBa, Ta ii BIaCHICTb.
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Kosoc M. Ctapo3aBeTHble NPEeANOCHIIKHA (POPMHUPOBAHNS YI0JOBHOIO
NpaBa XpUCTHAHCKON HUBHIN3AIUH

B crarbe paccmoTpenst nonoxenust Craporo 3aBera bubnuu, koropelie cop-
MYJIHPOBaHbI B JOXPUCTHAHCKUE BPEMEHA U IMEIOT IPU3HAKU YTOJIOBHO-IIPABOBO-
ro xapakrepa. CuenaH psi 3aKIIOUYCHHN, 13 KOTOPHIX yCMaTpuBaeTcs, 4To B [V B.
MOHOTEHCTUYECKOE XPUCTUAHCKOE yUEHUeE, pacrnpocTpaHéHHOe B BocTouHoM
PumMckoit mmmepuu, crmocoOCTBOBAIO PELETIIMN CTAPO3aBETHBIX MOJOKEHHUH YTO-
JIOBHO-TIPABOBOT'0 XapaKTepa B CBETCKOE YTOIOBHOE 3aKOHOJATENILCTBO, COACHCTRYS
€ro pa3sBUTHIO.

Knroueguie cnoga: Boixon, Broposakonue, rpex, IpecTymiIeHHUE, IEBUT, Bet-
XH# 3aBET, YncCa.

Kolos M. The Old Testament Preconditions of the Formation of Criminal
Law of the Christian Civilization

The article considers the provisions of the Old Testament, formulated in the
pre-Christian times with the features of criminal and legal nature. A number of
conclusions were made whereof it was seen that in the 4th century monotheistic
Christian doctrine, spread in the Eastern Roman Empire, enabled the reception of
the Old Testament provisions of criminal and legal nature into secular criminal
legislation, contributing to its development.

Keywords: output, Deuteronomy, sin, crime, the Levite, the Old Testament,
the numbers.
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VI]IK 348.98 B. Illesuyx, foueHT Kadenpyu KpuMiHaic-
TUKY, KAHIUAAT I0PUANYHMX HayK, Hanio-
HanbHUI yHiBepcutet «lOpuanyHa akage-
MiA Ykpainnu imeHi fApocnasa Mypgporo»

IMpuanuny GpopMyBaHHA TAKTUIHNX ONEePAILili:
TeOpisA Ta METOMOJIOTiA JOCTiI)KEeHH A

Po3rnsiHyTO Mpo6iaeMu A0CTiIKEHHs IPUHIUIIB GOPMYBaHHS TAKTHYHUX
onepanii. [IpoaHasi3oBaHO TOYKH 30py HAyKOBIIiB CTOCOBHO PO3IVISIIYBaHOT IPOO-
JIEMaTHKHU Ta IPOBEAEHO 1X KPUTHYHHUH aHai3. 3alPOIIOHOBAHO CUCTEMY IPHUHIIU-
iB pOpMyBaHHS TAKTHYHUX OTIEpPALii.

Knwuosi cnosa: TaxtudHa oneparis, IPUHIAIH GOPMYBaHHS TaKTHYHHX
orepariii, CHCTeMa IMPUHIIHITIB TAKTHYHUX OIEpParliii.

dopMyBaHHS TAKTHYHHX OIIEpAIliif Ma€ BiIOyBaTHCS Ha MiICTaB1 TEBHUX
MPUHLMIIIB, TOOTO BUXIJHHUX TOJIOKEHB, 10 00YMOBIIOIOTE PO3POOICHHS
TEOPETUYHUX IOJIOKEHD 1 MPAKTUYHUX PEKOMEHJAIIH 1010 MO0YI0BH
1 peaizanii IUX TAKTHKO-KPUMIHATICTUYHIX KOMILIEKCIB. «3 MeToro 3a0e3-
TICYCHHS KOKHIM TaKTHYHIN OTIepaltii yCITixy MpH ii MpoBeIeHH1, — Haroio-
mye A. B. JlynoB, — He0OXiTHO TOTPUMYBATHUCS PSAYy BHMOT 3arajlbHUX
TIOJIOXKEHB, SKi C(HOPMYITHOBaHI Y BUTIISINI IEBHUX MpUHIUTIBY [1, c. 206].
VYee 11e 3yMoBIIo€ NoTpedy y po3podienHi yHipikoBaHUX TPUHIUIIB Gop-
MyBaHHS 1 pealizanii TAKTHYHUX OIEpaliil Ha TEOPETUYHOMY PiBHI, SIKi
CIlY)KUTUMYTH CIIIJTYUM SIK KEpiBHI HACTAaHOBHU IPH MOOY/OBI 1 311 iCHEHH]
KOHKPETHOI TAKTHYHOI OITepartii.

JlocnipKeHHs TPUHIMIIB TAKTUYHUX OTepaliii 0a3yeThcs Ha X BU3Ha-
YEeHHI SIK OCHOBOTIOJIOXKHHX 3aCa/l, OCHOBHHX IOJIOKE€Hb, BIX1THUX ITyHKTIB,
MOCTYJNATiB, IEPEyMOB TEOPii, KoHuenii [2, c. 447], o0CHOBHOTO IIpaBUIIa
noBeniHkH [3, ¢. 382]. Takoro pofy ysBIEHHS PO MPUHITUITN MAIOTh BiJI0-
My Oararo3Ha4qHICTh 110 iX iHTepmpeTtamii. [llogo TakTHaHMX omepamnii, To
HAeThCs SIK PO MPUHLUIHN IJIaHyBaHHS, OpraHisauii Ta IpoBEACHHS LUX
3ac00iB, Tak i IPO MPUHIIAITH OKPEMOT KPUMIHATICTUIHOI TEOPii TAKTUIHHUX
orepariii.

[lepmmm 1o moOymoBH MPUHIMUIIIB TUTAHYBaHHS, OpraHi3allii Ta mpo-
BEJICHHSI TAKTUYHHX OIlepailiii 3sepHyBcst A. B. Jlynos. Bin noainus ix Ha
3araJibHi IPUHLIHUIIY 1 TPUHIMIIY, L0 TiI0Th y KOXKHIN rpymi onepamii, ski
BU3HAYAIOTHCS 1X 00’ €KTUBHUMH OCOOIMBOCTAMH. [0 TpymH 3araiabHUX
© IeBuyk B., 2013 235
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MPUHLUIIB Oy BiTHECEHI: «IHIMBIAYalbHICTh Y PO3pOOL Ta MPOBEACH-
Hi KO)KHOT TAKTHYHOT omeparii», «000B’I3KOBICTh MPOBEICHHS KPUMiHa-
JCTUYHOTO aHAITi3y PO3CIiTyBaHOTO 3JI0YMHY MPHU OpraHizamii TaKTHIHUX
orepauiiy, «000B’I3KOBiCTh BUKOPUCTAHHS IIPH MiATOTOBL Ta MPOBEACH-
HI TaKTUYHOI omeparii BUMOT 1 peKOMEH 1alliii HayKOBOi opraHizariii mi-
SUTBHOCTI», «IHHAMIYHICTBY», «ITOETHAHHS KOJETiaIbHOCTI Ta € JUHOHA-
YaIbHOCTI IPY NPOBEACHH] KOKHOI TAKTUYHOT oneparii», «000B’I3KOBiCTh
JOTPUMAHHS ETUYHUX HOPM TIPU NIPOBEACHHI KOXKHOT TAKTHYHOT OTeparii,
«00OB’SI3KOBICTh 3aBEPIISHHS TAKTUYHOI OTeparlii mporecyairbHoo (ik-
calliero 3 METOK OTPUMAHHS JOKa30BUX (akTiB». [IpuHIUNY, SKi AIIOTH
y KOXHIH TpyIi TaKTHYHUX onepaiiii, A. B. JlynoB He Ha3BaB, a BKa3aB
nume Ha Ti 00’ €KTUBHI 0COONMMBOCTI, AKi iX Bu3Ha4atoTh. Cepen HUX:
cnenndivHi Ll Ta METOOM iX TOCSATHEHHS y NaHiil Tpymi onepamii; Ha-
SIBHICTh CIIEI[iaIbHUX 3aCO0IB JOCATHEHHS LiJIei; 0COOIMBOCTI CY0’ €KTIB,
SIBUIII, CUTYaIliid, Cy0’€KTIB BILUTUBY Ta B3a€MOJIi IS TOCATHEHHS METH
[4, c. 96-106].

VY nmonansmux poborax A. B. [lynoB memio po3mmpuB koio chopmy-
JTFOBAHWX HUM TIPUHITUIIB TAKTHYHUX OTIEepaIliii i HajaB iX y iHmii iHTep-
nperanii. 30Kkpema, BiH 3a3Ha4aB, 0 NPUHLIWIMN TAKTUYHOI Omepalii BH-
IJIMBAIOTh 13 0COOIUBOCTEH I[LOTO CHEHHU(PIYHOIO TAKTHIHOTO 3aC0O0Y
1 HaIalOTh CJITYOMY MOXKIIUBICTh TPAaBHIBLHO OPi€EHTyBaTHCA y 310paHiit
iHpopMaIii, 4iTKO BU3HAYaTH LiJTi, MOMEHT IpU3HAYECHHS omepauii, yci ii
JieTalli, MOCIi0BHICTh, TOBHOTY il 1 T. 1. Jlo nux npuniumiis A. B. J{ynos
BifHIC Taki: 1) 3aKOHHICTB; 2) aKTUBHICTh; 3) IHAWBINYaIbHICTh MPH PO3-
poOI1i i MpoBEeNEHHI TAKTUYHOT onepailii; 4) 000B’I3KOBIiCTh MONEPEIHBOTO
KPUMIHATICTUYHOTO aHaIi3y 3JI0YMHY, IO PO3TISAAETHCS, TIPH MiATOTOBII
omepaiiii; 5) 000B’s3k0Be BUKOPHUCTAHHS MPHU MiATOTOBIII 1 MPOBEACHHI
TaKTHYHOI olepallii BUMOT i peKoMeHJamiii HayKOBO1 OpraHizauii AisibHOC-
Ti; 6) AMHAMIYHICTb; 7) MOEIHAHHS KOJICTIaIbHOCTI Ta €IMHOHAYAIBLHOCTI
IpH POBEICHHI TAKTHYHOI orepaitii; 8) 000B’I3K0Be JOTPUMaHHS €THIHUX
HOPM IpU MPOBEACHHI TaKTHYHOI omnepanii; 9) 000B’s13K0Be 3aBEPIICHHS
TAaKTHYHOI OTepallii mporecyaibHOI0 (iKCcalliero 3 METOK OTPHUMAaHHS JI0-
ka3oBuX (akris [J, c. 392411].

CdopmynboBani Ta onucani A. B. JlynoBUM NpUHIKIN Malld BaroMme
3HAYEHH JJIs CTAHOBJICHHS HAyKOBOT KOHIICTIL[IT TAKTUYHUX OIeparliii i pe-
omeparii. Pa3om 3 THM OKpeMi 3 BHCIOBIEHUX MPOMO3UIIiH € JOBOJIi ANC-
KyCIHHUMH 1 BUKJIMKAIOTH JIESIKi 3arepedeHHst. Y 3B’ 43Ky 3 I[MM BBOKAEMO

236



MpuHyunu popmyeanHs makmuyHux onepadyid...

3a MOXXJIMBE IMPHETHATUCS 0 KPUTHUYHUX 3ayBa)KeHb, BUCIOBIEHUX i3
uporo npusoxdy 1. M. Komaposuwm [6, c. 151-153]. 30kpema, HaMm ySIBISETH-
Cs1 3aliBUM BKa3yBaTH Ha 3aKOHHICTh 1 €TUYHICTH SIK IPUHLUIN TAKTHYHUX
orepariii, ToMy 10 BOHHM HaJeXaTh 10 OCHOBHUX NPUHLHUIIB KPpUMiHAIb-
HOTO CYZIOUYMHCTBA 1 OyAb-SKUI KpUMIHATICTUYHUE c1oci0, 3aci0, mpuiiom
Ta METOJI, a TaKOXX Olepallii MOBHHHI MOBHOIO MipO M BiAMOBiIaTH.
VY mpoTHiIe)KHOMY BUMAIKY Pe3yJIbTaTh iX MPOBENEHHs AJSl CUCTEMH J0-
CYZIOBOTO TIPOBAJKEHHS HE OyAyTh MaTl HEOOXiJJTHOTO 3HAYCHHSI.

BBaxkaemo 3aliBUM BUIUIATH OKPEMO ISl IJIaHYBaHHS, OpraHizarii ta
MPOBEACHHS TAKTMYHUX OMNEpalili MPUHIMIN 1HIUBIAYaIbHOCTI 1 AUHA-
MIYHOCTI SIK TaKi, Il[0 MalOTh 3arajbHHUI XapakTep i 00yMOBIIIOIOTH ILIa-
HYBaHHS PO3CIiayBaHHA B mimomy [7, c. 12], a 3a cyTHicTIO — BCi€i
KpUMiHaJbHO-TIPOLIECYATbHOI Ta OPTraHi3aliiHO-TaKTHYHOI MisIIBHOCTI
CJILTYOTO.

Buxnukae 3anepeueHHs BUokpemiicHHs A. B. JlynoBuM Takoro npuH-
LY, K «000B’SI3KOBE 3aBEPIICHHS TAKTUYHOI omepauii mporecyaabHO0
¢ikcarliero 3 METOI OTPUMaHHS J0Ka30BuX (akTiBy. [lo-nepiie, HanexxHa
(bikcarrisi pe3ynpTaTiB ycix Jiif, 0 CIpsMOBaHI Ha OTPAUMAaHHS JTOKa30BO1
iH(pOopMallii, TOCSITHEHHS MeTH (3aBIaHHs) IOCYJOBOTO ITPOBAKEHHS € 3a-
TaJIbHUM 00OB’S3KOM CIIITI0TO, & TOMY HaBPSA YU MOXKE PO3TIIIAATUCS K
OKpeMMH NPUHLIMN TaKTHUHOI onepauii. [To-apyre, aHi YnHHE KpUMiHAb-
HO-TIpoLIeCYyalbHE 3aKOHOAABCTBO, aHi HOBMH KpuMiHaipHUI npouecyanb-
HUH KOJeKC YKpaiHu He mnependadaroTh TAKTUYHY ONEpallilo K JDKEPesio
OTpHUMaHHS 10Ka30Boi iHopmanii. BoHa 3amxau po3misaanacs siK KaTero-
pisl KPUMIHANICTHKH, SIK OpTaHi3alifHO-TaKTHYHHUI 3aci0 PO3CITiyBaHHS.
A TOMY TOBOPHTH TIpo (pikcalito pe3yibTariB TAKTHYHOI orepallii B3araii
He KOpeKkTHO. MoBa Moke WTH TIpo (hiKCallifo pe3yybTaTiB MPOBEISHHS
okpemux cmiguux niid (3a HoBuM KIIK Ykpainu crnigunx (po3nrykoBHX)
1 TaKWX 1X pI3HOBH/IIB, SIK HETJIACHI CiIi14i (PO3IIYKOBI) JIii Ta OIIepaTUBHO-
PO3IIYKOBI 3aX0AH, SIKI BXOAATH JI0 CTPYKTYPH MEBHOT TAKTHYHOI OTIepauii.

He 3amumuBcs octoposs Bia npouecy (GopMyBaHHS IPUHLMITIB TaK-
TryHuX onepaiii 1 B. 1. IllukaHoB, skuit 301CHUB IEBHUI KPOK yepen
1 3aMPOITOHYBaB OCHOBHI IIPUHITUITA PO3POOKH PEKOMEHAAIIN 13 TPOBEICH-
HS1 OKPEMHX BUIB TAKTUYHUX Olepauiil, TOOTO MPUHIUIIN BIaCHE OKPEMOT
KpUMiHAJTICTUYHOT Teopii. J{o iX Yncia BiH BiJJHIC PUHIIUIHN arperarus-
HOCTIi hopMyBaHHS Te3aypyca TAKTHYHUX ONepalliil y po3ciiTyBaHHI OKpe-
MUX KaTeropi KpuMmiHanpHUX crpaB (iX BHIIB, MiABHUIIB), CHCTEMHOCTI,
nepcreKTUBHOCTI, yHidikalii. Ha gymMKy HayKoBIIs, «arperaruBHICTh Gop-
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MyBaHHS Te3aypyca TaKTUYHUX ONepaliil y po3ciiayBaHHI OKpEMUX KaTe-
ropiil KpuMiHaNBHHX cripaB (X BUIIB, MIJBHUIIIB)» K MPUHIUT TAKTHYHIX
oTiepaIriii 103BOJsi€ YSIBUTH MPOTPAMH TisSITBHOCTI, SKi pO3pOOISIOTHCS
y BUINIAA1 HA0Opy OKpEMHUX 3aBIaHb, HAIIIEHUX Ha 1X BUPIlLICHHS, Ta IIPO-
IPaMHHX MOJYIIIB, IO JIETKO 3aMiHIOIOTHCSI HOBUMH Y BHITAJIKY BIOCKOHA-
JIEHHS] TUX Y IHIINX PEKOMEHJAIlil, METO/IB, TEXHIYHNX a00 TaKTUIHUX
pileHs i T. 1.

[TpuHIMI CHCTEMHOCTI, 32 HOTO BU3HAYECHHSM, Ma€ 3a0e31eayBaIbHIN
XapakTep Ta CIPSIMOBAHUH Ha PO3pOOKy i MpaKkTHYHE BUKOPUCTAHHS IO-
JIOKEHb TeOpii OKPEMHUX TaKTUYHUX OMNepalliil y B3a€MO3B’ 53Ky 3 iHIIUMHU
TaKTUYHUMH 3aBJIaHHIMU MOTIEPETHBOTO CIIJICTBA, SIKI BUPIIIYIOTHCS 3 ypa-
XyBaHHSM 3arajibHOCTI iH(pOpMaIiifHOT 0a3u, MpoIlecyalbHUX OpraHi3arlii-
HUX 1 TEXHIYHUX MOXKJIMBOCTEH CIIIYOro Ta CHeuiadbHUX CIIYKO opraHy
BHYTPIIIHIX CIIpaB.

[lepcrieKTHBHICTh K MPUHITAT 3000B’s13y€ KPUMIHATICTIB, SIK BBA)KAB
B. I. [llukaHoB, BpaxoByBaTH Yy CBOIX JOCTIIKEHHX EPCIIEKTUBH PO3BUTKY
Ta BIIOCKOHAJICHHS TEOPii TAKTHYHUX OTepalliil K OKpeMOi KpUMiHAICTHY-
HOI Teopii B IiJIOMyY i Te3aypyca TAKTUIHHX OTepalliii JaHoTo BUAY (ITiIBH-
ay). I napewti npuHun yHigikamii o3Ha4ae MaKCUMaIbHY MOCTIIOBHICTh
PO3pO0IIOBAaHUX PEKOMEHALIIM, TPUIHOMIB, METO/IIB, TEXHIYHUX 1 TAKTHY-
HUX pillIeHb, ONTUMI3Y€ TPOIEC TEOPETUIHUX JOCIHIKEHB, 3HIMAE PSJT
TPYIAHOILIB, IOB’SI3aHUX 3 YIPOBAKEHHSIM PE3YJIBTaTiB TAKUX AOCIiIKEHb
y MPAKTHKY MPaBOOXOPOHHOI AISUIBHOCTI, 110, 6€3yMOBHO, MiABUIILYE ii
eekTUBHICTH 8§, c. 48, 49].

Cuij 3a3HaunTH, 1110 AAJICKO HE BC1 3 MOCIIOBHUKIB el A. B. Jlynosa
ta B. 1. lllukaHoBa y CBOIX JOCIIDKEHHAX 3BEPTAIIUCS 10 MPOOJIEMaTHKU
(hopMyITFOBaHHS Ta ONMCY MPUHIIMITIB TAKTHYHUX Omepamiid. BuHATKOM 13
nporo npasuia € npari €. O. Jlorinosa, I. M. Komaposa ta O. A. UeOypen-
koBa. [lepmmii, poOIsIIH aKIEHT HA TOMY, IO 1€ TPUHITUIHN 30iliCHEeHH
(xypcuB Hamt. — B. [11.) TaKTHYHHUX OTeparliii, 1o CyTi BAOKPEMUB Ti 3 HUX,
o OyJin 3apoIOHOBAHI MONEPEIHUKAMH, a CaMe «3aKOHHOCTI», «IUIaHO-
BOCTI», «HACTYIAJIbHOCTI», «ONTUMAILHOCTI», «KOHCIIpALii», «TOKYMCH-
TaJbpHOI (ikcarii» [9, c. 30—44].

I. M. KomapoB 3aiiicCHHB peTeNbHUN aHali3 NPUHIUIIB TaKTUIHUX
ornepaitiii, chopMyIbOBaHUX Y KpuMiHamicTuil. CaMe HUM apryMEHTOBaHa
JOIITBHICTh PO3IONLTY MPHHIIMITIB 32 iX MIIbOBOIO CcIIpsiMOBaHicTio. Ha
MiATBEPAKEHHS CBOET MO3ULIT HAYKOBELb 3a3HAUAE, 110, «IOCIiHKYIOUN
MPUHIIMII, HE MOXHA JIOIYCTUTH METOJIOJIOTIYHY MiJIMIHY Ta 3MIITyBaHHS
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PO3YyMiHHS IPUHLIMIIIB MJIaHyBaHHS, OpraHizalii Ta MpOBEJEHHS KpUMiHa-
JMICTUYHUX OTEpaIiil y CUCTeMi TOCYJ0OBOTO MPOBAKEHHS Ta MPUHIIMITIB
PO3pOOKHK peKOMEHAITiH i3 MPOBEAEHHS OKPEMHUX BHIIB KPUMIHATICTHIHNX
oIiepallii, SIKi HaJeXaTh BIIACHE JI0 IPUHIIMITIB OKPEMO1 Teopii KpUMiHaic-
TUYHUX omepallii, mo Gopmyerscsa» [10, ¢. 125].

[Iposeneni nocmimxennas Hagamu [. M. KomapoBy mificTaBu JIHTH TaKux
BUCHOBKIB. [lo-niepiie, okpeMa Teopisi KpUMIHATICTUYHHX ONepauii Mae
0a3yBaTHCh Ha MPUHIIUTIAX PO3POOKH PEKOMEH AN i3 TPOBENICHHS OKpe-
MUX BUJIB KpUMIHATICTUYHHX OTepallii, a came: 1) 00Ky Bce3araisHOTO
3B’513KY; 2) YHIBEpCANbHOCTI; 3) arperaTHocTi; 4) CHCTEMHOCTI; 5) epcrek-
THUBHOCTI; 6) yHidikarii. [To-apyre, KpUMiHAIICTHYHI ONIepailii K KOMII-
JIeKCHUH 3aci0 MpaKTUYIHOI AisUTBHOCTI cy0’€KTa MOKa3yBaHHSA y CHUCTEMI
JIOCYZIOBOTO MTPOBAPKEHHS MOBUHHI BiIMOBIIaTH MPUHIIATIAM KPUMiHATIC-
TUKH, TOOTO 00’ €KTHBHOCTI, ICTOPH3MY Ta CUCTEMHOCTI HaykH. Kpim Toro,
iX 3acTOCyBaHHS y MEXaxX KOMIIOHEHTIB KPUMIHAJIICTUYHOT CUCTEMAaTHKU
BUMAarae MiJKOpeHHs MPUHIUIAM KPUMiHATICTHYHOI TEXHIKU, TAKTHKU
1 METO/IMKY PO3CIiIyBaHHS OKPEMHUX BUJIIB 3104MHIB. [10-TpeTe, KpuMiHa-
JICTHYHI oTieparlii HOBUHHI Bi/ITOBIIaTH BIACHUM MIPUHIIAITAM TUTaHyBaHHS,
opraHizaiii Ta mpoBeAeHHs. [0 HUX MOXHA BifHeCTH: 1) 000B’SA3KOBICTh
MOTIEPETHFOTO0 KPUMIHAIICTUYHOTO aHAI3y PO3IIISIIYBAHOTO 3JIOYHHY;
2) 000B’SI3KOBICTh BUKOPUCTAHHS BHMOT 1 HAyKOBOI OpraHizallii mpari;
3) JOTiKO-IICUXOJIOTYHHH peIeKCUBHUH aHami3; 4) MOOIBHICTD CTPYKTY-
pu; 5) GesnepepBHICTh pOOOTH PEKOMEHJAIIN 13 TPOBEIEHHS OKPEMUX
BH/IiB KPUMIHAJICTHYHUX oTepariiit [6, c. 154-159].

3aciyroro O. A. UeOypeHKoBa € Te, [0 BiH MOCTABHB MMUTAHHS PO
CUCTEMY MPHUHIIMIIB TAKTUYHHUX OTEpalliid, 10 sAKOI BiH BiIHIC 3araibHi
i criertianbHI npuHIMNH. Ha #ioro qymMKy, 3araibHi MPUHIAIINA TAKTHIHAX
orepaniii KOpecoHAYIOTh 13 TAKUMH IPUHIUIIAMH CIIiAYO01 TisSUTBHOCTI, K
3aKOHHICTb, HAYKOBA OOTPYHTOBAHICTh, ETHYHICTh, IUIAHOMIPHICTh, AKTHB-
HicTh Ta iH. [Ipu mpoMy peaizailist 3araTbHUX MPUHIUIIIB 3M1ICHEHHS
TAaKTUYHHX OTEPaIliil He BiIPI3HAETHCS BiJI IHITUX BHJIB JTisSUIBHOCTI CJIiJI-
4OTro, TOMI K CHeliajdbHI MPUHIKII BiAOKUBaOTh crelU(piKy M00yI0BU
1 3aCTOCYBaHHA caMe TaKTUYHHX OTepalliil sk opraHizaniiHO-TaKTHIHUX
3ac001B 311HCHEHHS PO3CIiLyBaHHS.

ono cnenianbHUX MPUHIMITIB TPOBEICHHS TAKTHYHKUX OIEpaliii, To
1o ix mepeniky O. A. UeOypeHKOB BKJIFOUHB SIK PaHIIIe BiJOMi, Tax i 3ampo-
MOHOBaHI HUM ynepiie. TaKuM{ NPUHLIWNIAMH, Ha HOTO MEePEeKOHAHHS, €:
«IH/IUBIIyaNbHICTh Y pO3p00IIi Ta MPOBEAECHHI KOKHOI TAKTUYHOI OTIepartii»;
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«000B’SI3KOBE MPOBEJCHHS KPUMIHATICTUYHOTO aHaJli3y PO3CIiLyBaHOTO
3JIOYMHY MPH OpraHizarii oneparii»; «000B’sI3K0Be BUKOPUCTAHHS BUMOT
Ta peKOMEH/Ialliil HAyKOBOI OpraHi3aii TisUTbHOCTI»; «IMHAMIYHICTEY; «IT0-
€THAHHS KOJIET1aJIbHOCTI Ta €AMHOHAYAILHOCTI PY MPOBEICHH] TAKTUYHOT
orepanii»; «I0TPUMaHHI €THYHUX HOPM»; «00OB’SI3KOBE 3aBEPIICHHS
TaKTHUYHOI onieparlii ikcaiero ii pe3ynbTaTiBy; «KOMIUIEKCHICTh TTPOBE/ICH-
HS»; «TPaHUYHA OPTraHi30BaHiCThY; «IIOBHOTA OCTIIKEHHsI TIPH peatizawii
orepallii iCHyI04YnX MOKIIMBOCTEH ITiJPO3/LTiB OpTraHiB BHYTPIIIHIX CIIpaB
Ta 1HIIKX creriani3oBanux ciyxo» [11, c. 119-129].

[TizcymMoByrOYM BUILIEBUKIAZCHE, BBAXKAEMO 32 MOKIIMBE 3pOOUTHU TaKi
BHCHOBKH. [lo-Tiepiire, 10 MPUHIIMITIB TAKTHYHUX OTIEPAIlii CJIiJ| BiTHOCH-
TH Ti KepiBHI 3acaau, Kl po3poOieHi B Teopii KpUMiHAIICTUKH i3 Bpaxy-
BaHHSIM IPUPOIH LIMX KOMIUIEKCiB, 3aKOHOMIpHOCTEH iX (YHKLIOHYBaHHSI.
JJis mpaKTUKIB i KepiBHI 3acajii BUCTYNAIOTh allpiOPHUMH 3HAHHSIMH,
SIKHMH BOHU MAarOTh KepyBaTHUCS TpH IJIaHyBaHHI, OpraHi3amii i mpose-
JeHHI KOHKPETHOI TakTH4YHOi omnepanii. Ilo-apyre, B1acHe npuHIHMIIAMU
TaKTHYHHUX OTEPALlii CJIiJl BBAXKATHU TaKi «IEHTPaIbHI MOJIOKESHH» [12,
c. 544], saxi 6a3yroThCa Ha 0COOMMBOCTAX 00’ €KTa TOCITIHKEHHS 1 3a0e3-
MEeYyTh MOXKJIMBICTD y3arajJbHEHHS Ta MOMIMPEHHS OTPUMaHHUX 3HaHb Ha
cdepy cuiggoi nismpHOCTI. @OpMyBaHHS crieliadbHUX TPUHIUIIB TaK-
TUYHUX Ofepalliii, TOOTO TakuX, sIKi MpUTaMaHHI JIUIIe I[bOMY KpUMiHa-
JNiCTUYHOMY KOMIUIEKCY, Ma€ BiAOyBaTuCs i3 BpaxyBaHHAM MPUHIUIIIB
cimiguoi aismeHOCTI [13, ¢. 341-351; 14, ¢. 9, 10], HayKu KpUMIiHATICTHKH
B miomy [15, c. 165-168] i1 Takux ii okpeMHX PO3ALIiB, IK KpUMiHAIiC-
THYHA TakTHKa [16, ¢. 9-19; 17, c. 115; 18] i meTomguka [19, c. 201-203;
20; 21, c. 36-55; 22, c. 232-235]. [IlpuHIMIH [[LOTO PIBHS € aKCIOMaTHY-
HUMU TIOJIOKEHHSIMH, IO PIOIOTHCS Ha BC1 00’ €KTH KPUMiHAICTUIHOTO
JOCIiIKEHHs, a TOMY He BOa4aeMO CEHCY B IX BHOKpPEMJICHHI, HaBiTh SIK
3araJbHUX NPHHIUMIB. Y IboMy nuTaHHi MU comninapHi 3 O. A. UeOypeH-
KOBHM, SKHH 3a3Hayae, U0 Li NPUHLUIHN € OCHOBOIOJIOXHUMH JUIS IIPO-
LeCy pO3CIiAyBaHHS B LIIIOMY, OTXKE, BUCTYNAIOTh SK 3arajibHi IPUHIHIN
PO3CIiyBaHHs, a HE SIK MPUHIMIIN TaKTHIHOT onepaii [11, ¢. 119]. [To-
TpeTE, CreniaiabHi (BIacHi, crienudivyai ) MPUHIAIN TAKTUYHUX OTIepartini
MOBUHHI YTBOPIOBAaTH MEBHY CUCTEMY 1 caMe B TaKOMY BHUIISII MalOTh
OyTH HaBeJIeHI B TEOPil KPUMIiHATICTHKH.

Ha nam nornsz, 1o crieniaabHUX IPUHLINIIB, SIKi yTBOPIOIOTH CUCTEMY,
PO3KPHBAIOTH CYTHICTH 1 3a0€3Me4yIOTh MPONYKTUBHICTH TOOYIOBH TaKTHY-
HUX OIepaLlii, CJIiJ1 BIIHECTH TaKi: KOMIICKCHICTb, IILICTOJISATaHHs, AeTep-
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MiHOBaHICTb, CTPYKTYpPOBaHiCTh, (popManizoBaHiCTh, YHi(iKOBaHICTB,
a/lalTOBaHICTh.

[Tpunnun xomnnexchocmi 03Ha4ae, MO TAaKTHYHI omepauii po3nisna-
IOTBCSI SIK PI3HOBHU KPUMiHATICTHYHUX KOMIUIEKCIB 301HCHEHHS PO3CIi Y-
BaHHSL, JIO0 CKJIQ/Iy SIKOTO BXOJMTH HE MPOCTHH, HABITh ONTHMABHUH, ITepe-
JIK CIITUIHX i Ta ONepaTHBHO-PO3IITYKOBHIX 3aXO/IiB, a JKOPCTKO JETEPMi-
HOBaHEe iX MO€NHaHHS, A€ 3aMiHa a00 BUKIIOYEHHS OJHOTO 3 HUX
YHEMOXKJIUBITIOE €()EKTUBHE 3aCTOCYBaHHS KOMILICKCY B IILIOMY. SIK HAaromio-
mye O. A. YeOypeHKOB, iepeBara TakKTHIHOI oTepalrlii, y TOpiBHSHHI 3 Oy/Ib-
SIKOI0 OKPEMO MPOBEIEHOI0 CIAYOI0 JIi€0 a00 OMepaTUBHO-PO3IIYKOBHM
3aX0JI0M, JOCATAEThCSA 33 PaXyHOK 00’ €THAHHS B 1i CKJIall Py 63a€M03a-
qedcHux Oil (Kypeus Haur. — B. [11.). YTBOpeHa cucTeMa X Aiil BUMarae
IUISL CBOET pealtizaliii opraHiqyHoro MmoegHaHHs iHpOpMaLiifHUX, opraHiza-
MIMHUX, JTOTTYHMX, ICHXOJOTIYHMX Ta 1HIIMX ACIEKTIB MisUIBHOCTI CIIiauo0-
ro. Tak, iHpopMamiifH1# acTieKT MPOBEACHHS TAKTHYHOI OTepallii BUpaxa-
€TBbCSl y MepeadadeHnx Hew crnocobax i1 3acobax 30MpaHHs, MEPEBiPKH,
OLIIHKY Ta BUKOPUCTAHHSI KPUMIHATIICTUYHO 3Ha4yIoi iH(opMallii; opraHi-
3aIiifHi OCHOBU OXOILTIOIOTH MPOIIEC YIPABIIHAS TaKTUYHOIO OMEpaIlieio
Ta BIUIMBY 3 LII€I0 METOIO Ha BCiX 0Ci0, AKi OepyTh y Hill y4acTb; JOTTUHHNA
aCIIeKT BKIIIOYAE aHANI3 Ta y3arajJbHEHHS 3a JOIOMOIOI0 3aKOHIB JIOTIKH
(haxTiB, sIKi MArOTh 3HAYEHHSI U1 IPOBEICHHS OTIepallii, pO3pOOKY JIOTTIHIX
3B’S3KIB MK OKPEMHUMH AiSIMU Y CKJIaAi TAKTUYHOI OIlepallii; MCHUXoIoriu-
HUI MOMEHT, NIOB’s13aHMii 3 (POPMYBAHHSIM B3a€MOBIJTHOCUH MIX Y4acHH-
KaM¥ orepailii, 3aKOHOMiIpHOCTSIMH MPOSIBY IICUXIYHUX SKOCTEH ocobun
B CTPYKTYPi TAKTUYHOI omepaii i T. 1., ONTUMalIbHEe OEAHAHHA Y TIpoLeci
MIJTOTOBKH Ta MPOBEICHHS TAKTHYHOI orepariii BCiX HEOOXIAHUX KOMIIO-
HEHTIB JISLTPHOCTI CITiAY0T0 3a0e3meuye KOMIUIEKCHICTh peatizallii omepa-
uii y Oynp-sIKiii cuTyauii po3ciigyBaHHS.

KomrutekcHuit xapaktep 31iCHEHHS TAKTUYHOT OIIepallii TaKoXK mepe-
0agae MOXIJIUBICTh BUKOPUCTAHHS IIHPOKOTO KOJa METOAIB MPaKTHYHOI
JisTBHOCTI Cy0’€KTIB pO3CIiAyBaHHS AJs AOCSTHEHHA MeTH oneparii. Lle
JIOTIYHI METOJHM ITi3HAHHS, IICUXOJIOTIYHUH aHalli3, METOIU 30MpaHHs Ta
00po0OKu iH(opMaItii, MOeTIOBaHHS, OPUTaTHAN METO] PO3CIiTyBaHHS Ta
1HILI METOMIH, IO MOKJIMKAaHi 320€3MMeUnTH BUPILIEHHS HAPi3HOMaHITHILITHX
3aBJIaHb, 3 IKUMH JOBOJAMUTHCS CTHKATHCH CITYOMY Y MPOIEC PO3CIiTy-
BaHHs [11, c. 23].

Linenonseanns sx npuHIUI GOPMYBaHHS TAKTUYHHX OTEpalliid 03HaYae,
10 PO3pPOOJICHHS TAKTUYHHUX OIEpalii Mae BiOyBaTHCS BUKIIFOYHO IS

241



BicHuk N 1[72] MumarHa 6opomb6u 3i 3104UHHICMIO

peautizanii meBHOi METH, SIKOIO, SIK IPABHUJIO, BUCTYIIAE HEOOX1AHICTH BHPI-
HICHHS IEBHOTO TAKTHYHOTO 3aBJIaHHS, PO3B’I3aHHS SIKOTO B HIIHIA CITOCiO
a00 HEMOXITHBO, 200 HEMOUTBHO. « TakTHYHA oTepaltis 3AiHCHIOETHCS JTUIIIE
ToAi (Ta € omepalielo y BIaCHOMY CeHci ciioBa), — minkpecitoe €. O. Jlo-
T'IHOB, — KOJIM BHPIIIY€ TaKi TAKTHYHI 3aBJJaHHs, SIKi HE MOXXYTh OyTH BH-
KOHaHI OfIHi€I0 a00 JEKITbKOMa PiI3HUMH JisIMH, SIK MPOIECyaTbHOTO, TaK
1 HempolLecyalbHOTO Xapakrepy. BoHa 103Bose y KopoTkuii CTpok 3i06patu
MaKCHUMyM HeoOXiHOT iH(pOpMAIlii po MO0 3IOYNHY, HAWOUIBII ONTH-
MaJbHO BHKOPHUCTOBYBAaTH MOOIIBHICTh, MAHEBPEHICTh Ta THYUYKICTh OTIe-
PaTUBHHUX MOXKIIMBOCTEH, sIKa TIOETHYETHCS 13 MPOLIECYaTbHUM XapaKTepOM
OTPUMAaHHS Ta 3aKPIIJICHHS OTPUMAHUX pe3ynbTariy [9, c. 43]. ¥V 3B’ 13Ky
3 UM TaKTHYHI OIeparlii HEeBUITaJKOBO BBAKAIOTH I[IThOBUMH 3ac00aMuU
po3ciigyBaHHS.

[punnun demepminosanocmi nepeadoadae 00yMOBICHICTh TAKTHYHUX
omnepaniii TAKUMH YHHHUKAMH, K BUJI 3JI0YMHY, €TaIl pO3CIIiyBaHHs, CIIiJI-
Yya CUTYyallisl 1 TAKTUYHE 3aBJaHHs. [HITUMU CIOBaMHU, TAKTUYHI omepartii
MArOTh PO3POOIATHUCS JIO TIEBHOTO BUILY, 37I04MHY (1HKOJIH IPYTIH 3JI0YMHIB),
eTary pOo3CIHiTyBaHHS, THIIOBUX CIITYMX CHTYaIlild i TAKTHYHHUX 3aB/IaHb.
3 ypaxyBaHHSIM 3a3HauCHUX YNHHUKIB-IETEPMIHAHTIB y Teopii KpuMiHaiic-
TUKH, TIEpelyCiM Y METOMKAX PO3CIiyBaHHSI OKPEMHX BUJIIB 3JIOYHHIB,
MaroTh OyTH pO3pOOIJIeHI TUITOBI TaKTUYHI OIeparlii, IKi BUCTYNAOTh IJIs
CJIIIYMX IEBHUMH OPI€EHTUPAMHU i JOMIOMAraloTh iM IpH NOOYA0B1 KOHKPET-
HOT TaKTUYHOI orepartii.

Cmpyxkmypoeanicms SK NPUHIHI (GOPMYBAHHS TAKTHIHUX OTIEpaLliit
nepeadavae CTiiKy BIOPSAAKOBAHICTh KOMIIOHEHTIB, 10 BXOSTH JI0 CTPYK-
TYpH TaKTHYHOI oniepanii. L{s ctpykTypa OymyeThbes 3 ypaxyBaHHIM IpeJ-
MeTa JI0Ka3yBaHHS, crienn ik TAKTHYHOTO 3aBJaHHS, HA BHPINICHHS
SIKOTO CIIPSIMOBaHA TAKTUYHA OIepalis, a TAKOX CHCTEMHOCTI IiHl 1 3a-
xomiB. [Ipu 1ipoMy citij nam’sTaTH i mpo cyOOpAMHALIIHHICTD 10 TO0Y/10-
BH CTPYKTYpPH, TOOTO MPO MEBHY MiANOPSAIKOBAHICTh OAHUX Aill 1HIIUM
1 MOXKJIMBICTB 1X MOALTY Ha TOJOBHI 1 3a0e3meuyBaibHi Yy MeKax OfgHiel
TaKTUYHOI oreparrii.

[punnun gopmanizosarnocmi MiIKPECIIOE, MO TAaKTUYHI Oomeparii,
3 OHOTO OOKY, CTAaHOBISTH OCHOBY [UIs (hopMali3alii mpouecy po3ciiay-
BaHHS, a 3 J[PYyroro — cami € IPOJyKTOM peai3aiii MIPHHIUITB aJropHT-
Mi3arii i mporpaMmyBaHHS y KpuMiHamicTuIli. Kepyrodncs mpuHIHIIOM
(hopManizoBaHOCTI, JOCTiAHUKAM JTOLIIEHO PO3POOIATH TAKTUYHI Oneparnii
TaKUM YHHOM, 00 BOHU MaJIH BUKJIIOYHO POTPaMHO-IIUTLOBY CIIPSIMOBA-
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HICTB, siKa 3a0e31euye MPOBEACHHS CIIAYMX A1l 1 ONepaTUBHO-PO3LIYKOBUX
3aXO0JIiB y MEKax orepailii y OnTUMalbHO BU3HAYCHIH 1OCIiqoBHOCTI. [Tpu
LBOMY 3aJIEKHO Bil XapakTepy CIiI40l CUTyalii i TAKTUYHOTO 3aBAAaHHS
MOXXHa TOBOPHUTH PO Pi3Hi piBHI popmManizanii TAKTHYHUX ONEpaLiii:
a) )KOpPCTKO (hopMaTi30BaHi — y BUIVIS/I aJTOPUTMIB; 0) He ®KOPCTKO (op-
MaJi30BaHi — Yy BUIIAAI IEBHUX mporpam [23, ¢. 191-200; 24, c. 169-174;
25, c. 8—15]. AnroputMu MarOTh 3HANUTH CBOIO pealli3allilo 100 MEHII
YCKIIQIHEHHX 32 3MICTOM 1 KOJIOM YYacHUKIB TAKTHYHHX OTIepallii.

Vuigixosanicme six npuHIMI MOOYI0BH TaKTUYHHUX OIepauii nepen-
Oadae po3poOIeHHs i 3apoBaKEHHs TaKUX MiAXOAIB 10 CTBOPEHHS IIHX
KPUMIHQIICTUYHUX KOMILJICKCIB, sIKi O Oynu yHIBEepcaabHUMH, Malld Ha-
CKpI3HUI XapaKTep i MOTIIN YCITIIITHO BUKOPUCTOBYBATHCS B TEOPil 1 mpak-
tuni. Le cknagHe 3aBaanHs, BUPIIIEHHS SKOTO NOTPeOy€e 3HAUHUX 3yCHIIb
JOCIIHMKIB 1 IepeAyCiM y HaJaHHI TAKUX PEKOMEHIALIIH, sIKi O 3a10BOJIb-
HSUTH YCiX KOpHCTYBauiB. MaeThes mpo yHipikoBaHmH MiXiz 10 po3yMiHHS
TaKTHYHOTO 3aBIaHHSA, IPOLEAYPU HOTO BUUWICHYBAaHHS i3 CUCTEMH 3arajib-
HUX 3aBJIaHb PO3CIIiTlyBaHHS, KOMIOHOBKH ONTUMAJIBHOTO IIEPETIKY CITITIMX
Il 1 OIepaTUBHO-PO3IIYKOBUX 3aXO/iB Y CTPYKTYpi TAKTUYHOI OTepaii,
o0OpaHHS CKJIaly yYacHHKIB TaKTH4HOI omepauii i popmu B3aeMomii Mixk
HUMH TOILIO.

[Ipunnun adanmoganocmi 03Havae TaKy MoOyIOBYy TAKTHUHHUX OIepa-
Uil, sika 0 3abe3mevyBaiia ix ycIilIHEe BUKOPHCTAHHs NPU PO3CIiTyBaHHI
KOHKPETHOTO 3JIOYMHHOTO MposiBy. [Ipu peanizaliii iboro npuHIUMy HE00-
X1IHO maM’sITaTH, 10 y PeaJbHOMY MPOLEC] PO3CIIiyBaHHS O€AHYIOTHCS
3arajbHe, 0COOJIMBE Ta OOMHUYHE, TOOTO PO3CIigyBaHHS KOHKPETHOTO
3JI0YMHY TI€I0 YU IHIIOK MIpOO 30iraeThCs 3 TUIIOBOKO METOAUKOIO abo
TI€I0 YX THIIOO MipOI0 BiApi3HAETHCS Big Hel [21, c. 252, 253]. 3a3HadeHe
3yMOBITIOE MOXKJIMBICTh BUOKPEMJIEHHS IBOX CUTYalil: 1) TUMIOBI TaKTHYH1
orepaiiii, 1110 po3po0JICHI y KpUMIHAIICTUYHAX METOAMKAX, TOBHICTIO 30i-
Tar0ThCs 3 TAKTHYHUMH OIIEPAIisIMA, SIKi PO3POOISIOTECS CIIAYNM Y XOIi
PO3cIiLyBaHHS KOHKPETHOTO 3JI0YHMHY; 2) TAKTHYHI OonepaLii KOHKPETHOTO
aKTy pO3CIIilyBaHHs B3araji He 30iraroThCs 3 TUIIOBUMHU aHAJIOTAMH, PO3-
pobnernmu B Hayti. L{s oOcTaBruHa i BU3Hauae HEOOXiMHICTH afanTaiii
TUTIOBUX TaKTHYHHX OMEpaliid 70 YMOB PO3CIIiTyBaHHS KOHKPETHOTO 3J10-
yuny. [I[pogyKTHBHICTH I1i€l afanTailii HanpsMy 3aJIe)KUTh BiJ 00i3HAHOCTI
1 MalicTepHOCTI CITiTI0T0, a TAKOXK CTYTIeHs (hopMaltizariii caMiX TaKTHIHIX
omepaniii. SIKmo iX HaaHO y BUIIIAAL IEBHUX aJrOpUTMIB a00 porpam, To
BOHU ¥ OLIBIN CIIPOIIECHO aNaNTYIOTHCS A0 YMOB KOHKPETHOTO aKTy PO3-
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cligyBaHHS. Y [IbOMY BUSBISIETHCS IHTEIPATUBHICTH 3B’ SI13KiB MiXK IPUHIIU-
namu (hopMaiz3oBaHOCTI 1 ananToBaHOCTi. KpiM Toro, 3a3HaueHe CTUMYITIOE
HAyKOBIIIB 10 OUTBII aKTUBHOI TisITBHOCTI 3 (hopMartizaliii mporecy po3-
CITiTyBaHHSI.

Yci neperniueHi NPUHIUIY TiCHO TIOB’s3aHi MiXK COOOI0, IOTIOBHIOIOTh
OJINH OJTHOTO Ta YTBOPIOIOTH €IMHY CHCTEMY BHMOT, HEOOXITHUX IS TO-
OyIoBM KOXKHOT TaKTUYHOI omepartii. Peamizariiss qaHuX MPUHIAIIB Y Mi-
SUTBHOCTI 3 MIJATOTOBKH Ta MPOBEACHHS TAaKTUYHHUX OIMEpalliii JT03BOJIHUTh
HaiO1Ib1I e()eKTUBHO BUKOPUCTATH MOXKIIMBOCTI IBOTO TAKTUKO-KpUMiHA-
JCTHYHOTO 3ac00y [T YCITIIITHOTO PO3KPHUTTS Ta PO3CHiTyBaHHS 3II0YHHIB.
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HleBuyk B. Ilpunuunsl popMUpPOBAHUA TAKTHYECKHUX ONePalHii: Teopus
U MeTOI0JIOTUSl HcCae0BAHNS

PaccMoTrpeHs! mpobnemsbl uccie0BaHNs MPUHIUIIOB (OPMHUPOBaHUS TAKTH-
yeckux onepanui. [IpoaHann3upoBaHbl TOUKK 3p€HHs] YUEHBIX IO pacCMaTpUBa-
eMoii mpoOreMaTrKe ¥ IPOBEICH UX KpUTHIecKuii ananms. [IpeanokeHo aBTopcKoe
BHJCHHE CHCTEMBI IIPUHIUTIOB (POPMUPOBAHUS TAKTUIECKIX OIEPAITHii.

Knioueswvie cnosa: TakTHUECKas ONEPaIyis, IPUHIUIBI (JOPMUPOBAHHUS TAKTHU-
YECKUX OIlepalyii, CUCTEMA IPUHIIUIIOB TAKTUYECKUX ONEPALUN.

Shevchuk V. Principles for forming of tactical operations: theory and
methodology of research

Examined the problems of the study of the principles of formation of tactical
operations. Analyzed the points of view of scientists on the above problems and
held their critical analysis. Proposed the author ‘s vision the system of the principles
of formation of tactical operations.

Keywords: tactical operation, the principles of formation of tactical operations,
the system of principles of tactical operations.

246



Cucmemu rocmuyii i miniyii Ykpainu nio ennueom €epo-2012

VK 340.114: 355.211.3 (477)  I. Mowax, OKTOp IOPUANYHNUX HAYK, IIPO-
¢ecop, cTapunii HayKoBMII CIIiBpOOITHUK
HJI BuBYeHHA Hpo6IeM 3JI0YMHHOCTI
imeni akapmemika B. B. Cramuca HAIIpH
Ykpainn

Cucremu rocTuuii i Miminii Ykpainn
i BrmnBoM €Bpo-2012

VY craTTi aHaNMi3yIOTECS KPUMIHOJOTIYHI aCIIEKTH 3MIH Y CHCTeMax FOCTHUIIIi
1 MUJTIIIIT, 1110 BigOyBasvcs y epiof MiATOTOBKHU Ta MPOBEACHHS B YKpaiHi (iHaIb-
Hoi gacTrHU €Bp0-2012. OOTpyHTOBYETHCS iCHYBaHHS TEHIESHIIIT, 110 BimoOpakae
TIO3UTHBHI 3MiHH Y HaOJIMKEHHI PAaBOOXOPOHHUX OpraHiB 70 BuMor €C.
Knrouosi cnosa: cucremu Miminii 1 roctuitii, 3Miad, crangaptu €C.

Po3risi 1 KpUMIiHOJIOTIYHUX aCHIEKTIB BU3HAYHUX MOJIIN cydacHoi YKpa-
{HH € MEPCIEKTUBHOIO TEMOIO, 3a SIKOI0, O/IHAK, 1€ He 3/11HCHIOBAIOCS Ha-
yKOBHX IyOmikauniii. [llancu Ha mOrmmOIeHHS 3MiICTOBHOCTI aHai3y KPHMi-
HOJIOT1YHOI cHTyalii 301IbIIYIOTECSl YHACTIIOK «IIPHUB’SI3KU» HOTO 10
KOHKpETHHUX 00cTaBuH. To/i 3pOCTae MiHHICTH, BUCHOBKIB 1 PEKOMEH/IAIIIH,
SIKI MalOTh BPaXxOBYBAaTHCS y KPUMiHOJIOTIYHOMY IPOTHO31 PO3BUTKY Maii-
OyTHIX noziil. BUBYEHHS KPUMIHOIOTIYHUX aCHEKTIiB MiATOTOBKH i IIPOBE-
neHHs (QiHanbHOI yacTuHU €Bpo-2012 B YkpaiHi' Hamano miarpyHTs BH-
KJIACTH MIpKyBaHHS IIOI0 OKPEMHUX aCIeKTiB (YHKIIIOHYBaHHS CHCTEM
FOCTHIII 1 MLJTIITIT, SIKi HE € y3arajJbHIOI0Y0I0 OIIHKOIO Y1 KPUMiHOJIOTTIHOIO
EKCIIePTHU3010 IX TisSTTLHOCTI.

Himenpki Ta i 3apy0ikHI aBTOPU KOHCTATYBaJIM YCIIIIHICTh Opra-
Hi3al[ifHUX 3aXO0[iB, 38IOBUILHHN CTaH IHPPACTPYKTYpH 1 CTaAiOHIB, ApY-
xentoOHicTh yKpainuiB [1]. OgHak npoBeneHHs B Ykpaidi €8po-2012
BiJKPHJIO IIMPOKiK €BPONEHCHKI TPOMaACHKOCTI TAKOX HEAONIKU JTisib-
HOCTI fIK OpraHiB foctuuii, Tak i minminii. [lorpabyBaHHs Ta >KOpcTOKE MO-
OUTTS ABOX MOJIOAMX JiroAei 1ictbMa MiminioHepamu y JIsBoBi 21.04.2012 p.
Hajano migcraBy Amnesty International 1uis BUCHOBKY, 1110 TIpPaBOOXOPOHHI
OpraHU € HeOe3MeUHNMH T BOOIIBaJIbHUKIB B YKpaiHi, TOMY ITiUISITal0Th
pedopmysanHtio [2].

Maitxe 60 % moBigomieHp mpo Ykpainy nepen €Bpo-2012 mictmmm
HeraTuBHY iHpopMartito. [lepen uemmionaroM B ypsaoBux kojax kpain €C

! BUKOpUCTaHHA y CTAaTTi OKpeMuX MaTepiasiB i3 3aco6iB MacoBoi indopmarii 3ymoB-
TleHe BifICy THICTIO My6iKaIiif 3 JOC/II/PKYBaHOI TeMM Y HAyKOBUX BUJAHHAX YKpaiHu.
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JUCKYTYBaJlocs MUTaHHS Mo Horo 60MKoT. KpuMiHONMOTIYHUM HacHiIKOM
WX 3aKIUKIB OyJ0 TPUBEPHEHHS YBard J0 CyAOBOI CUCTEMH Ta MINIIil
1 MOCHJICHHS CYCHIJIBHOTO KOHTPOJIIO HaJl HUMH.

B YkpaiHi icHy10Tb IesIKi KUTbKICHI TOKA3HHUKH, 1110 TTIO3UTHBHO XapaKTe-
PHU3YIOTh CUCTEMH 1 JisUTBbHICTh FOCTHUIIT Ta MUTILIT, 30KpeMa JOCTaTHS KiJlb-
KIiCTh Cepell HUX OCBiYeHUX MpaBHUKIB. Ha 214 ropunuanux dakynprerax Ta
y By3ax YKpaiHu HaB4aloTbcs Onu3bko 100 THC. CTYOEHTIB-IOPHUCTIB, a Ha
mocajiax CyyliB IPaIoe OUIbII K 8 THC. 0Ci0 (TibKK 12 3 IKHUX BiICTOPO-
HEHi Bif] T0ocay 3a «IiJ03p0I0» y BUMHEHHI 31I09HHIB). Pa3oM 3 TUM KiJbKic-
Hi IOKa3HUKH HE HIBEIIOIOTH HENIOMIKIB, 10 XapaKTepU3YIOTh SKICTh pOOOTH
nux cucteM. Maiike IOJIEHHO Ta3eTH BUCBITIIOIOTH PABOMOPYIICHHS
CHiBPOOITHUKIB OpTraHiB MiTIIIiT Y1 pETIPECUBHI METOU X poOOTH. 3BHHYBa-
YyBaJIbHUH MiAX11 3HAXOAUTH BiOOpaKEeHH y Ay’Ke Malliii 4yacTIi BUIIpaB-
JyBaJIbHUX BUPOKIB, neck 0,2 % Bijx 3aranbHoi KibkocTi. Toxi sik y IIBeit-
napii i Himeuunni 3 % BunpasayBanbHUX BUPOKIB, & B OKPEMHX 3€MIISIX
(T"'amOypr) kBOTa BUINIpABIAHUX cyaaMu 1oxoauTb 9 % [3, c. 87]. 3a Heno-
BEICHICTIO BUHHM CIIIJICTBO MPUITHHSIEThCA 1i1e Y 25 % Bunanxis [4, c. 139].

[IpaBo3axMCHUKY TTOBITOMIISUIH, IO CYIJi, MOTUBYIOYH HEOOXiAHICTh
MPIOPUTETHOTO 3aXUCTy BOOJNIIBANBHUKIB, Y CYIOBHX PIlIEHHAX HEMpPaBO-
MipHO OOMEKYBaJIM OCHOBHI IIpaBa JIOAMHY 1 TPOMaJSITHUHA Ha TPOBEICHHS
MUpPHHX 310paHb y MicTax, ki npuitMarors €Bpo-2012. ¥V 3amopixoki, me
HE MPOBOAMBCA YEMITioHaT, 3a00poHa Ha MUpHE 310paHHs MOTHUBYBaJIACS
BIIPSIIKCHHSM YaCTUHH MIILIT 10 MICT, y SKUX BifOyBaeThcst €Bpo-2012,
1 Ha Ti¥ miICTaBi BIJICYTHICTIO MOKIIUBOCTI 3a0€3MEUUTH MPABOIIOPSIOK
y CBOEMY MicTi [5].

Henoniku cucremu roctuiii 1 MiTinii B YkpaiHi ¢axiBili MOB’sI3yIOTh i3
HU3BKUM MPOo(deCcioHai3MOM Ta HEHAJISKHIM MOPAITLHIM piBHEM, i3 OpakoM
MPaBOCBIIOMOCTI Ta KylsTypH, nopsaaHocrti. [Ipodecop B. M. Illanosan Ha-
3MBAE IIi HEJIOMIKK Y KOHTEKCTI XapaKTePUCTHKH MPETEHICHTIB HAa TIOCAIN
uneniB Koncrurytiitaoro Cymy [6]. Omaak npodecop I1.-A. Anpopext (PPH)
BBA)Ka€, 1110 BOHU XapaKTepHi Ui NPETEHICHTIB Ha OCaAn Y CYIOBiH cHc-
Temi kpain €Bpocoro3y y 1itomy 1 ®PH 3oxpema. [Tyomikarmiii 3a 20072011 pp.
PO 3JI0YMHU, 3AIHCHEH] HIMELIBKUMH CYIIIMH, MHOIO HE 3HaHAEHO.

3minu 6 cucmemi miniyii. 3abe3nedeHHs MPaBOMOPSAKY il 4ac IpoBe-
neHHs €Bpo-2012 xapakTepu3yBanocs MAaCOBUM 3aJTyUEHHIM MUTIHEHChKUX
cun (mpubmmzHo 240 THC. 9oIL.) Ta PaKTUIHUM BiJICTOPOHEHHSM Bijl BATOMOT
y4acTi MPUBaTHHUX CTPYKTYp Oe3neku. Mitilisi BUKJIIOYHO CBOEIO 3aCIyTOI0
BBaXkasa, mo €8po-2012 Baanmocs mpoBecTH 6€3 MaCOBHUX OPYIIIEHL TPOMAJI-
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CBKOT0 TOPSIKY 1 L0 NPEeTeH3ii 0 poOOTH MiTiLIOHEPIB y MiCTaX, SIKi IpHH-
Mau €8po-2012, ue Oyio [7]. OnHak He BpaxoBaHa BiIHOCHA CTPHMAHICTh
iHo3eMHuX (aniB, 1350 THc. sxux y KuiBchbKiil (paH-30HI HaBITH MiCNIs BU-
mutux 500 THC. JTITPIB MMBa HE HAAIH MiICTaB JIs BTpyYaHHSI MiTiii. 3a-
KOHOJZIABCTBO 1 Cy/IOBa MPaKTUKa YKpaiHH HE 3HAIOTh 3104YHHIB, 3a ki y ©PH
IIUITXOM CYBOPOTO TTOKapaHHS 3a0e3IedyeThesT YUCTOTa psaiB modmimii. [1o-
BiIOMJICHHSI 3aC00iB MacoBoi iH(popMallii po MOOAUHOKI 37I0YMHH HIMEIIEKUX
TTOJTIEHCHKUX € BUHATKOM 13 3BHYHO TTPABOMIPHOI MTisSUTBHOCTI.

3 ogHOTO OOKY, PO HaJIeXKHI MPOoeciiiHi TKOCTI yKpaTHCHKUX MiTiLio-
HEpIB 1 MO3UTHUBHI Pe3yNIbTATH iX MPOQITaKTUIHNAX 3yCHIIb HE 3acBiauye
OJlHA YEeTBEpTa YacTHUHa (Bill 3apeecTPOBAHUX) HEPO3KPUTHX BOUBCTB
B Onmecwkiit obmacti [8]. He po3kpuTo HU3KY PEe30HAHCHUX YOWBCTB 3a
ocranHi 15 pokiB, 30kpema, B MicTi Oneci'. 3 apyroro 60Ky, ycmimHa mpo-
i Ha €Bpo-2012 310YNHHINA Ta TEPOPUCTUIHIN MisITEHOCTI, 3iHCHEHA
MitiLi€ero Ta ciyx00r0 Oe3neku (pa3oM i3 KpalliMHU aHaJITHKaMH Ta eKc-
IepTaMy MPOBITHUX CHEICTYX0 KpaiH CBITY), MIATBEPIKY€E iICHYBaHHS
nomenyiany npodeciiinux skocreii. MBC Ykpainu akTUBHO CITiBIIpaIfOBa-
JI0 3 TIpeICTaBHUKAMH TOMIIT baBapii yrpogoBk 5-TH poKiB 3 TUTaHb IIijI-
TOTOBKH 10 3a0e3IeueHHs] TPOMaIChKOro MOPSAAKY Ta Oe3MeKH MijJ yac
€Bpo-2012. B3aemogis 3i 130 mominelicbkkumu i3 16 meprkas, sKi 3a6e31me-
qyBaJIi IPaBOMOPSIOK «CBOIX» BOONIBAILHUKIB Y MiCTaX IPOBEIEHHS irop,
a TaKOXK BUKOPUCTaHHSI MiXKHApOIHUX IIEHTPIB MOJIIEHCHKOTO CIBPOOIT-
HUILTBA CIPHUSITN HAKOIMYEHHIO MI>XKHApOAHOTO 0cBiqy. Bin Mae Bukopuc-
TOBYBATHUCS Y B3aEMOI1 3 iIHO3EMHIMH TTOIIIEHCHKUMU CITY>kKOaMU i yac
npoBeneHHs micng €Bpo-2012 iHmux Benukux 3axoAiB. Opranu Mimimii,
30KpeMa y CIIiBIIparti 3 [3pailbChKoI0 TOITIIIE0, BAOCKOHATIOIOTE OXOPOHY
rpoMajisiH 1 MPaBOMOPSAKY MiJ Yac MIOpivyHOTO (y CeperHi BepecHs) Bia-
BigyBaHHS MOTHIHM pad6i Haxmana y micTi YMaHi KiTbkoMa JTeCATKaMHU
THUCSY €BpeiB-xacuAiB i3 [3painro Ta iHmmx xpain [9].

3minu 3axkono0ascmea i wpuouuHoi NpaxKmuxu. 3 METOIO CIIPUSHHS
npoBezicHHI0 €Bpo-2012 BiNMOBIIHE 3aKOHOJABCTBO YKpaiHU OyJo Jemio
HaOImKeHe 70 3aKoHomaBcTBa Kpaid €C nuisixoM Horo idepaizartii. [1pu-
HHsTHi nepen €8po-2012 HoBuit MUTHUI Kozieke YKpaiHU MOJIETINB epe-
THH JIep>KaBHOTO KOPJAOHY iHO3EMHUMH BOOTiBATbHIKAMHU. 3aKOHOM YKpa-
ian «IIpo 0cobaMBOCTI MPOBAKEHHS y CIIpaBax Mpo aJAMIHICTPaTUBHI

! Cepen BifoMux y micti BOuTHX: mpesugeHT ¢ipmu «bima-Mofa; HOTKOBHUK, OfUH
3 kepiBHUKiB YCBY B Opecbkiil 06/1acTi; TOOBHUIT peffakTop razeTn «BeuepHsasa Opeccar;
IMPEKTOp pUOOIIPOMICIOBOI KOMITaHii « AHTapKTUKA; JleKiNbKa AMPEKTOPiB BEMKUX OYHi-
BebHIX bipM; ronoBa Ap6iTpaxkHoro cyny B Ofechkiit 06/macTi.
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BicHuk N 1[72] MumarHa 6opomb6u 3i 3104UHHICMIO

MPaBOMOPYIIEHHS B NIepio NpoBeAeHHS (PiHATBHOI YACTHHU YEMITiOHATY
€pponu 2012 p. 3 Gpyroony B Ykpaini» Big 05.07.2011 p. nepeadadarcs
MIPUCKOPEHUH pO3IVIS aqMiHICTPATHBHUX CIIPaB MO0 1HO3EMIIiB. YKa3
[Ipe3unenta Ykpainu mo10 NOCUIEHH 00POTHOH 3 TEpOPU3MOM B YKpai-
Hi OyB CHpsSMOBaHHUU HA MONIMIICHHS KOOPJMHAILIT Ta CHiBIpali Pi3HUX
cIIyk0, a TAKOXX 3aIPOBaJNB KOMIUIEKC 3aX0/iB HA 3pa30K iHIINX KpaiH —
rocrozapis €Bpo.

[pakTuka 3acTOCYBaHHs 3aKOHOJIABCTBA ITijl 4ac YeMIioHary €Bporu
2012 p. 3 pyrbomy B YKpaiHi Aemto BUOIPKOBOIO i CHTyaTHBHO 3MiHIOBaIa-
csl. 3a BKa3iBKOIO KEPiBHUIITBA OpraHiB MITILii Ta rocTULii iHO3eMHi (aHu,
SIK IPaBUIIO, HE MaJTU MIPUTATYBATHCS JIO BiIOBIIaIbHOCTI. Miilist i Bia-
na Oy Ha/I3BMYaiHO TOJEPAHTHUMU J0 1HO3EMIIIB.

Ile omHi€rO 03HAKOIO CEIEKTUBHOIO 3aCTOCYBAaHHS 3aKOHOIABCTBA OyIia
Majia KUIbKICTh (BCHOTO I’ SITHAIIATH) CKIAICHUX ITiJ] 4ac YeMITIOHATY ajl-
MIHICTPaTUBHUX MPOTOKOIIB CTOCOBHO iHO3eMiB [10] i HemopymieHHs
MPOTH HUX KOAHOI KpUMiHaNBHOI cipaBu. HaBeneni npukiagn oOrpyHTo-
BYIOTh T€3y IIPO T€, IO PETYIIOBaHHS MPAaBOBOI BiANOBIIaIbHOCTI Mae
3MIIACHIOBATHCS 3TiTHO 3 BUAMOTaMH 3aKOHY, a HE BKa3iBKaMH OpraHiB BH-
KOHaB4O1 BIAJIU.

Bzaemoois miniyii' 3 npueamnumu caysrcoamu desnexu ¢ Yxpaini (y mo-
piBusiHHI 3 ®PH) Oyna cumBomnivuHOr0. MiniIlisi 3a3BU4ail BBaXKae, 10 Ma€e
JOCTaTHBHO BJIACHHUX CHJI, 00 CaMOCTIMHO 3a0€e3MeunTH MPaBOMOPSIIOK.
B Vkpaini oxopoHy npaBonopsiIKy 3aidcHoBaM noHan 240 Tuc. criBpoOiT-
HUKIB Mimiii i cmyx06oBuiB Baytpimnix Bifickk MBC. Ilix wac €8po-2012
3akoH «IIpo oxopoHHY AisTbHICTEY Bin 22 Oepesnst 2012 p. me He HaOyB
YHHHOCTI, a 3aKOHY TIPO TIPUBATHY JETEKTHBHY (PO3IIYKOBY) JsUTHHICTD IIIE
He icHye. Acolliais IPUBATHHUX JIETEKTUBIB KOHCTATYE, IO 11 JisUThHICT HEe
3a00pOHEHA, MPOTE YCKIIaJHeHA BiJICYTHICTIO BiITOBIIHOTO 3aKOHY.

Tnozemna mosa K cknad06a 600CKOHANEHHS NPOGECIUHOL Ni020MOBKU.
Maiixke 22 Tuc. yKpaiHCHKHX MUTII[IOHEPIB HABYMIINCS aHTIIHCHKOI MOBH
MOYaTKOBOTO PiBHSA. Y 3a0e3MedeHHI IPaBOMOPSAKY TaKOXK Opalii y4acTh
2 THC. KypCaHTIB i3 MUTIIIEHCHKUX BY3iB, SIKi BOJIO/IIOTh aHITIHCHKOI0. Kpim
TOTO, MLTIIIISI 3aJTyYalia 10 9YepryBaHHs Y BIIIIEHHSIX BUUTEIIB iIHO3EMHHUX
MOB U PO3B’sI3aHHsI MPOOJIEM CHIIKYBaHHS 3 iHO3eMIsIMH. BuBueHHS Ta
BUKOPHCTaHHS 1HO3EMHOT MOBHU OYJIO €IeMEHTOM BJOCKOHAJICHHS pOOOTH
MIJTIIT, IKU# po3mMpHB 11 IpodeciitHi MOXKITMBOCTI Ta BiIKPUB HOBI ITep-
cnektuBd. MBC KoHcTaTyBasno BiACyTHICTh poOIieM y MpauiBHUKIB MiJi-
1ii 1 TUX 1HO3EMIIIB, 5Ki JJO HUX 3BEPTAIIUCS.
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Cucmemu rocmuyii i miniyii Ykpainu nio ennueom €epo-2012

Pesynomamu onpayrosanns 6ionosioeil 6i0oMux 0opucmie-eKcnepmis
Ha 3alMTaHHs: «SKuii BrumuB Majo €Bpo-2012 Ha 3MiHM B cHCTeMax MimiLii
Ta I0CTHIII1?» (BUKOHAHOTO aBTOPOM IIi€i CTATTi) UTIOCTPYIOTH Pi3HI CTOPO-
HU NIEPEBAYKHO 3arajibHOTO MO3UTHBHOTO BILTHMBY. Cynist KoHcTuTymiiHoro
Cyny VYxpainu npodecop 0. B. Baynin migkpecius, 1110 TO3UTHBHI pe-
3yABTATH AOCITHYTO 3aBISKHU 301HCHEHHIO 3aXO0/iB PAHHBOI MPO(D1TaAKTUKI
3JI0YMHHOCTI Ta paBonopymens. [Ipodecop HamionansHoro yHiBepcute-
Ty «lOpuanyna akagemis imeHi Slpociaasa Myaporo» M. 1. [1anoB miakpec-
JIUB BayKJIMBY POJIb y 31iHcHeHHI nepen €Bpo-2012 npodinakTuyHoi Kam-
naHii 3acobamMu MacoBoi iH(opMarlii, a ioro koiera npogecop B. 1. TroTro-
r'iH 3BEpHYB yBary Ha MpPOCBITHHIBKY pOJib YeMITiOHATy. YKpaiHa IJis
1HO3eMHHX BOOJIIBATbHUKIB YK€ HE acOIiIOBAaTUMETHCS 3 TOJIOAHOIO Kpai-
HOIO, JIe HACEJICHHIO MOTPiOHA MPOIOBOIIEYA IOTIOMOTa 3axoy. 3aCTyITHUK
ronoBu Bumioro crnenianizoBaHoro cyay YKpaiHu 3 po3DIsAAy LHMBUTBHUX
i kpuMiHanpHUX cripaB C. M. MilleHKo KOMEHTYBaB BiICYTHICTb CYIOBHX
CTIpaB 100 i1HO3eMHUX (PaHiB SK CBIAYCHHS BiACYTHOCTI MOPYLIEHb PaBo-
nopsaky. Aupexrop HaykoBo-IoCnigHOTO iHCTUTYTY BUBUEHHS TpoOiieM
3JI0YMHHOCTI iMeHi akaniemika B. B. Cramuca HATIpH Ykpainu npodecop
B. 1. BopucoB BUIIIMB JTOBrOTEpMIHOBI IO3UTHUBHI Haciaku €Bpo-2012.
VY rpomansH YkpaiHu Ta J€MOKPAaTHYHUX CHII MOCHIMIIOCS BiT4yTTS CBO-
0onu, He3aJeKHOCTI 1 BIleBHEHOCTI y co0i. L{fo Te3y 1oBOANUTE MpHKIIAL
MPOTECTIB 1 iX HACTIIOK — BiAXMJICHHS 3aKOHOMPOEKTY L1010 KPHUMiHATb-
HOT BiAMOBIIaMBHOCTI 32 HAKJIEI, SIKUH BXE MPOMUIIOB Teplie YATAHHS
y BepxosHiit Pagi Ykpainu.

OTxe, MAroToBKa i MpoBeneHHS €Bpo-2012 Hagamm iIMIyIbCy Jis 3a-
MPOBaKEHHsI €BPONEHCHKUX CTaHAAPTIB, 38 SKUMHU CUCTEMH MLTILIi 1 foc-
TULIT Mai>ke OAMH MicALb 3arajioM YCHIIIHO MpalioBali y MicTax MpoBe-
nenns ¢inanbHOT yacTuHu €Bp0o-2012. IX cHiBpoGiTHHKY HAOYIM HIHHOTO
€BPOTMEHUCHKOTO TOCBiNY, O3HAMOMMIIMCS 3 HABUYKaMH poOOTH B YKpaiHi
mpaBooxopoHuiB i3 kpain €C. Lli HanpairoBanHs, 5K 1 mKona podotn Mix-
HapOAHOTO MTady 3 MPOTUIii TepOpU3MY, MalOTh po3BUBarucs. [lompu
OKpeMi HeIOIKH, yCIilHe 3a0e3meueHHs MPaBOMOPsAAKY MiJ] 4ac MpoBe-
neHHst €8po-2012, a Takox mianucanns [IpoTokosy mpo criBmpamio Mix
MBC VYkpainu ta depxasaum MBC basapii Ha 2013-2015 poku (cmiB-
npans Tpusae 3 1992 p.) 3acBiguy0Th TEHACHLIIIO HAOIMKSHHS JisUITBHOCTI
BITYM3HIHUX IIPAaBOOXOPOHHHX OPraHiB JI0 CTaHAAPTIB POOOTH BiIMOBIAHUX
CTpYKTYp KpaiH €C.
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Momaxk I'. CrcreMbl I0CTHIIMH M MHINIMH YKPauHbI 10 BiustHueM EBpo-2012

AHaIN3UPYIOTCS KPUMUHOJIOTHYCCKIE ACTICKThI H3MCHECHUH B CHCTEMAaX FOCTH-
LMY ¥ MUJTUIHH, KOTOPBIC TPOU30IILTN B CBSI3H C MPOBEACHHBIM B YkpauHe EBpo-
2012. O60CHOBBIBAETCS BO3HUKHOBEHHUE B UX AEATEIILHOCTH TEHAECHIIMU UCIIOJIb-
30BaHMS CTAHJIAPTOB JACATEIHHOCTH MOJIHUIUY | FocTHIUU rocynapcts EC.

Knrouegvie cnoea: cuicTeMbl MAIAIH U FOCTHLIUY, U3MCHEHHS, cTanaapThl EC.

Moshak G. Sistemy of justice and militias of Ukraine under the influence
of Euro-2012

Are analyzed of changes in systems militias which have occurred in with in
Ukraine of Euro-2012. Occurrence in their activity of the tendency of use of stan-
dards of activity of the states of EU is proved.

Keywords: systems of militia and justice, change, EU standards.
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HA ITIOYATRY
TBOPYOI'O LHIJIAXY

VK 347.961:336.763.34 O. Kosanv, acniipant Kadenpy LMUBITbHOTO
npaBa i npouecy HanionanbHoi akapgemii
BHYTPILIHIX CIIpaB

3BepHEHHA CTATHEHHS HA )KUTIO
Ha IiICTaBi BUKOHABYOI'0 HAaIMCy HOTapiyca:
IPOTa/JIHY 3aKOHOJABCTBA Ta NULAXY IX BUIIPAaBIeHHS

Po6oTy nmpucBS4eHO AOCIIHKECHHIO IPAKTHKH PETYIIOBAHHS HOPSAKY 3BEPHEH-
HS CTSITHEHHS Ha )KUTJIO, BU3HAUYEHO MPOTAIMHH 3aKOHO/IABCTBA, 110 TTOTPeOyIOTh
BHpIIICHHS Ha 3aKOHOJABIOMY piBHI. JI0BOANTHCS HEOOXIAHICTH 301IBIIEHHS TT0-
BHOB&)KEHb OPTaHiB OITIKH Ta MiKITyBaHHS, BHECEHHS 3MiH Ta JOTIOBHEHD JI0 JEIKUX
3aKOHIB, OB’ 3aHUX 13 IPOLEYPHUMHU OCOOIUBOCTSIMH (MEXaHI3MOM ) IIPUITHHEH-
HSI MAifHOBHX TIPaB Ha >KUTIIO.

Kniouoei cnoea: BuceneHHsl, inorexa, Oprad OIiKY Ta IMiKJIyBaHHS, BAKOHABYE
MIPOBAKEHHS, 3BEPHEHHS CTATHEHHS, OOPXKHHUK, KPEIUTOP.

JlepxaBa B 0co0i CreriaJbHO YIIOBHOBKCHHUX OpraHiB 3000B’s3aHa
3a0e3meuyBaTH OXOPOHY MPHUBATHOI BIACHOCTI rpoMafsH Ha XUTI0. Lle
MPaBO TapPaHTYEThCS BCIEID CHCTEMOIO 3aKOHO/IABCTBA, Hacammepen KoH-
CTUTYLIEI0 YKpaiHU SK aKTOM HAaHBHIO1 FOPUANIHOT CHITH, & TAKOXK BiJIIO-
BiIHMMHU 3aKkoHaMu Ykpainu [3, c. 70]. 3abe3neuyeThcs 1eii 000B’ I30K
Jep>kaBu uepes cyau. 3okpema, y cT. 47 Konctutyuii Ykpainu 3a3HaueHo,
IO HIXTO HE MOXE OyTH MPUMYCOBO M030aBIICHUN JXKUTIIA 1HAKIIE K HA
MiJCTaBi 3aKOHY 3a pilleHHAM cyny. Peanizauis monoxens Konctutymii
YkpaiHu mo/10 3aXUCTy NIPUBATHONPABOBHUX BiIHOCHH, OB’ I3aHUX 13 KUT-
JIOM, 3I1MCHIOETHCS Yepe3 HopMmu LuBimsHOTO KoZieKey YKpaiHu Ta BiAro-
BIJTHUX 3aKOHIB. 3a IOMOBIICHICTIO CTOPiH 3BEpPHEHHS CTATHCHHS Ha TIPEAMET
ITTOTeKN MOXe OyTH 3IMIHCHEHO B IT03aCyJ0OBOMY ITOPSAKY, B TOMY YHCIIi Ha
ITiJICTaBi BUKOHABYOTO HAIMCYy HOTapiyca. [IpobiemMa mpunuHEHHS MaifHO-
BUX MpaB Pi3HYHMX 0CI0 Ha KHUTIIO MUITXOM 3BEPHEHHS CTATHEHHS Ha MPeJi-
MET IMOTEKH € 0araroacleKTHOI, T0JATKOBI TPYIHOIII CTBOPIOIOTH YHC-
JIEHH] IPOTaJWHU 3aKOHOJABCTBA y PEryIIOBaHHI MPOIECY 3BEPHEHHS
CTATHEHHS Ha I1JICTaBl BUKOHABYOTO HAIKCY HOTapiyca.
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BicHuk N°1[72] Ha noyamky meop4ozo winsaxy

VY BiTUM3HSAHINA MPaBOBiil HAayll i TUTAHHS € HENOCTATHBO JOCIiIKe-
HUMH. HaToMicTh BUBYAIOTHCS ITUTAHHS TPOLIETYPH 3BEPHEHHSI CTATHEHHS
MaliHa B I[iJIOMY, a He JXKHTJIa K 00’ €KTa, M0 Mae 0COOIHMBY COIiaNbHY
uiHHicTh. Jocnmimkennsa npobieM, 0 BUHUKAIOTh y TpOLeci 3BepHEHHS
CTATHEHHS Ha ITiJICTaBl BUKOHABYKMX HAIMCIB HOTAPiyCiB, € aKTyaIbHUMH.

Oxpecnena npobiema morpedye JOIaTKOBOTO BUCBITIIEHH. Taki BUeHi,
sk A. I'epu [4], A. KoBansuyk [9], A. B. XKypagens [8], B. I. Ipyrosa [6;
7], B. C. Tonanuyk [5], €. O. Miuypun [12], €. O. XaputoHnos [14; 15],
M. K. TI'ansaTtuy [1; 2; 3], O. B. Co6ones [12], P. A. Maitganuk [11],
C. O. Cninuenxo [12], T. M. Tunuk [13], 1O. O. 3aika [5], 1O. C. Kynu-
k0B [10] y cBoiX po0oTax BIABaJKCS JO aHATI3Y XKHUTJIA K IpeaMeTa irmo-
TEKH, HOTO 0COONMMBOCTEH, MpobieM Horo peamizarii. [Ipote mponenypHi
MUTaHHS 3BEPHEHHS CTATHEHHS HA MiICTaBl BAKOHABUYOTO HAIKMCY HOTApi-
yca, sIKi OPYIIyOTh IIpaBa OOPKHKKA, € HEBUPIIIICHOK YaCTHHOO 3arajib-
HOi npo0bieMH 1010 3aXUCTy MaHOBHX IpaB 0Ci0 Ha XKUTIIO, IKUM IIpH-
CBSIUY€THCS O3HAYEHA CTATTS.

Mertoto CTaTTi € aHaji3 MPolEeLypH 3BEPHEHHS CTATHEHHS Ha ITPEJMET
ITIOTEKH Ha TiICTaBi BAKOHABYOTO HAITMCY HOTapiyca, BUSBICHHS PoOIeM-
HUX IUTaHb 3 METOIO 3aXUCTY XKUTIOBUX MPaB rPOMAISH.

I3 mponecyanbHOT TOYKH 30py apemT MaiiHa OOp)KHHKA €: TO-TIepIe,
3aX00M NPUMYCOBOTO BUKOHAHHS PILLICHHS CyAY, O-IpYre, CIocoOoM
3BEPHEHHS CTSATHEHHS Ha MalfHO OOpKHHUKA, TTO-TPETE, BUKOHABYOIO Mi€I0,
Io-4eTBepTe, 00OB’SI3KOM, KOTPHUH JTep>KaBHUN BUKOHABEITH 3000B’ I3aHII
peastizyBaTH CTOCOBHO MaiiHa OOpKHHKA B TOMY BUIAJIKY, SIKIIO OOP>KHUK
JIOOpOBUTLHO HE BUKOHYE BUKOHABUMM JOKyMeHT [ 16, c. 266].

Bigmoeiano 10 4. 3 ct. 109 ynaHOTO XKUTI0BOIrO KOJACKCY YKpPaiHCHKOI
PCP 3BepHEHHSI CTATHEHHS Ha MepelaHe B iMOTEKYy JKUJIe NPUMILICHHS
€ TIICTAaBOIO AJISl BUCENEHHS BCiX TPOMAaJisiH, IO MEMIKAIOTh Y HEOMY, 3a
BUHSITKAMHU, BCTAHOBJICHUMH 3akOHOM. [TpunuHeHHs MaiiHOBUX mipaB (i-
3UYHHX 0C10 Ha JKUTIIO, HACIIIKOM SIKOTO € ITOJaJIbIIIE BUCEIEHHS LIUX OCI0,
MPOBOAUTHCSA B JOOPOBLIEHOMY, CyJOBOMY a00 1M03acyI0BOMY MOPSAKY (Ha
IiJICTaBl BAKOHABYOIO HAMKCY HOTapiyca).

BignosimHo 1o 4. 4 c1. 78 3akony Ykpainu «IIpo BukoHaBYe MTpoBaKeH-
HsD» BUCEJICHHS MOJIATAE Y 3BUTbHEHHI MPUMILLICHHS], 3a3Ha4€HOTO Y BUKOHAB-
YoMy JTIOKYMEHTI, BiJi 0coOu (0ci0), sika BUCEISAETHCS, 11 MaiiHa, JOMAIIHIX
TBapWH Ta y 3200pOHi Takiif 0c00i KOPUCTYBATHCS M TIPUMIIIIEHHSIM.

Crarrero 7 3akony Ykpainu «[Ipo imorexy» Ta cT. 54 3akony Ykpainu
«[Ipo BUKOHABYE TIPOBA/PKEHHS TIepea0a4eHo, 0 3BEPHEHHSI CTSTHEHHS Ha
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38epHeHHsA cMAHeHHA HA XUMJ10 Ha hidcmasi BUKOHABYO020. .. 0. Kosanse

MPeAMET IMOTEKH Ta MOTO MOJAIIbIIIa peali3allist 31iHCHIETHCS BiIMOBITHO
JI0 YMOB, TepeAi0adyeHnX IMOTeUHUM JIOTOBOPOM. TOOTO, OKpiM 3BEpHEHHS
CTATHEHHS Ha MPEAMET iITOTEKU B HOPSIKY CYJOBOTO PO3IIISAY MOXKIIUBE
TaKOX 3/iHCHEHHS 3BEpHEHHSI CTATHEHHS Ha MiJCTaBl BUKOHABUOTO HAMHCY
HOTapiyca (B 103acy10BoMy HOPsIIKY). BapTo 3a3Ha4umTH, 110 TaKa MpoIeay-
pa He BiamoBinae KoHctutymii YkpaiHu, 1o miATBEPIKEHO JHCTOM Bif
23 nmuctonaaa 1996 p. mpo po3mis| 3BEPHEHB BiJITHOCHO BUCEIICHHS rpoMa-
J5H, B sikoMy ['eHepanbHa npokyparypa YkpaiHu BKa3zaja, IO BUCEIECHHS
MOXKJIMBE BUKJIFOUHO B CyIOBOMY HOpAIKY [1, c. 444].

BaxxnuBuMH MUTAaHHSAMU, SKi TOTPeOYIOTh HAarajJbHOTO BUPIIICHHS,
€ HEJIOCTATHICTh MIOBHOBAYKEHb OPTaHiB OMIKH Ta MKJIyBaHHS 0e3mocepe-
HBO TIiJ] Yac 3BEpHEHHsI CTATHEHHS Ha MpeAMET iMOTeKH Ta HeoOXiTHICTh
y JOIaTKOBOMY YCKJIaIHEHHI MPOLEAYPU IO0Ka3yBaHHS KpeauTopoM Oe3-
cripHOCTI 3a00pTOBaHOCTI.

VY pasi 3BepHEHHS CTATHEHHS Ha MPEIMET IMOTeKH (KUTIA), B SIKOMY
MPO’KUBAIOTH AITH a0 1HIII COLiaNbHO HE3aXHUIlIeHi Kareropii ocid, opran
OITIKY Ta MIKJIyBaHHS 3aJy4a€ThCsl Ha CTail CYI0BOTO PO3MISLY IS 3a-
XHCTY BiAMOBiAHOI KaTeropii oci0. [IpoTe B pasi 3BepHEHHS CTATHEHHS Ha
MiZicTaBi BUKOHABYOTO HAMUCY HOTapiyca 000B’sI30K 100 HEOOXigHOCTI
3a]ydeHHs OpraHiB OIIKH Ta MiKJIyBaHHS 3aKOHOIABIIEM HE BCTAHOBJICHO.

3a CBOEIO MPAaBOBOIO MPUPOJOI0 HOTApiar sIBIIsiE COOOI0 CHCTEMY Opra-
HIB 1 MOCaIOBHX 0Ci0, SIKi, KEPYIOUUCH MOJIOKECHHAME 3aKkoHy Ykpainu «IIpo
HOTapiaT», CBOIMH aKTHBHUMHU JisIMH TIOCBITYyIOTh NIpaBa Ta (pakTu, mo
MAaloTh IOPUINYHE 3HAYECHHS. Y Pasi SKII0 JOrOBOPOM IepeadadeHa MOX-
JIMBICTH 3BEPHEHHS CTATHEHHS Ha MiICTaBl BAKOHABUOTO HAMMCY HOTapiyca
1 SIKIIIO0 3a00ProBaHICTh € 0E3CHIPHOI, HOTAPiyC MOCBiAUYyeE 1ieH (akT BU-
KOHABYUM HAIHMCOM, L0 B CBOIO YEPTy € JOCTATHBOIO IiACTABOO ISl 0e3-
MoCepeTHHOTO 3BEPHEHHSI CTATHEHHS! BUKOHABUOIO CIy>k0010. Lle muranHs
perymtoeTbes nocranoBoto Kabinery MinictpiB Ykpainu Bijg 29 4epBHs
1999 p. Ne 1172 «Ilpo 3arBepIKeHHS MEPENiKy JOKYMEHTIB, 32 SKUMHU
CTATHEHHS 3a00proBaHOCTI MPOBAJUTHCS y OE3CIIPHOMY HOPAIKY Ha ITiJI-
CTaBl BUKOHABYMX HAIMCIB HOTAPiyCiBY», BIAMOBIAHO JI0 SIKOT ST OZCPIKaH-
HSl BUKOHABYOT'O HAIUCY JOCTaTHHO OPUTiHATY HOTapialbHO MOCBIAYEHOT
yroAu Ta IOKYMEHTIB, IO MiATBEPIUKYIOTh OE3CIipHICTh 3a00proBaHOCTI
OOp’KHUKA Ta BCTAHOBIIOIOTH IPOCTPOUEHHS BUKOHAHHS 30008’ I3aHHA.

JIoKyMeHTOM, 110 Ha MIPAKTHLI HAAAETHCS KPEIUTOPOM Ta IMiATBEPIDKYE
Oe3cIipHiCTh 3a00pProBaHOCTI OOPKHHKA 1 BCTAHOBIIOE IPOCTPOUCHHS BU-
KOHaHHS 3000B’s13aHHSI, € BUIIHCKA 3 0COO0BOrO paxyHka OopykHuka. Ha
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MPaKTHII TaKka BUMHCKA HE MOXe OyTH HAJIEKHUM JOKAa30M OTPHUMAaHHS
IPOIIOBUX KOINTIB B3arajii Ta OTPUMAaHHS IPOIIOBUX KOIITIB caMe Y 3asiB-
JICHOMY KPEIUTOPOM PO3Mipi, 30Kpema, 3 Oy Ha psii oocraBuH. Bu-
MUCKa 3 0cO00BOTO paxyHKa OOp)KHUKA CKIIAAAETHCS CAMHM KPETUTOPOM,
0e3 CKpiIUIeHHs MiANMHCAMH YH TedaTKaMu Oylb-IKUX iHIIHX 0cib, 0e3
HasBHOCTI IEBHOTO OJTAaHKY 3 CHCTEMOIO 3aXHCTy Bix miapoOok. Kpemgurop
He 11030aBJIeHN I MOXKIIMBOCTI B OYyIb-IKHH MOMEHT JO MOMEHTY 3BEpHEHHS
JI0 HOTapiyca HaJAPyKyBaTH BKa3aHUU JIOKYMEHT Ha OyIb-sSKOMY 3aco0i
IPYKY, BKa3aBIIN MIPU OMY OyIb-sKi AaHi. 3 ypaxyBaHHSIM I[bOTO CIiJT
PO3PI3HATH MOHATTS «0aHK (KpeAUTop) sk (iHAHCOBA YCTaHOBa» 1 «OaHK
SIK KpeAUuTop». baHK sk (piHaHCOBa ycTaHOBA CKJIAAAE JOKYMEHTH MO 3a-
OoproBaHicTh 1 Hajae X Ha BUMOTY Pi3HOMAaHITHHX OPTaHIB Y BUIAJKY,
Ko (iHaHCOBI omeparnii TPOBOIUIMCH 3a IOTIOMOTOI0 BKa3aHOTO OaHKY.
BaHk, BUCTynar0uu KpEAUTOPOM Y CIIPABI SIK 3alliKaBjIcHa 0c00a, MOXXE BH-
KOPUCTOBYBAaTH Pi3Hi 3ac00M BIUIUBY JUIA 30UTBIIEHHS CyMH OOpry OOpiK-
Huka. ToMy HaJeKHUMHU TOKa3aMU OTPUMAaHHS T'POILIOBUX KOIUTIB € HE
JOKYMEHTH, BUJIaH1 BUKJIIIOYHO CAMUM KPEJIUTOPOM, a JIBOCTOPOHHI JOKY-
MEHTH 32 ITiMICaMH SIK OO KHUKA, TaK 1 KpenuTopa (KBUTAHIIIS PO OTPH-
MaHHS TOTiBKH) 200 BHUITUCKA 3 €JMHOT CUCTEMH €IEKTPOHHHX IUIAaTEXKiB,
CKJIajIeHa Ta HaJlaHa CaMHUM perylisiTopoM — HarioHansHuM 6aHkoM Yipa-
{HH. 3 OISy Ha 1€ BUITMCKH, HaJIaHI CAMUM KPEeTUTOpOoM (OaHKOM) 3 0CO-
00BOro paxyHka OOp)KHUKA, HE MOXKYTh OyTH HaJIGKHUMH J0Ka3aMu Oe3-
cripHOCTI 3a00pTOBaHOCTI.

BaxxmuBuM € Te, 1110 HasiBHICTh OOCTaBHH, SIKi BKa3yIOTh Ha O€3CIipHICTh
3a00proBaHOCTI, HE BUKJIIOYAE MiCTaB, 3a SKUMH BHUILE3ralaHi Kareropii
TPOMaJISIH MOTPEOYIOTh 3aXKCTY CIIEIiajbHO YIIOBHOBAKCHHX HA TE OPTaHiB.
ToOTo HasBHICTH Oe33amepeyHoi 3a00pTOBaHOCTI JO3BOJISE KPEAUTOPAM,
OMHUHAIOUHY CYIOBHH PO3IIIAA Ta Oe3 3ay4eHHs OpTaHy OIiKH Ta MiKJTyBaH-
Hsl, peajTi3yBaTy KUTIO OOPIKHHKA, B IKOMY IMPOXKUBAIOTH COIIAIbHO HE3a-
XUIIEH] KaTeropil HaceJIleHHs, X04a 3aydeHHs OPTaHiB OIIKH Ta IMKITyBaH-
HSl € 000B’A3KOBUM, OCKIJIBKH HOTO OCHOBHOIO METOIO € 3aXHCT MpaB CO-
HiaJIbHO HE3aXUIICHUX KaTeropiii HaCeICHHS.

SIK CBimYMTH MPAKTHKA, HOTAPiyC MPH BUMHEHHI BUKOHABYOTO HAIHCY
L1010 3BEPHEHHS CTSATHEHHS Ha MPEeIMET iMOTEKH 30BCiM HE BUMArae mo-
MIePE/THLOT 3TO/IM BiJl OPTaHy OIMIKH Ta MIKJIYBaHHS Ha BIJUY)KCHHS KHUTIA
OOpIKHHKA, He BUMarae iHhopMmallii oo MaiiOyTHHOTO MiCIIS POKUBAHHS
COIiaJTbHO HE3aXUIIICHUX KaTeropii 0cio, sSKi miUIsraloTh BUCEICHHIO. Tak
caMmo BXXE Ha CTajlii BHKOHABUOTO MPOBAHKEHHS 3aTyYSHHSI OpTaHy OMIKH
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Ta MiKIyBaHHsI )KOJHUM HOPMAaTHUBHO-TIPABOBUM aKTOM HE PEIVIAMEHTY€Th-
csi. Y CBOIO Yepry, OpraH OIIKH Ta MKJIyBaHHS HE Ma€ >KOJHOTO BIUIMBY Ha
BHUKOHABUY CIyXOy B YaCTHHI 3yHHMHEHHS BUKOHABYOTO MPOBAHKEHHS 10
BUpIIIEHHS MUTAHHS MI0A0 MaOyTHHOTO MiCLsl MPOXUBAHHA AITEH, sIKi
OyayTh BHCEJIEHI IiCIIs MPOAAXy PEAMETa IMOTeKH (KUTIIA) 3 TPUITFOIHIX
TopriB. OTXe, MA€EMO MPOTAJUHY B 3aKOHOJABCTBI, KOO 3JI0BKUBAIOTh
HE0OPOCOBICHI KPEIUTOPH.

Po3rnsiHeMo nuTaHHS BUCENICHHS 3 HAJIAHHSM 1HIIOTO YKHJIOTO MPUMi-
LICHHS. Y TakoMy pa3i JepXaBHUN BUKOHABELb HAJCWIAE BiAIOBITHOMY
HUTJIOBOMY YH 1HIIIOMY OpraHy IMOBiZJOMJIEHHS PO CTPOK BUKOHAHHS PillleH-
Hsl IOJI0 HAJaHHS TaKOTO MPHUMIIIEHHS. Y pa3i HeHa/IaHHs Y BH3HAUCHUH
CTPOK 1HIIOTO HJIOTO NPUMIILECHHS Jep’KaBHUN BUKOHABELb CKJIAJA€e MpPo
L€ aKT 1 3BePTa€ThCs 10 CyAY 3 MOAAHHAM PO BU3HAYEHHS MOPSIIKY MOAATb-
IIOT0 BUKOHAHHS pilieHHs. J10 BUPIIIEHHS CYJIOM IIbOTO TUTAHHS BUKOHABU1
nii He mpoBasaThes [24]. [IpoTe Takuit 0cOOMMBUIA TOPSIOK HE TIEpea0aYeHIN
IUTS IPOLIEAYPH 3BEPHEHHS CTSTHEHHA Ha MPEIMET 1MOTEKH Ta MOAANIBIIOTO
BHCEJICHHS COIIAIbHO HE3aXHINEHUX KaTeropii ocib.

MinicTepcTBo focTullii Ykpainu B cBoeMy nucti Big 28.03.2005 p.
«CTOCOBHO BUKOHAHHS PillIEHb ITPO BUCENICHHS OOP>KHHUKA» 3a3HAYMIIO, 1110
B pa3i BUCEJICHHS ITPY 3BEPHEHH1 CTATHEHHS Ha JKUJTi IPUMILICHHS, 0 OyIIn
puI0aHi HUMH 33 PaxyHOK KpenuTy (IMI03WKK) OaHKy 4H iHIIIOT 0co0H, To-
BEPHEHHSI SIKOT0 3a0e3MeueHe iMOTeKOI0 BiAIOBIAHOTO KUIIOTO PUMILIeH-
Hsl, iHIIIE TTOCTIHHE JXWJIe MPUMIIIICHHSI TPOMaJISTHAM He HallaeTbes. Tum
caMUM Ha Jep>KaBHOMY DPiBHI OPMY€EThCA IHCTUTYT BUCEICHHS 0€3 J0-
CTaTHHOTO TEOPETUYHOTO OOTPYHTYBaHHS.

YMOBH 1 MOPSJIOK MIPUMYCOBOTO BUKOHAHHSI PIllIEHb CY/iB Ta 1HIIMX
opradiB (TocasoBuX 0ci0) y pasi HEBUKOHAHHS iX Y JOOpPOBLIBHOMY TIO-
psaky BuzHauae 3akoH Ykpainu «[Ipo BukoHaBye npoBamxeHH . [Iponec
3BEPHEHHS CTATHEHHS JICP)KaBHHM BHKOHABIIEM 3aCTaBICHOTO MaliHa Mae
YiTKO BU3HaueHi 9acoBi Mexi — 6 micsiB (cT. 30 3akoHy), TOOTO iX TpaBo-
MipHICTb, MOJAJIBIINK 3aXHUCT Ta Yac, HPOTATOM SKOTO MOKE BUPILIUTHCS
MUTaHHS MO0 MAHHOBUX TPaB JUTUHH HA KUTIIO, € IOCUTh HE3HAYHUMHU.
BaxnuBo, 110 opraH OmiKM Ta MIKJIyBaHHS HE Ma€ MPSIMHUX IOBHOBaXXEHb
LIOZI0 AEPKaBHOI BUKOHABYOT CITy»kO0H, ayke 1 3akoHoM Ykpainu «IIpo Bu-
KOHABYE MPOBA/KCHHS, 1 [HCTPYKIIi€I0 PO MPOBE/ICHHST BUKOHABYMX JTiH
BH3HAYEHI YiTKi MiJCTaBH, SKi 3yMOBIIOIOTh 000B’SI3KOBE 3yIMMHEHHS BH-
KOHABUYOTO MPOBAKCHHS IepKaBHUM BUKOHaBLEeM. OTke, CIliJ] KOHCTaTy-
BaTH, IO HAa MPAKTHII BUHUKAE CHTYAITisl, KOJIM, MAIOYH MPSIME MTOPYIICHHS
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3aKOHOAABCTBA IIOJI0 MPAaB COLIalbHO HE3aXHMILEHUX KaTeropiil ocid Ha
JKUTIIO, 3MIACHIOETHCS peatizallis 3aCTaBICHOI0 MaliHa, B SIKOMY IPOXKHBa-
JI1 OCTaHHi, 0€3 J03BOIY Ha T€ OpPTraHy OMIKH Ta MiKITyBaHHS.

3 omHOTO OOKY, IpaBa COoIiaTbHO He3aXUILCHUX KaTeropiii ocid 3aaekia-
pOBaHi Ha PiBHI 3aKOHY, OCKLIbKY OCTaHHI He 0OMEXeHi B IpaBi 3BEpHYTUCS
JI0 Cydy 31 CKaproro Ha JIep>KaBHOTO BUKOHABIIS IIOAO TOPYIICHHS HUM 3a-
KOHOAaBCTBA B YACTHHI 3aXMCTy MpaB COLIaJbHO HE3aXHILEHUX KaTeropii
0ci0 3 000B’I3KOBUM 3YITUHEHHSIM BUKOHABYOTO MTPOBAKEHHSI 10 PO3IIISTY
MTUTaHHS 3aXUCTY )KATIOBHX TPaB IUX Kareropiit ocid. YTiM Taka ckapra He
MPUBOAUTD JI0 OUiKyBaHHMX Pe3YJbTaTiB B YACTUHI 3yMWHEHHS BUKOHABIOTO
MPOBA/IKEHHSI 1 3aXUCTY KHUTJIOBUX NPaB COMLIATBHO HE3aXUIIEHNX KaTeropii
0ci0, OCKIIBKH PO3IIISIZ CYZIOM CKapTH 3 ypaxyBaHHSM aresiiiHOro ockap-
YKEHHS IMOBIPHOTO pillleHHs1 cyQy Oyne 3Ha4HO MEPEeBUILYBaTH CTPOK, MPO-
TSITOM SIKOTO pealli3y€eThCsl 3acTaBieHe MaiiHo. Lle B cBOrO 4epry npHBOIHUTH
710 BUCHOBKY, 1110 IIPaBO HA CY/IOBUI 3aXUCT MOPYIIEHHUX MpaB 0e3 MpaKTuy-
HOT peai3arlii 11i€i MOXKJIMBOCTI 3BOJIUTh HAHIBEIlh MOXKITUBICTD peaizaiii
KOHCTUTYIIHHUX TIOJIOKEHB III0/I0 3aXUCTy NOPYIICHUX MPaB.

OTxe, OIHUM 13 OCHOBHMX KOHCTUTYLIHHHUX 3aBIaHb HALIOI JEpP>KaBU
€ OXOpOHA JKUTIOBUX MPaB IPOMAJISIH Ta CIPUSHHS PO3BUTKY CYCIUJIBHUX
BiTHOCHH. SIK MOKa3ye MpakTuKa, psj| MpodieM, OB’ I3aHuX 13 MPUITHHEH-
HSIM TIpaBa BIIaCHOCTI, JIMIIAETHCS 11032 YBaro 3akoHoAasLsl. [Ipore mpa-
BUJIbHE BHUPILIEHHS KOJIa MOCTABICHUX MUTAHb JIOTIOMOXE BIOCKOHAJIUTH
peryiioBaHHs BiTHOCHH BIACHOCTI YKHTIIA.

JepxaBa He TOBUHHA CIIINIO a0CONMIOTH30BYBAaTH HEOOMEKEHICTh TIPH-
BaTHOI BJIACHOCTI, Y TOMY YHCJIi MaifHOBI IlpaBa Ha >kuTi0. Ha 3akoHOmaB-
YoMy piBHI Mae OyTH 3aKpillJICHO BUYCPITHE KOJIO MiJCTAB MPUITUHEHHS
MalHOBHX TIpaB 0Ci0 Ha JKHTIIO Ta YiTKUH MEXaHi3M X MPUITMHEHHS 3 pe-
QIBHOI0 MOKIIMBICTIO 3aXHCTY MOPYLICHUX MPaB.

J1ist BUpIIICHHS PO3MIITHY TUX TIPOOJIEM OpTaH OIKH Ta MiKJIyBaHHS Ma€e
OyTH HaJiIeHUH HOJATKOBHUM IIPABOM BTPYYATUCS Y BUKOHABYE ITPOBAIKCH-
HSl I1I0/I0 3BEPHEHHS CTSTHEHHS Ha IIPEAMET 1MOTeKU, MAHOBI MpaBa Ha SIKUI
MalOTh COIIaJIbHO He3aXHUIIIeH] KaTeropii HaceJaeHHs. Takok HeoOXiaHO BHE-
CTH JOTIOBHEHHs 0 3akoHy Ykpainu «IIpo BHKOHaBYe MPOBaHKEHHS»,
BCTaHOBHUTH JOJATKOBY MiACTaBY ISl 000B’I3KOBOTO 3yMIMHEHHSI BAKOHABYO-
'O IPOBaKEHHS. 30KpeMa, IPOTIOHY€eThCs cTarTio 37 3akoHy Ykpainu «lIpo
BUKOHABYE [IPOBALKEHHS, B SIKI HAETHCS TPO 0OCTaBUHU, 10 3yMOBIIIOIOTH
000B’A3K0BE 3yNMHEHHs BAKOHABYOTO MPOBAPKEHHSI, TOTIOBHUTH IOJIOKEH-
HSIM TaKoOTO 3MICTy: «BUKOHaBYE MPOBaKEHHS MiAJSrac 000B’ I3KOBOMY
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3yNUHEHHIO Y pa3i 3BepHEHHS [0 CYAY 13 3as1BOIO PO 3aXUCT NPaB COLIAILHO
HE3aXHUIICHUX KaTeropiit 0ci0 110710 KUTA, SKE MJISrac BUTyYCHHIOY.

SIkuro aHani3yBaTé IpOLEC CyI0BOTO 3BEPHEHHS CTSTHEHHSI Ha IIPEAMET
IMOTEKH, B IIUBUTICTHIII TAKOXK ICHYE MO3UIIis, KA MIATPUMYETHCSI aBTOPOM,
[IOJI0 HA/IaHHS Cy/Iy MpaBa 3yNMUHITA BUKOHAHHS PIillIeHb PO POk Oy-
TUHKY, KBAPTHPH 3 TPUIFOMHUX TOPTiB, AKIIO CyAy HE OymyTh HajaHi J10-
Ka3u HassBHOCTI Y HETIOBHOJIITHIX 0Ci0, IO MiUISTal0Th BUCEICHHIO, 1HIIIO-
ro MicLsl IPOXKUBAHHS, IIJISIXOM BCTaHOBJIEHHS B L{MBinbHOMY Ipo1iecyab-
HOMY Koziekci Ykpainu BignoBimHoro nmpaBuna [13, c. 182].

Taxox y 3akoni Ykpainu «lIpo imoteky» ciig ckacyBaTy HOPMH MO0
MO>KJIMBOCTI M03aCYyIOBOTO 3BEPHEHHS CTATHEHHS HA MPEIMET iMOTeKU
XKHTIA, B IKOMY OQiliifiHO MPOXHUBAIOTh JiTH, HE3aJEKHO BiJ PiBHS CIO-
pimHeHOCTI 3 BIacHUKOM kuTia. CriopH oo peajiizamii npeaMeTa inore-
KM CITii BUPILIYBaTH BHKIIOUYHO B CYIOBOMY MOPSAKY. SIK JOAaTKOBY 00-
CTaBHHY, IO TAKOX € IPUUHATHOIO B TAHUX KaTErOpisiX CIIOPIB i sIKa TAKOK
MOKJIMKaHa 3aXMUCTUTHU IIpaBa COIIaJIbHO HE3aXUIICHUX KaTeropiit ocio,
JiesiKi HayKOBIIi MPOMIOHYBAJIH 3000B’sI3aTH CYJl y CBOEMY PIllICHHI BKa3yBa-
TH 1HITIE MaiOyTHE MicCIte TPOKUBAHHS JaHUX KaTeropiid oci6 [13, c. 120].

Binemie Toro, SKIIO B IIJIOMY aHATI3yBaTH MOXJIHBICTH 3BEPHEHHS
CTSTHEHHS Ha MIPEeIMET IMMOTeKH Ha IMiJICTaBl BAKOHABUOTO HAIKCY HOTapi-
yca, To, SIK CIYIITHO 3a3Ha4a€ThCsl B IOPUINIHIN iTeparypi [13, ¢. 120], Ha
3aKOHOJABYOMY PiBHI Iepen0aueHa MOXKIIMBICT 3BEPHEHHS CTATHEHHS Ha
MaiHO B I03aCylOBOMY IMOPSIKY, L0 IPSIMO CYNEPEUUTh MOJIOKEHHIM
Koncruryuii Ykpainu, 30kpema cT. 47, fikoto nependadyeHo, mo HiXTo He
MOXKe OyTH PUMYCOBO IT030aBIICHUI )KUTIIA 1HAKIIIE SIK Ha TT1ICTaBI 3aKOHY
3a PILICHHSIM CyIy.

Jep>kaBa MyCUTP 3aXHILIATH HE JIMIIE MpaBa TPeTix oci0 Bij cBaBULIA
BJIACHMKA JKUTJA, a H OJHOYACHO MAifHOBI IpaBa Ha KUTIO TUX CaMHX
BJIACHHKIB BiJI CTOPOHHIX Jil TPETIX 0Ci0, 1 11e Ma€ 3MIHCHIOBATHCH Ha M-
CTaBi 3aKOHOJIABYO 3aKPITICHUX IMIIEPATUBHUX TIOJIOKEHD 3aKOHY.
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KoBanb A. O6pameHue B3bICKAHUS HA KUJIUIIE HA OCHOBAHMHU HCTIOJTHH-
TeJIbHON HAANMMCH HOTApUyca: NMpodeibl 3aKOHOIATeIbCTBA M MYTH HX HC-
npasJieHust

Pabora mocBsmieHa UCCIeAOBAHUIO MPAKTUKU PETYIUPOBAHUS MOPSIKA 00-
pareHns B3bICKaHHUA Ha KUIIUIIE, OTIpeieNICHbI TPOoOeITbl 3aKOHOAATEeIhCTBA, KOTO-
pBie TPeOYIOT CBOETO pa3pelICHUs Ha 3aKOHOJATEIBHOM ypoBHE. [loka3piBacTCs
HEO0OXOIMMOCTh PAaCIIMPEHUS TOTHOMOYNH OPTaHOB OMEKH M MOIICYUTEIHCTBA
1 BHECEHUS U3MEHEHUH U IOTIOTHEHUH B PsiJi 3aKOHOB, CBS3aHHBIX C IPOIEAYPHBI-
MH 0COOCHHOCTSIMH (MEXaHH3MOM ) TIPEKPAIICHIUS IMYTIICCTBCHHBIX TIPAB Ha YKIIIbE.

Knioueswvie cnoea: BricesieHNe, UITOTEKA, OPTaH OMEKH U OMEUYUTEIHCTBA, UC-
MTOJTHUTETBHOE ITPOU3BOJICTBO, OOpaIieHHEe B3BICKAHUS, TODKHUK, KPEIAUTOP.

Koval O. The foreclosure on the mortgaged housing on the basis of execu-
tive notary: gaps and ways of their correcting

Work is devoted to practical principles which regulate the foreclosure of the
mortgaged property. Gaps in laws that need urgent solution are identified. There is
a necessity of increasing the range of rights of guardianship organs and the need
for changes and additions to several laws relating to procedural characteristics
(mechanism) termination of property rights.

Keywords: eviction, mortgage, guardianship authority, enforcement proceed-
ings, foreclosure, debtor, creditor.
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VK 346.244 P. IIpoxon’es, 3po6yBau kadenpu rocmo-
mapcbkoro npasa HalionanbHoro yHisep-
cutery «lOpupudna akagemia Ykpainu ime-
Hi fIpocmasa Myznporo»

IlignpuemcrBa, AKi MAIOTH
CTpaTeriyHe 3HAYEHHI IIs1 eKOHOMIKM i Oe3meKu:
npo6/1eMy IPaBOBOTO PEryI0BaHHA

V crarTi BU3HaYeHO NMPOOIEMHI acleKTH BiITHECCHHS Ha 3aKOHOJIaBIOMY DPiBHI
MAPUEMCTB 3aJIi3HUYHOT rajy3i YKpaiHu 10 TaKHX, 10 MaloTh CTpaTeriyHe 3Ha-
YEHHS JIJIs1 eKOHOMIKH 1 O€31eKH JIepiKaBH.

Knrouoei cnoea: xputepii BiTHECCHHS, MIANPUEMCTBA 3alIi3HUYHOI Tramy3i,
cTpareriyHe 3HaUCHHS JUIsl EKOHOMIKH 1 Oe3IeKu JiepKaBy.

[Tepemycim ciif 3a3HaYUTH, IO OKPEMi ITUTAHHS BiTHECEHHS CY0 €KTIB
TOCIIO/IaPIOBAHHS JIEPYKABHOTO CEKTOPY EKOHOMIKH JI0 TaKUX, IO MAalOTh
CTpareriuyHe 3Ha4eHHS JIs eKOHOMIKH 1 Oe3MeKH IeprKaBH, 3arajioM Ha Iu-
CepTaliifHOMy Ta MOHOTPa(iYHOMY PiBHSX 3 €KOHOMIYHOI TOYKHU 30py
BHCBiTIIOBaUTHCA Yy miparax A. B. Cxienosoi, JI. M. 3umu, B. B. Pa6inina
Ta IHIINX.

Pa3zom i3 TUM 0COOMMBOCTI BiTHECEHHS MiANPUEMCTB 3aTi3HUYHOTO TPaH-
CTOPTY 3araJIbHOTO KOPHCTYBaHHS YKpATHH JI0 TAKHX, III0 MAFOTh CTPaTerid-
HE 3HAYCHHS TSI EKOHOMIKHY 1 O€3TeKH JIepKaBH, He OyIId TIpeaMeTOM OKpe-
MOTO JIOCIIDKEHHSI B IOPHIUYHIN JiTepaTypi; HOpMaTHBHE PETyITIOBaHHS
THCTUTYTY BKa3aHHX IPaBOBIJHOCHH Y LIJIOMY 3aJIMILIAETHCS HEJJOCKOHAIINM;
B YKpaiHi BiICyTHE HA 3aKOHOABYOMY PiBHi BU3HAYCHHS MTOHATTS «ITiJIPH-
€MCTBO, ITI0 Ma€ CTPATETIYHE 3HAYCHHS TSI eKOHOMIKH 1 O€31eKH Aep>KaBm».
3a3HaueHe 00YMOBIIIOE aKTyaJIbHICTh I1i€] HAyKOBOT CTATTI.

MerToto 1€l cTaTTi € BU3HAUEHHS MPOOJIEMHUX ACIIEKTIB BiJTHECCHHS
Cy0’€KTiB rOCIIOapIOBAHHS JIEP>KAaBHOTO CEKTOPY EKOHOMIKM B YKpaiHi,
30KpeMa TiAIPUEMCTB 3aJII3HUYHOI Tally3i, 10 TaKWX, [0 MAlOTh CTpare-
TiYHE 3HAYEHHS JUIsl EKOHOMIKH 1 0€31eKH JIeprKaBH, sl pO3POOKH HAYKOBUX
pEeKOMeHIallii, CIPSIMOBAaHUX Ha MOAAJIbIIE YIOCKOHAIIEHHS HOPM YHHHOTO
3aKOHOJIABCTBA.

[IpaBoBY 0CcHOBY BU3HAUEHHSI 00’ €KTIB JIepyKaBHOI BIACHOCTI, 1110 MAIOTh
CTpaTeriuyHe 3Ha4CeHHS /151 CKOHOMIKH 1 0€3MEeKH JIepKaBH, CTAHOBIIATh YKa3
[Ipesunenta Yrpainu «IIpo diHaHCOBY MiATPUMKY iHHOBAIIHHOI [TiSUTBHOC-
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Ti TiAPUEMCTB, 110 MAIOTh CTpaTeriuHe 3HaYeHHs i1 EKOHOMIKH Ta 0e3-
neku aepxau» Big 20.04.2004 p. Ne 454/2004; nocranoBu Kabinery Mi-
HicTpiB Ykpaiau «[Ipo 3aTBepmKeHHS MepeNiKy MiIpUeEMCTB, SKi MalOTh
CTpareriuyHe 3HaYCHHS [Tl CKOHOMIKH 1 Oe3reKku aepkasm» Bix 23.12.2004 p.
Ne 1734; «IIpo BU3HAYEHHSI KPUTEPIiB BiHECEHHs 00 €KTIB JIepKaBHOT
BJIACHOCTI J0 TaKuX, II0 MAlOTh CTpaTeriyHe 3Ha4eHHS AJI €KOHOMIKH
i 6esneku nepxasm» Bix 03.11.2010 p. Ne 999; nakasu MinicTepcTBa eKo-
HoMikH Ykpainu «IIpo 3aTBeppxeHHsS MeTOIUYHMX PEKOMEHIAIIH 110710
MIPOTHO3YBaHHSI HACII/IKIB Ta OIIHKY BILTUBY HA CTaH €KOHOMIYHOI Oe3IeKn
JepKaBH NpUBaTU3aLii IESKUX KaTeropii miampuemcTsy» Big 29.05.2009
Ne 518; «IIpo 3arBepmxenns [Topsaky mogaHHs Ta pO3IVISLY MPOMO3HIIIH
moa0 GopMyBaHHS TepeniKy 00’ €KTiB Iep:KaBHOI BIACHOCTI, IO MalOTh
CTpaTeriyHe 3Ha4eHH: AJ1s1 EKOHOMIKH 1 Oe3neku aepxkasm» Big 03.12.2010
Ne 1546 tomo.

Hacammepen corig 3a3HaunTH, M0 caMi KpUTEPil BiTHECEHHS 00’ €KTIB
JepKaBHOI BIACHOCTI JI0 TaKWX, IO MAlOTh CTpaTeriuHe 3HAUYEHHS AJIs
EKOHOMIKH 1 O€3TIEKH JIEp)KaBH, 3 MOMEHTY iX 0Qil[iHOrO 3aTBEPIKEHHS
15.05.2003 p. ITocTanoBorw KabGinery MinicTpiB Ykpaiau Ne 695 (Ha
CHOTO/IHI BTpaTHJia YUHHICTD) 3MiHIOBanuck Kabinetom MiHicTpiB Ykpa-
THM mpuui, 6e3 OyIb-sIKOT0 0QIIHHOTO PO3’ICHEHHS YH HAYKOBOTO 00-
IPYHTYBaHHS.

Takox ciin 3a3HaunTH, wo [lepenik mianpueMcTB, sIKi MalOTh cTpaTe-
riyHe 3HAYCHHS JJIs €KOHOMIKH 1 Oe3MeKH JiepKaBH, OyB 3aTBEPIKCHUN
[HocranoBoro Kabinery MinictpiB Ykpaiau Ne 911 Bix 21.08.1997 p. (na
CHOTO/IHI BTpaTHjIa YMHHICTH), TOOTO 3a WIiCTh POKiB (!) 1O BU3HAUCHHS
KpHTEPiiB BiIHECEHHS 00’ €KTIB JIep>KaBHOT BIACHOCTI JI0 TAKUX, IO MalOTh
CTpaTerivyHe 3HAYCHHS I €eKOHOMIKH 1 Oe3IeKu AepKaBH, | 3MIHI08ABCS
Kabinemom Minicmpie Yipainu npomsicom 15 poxie 15 pasis y 0ix 3men-
UleHHs1 KiTbKOCMI 8KA3AHUX NIONPUEMCIS.

Crix 3a3HaUMTH, 110 1 HA TeH Yac y Ail09OMy 3aKOHOMABCTBI YKpaiHU
BiJICYTHE YiTKE BU3HAUEHHS MTOHSITTS «IiJIPHEMCTBO, SIKE Ma€ CTpaTeriuHe
3HAYCHHS JJIs1 CKOHOMIKH 1 OC3MEKH JICPIKaBN».

Taxk, JI. M. 3uma BBaxkae, 110 i1 MiAIPHEMCTBAMH CTPATETIYHOTO 3HA-
YEeHHS PO3YMIIOTh TaKi MiANPUEMCTBA, 110 3a0e3MeUyI0Th EKOHOMIYHY He-
3aJIeKHICTh KpaiHH, ii AepkaBHICTb [1].

Jemo iHImmM# miaxin 70 BU3HAYSHHS ITiITPUEMCTBA CTPATETi9HOTO 3HA-
YEHHS 3aCTOCYBaB POCIMChKUE 3aKkoHOMaBelb. Tak, Yka3zom lIpe3unenra
Pociticekoi @enepamii Big 04.08.2004 Ne 1009 3arBepmxeno «llepemik
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CTpaTeriyHux MiATNPHEMCTB 1 CTPATEriyHUX aKLiOHEPHUX TOBAPHCTBY, JI0
SIKMX BiJIHECEHI «deepalibHi IepKaBHi YHITapHI i JIPUEMCTBA, 1110 3/i-
CHIOIOTH BUPOOHUIITBO MPOAYKIIii (POOIT, MOCTYT), IKa Ma€e cTpaTeriyHe
3Ha4YeHHS Ui 3a0e3MeYeHHs 000pPOHO3IATHOCTI 1 Oe3MeKu nepskaBH, 3a-
XHCTY MOPAJIBHOCTI, 30POB’sl, TIPaB i 3aKOHHUX iHTepeciB rpomasH Po-
citicekoi denepartii» [2].

Yunnwnii [ocnonaperkuii kogexe YKpainu nuie y myHkTi 2 crarti 117
POOUTH MOCHIIAHHS HA T€, 10 IHO3EMHI ITiJIPUEMCTBA HE MOXKYTh CTBOPIO-
BaTHCH B TATy35X, BU3SHAYCHUX 3aKOHOM, 1110 MAIOTh CTpaTeriyHe 3Ha4eHHS
1151 O€3MEeKH IepKaBH.

Onnak 3akoHoM Ykpainu «IIpo ocHOBH HalliOHAIBHOT Oe3neKn YKpai-
HU» TaKOXK HE HAaJaHO BU3HAYCHHS aHi HOHATTIO IIIIIPUEMCTBO, SIKE Ma€
CTpaTeriyHe 3Ha4eHHsI 1JIsl EKOHOMIKH 1 Oe3MEeKH JIepKaBuy», aHi MOHATTIO
«cTpaTeriyHa raixy3b JUIs CKOHOMIKH i Oe3neku jepkaBmy. Jlume y ct. 7
BKa3aHOTO 3aKOHY 3a3Ha4eHo, IO OJHIEI0 13 3arpo3 HaIliOHATBHUM iHTE-
pecam Ta HalioHanbHiK Oe3neni YkpaiHu B ekoHOMiuHil cdepi € Hebe3-
MevHe JUIsi EKOHOMIYHOT HEe3aJIeKHOCTI YKpaiHu 3pOCTaHHs YacTKH 1HO-
3€MHOTI'0 KaIliTally Y Cmpame2iuHux 2aiy3s1x eKOHOMIKH.

[NocunanHs Ha TEPMIH «ITIATIPHEMCTBO, SIKE Ma€ CTpaTeriuHe 3HAUYCHHS
JUTS €KOHOMIKH 1 6€3TeKH ep:kaBn» € B CT. 5 3akoHy Ykpainu «IIpo mpu-
BaTH3AIIiI0 IEPKABHOTO MaiiHay, Jie 10 TpymH I, 3a kimacudikartiero 00’ €KTiB
MpuBaTU3allii, BiIHECEHO MiANPHUEMCTBA, SKi MalOTh CTpaTeriyHe 3HAYCHHS
JUTSI CKOHOMIKH 1 O€3IIEKH JIepyKaBH, OJJHAK BU3HAYCHHS BKA3aHOTO IiAMPH-
€MCTBA TAKOX BiZICyTHE.

He po3kpuTo Bu3HaueHHS BKa3aHOTO MOHSATTS 1 B MiI3aKOHHUX HOpMa-
TUBHHX JOKYMEHTaX YKpaiHH.

Tak, 3rigHo 3 MeToANYHNMHU PEeKOMEHAALISIMU IOA0 TPOrHO3YBaHHS
HACJIiAKIB Ta OL[IHKH BIUIMBY Ha CTaH €KOHOMIYHOT O€3MEKH AEePKaBH IIPH-
BaTH3allil JesIKMX KaTeropiil MmiJIpUEMCTB, SIKi 3aTBEpKeHI Haka3oM Mi-
HiCTepCcTBa eKOHOMIKH YKpainu Bix 29.05.2009 Ne 518, «mianpueMcTBa, o
MAalOTh CTpaTeriuHe 3HAYSHHS Il eKOHOMIKH 1 Oe3MeKu Jep)kaBu — Mij-
npueMcTBa (Oprasizarii), sIKi BHECEHi 10 TIepeiKy HiITPHEMCTB, SIKi MAtOTh
CTpaTeriyHe 3HAYCeHHS JJIsl eKOHOMIKH 1 O€3TEeKH IeP:KaBm.

Onnak, npoananizyBasim [locranoBy Kabinery MinictpiB Ykpainu
«[Ipo 3aTBep/KEHHS EPENIKY HiAMPUEMCTB, SIKI MalOTh CTpaTeriyHe 3Ha-
YeHHS /I eKOHOMIKH 1 Oe3reku nepxkaBu» Ne 1734 Big 23.12.2004 p.,
MOYKHa 3pOOMTH BUCHOBOK, 1[0 10 BiAMIOBITHOTO MEpeNiKy BiIHECEHI JIUIIEe
HaliMeHyBaHHsI MIANPUEMCTB Ta CTUCII JIaHi PO HUX (i IOPSIIKOBAHICTh
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OpraHy ymnpaBiiHHA JepXaBHUM MaiiHoM, kox €/IPTIOY, micne po3rarmry-
BaHHSI), a CaMe BU3HAYCHHS BKa3aHOTO MiAMPUEMCTBA BiJICYTHE.

Heo0ximHO 3a3Ha4nTH, 110 HASIBHICTH Y MIATIPHEMCTBA CTATYCY «ITiIIPH-
€MCTBO, SIKE MA€ CTpaTeriyHe 3HAUYSHH JJIs1 EKOHOMIKH 1 OE3MeKH JeprKaBm
HaJla€ JOATKOBI TapaHTii Horo JisutbHOCTI y opMmi IoaTKOBOTO (iHAHCY-
BaHHS 32 PaXyHOK JiepaBHOT0 Oromkety. Tak, Ykazom [Ipesnaenta Yipaian
«IIpo ¢iHaHCOBY MiATPUMKY iHHOBaUiiHOI AiSTILHOCTI MiANPHUEMCTB, IO
MalTh CTpaTeTiuHe 3HAYCHHS Il €KOHOMIKHM Ta Oe3leKu JepKaBu»
Ne 454/2004 Bim 20.04.2004 p. mependadaeThes, MO i 9ac PO3POOICHHS
MPOEKTIB 3aKOHIB Mpo JlepkaBHuUi OromKeT YKpaiH! CpsIMOBYETHCS HE MEHIL
sk 10 % KomITiB, OTPUMAaHMX BiJ MPUBATH3ALIIT IepKABHOTO MaiiHa, Ha ]i-
HAHCOBY MiATPUMKY iHHOBAIIIMHOI iSUTBHOCTI TakuX MignpueMcTB. Hario-
HaJIbHOMY OaHKy YKpaiHM pEeKOMEHIOBAHO BXKMBATU 3aXOAIB 10 CTUMYIIO-
BaHHS y4acTi KOMEPIIHUX OaHKIB y JIOBTOCTPOKOBOMY KPEAUTYBaHHI iHHO-
BaIliifHUX MPOEKTiB BKA3aHUX IiAIPHEMCTB TOIIIO.

Kpim Toro, IlocranoBoro Kadinery MinictpiB Ykpainu «IIpo Bu3Ha-
YeHHS KPUTEPiiB BiTHECEHHS 00’ €KTIB Iep>KaBHOI BIIACHOCTI J0 TaKHX, L0
MAalOTh CTpaTeTivHe 3HAUEHHS /ISl eKOHOMIKH 1 Oe3mexu nepkaBm» Ne 999
Big 03.11.2010 p. BcTraHOBJIEHO TaKi KpUTepii BiTHECEHHS O 00’ €KTIB iep-
JKABHOI BJIACHOCTI, 1110 MAIOTh CTPATEr1uyHE 3HAYCHHS JIJIs1 EKOHOMIKH 1 0€3-
NIEKH JeprkaBu: 1) mianpuemMcTBa nanuBHO-€HEPTETHYHOTO KOMILIEKCY, SIKi
3a0e3MmeuyroTh 1iiCHICTh 00’ €IHAHO EHEePreTHYHOI cuCcTeMH YKpaiHu,
30KpeMa JHcIeTYepchke (OMepaTHBHO-TEXHOJIOTIYHE) YIPABIiHHS 3a3Ha-
YEHOIO CUCTEMOI0, EKCTUTYaTyIOTh MaricTpalbHi Ta MKACPIKaBHI eIIeKTpHI-
Hi Mepexi, aTOMHI eJIeKTPOCTaHMLii, T1ApOeNeKTPOCTaHII] 3 TPEOIIMH, IO
3a0e3Meuyr0Th BOJONIOCTAaYaHHs CIIOKUBAYAM; T1/IPOaKyMYJIFOI0U1 eNIEKTPO-
CTaHIIii Ta TiApoeneKTpocTaHIlii (KpiM MaluX TiAPOEIeKTPOCTAHIIIH),
JeprkaBHE MiANpueMcTBo « EHepropuHok», miANpreMCTBa, 10 MPOBAAATH
JISUTBHICTD 3 TPAHCIIOPTYBAHHS MaricTpalbHUMU r'a30- Ta HadTonpoBogaMu
i 30epiranHs y mig3eMHUX HaTO- Ta Ta30CXOBUINAX; 2) i AMPHEMCTBA, 10
3IMCHIOIOTh TPAHCIIOPTYBAaHHS XiMIYHUX MPOIYKTIB MaricTpaibHUMHU
TpyOonpoBoamMu Ta 00CIIyTOBYBaHHS TaKUX TPyOONpoOBOiB; 3) miampu-
€MCTBA, IO 31MCHIOIOTH TeO0JIOTiYHE BUBUEHHS 1 pO3pOOKY HaTOra30BHX
HaJp 3 METOI0 MOIIYKY Ta PO3BIIKHM PONOBHIL HadTH i razy, BUAOOYTKY
Ha(TH 1 ragzy abo ix 30epiraHHs, MOBEPHEHHS (3aXOPOHEHHS) CYNMYTHIX
i CTIYHUX BOJ, IHIIMX BiAXO/IB, IO BUIOOYBAIOTHCA B TMPOIIECI PO3BIAKU
1 po3poOKu pomoBHI HAQTH i razy; 4) MiANPHEMCTBA, K1 3IIMCHIOIOTH BU-
NoOyBaHHs Ta TepepoOKy KOPHCHUX KOTAJMH 3arajibHOICPKaBHOTO 3HA-
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YeHHS; 5) MiANPHUEMCTBA, 10 MPOBAAATH TONOrpado-reoae3nyHy i KapTo-
rpagiuHy AisUIBHICTH; 6) MIANPHEMCTBA, IO MPOBAIATH TiJPOMETEOPOIIO-
TiYHY AiSUTBHICTB; 7) MAMPUEMCTBA, IO MPOBAAITH MisIBHICTE y cdepi
TEJNeKOMYHIKallill, KOpUCTYBAaHHS PaiodacTOTHUM PECYPCOM Ta HaJaHHS
MOCIYT TIOIITOBOTO 3B’5I3KY, Jep KaBHI paJlio- i TeJIeKOMIIaHii; 8) miamnpu-
€MCTBA 3aJII3HUYHOTO TPAHCHOPTY 3arajJbHOI0 KOPUCTYBaHHS, a TAKOXK
NiATPHUEMCTBA aBTOMOO1JIBHOTO, MOPCBHKOTO Ta PiYKOBOTO TPAHCIIOPTY;
9) minpreEMCTBA aBiaI[ifHOT Ta pAKETHO-KOCMIYHOT IpoMuciioBocTi; 10) mif-
MIPUEMCTBA, BITHECEHI JI0 KaTeropii muBiiIbHOI 000poHw; 11) mignpueMcTBa,
KOHTPOJIb 32 IiSUTbHICTIO SIKUX 3 OOKY JAepsKaBH FapaHTye 3aXHCT IPOMaisiH
BiJ HACTIIJIKIB BILUTUBY HEKOHTPOJILOBAHOTO BUTOTOBJICHHS, BUKOPUCTAHHS
abo peaizamii HeOe3MeIHOT MPOMYKILil, MOCTYT a00 HeOe3neyHNX BHUPOO-
HUOTB; 12) xnibonpuiimManbHi Ta x;11003aroTiBesbHI TiANPUEMCTBA, IO
3a0e3IeuyIOTh pO3MIILICHHS 1 30epiranHs MaTepiabHUX IHHOCTEH JIepkKaB-
HOTO pe3epBy, B TOMY YHCIi MOOLTI3aIiifHUX 3amaciB, Ta 30epiraHHas mpo-
OyKLii Jep>kaBHOTO iHTepBeHUiitHOTO QoHay; 13) mianpuemcTsa, sKi cTa-
HOBJISITh HAYKOBHI 1 HAYKOBO-TEXHIYHHUN MTOTEHIIAI IEPXKABH Ta € BAKOHAB-
LSIMU 3arajbHOJEPKABHUX LIJIBOBUX HAYKOBO-TEXHIYHHUX HpOIrpam
1 IepKaBHUX 3aMOBJIEHb; 14) mianpueMcTBa-cy0’€KTH MPUPOAHUX MOHO-
TIOJTiH, SIKi MPOBAASTh MisUTLHICTH HA 3aralibHOIEPYKABHOMY PUHKY TOBApIB;
15) miampuemcTBa, YacTKa MPOAYKLII SKUX HA 3arajbHOICP)KaBHOMY PHH-
Ky TOBapiB, 10 Ma€ BAKJINBE COLalIbHO-EKOHOMIYHE 3HAYCHHS], IEPEBUILLY€E
35 BizcoTKiB a00 Ti, SIKi Pa3oM 3 OAHUM 200 JBOMA IHIIUMHU MiAIPUEMCTBA-
MH MaroTh Ha TAKOMY PHHKY CYKYITHY YacTKy, 110 nepeBuirye 50 BiACOTKIB,
a0 He OLIbLIE HIXK 3 YOTUPMA IHIIMMH MiANPHEMCTBAMH MalOTh Ha TAKOMY
PHHKY CYKYITHY 4YacTKy, o nepeBuinye 70 BigcOTKiB; 16) mianpueMcTea,
CepenHBO00TIKOBA KiTBKICTh IITATHUX MPAIiBHUKIB SKUX MEPEBUIILYE 5 THC.
oci0; 17) mignpueMcTBa, SIKi HaJeXaTb 0 KaTeropii BEJIMKUX IUIATHUKIB
IIOJIaTKIB.

Taxum 4MHOM, BCTaHOBJICHO, IO y BKa3aHii [locTaHOBI BiCyTHE WiTKe
BU3HAYECHHS MOHATTA «IIiAIPUEMCTBO, SIKE Ma€ CTpaTeriyHe 3HAYSHHS AJIS
CKOHOMIKH 1 Oe3MeKH AeprKaBu» Ta BIACYTHIM HMOPSAOK HaJaHHS ITiIpU-
€MCTBaM Jep>kaBHOI ()OPMHU BIACHOCTI CTAaTyCy «IIANPHEMCTBO, SIKE Ma€
CTpaTeriyHe 3HAYCHHs AJIsl EKOHOMIKH 1 Oe3MEKH JeprKaBu».

[IpoBenenunit HaMy aHalli3 BUIE3a3HAYEHUX HOPMATHBHUX JOKYMEHTIB
00yMOBITIO€ HEOOXiHICTh 3aIPOIIOHYBATH aJIbTEpHATHBHE (aBTOPCHKE) BU-
3HAYEHHS MOHATTS «HIANPHUEMCTBO, SIKe Ma€ CTpaTeriyHe 3HAYEeHHS AJIs
EKOHOMIKH 1 O€3MEKH JIePIKABI».
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[liznmpueMcTBO, sike Mae cTpaTeriyHe 3Ha4EeHHS I €KOHOMIKH 1 0e3-
MIEKH JIepKaBU, — 1€ Cy0’ €KT TOCTIOMApIOBAHHS JEPKABHOTO CEKTOPY
E€KOHOMIKH, SIKOMY HaJIe)aTh a0 3a SIKUM 3aKpiIUIeHi 00’ €KTH Jep KaBHOT
BJIACHOCTI, y TOMY YHMCIIi KOPIIOPAaTHUBHI NpaBa Jep>KaBU y CTATyTHUX Karli-
Tallax TOCMOJIaPChKUX TOBAPUCTB Ta SKUH BiJNOBiae xo4a 6 oJHOMY
3 KpUTepiiB, BU3HAYEHUX 3aKOHOAABCTBOM YKpaiHH I[0A0 BKA3aHUX MPABO-
BiTHOCHH, 1/a00 Y BCTaHOBICHOMY MOPSIIKY BHECEHUH A0 MepemiKy mia-
MPUEMCTB, SIKI MAIOTh CTpATeTivYHe 3HAYCHHS JJIs CKOHOMIKH 1 Oe3MeKn
JeprKaBU.

3a3zHaueHe BU3HAYCHHS M AKPIIITIOEThCS (PaKTHIHOIO HAsIBHICTIO B ISKUX
rajy3sx eKOHOMIKHM YKpaiHu, 30KpeMa B 3aIi3HUYHIN rany3i, cy0’ eKTiB roc-
MOAAPIOBAHHS, SIKi 32 CBOIMH XapaKTEPUCTUKAMHU BiATIOBINAIOTH KPUTEPIIM
BiZIHECEHHS MiINPHUEMCTB O TAKHX, [0 MAIOTh CTpareriuHe 3Ha4YeHHS IS
CKOHOMIKH 1 O€3IeKH JIepKaBH, ajie 10 BkazaHoro [leperniky He BHECEHI.

Ha croronni [locranoBoro Kabinery MinictpiB Yipainu «IIpo 3arBep-
JDKEHHS TepesiKy MiJNpUEMCTB, SIKi MalOTh CTpaTeTiuHe 3HAUYEHHS IS
eKOHOMIKH 1 Oe3neku aepxkasu» Ne 1734 Bix 23.12.2004 p. 10 BKa3zaHOTo
[lepenixy Baeceni 10 gep>kaBHUX MiAIPUEMCTB Ta 7 BiIKPUTHX aKI[iOHEP-
HUX TOBAapUCTB, Y CTaTYTHHX KalliTanax sIKUX € KOpIIOpaTuBHI Ipasa JIep-
JKaBH, Ta SKI HAJIEKATh J0 3aIi3HUYHOI Taay3i YKpaiHu.

OnHak HaMy BCTaHOBIIEHO, 10 10 cdepu ynpasiiHHs JepxaBHOT aa-
MiHiCTpauii 3a1i3HIYHOTO TPAHCIOPTY YKpaiHU HaleXXuTh JlepikaBHe mia-
MIPUEMCTBO «YKpPATHCHKUH JIepyKaBHUI LEHTP 3 eKCIUTyarallii cremiaii3o-
BaHuX BaroHiB» (Kox €/IPIIOY 1056362) (nani — AIl Ykpcnensaron).

OcHoBHIMU HarpsiMaMu AistibHOCTI JI1 YkpcenenBaroH €: KanitanbHHH,
KaIliTalbHO-BII0YIOBHHI 1 IEMOBCHKUN PEMOHT BAHTAXKHUX BaroOHIB; CKC-
ITyaramis # 00CITyroByBaHHS CIeIialli30BaHUX BaroHiB; peMOHT i (hopMy-
BaHHsI KOJNICHUX Tap; BUTOTOBJICHHS 3allaCHUX YaCTHH AJIS 3aJi3HUYHOTO
TPaHCHOPTY; HaJaHHS TPAHCIIOPTHO-EKCIEIUIIIMHUX ITOCIYT i1 9ac mepe-
BE3EHHS €KCIIOPTHO-IMIIOPTHHUX, TPAH3UTHHX Ta IHIIMX BAHTAXXiB; BUTOTOB-
neHHs OyniBeIbHHUX BUPOOIB 1 MarepianiB Tomo. [lignpuemMcTBo Bomoaie
BEJTMKUMHU BHPOOHUYHMMHU TIOTYKHOCTSIMH, K1 JIO3BOJISIIOTH BUKOHYBATH
pemoHT 10 7500 BaHTa)XHHUX BaroHiB Ha pik [3].

Kpim toro, II1 YkpcneuBaron HalneXuTh A0 KaTeropii BEMIMKUX ILIaT-
HUKIB MTOJATKIB, 110 MiATBEPKYETHCS HOTO BKIIOUCHHSIM 3a HOMepoM 178
1o Peectpy Benmukux TuraTHUKIB mogaTtkiB Ha 2013 pik, 3rimHO 3 HaKa3oM
HeprkaBHOi moAaTKoBoi ciykou Yipainu Bix 17.09.2012 Ne 837 «Ilpo 3a-
TBep/KeHHS PeecTpy BeNnMKUX IUTaTHHUKIB moAatkiB Ha 2013 pik» [4].
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Ha mincrasi BumeBukianieHoro Boavaernes, mo I Ykpcnensaron
€ T INPUEMCTBOM 3aJTI3HUYHOTO TPAHCTIOPTY 3arajibHOr0 KOPUCTYBaHHS —
Cy0’€KTOM TOCTIOIaPIOBAaHHS JIEPKABHOTO CEKTOPY €KOHOMIKH Ta HAJIE)KUTh
JI0 KaTeropii BeIMKUX MIATHUKIB MMOJATKIB, TOOTO BIAMOBIAA€ TBOM KpUTE-
pisiM BiJIHECEHHS JIO TEPENiKy MiJIPHUEMCTB, SIKI MalOTh CTpaTeriyHe 3Ha-
YeHHS ISl eKOHOMIKH 1 Oe3meKu JepkaBu, 3aTBepukeHnM [locTanoBoro
Kab6inety MinictpiB Ykpainu «IIpo Bu3Ha4eHHS KPUTEPiiB BigHECEHHS
00’ €KTIB JIep’KaBHOT BIIACHOCTI JIO TAKHX, III0 MAIOTh CTpaTeriyHe 3HAYCHHS
JUTST eKOHOMIKH 1 6e3mekn neprxaBm» Ne 999 Bin 03.11.2010 p., ane He BKITFO-
yeHuM 70 [lepeniky mianpueMcTB, sIKi MalOTh CTpaTeridyHe 3HaYeHHS AJIs
CKOHOMIKH 1 O€31eKH JIepKaBH.

Taxum yrHOM, BOadaeThCs, mo 11 Ykperensaros ae-¢hakro € miamnpu-
€MCTBOM, SIKE Ma€ CTpaTeriyHe 3HAYCHHsI AJ1s1 EKOHOMIKH 1 Oe3MeKH Aeprka-
BH, a Jie-I0pe BKa3aHOTO CTAaTyCy He Mae.

Taxox 10 Bkazanoro [leperniky He yBIHIIIN TaKi Aep>kKaBHI MiAMPUEM-
CTBa 3aJI3HUYHOTO TPAHCIIOPTY 3arajbHOr0 KopuctyBaHHs (Hanani — 1),
SIKI KpIM I[bOTO HaJIe)KAaTh JI0 KaTeropii BEIMKUX IUIATHHUKIB IOAATKIB, 5K
JIT «YkpalHChKHi IepKaBHAN IIEHTP TPAHCTIOPTHOTO cepiicy “Jlicku™» —
inentudikaniiauii koq €JIPIIOY (mami — kox) 01069755; A1 «Ykpain-
ChKHH LIEHTP MeXaHizamii KosiiHuxX pooit» (kox 31349738); II1 «Vupas-
JIHHS IPOMHUCIIOBUX MiAIPUEMCTB JlepkaBHOI aqMiHiCcTparii 3a1i3HIIHOTO
TpaHcnopty Ykpainm» (kox 24249750); Il «YkpaiHChKuii TpaHCIIOPTHO-
JiorictuuHui neHTp» (ko 34619229); 11 «/lapHunibkuii BATOHOPEMOHTHHI
3aBomy (kox 14294471); 11 « VkpaiHChKHIA TepyKaBHAN EHTP 3aTI3HUIHUX
pedprxeparopHUX mepeBe3eHb “YikppedTpanc”» (kox 24210297). Kpim
TOTO, 10 BKazaHoro [lepeniky He yBIHIIIHM Taki MiANPUEMCTBA 3aTiI3HHYHOT
raiysi, sSKi HaJexarb 0 Kareropii BENWKUX IJIATHUKIB monaTkis, sk JI1
«BinaunaTpancnpunan (kog 01057491) ta 11 «IIpoekTHO-KOHCTPYKTOP-
ChbKE Ta TEXHOJIOTIYHE OHOPO pyxoMoro ckiany JlepskaBHOI agmiHicTparii
3ali3HIYHOTO TpaHCTIOPTy YKpainm» (kox 16296913) [5].

VYce BUILlEHaBEEHE CTBOPIOE peabHy 3arpo3y IUIsl EKOHOMIKH 1 Oe3-
KU JICP)KABU y BUIISAII MOYKIIMBOCTI HEBKJIIOUECHHS Ta/a00 BUKIIFOYCHHS
3 ykazaHoro [leperniky mianmpueMcTB nep>kaBHOI (JOPMH BIACHOCTI 3 TIO-
JATBIINM X Bi4y>KEHHSM (TPUBATH3AIIIEI0) IHO3EMHUM IOPUINYHUM 200
¢bi3u4HUM 0cobaM.

VYkazane npsaMo cynepednts 1. 4.3.3 Crparerii HamioHaIBEHOT Oe3MeKn
VYkpainu, 3riHO 3 SKMM OJHHUM i3 KITFOYOBHX 3aBAaHb MOMITUKH HALliOHAIb-
HOT Oe3leku y BHYTPILIHIN cepi € 3a0e3eueHHsT eKOHOMIYHOT Oe3IeKu
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VYkpaiHu NUISIXOM MHiJABUINEHHS ¢(EeKTUBHOCTI JIEPKABHOTO KOHTPOIIIO 32
JUSUTBHICTIO TATIPUEMCTB, 1110 MalOTh CTpATerivHe 3HAYSHHS JIsl EKOHOMi-
KU Ta Oe3MeKH JIepKaBH.

[linObuBatoun miACyMOK, MOUIBHO 1€ pa3 IMiJKPECIUTH, IO I YCy-
HEHHS TOAIOHUX MPaBOBUX KOJI3il Ta ISl 3MIIIHEHHS €KOHOMIYHOT 0e3-
MeKy YKpaiHH NUITXOM HEAOMYIIEeHHS IPUBATH3ALlii T IMTPUEMCTB JeprKaB-
HOI ()OpMH BIACHOCTI, sIKi MalOTh CTpaTeTiuHe 3HAYCHHS JJIT €KOHOMIKH
1 6e3meKn epKaBy, Ha HAIly TyMKY, HEOOXiTHO yXBaJHTH €IWHI KpUTEPil
BiJIHECEHHS 00’€KTIB JEPKABHOI BIIACHOCTI JI0 TAKUX, 1[0 MAalOTh CTpaTe-
riYHe 3HAYCHHS JIUIsl eKOHOMIKY 1 Oe3IeKH JepiKaBH, TIOPSI0K 3aCTOCYBaH-
Hsl BKa3aHUX KPUTEPIIB Ta MOPSIOK MOJAHHS 1 PO3MISAY MPOIIO3UILIH Jist
HaJIaHHS MIAMPUEMCTBY BKa3aHOTO CTATYCy IIJISXOM CHCTEMAarh3allii BCiX
MiA3aKOHHUX HOPMATHBHUX aKTiB YKpaiHU y BUIVISAL 3aKOHY YKpaiHU.
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IIpoxonbes P. Ilpexnpustus, uMewnue crparernyeckoe 3Ha4eHue 1151
IKOHOMMKH U 0€30I1aCHOCTH: NPOO/IeMBbI IPABOBOI0 PeryJIUpPOBAHUSA

B crarse onpeneneHsl mpoOIeMHBIE aCTIEKTHI OTHECEHHMS Ha 3aKOHOAATEIIbHOM
YPOBHE MPEANPUATUN JKETE3HOAOPOKHOM OTpaciau YKpauHbl K TAKUM, KOTOpPbIE
HUMEIOT CTpaTernyeckoe 3Ha4eHHe JIJIsi SKOHOMUKH U O€30MaCHOCTH roCy1apcTBa.

Takoke B cTaTbe OCBEIIEHBI IIPOOJIEMBI TPABOBOTO PETYIUPOBAHUS MTPEATIPH-
SITUH, KOTOPBIE HUMEIOT CTPATErHueCKOe 3HaUCHHE U151 SKOHOMHKH 1 0€3011aCHOCTH
rocyzapcTna.

Knroueswie cnoga: npepuATHS KEIE3HOAOPOKHON OTpaciy YKpanHbl, CTpa-
TErM4YecKoe 3HAYCHUE TSI SKOHOMHUKHU M O€30IIaCHOCTH IrOCyIapCTBa.
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Prokopiev R. Enterprises having strategic value for economy and safety:
problems of legal regulation

In the article the problem aspects of the assignment at the legislative level of
the enterprises of the railway industry of Ukraine to such, which have strategic
value for economy and safety of the state.

Also in the article highlights the problems of legal regulation of enterprises
that are of strategic value for economy and safety of the state.

Keywords: enterprise of railway industry of Ukraine, strategic value for econ-
omy and safety of the state.
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VK 340.12 C. Consap, 3pobyBay xadenpu teopii gep-
>KaBM i paBa HanioHanbHOTrO yHiBEpCH-
teTy «lOpupnyna akagemia Ykpainu imeHi
SApocnasa Mynporo»

IpomapmAHCHKe CYyCIIiIBCTBO:
3araJIbHOTEOPEeTNYHI X0 O BUSHAYEHH A

V crarTi y3araJpHIOIOTHCS HaBeAEH] B HayIli I IXOAH 10 PO3KPUTTS IIPHUPOIU
1 CyTHICHUX 03HAK IPOMAAHCHKOIO CYCIHITLCTBA B CyJaCHHX yMOBAX. ABTOp 00-
IPYHTOBY€ TOUKY 30pY, 3T1IHO 3 KO0 HAHOLTBIII IOBHE YABICHHS PO IPOMA/IAHChKE
CYCIITBCTBO CHOTOIHI HA/a€ MiIXiM, IO PO3KPUBAE HOro K chepy BiIbHOI KoMy~
HiKalii y9acHHUKIB CyCIIJIbHUX BiZIHOCHH, B OCHOBI SIKOI — HE POIUHHI 3B’S3KH,
a MeTa peai3yBaTH IeBHI CIiJIbHI iHTepecH (IONITHYHOTO, COLIAIEHOTO, €KOHO-
MIYHOTO, KyJIETypPHOTO YH iHIIIOTO XapakTepy) 1032 IHCTUTYTaMH IyONiYHOT BIIaIH.

Knrouosi cnosa: TpoMajsIHCHKE CyCIIIIBCTBO, IEMOKpATisl, TpaBOBa JieprKaBa,
iHTEpEC.

I'poMagsHCHKE CYCHUIBCTBO — OJIHE i3 KIIFOYOBUX MOHATH CY4acHOI
OpUCTIpYACeHITii, TToiToorii, gimocodii, corionorii. Amke 1e «OiabII
cepiio3He, HiXk JeMOKPaTisi, Tacjio, OCKIIIbKHU MOHITTS «[POMAJITHChKE CyC-
MMIJTECTBO» BKAa3y€ HAa KOHKPETHI IHCTUTYIIIHI YMOBH 1 HEOOXiTHUH iCTO-
puunuii koHTeke™ (E. [enHep), «cBoro pomy 3HaK 4acy a00 KOHIICTITyalb-
Huit ko enoxu» (3. T. Tomenkosa).

Cnin BU3HATH, 1110 TUTAHHS CTAHOBJICHHS Ta (DYHKIIIOHYBAaHHS IpOMa-
JITHCHKOTO CYCIIUTECTBA 3aBK U TIepeOyBaTH B IICHTP1 HAYKOBUX JTOCIIIPKEHD
SIK FOPUIMYHUX, TaK 1 IHIIMX CYCHUIBHUX HayK. J{o HalO1IbII TPYHTOBHUX
TIpaIh i3 BKa3aHuX Mpo0ieM BiqHOCATh nocmimkeHHs E. Aparo, I. ApeHnr,
A. Brieka, 0. I'abepmaca, E. T'ennepa, P. lapennopda, J. Kina, JI. Kona-
koBchKi, /Ix. JI. Koena, P. Ilarnema, A. Cenmirmena, JK. Kepmana i P. ®@ac-
caepa Ta iHmmX. Cepes BITYU3HSIHHUX 1 POCIHCHKUX BUCHHX, IO 3POOHIH
CBilf BHECOK y PO3B’s3aHHS MPOOJIEM, TIOB’I3aHUX 13 €BOIIOIII0 Teopii
IPOMAJITHCHKOTO CYCIUIBCTBA, clliff Ha3Batu B. Bapusnina, B. Jlemuosa,
®. Kanaka, A. Kapacs, B. KaszeBa, A. Konomiii, A. Kouerkona, I. Kpapuen-
Ka, JI. Mamyta, B. Mopryna, A. Ogunuosy, I. Opiosy, 4. [Taceka, FO. Pe3-
Hika, A. Conosiiosa, B. [llnHKapyKka Ta iHIIHX.

VY 1isloMy MaeMo KOHCTaTyBaTH, 10 3 TPOOIEMATHKU TPOMAITHCHKOTO
CYCIIbCTBAa HAKONTMYEHO 3HAYHUH 00CAT HAYKOBHUX Ipallb, 1[0 3yMOBITIOE
HEOOXiHICTh y3araJlbHEHHs] THX OCHOBHHX MIJIXOJIB JI0 BU3HAUCHHS TPO-
MaJTHCHKOTO CYCITIIBCTBA, IO MPEACTABJICHI B HAYIII.
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I'pomansiHCBKE CYCIIIBCTBO CHOTOAHI 3100yBae BU3HAHHS €IEMEHTY
MIITHOTO (PYHIAMEHTY MOJIITHYHOT CUCTEMH, HaBITh OB BAXKIIMBOTO, HIJK
BibHI BuOOpH [1, c. 180]. Sk cipaBeAnnBO BiJl3HAYAETHCS B JiTEparypi,
«HOTO PO3yMiHHS Ma€ CHJIIBHO PO3MHTI XapaKTEPUCTUKH 1 pa3oM 3 THM BiJl-
4yyBae Ha co0l 30BCIM Pi3HI HiAX0AU 10 BU3HAYCHHS CBOET CYyTHOCTI 3 OOKY
BYCHHX-TIOJIITOJIOTIB, COIIOJIOTIB Ta FOPUCTIBY [2, c. 82]. «[loHATTS rpoma-
JSTHCBKOTO CYCHIBCTBA HAaraaye MmocMimKy YemmupcehbKoro Kota, mo Imo-
CMIXa€ThCSI HAM CKpi3b, 33 BUHATKOM JIMIIE THX MICIb Y CBITi, JI¢ BCE I
MaHYIOTh aBTOPHUTApHi pexxuMm» [3, c. 27].

Cepen icCHYIOUYHX HiIXOAIB 10 PO3YMiHHS IPOMaITHCHKOTO CYCHITBCTBA
MU MPOMIOHYEMO BUJIUIUTH TaKi OCHOBHI TPyIIH:

1. lupokuit miaxia, MPUOIYHIKY SKOTO ITiJI TPOMAaTHCHKUM CYCIIiNTb-
CTBOM PO3YMiIOTh IIEBHUH €Tall PO3BUTKY OyAb-sIKOTO CYCIiNbCTBA. 3a Ta-
KOT'O TIXOly «I'POMaJITHCBKICTBY CTA€ XapaKTEPUCTUKOIO BCHOTO CYCITiIb-
CTBa B IIJIOMY, Y TOMY YHCII JEPKaBH SIK OJHOTO 31 CKJIaJOBHUX €IIEMEHTIB
TaKOTo CyCITiIbCTBA.

[puXUITPHUKY HABENICHOTO TiIXOy BUXOJISTS 13 TOTO, IO TPOMa/STHChKE
CYCIIIJIBCTBO HE € IHCTUTYIIHHIM (DEHOMEHOM TIOPS 13 TAKUMH CyCITUTEHIMHI
1HCTUTYyTaMu, sIK Iep>KaBa, apTis, TpoMaJIchka opranizauis. Lle He yTBopeH-
HS, IKE B IHCTUTYI[IHHOMY CEHCI1 YMMOCH BIJIPI3HSETHCS BiJl CYCILIBCTBA SIK
couiasibHOTrO (heHOMEHY. [ poMansiHChKE CYCHUIBCTBO € XapaKTEPHUCTHKOO
CYCIILIBCTBA 3 TOUKH 30py MOTO caMOOpraHiszarii, CTyneHs pO3BUTKY AEMO-
Kparii, peanizarii npas i cBOOO JFOMHH 1 TPOMAJITHUHA, BUKOHAHHS FpoMa-
JISTHAMH CBOIX MOJITUYHMAX 000B’sI3KiB. BiIMOBIHO, SKIIO CITiTyBaTH BKa3a-
Hill KOHLIENLii, TepMiH «TPOMAaJSIHChKE CYCHITLCTBOY» O3HA4Ya€e MEBHUI THIT
CYCHLJILCTBA 3 BIAMOBIJIHUM PIBHEM COILIaJIbHOTO, EKOHOMIYHOIO, HOMITHY-
HOTO, KyIBTYpPHOI'O Ta IIPaBOBOTO PO3BUTKY [4, c. 76].

Take po3yMiHHS TPOMaJITHCEKOTO CYCIiIbCTBA 1€ HA3UBAIOTh TCHETHY-
HHUM 200 06’ €KTHBICTCHKUM. M1oro 06CTOI0TE Taki BigoMi 3aXiaHi moiTo-
noru, sk P. Apon, B. I'asen, E. I'exnep, 1. Kin, B. Knayc, /1. Komna,
K. ITonmep. VY ninomy, Take Bu3Ha4eHHsI (PaKTHYHO 30ira€ThCst 3 HOHATTAM
JeMOKpaTii, HOro BUKOPHCTaHHS HE JI0J]a€ HOBOTO PO3YMiHHS TPOMAJISIH-
CBKOTO CYCIIJIbCTBA, & OTXE, BUSBISIETHCS 3aiBHM.

2. Iligxin, y Mexax sSIKOTo IijJi FPOMaASIHCHKUM CYCHUIBCTBOM MPUAHS-
TO PO3YMITH KOMIUIEKC YCiX IM03aJIepKaBHUX cycninbHuX BigHocuH (P. Ja,
I'. I Himirencekiit, . T. XKoBryH, A. A. 3iHoB’€B, I Woar, ®. Konmopi,
M. Mapkyc, M. Monnap, B. B. Mocrosuii, A. Cenimxmen, A. K. Ynenos,
E. Xankim).
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3a Takoro miAXoay rpoMajsHChKE CYCHUIBCTBO 3asBIsi€ PO cede sIK
npupoaHa ¢hopma Oro3ullii aBTOPUTETY BiIaau |5, ¢. 14], po3BHUHYTa CUCTE-
Ma CyCIHiJIbHUX BiZIHOCHH, OCHOBY SIKOi CKJIa[Jaf0Th HEepKaBHI BITHOCHHH,
IO PeaizyloThCs B TiSUIBHOCTI IHCTUTYTIB IPOMaITHCHKOTO CYCIILCTBA —
MOJIITUYHUX MapTisX, TPOMAJICHKUX OpTaHi3aiisiX, iHilliaTUBaX, rpoMaj-
CBKHX pyXax, HeJlep’KaBHHX 3ac00ax MacoBoi iH(opmarlii, 3M1iHCHIOIOTh
BU3HAYAJILHUH BIJIMB Ha JisUTBHICTH OPraHiB Aep:KaBHOI BIagu Ta MPOTH-
JII0TH 1 y BUIAAKy MOCWIJICHHS aBTOPUTAPHUX TEHACHIIH.

I'poMaasHCBKE CYCHIIBCTBO, TAKMM YHHOM, PO3DIISAAETHCS SIK OCOOIH-
BUH COLIIOKYNBTYPHUH MPOCTIP, B AKOMY (HOPMYETHCSI cCCTeMa HelepiKaB-
HUX CYCIUJIBHHX 1HCTUTYTIB 1 BIIHOCHH, IO CTBOPIOIOTH MOXKIIUBICTH
1 yMOBH B paMKax 3arajJbHONPUIHATUX IPABOBUX HOPM KOXKHIH JTFOAMHI SIK
CaMOCTIHHOMY Cy0’€KTy CYCHUIBHOTO JKUTTS peajli3yBaTu CBOi IpOMajisiH-
CBKi TpaBa, 33/I0BOJILHATH CBOT MarepiaibHi i JyXoBHI motpedu. CyTHICTD
TPOMAISTHCHKOTO CyCITiJIhCTBA BU3HAYAETHCS MIPOFO 1HANBITyaTbHOT CBOOO-
T, CAaMOIIIHHOCTI 1 CAMOBU3HAYCHHSI OKPEMO B35TOi OCOOMCTOCTI B CyC-
MMUJIBCTBI, @ HOTO 3MICT — B3aEMOZIEIO 1 B3aEMOBIHOIIEHHAM HE3aIEHKHUX
OJIMH BiJl OJTHOTO 1 Bi/T AepKaBH iHIUBIIIB.

V winomy, igest po3MeKyBaHHS TPOMaISTHCBKOTO CYCHUIBCTBA 1 AepKa-
BY BHHUKIA B €Bpori Hanpukiaii XVIII ct. i po3pobisnacs Ha modaTky
XIX ct. TepMmiH «rpoMaAsHCBbKE CYCIITBCTBOY» (societas civilas), sxuit
TpaIuLiiHO 32CTOCOBYBABCS AJIs IO3HAYEHHS! MUPHOTO MOJITUYHOTO JIay,
KEPOBAaHOTO HA OCHOBI 3aKOHY, CTaB 3aMICTh I[OTO BUKOPUCTOBYBATHCS JIJIs
MMO3HAYEHHS OKPEMO1 IHCTUTYIIOHAEHOT cpepH KUTTS, sSKa He 30iracThes
3 IHCTUTYTaMH AEpKaBHOI BJIaH, 110 iCHYIOTh Ha TaHiil TepuTopii [6, c. 18].
B. B. Peuniipkuii, Tako)x BUXOASYH 13 pO3MEKYBaHHS JABOX chep — rpoma-
JSTHCHKOTO CYCITITECTBA 1 IepyKaBH, BKA3y€ Ha BIIMIHHICTH iX MPIOPUTETIB.
SKmo i Aep’KaBU TaKUMH MPIOpUTETaMM 3aIHLIAIOThCS Oe3leka, cTa-
OUIBHICTh, MOPAOK 1 3aXHUIIECHICTh, TO IJI TPOMAJSHCHKOTO CYCILIbCTBA
MpiopUTETaMu CTAIOTh CBOOO/A, IHIIIaTHBa, TUHAMI3M 1 CTIOHTaHHA aKTHB-
HicTh [7, ¢. 90].

Ha namy pymKy, BU3HaYCHHSI TPOMaISTHCBKOTO CYCIIIBCTBA SIK 0CO0-
JIMBOI No3ajep:kaBHOI cepu Mae O€3yMOBHI NepeBaru Haja TIIyMaueHHIM
Horo K 0COOJIMBOTO CTaHy CycHiibcTBa. BoHO BiOMBae peasbHi mpouecu
PO3BHTKY CYCIIJILCTBA 1 HOTO COMIANBHOI CTPYKTYPH, OCKLUIEKHA BUXOJUTh
13 BU3HAYAIIbHOTO YHHHHMKA JIFOICHKOT TisITPHOCTI — IHTEPECiB; BHOKPEMITIOE
MUTaHHS PO B3a€MOBITHOCHHH IPOMAISTHCHKOTO CYCIIIBCTBA 1 JepiKaBH,
HaJal0uu oMY iICTOTHOTO 3HAY€HHS Y CYCHIJIBHO-IIONITUYHOMY JKUTTI.
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Pa3om i3 THM MU HE MOXKXEMO He ITOMIYaTH, 10 30CEePEIKESHHS TOCITITHUKIB
TITBKH Ha IIMPOKOMY BH3HAYE€HHI TPOMAISTHCHKOTO CYCITLTBCTBA YaCTO MPH-
3BOJIMTH JI0 HEBUIIPABIAHOTO MPOTUCTABJICHHS OO JIepKaBi, aKI[CHTYBaH-
HS yBary JIMIIE Ha CAMOCTIHHOCTI Ta HE3aJeKHOCTI BiJ Hel. YHaCHTiIoK
LBOTO 3BYXKYETHCS 3MICT I'POMAJISIHCHKOTO CYCIIILCTBA, BTPAYa€ThCs
00’€eKTUBHICTH Horo po3rmny [8, c. 51].

Tak, BKa3zy€eThCs, 10 3aTraIbHUM HEIOJIKOM ITiAXO0Ty, BIAMIOBIAHO 10
SIKOTO BHOKPEMITIOIOTHCS JIUIIE JIBl chepu — aepxkaBa Ta rpOMaIsTHChKE
CYCHIITBCTBO — € Te, IO CTPYKTYypa IPOMAJITHCHKOTO CYCHIILCTBA BU3HA-
YAETHhCS 3@ «3AJIUIIKOBUM MPUHIIUIIOM», TOOTO MUISXOM BUKJIFOUCHHS 13
COIIJIBHOTO JKUTTS JIeP>KaBHOTO Hayaia i JAeSKUX acleKTiB IyOiIiqHOTro
mpasa [9, c. 26].

3. Touxka 30py, BIAMOBITHO J0 SKOi € TaKi OCHOBHI C()epH CyCIiIbHOTO
KUTTSA: MyOmniuHa cdepa (TodTo cdepa peamizallii 3araJbHOTO CyCITEHOTO
iHTEpecy, a Tomy — cdepa QpyHKIioOHyBaHHS MyONiYHOT BIaaAN), EKOHOMIY-
Ha cdepa (B AKiil BinOyBaeThCs peaiizallis CyTo eKOHOMIYHUX iHTEpECiB
1 PO3BUTOK SIKOT € MOYKJIMBUM SIK 32 YMOBH HasiBHOCTI I'POMAaJSIHCHKOTO
CYCHiIbCTBA, TaK 1 B yMOBax Horo BiJicyTHOCTI abo ciabKocTi), ciMeiiHa
cthepa i, HapemTi, TpoMaachka cdepa, ToOTO cdepa BUTHHOT KOMyHIKaIlii
YJICHIB CYCIIUILCTBA 3 METOO peaji3allii IeBHOro CIUILHOTO IHTEpecy, cde-
pa peanizaii ceodomu’'. Takuit miaxin BinoBigae «rabepMaciBebKii» ifef,
3a SIKOIO TPOMAJITHChKE CYCIUIBCTBO MOKJIMKAHO 3/1IHCHIOBATH KOHTPOJIb 5K
3a Iep>KaBolo, CTPUMYIOUH 11 B 3a3iXaHHI Ha OCOOHCTY, TOMITUYHY, KYJABTYP-
Hy, TPOMaJICbKy CBOOOIY TPOMAJISH, TaK i 3a KamitajoM. «Te, 1o MaeTbes
Ha yBa3i MiJ] K POMaSTHCBKHM CYCIJILCTBOMY ChOTO/IHI, 32 KOHTPACTOM 31
3MiCTOM MapKCHCTCHKOI TPpaaullii, OUTbIIE HEe BKIIOUAE [B ce0e] EeKOHOMIKY,
3aCHOBaHy Ha MPHUBATHOMY IPaBi i KEpOBaHy 3a JOMOMOTOI0 PHHKY Ipalli,
KaritanoMm i ToBapamu. [1IBuiie 3a Bce, BOHO CKIAa€ThCs 3 TUX HEYPSI0-
BHX 1 HCCKOHOMIYHMX 3B’SI3KiB 1 JOOPOBIIBHHUX aCOLiallii, SIKi BTUIIOIOThH

'Y pemro iHIIMX TepMiHax Leil caMuil HifiXiX MOaHO B KOMEKTUBHIi MoHOTpadii
«[ToniTn4na cucrema i TpoMajiAHChKE CYCIIiIbCTBOY», aBTOPU AKOI BKa3yIOTh Ha YOTUPU
OCHOBHI cepy rpOMajiAHCHKOTO CYCIIi/IbCTBA: MOMITUYHA — Lje BifHOCHH, 1110 BUHVKA-
I0Tb y 3B’5I3KY i3 3a/J0BOJIEHHAM MOTITUYHUX iHTepeciB i cBOOOJ IIAXOM 3abe3IedeHH
Y4acTi rpoMajisiH y pi3HOTO pojy MapTiAX, pyXax, Iep>KaBHUX i TPOMaJChbKMX CIIpaBaXx,
acollialisgx; eKOHOMiuHa — 1le eKOHOMI4Hi BIiTHOCMHM i HacaMIepes BiTHOCUHY BJIaCHOCTI;
conjiazbHa — Ije yTBEPIPKEHHA CEPENHbOrO K/Iacy; JyXOBHA — 1€ Bifjj3epKajleHHsA IIPOLIeCiB
byHKLioHyBaHHA i PO3BUTKY I'POMafiiHCBKOTO CYCHiJNIbCTBA Y CYCHiNbHIN Ta
iHAUBiAyanbHIl CBIOMOCTI y BUMIAAI HAYKOBMX TeOpiit, KOHIeMLii i y dopmi O6ymeHHOI
CBiZJOMOCTI, )XUTTEBOTO JOCBiNY, TPaANIIiN [10, c. 37].
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KOMYHIKalliiHI CTPYKTypHU MyOniyHOi cepH B CyCHiIbHOMY KOMIIOHEHTI
xutTeBoro npoctopy («life world»)» [11, c. 366]. 3a Takoro migxoay 3 iH-
CTUTYLIHHOT TOUKHU 30py OO IPOMaASHCHKOTO CYCIIiIbCTBA HAJEKATh «He-
Jep>KaBHI Ta I03a€KOHOMIUHI COI03U Ha JOOPOBIIBbHINA OCHOBI».

OTxe, 32 BKa3aHUM IiJIXOIOM, «CYCITUTbHE YKUTTSI B Cy4aCHOMY CBITI
MIOMUTSIETHCS. HA TPH Pi3HI cepr — NepikaBy, EKOHOMIKY 1 TPOMaISTHChKE
cycninscTBo» [12, c. 50], a rpoMansHCBKE CyCiIbCTBO SBIISIE COOOI0 «ITiJI-
CHCTEMY CYCITUIBCTBA SIK IIJIOTO, sIKa HAONMKAETHCS JI0 COLIANBHOI (cotrie-
TaJBHOT) ChepH CYCIUTBHOTO KUTTS, HAIPSMY HE TTOB’sI3aHY 3 EKOHOMIYHO-
BUPOOHUYOIO Ta AeP>KaBHO-YIPABIIHCHKOIO Horo chepamm» [13, c. 149].

4. BkazaHy THITOJIOTIIO MTiXO/IB IO PO3KPUTTS IPHUPOIN TPOMAJISIHCHKO-
TO CYCHIbCTBA CHOTO/IHI MOYKHA JIOTIOBHUTH TOTVISIIaMU IPUOIIHUKIB Ti€i
TOYKH 30y, IO TPOMASIHCHKE CYCIIIBCTBO — i€ He TUIBKU Ta cdepa Bif-
HOCHH, sIKa ICHY€ B ME)KaxX HalliOHAJIbHOI JAep)KaBH, a i OLIbII I1o0aIbHA
cepa, chepa Tak 3BaHOTO II00ATEHOTO TPOMAITHCHKOTO CyCITibCTBa [ 14,
c. 250].

Hanpukinm XX ¢T. COIIONOriYHMH JTIEKCUKOH TONOBHUBCS HOBUM TEp-
MIHOM «TI00aizaris, yTBOPeHUM Bin ¢paHIy3bkoro ciosa global — rimo-
OanbHUH (TaKWH, 110 OXOIUTIOE YCIO 3€MHY KYIIO, BceocshkHuM). Tlicis
BIIPOBaKEHHSI B HAYKOBUI 00IT OHSTTS «IJI00AITI3a1lis IHUPOKO BUKOPHUC-
TOBYETBHCS] B COLIAJIBHUX HayKax Ul MO3HAYEHHS MPOOIeM, pealbHOCTEH,
MIPOIIECIB 1 SBUII TUIaHeTapHOTO MaciuTady [15, ¢. 7]. [mobansHe rpomaisH-
CbKe CYCITUILCTBO — MOHSITTS, SIKE BKUBAETHCS B OKPEMHUX 3aX1THAX KOHIICTI-
igx rmodanizamii sl MO3HAYeHHS MIMPOKOI TO3AMONITHIHOI CIITBHOTH
JIONIeH, C(OPMOBAHOT HA OCHOBI 3araJIbHUX I[IHHOCTEH 3 METOI BUPIIIICHHS
3araJbHO3HAYYIINX MPOOIEM JIIOACTBA. YIepIle B HayKOBUH OOIT Take Imo-
HATTS BBIB aMepuKaHchbkuii nomitonor X. bymr. Ha ioro gymky, Take cy-
CHIILCTBO € MIO0ATLHUM HE JIMIIE TOMY, III0 BOHO 3iTKaHE i3 3B’SI3KiB, SIKi
MePEeTHHAIOTH HAI[IOHAIBHI KOPJOHH 1 IIPOXOJIATh Yepe3 «II00abHIH, 1M03a-
TEPUTOPIANBHU MTPOCTIp, a i TOMY, IO Cepel WICHIB II00aTbHOTO TpoMa-
JSTHCBKOTO CYCHIJIbCTBAa HAOMpae cuii modansHe MucieHHs [ 16, c. 232].

VY TOM e 4Yac iCHYIOTh KOHLEIIII, sIKi PO3IIsAAaloTh IPOMaIsIHChKE
CYCITITBCTBO TiBKH B CBITNI HalioHadbHHUX AepxkaB (P. XaruecoH,
A. ®epriocon, A. Cwmit, E. Illun3, A. Cenurman). B HUX BUCIOBIIOETHCS
IyMKa, o cdepa MIHHOCTEH, SKi CTBOPIOE TPOMAJITHChKE CYCITiIbCTBO,
CTOCY€THCS IIHHOCTI JIUIIIE HAIlIOHABFHOI KyIbTypH. HarionansHICTh nae
JIOISIM 3arajibHy iJeHTHUHICTh. BoHa 103B0JIsI€ M cnipuiimMaT cede K THX,
XTO CHUTBHO (POPMYE CBIT CBOIX.
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VYTiM cnif BU3HATH, 10 MPUHLUIIOBOIO BiAMIHHICTIO i€l rpoMasiH-
cbKoro cycrinberBa XXI ¢T. Bif i€l rppoMaasHcebkoro cyciiberea X VIII et
Mae CTaTu Te, [0 BOHA OPi€HTOBaHA Ha MPOIEC iHTerpallii CycmiibcTBa
B yMOBax riobanizaii cBiTy i fioro mpobnem. [Ipote, Ha Hanry TyMKY, JaHUA
MiAX11 He MOXKE PO3KPUTH TTHOWHHOT IPUPOM TPOMAISTHCBKOTO CYCITiIb-
CTBa, BUPOOUTH KpUTepii BU3HAYECHHS HOTO iIHCTUTYTIiB. BiH nuire Bu3Havae
MOXITUBI HalpsIMH pealtizalii iHTepeciB rPOMaISHCHKOTO CyCIiIbCTBA —
30BHIIIHI i BHYTPIIIHI.

5. Taxoto, 0 HaMOLIBIIO MIPOIO BiJIMOBia€ Cyd4acHOMY €TaIy Cyc-
MiJBHOTO PO3BHUTKY, Ha HAIll MO, € TOYKA 30pY, BIIMOBIAHO 0 SKOT
POMAJITHCHKE CYCIJILCTBO CTAHOBIISITE 0)0b-sKI (hopMu KOMYHIKAYIT UIeHIE
cycninbemea 0714 peanizayii neeHUX CniibHuX iHmepecie.

Sk MU BKa3yBaJli, Ha IPOTHBAry MOKJIMBOCTI BKIIFOYEHHSI (POPM aKTHB-
HOCTI, 110 32CHOBaHI Ha CIILHOMY €KOHOMIYHOMY 1HTEpECI, JOBOJIi AKTUBHO
BUCJIOBJIIOETHCS TYMKA, 32 SIKOXO0 00’ € JHAHHS, 1110 MatOTh 38 METY OTPHUMaHHS
npuOyTKY, HE MOXYTh BBOKATUCS YaCTUHOIO TPOMAJISTHCHKOTO CYCIiIbCTBA,
aJKe «CKOHOMIKH TOBApPHOTO BUPOOHHMIITBA CXHJIBHI JIO PyHHYBAHHS CTPYKTYP
TPOMAITHCHKOTO CYCIIUIBCTBA, BCEPEANHI SKOTO BOHH (BYHKITIOHYIOTH 1 BiX
SIKOTO 3aJIe’KaTh Y CBOEMY CaMOBIATBOPEHHI» [6, ¢. 26]. 3a Takoro miaxomay
MOJITUYHE, CKOHOMIYHE Ta TPOMAISIHCBKE CYCIIBCTBO PO3IIISIAIOTHCS SIK
Tpu cepu BimHOCHH. [lomiTryuHa cdepa CKIagaeThCs 3 MOMITHYHOI €TITH Ta
KOHKYpeHLi cepel] Hel 3a BaaHi mocTd. EKoHOMiUHE CyCHITbCTBO CTOCY€Th-
cs1 6e31ivi AUTOBUX OpraHizalliif, o nparnyTs oTpuMari npuoyTok. [ poma-
TTHCBKE CyCIUTECTBO — IIe chepa opraHizarlii, TpyT Ta acomiaii, popmMaitb-
HO CTBOPEHHX, 3aXUIIEHUX 3aKOHOM, 3 HE3aJIS)KHIMH KEPiBHIMH OpraHaMu
Ta JOOPOBUIBHUM WIEHCTBOM TEPECiYHUX TPOMaIsiH. TaKiM YHHOM, BiJICTO-
FOETHCSI TOUKA 30Dy, SIKY MU BITHECIIH 10 TPETHOI IPYIH MiAXO/IB, 3aCHOBaHA
Ha iiel 1010 HEOOXiTHOCTI KOHIENTYalIbHOTO BiJOKPEMIICHHS TPOMAJIsH-
CBHKOTO CYCHITLCTBA SIK OpPraHi3aliifHoi OCHOBH ITyOIivHOT cepr HE TUTBKH
BiJ[ IepKaBH, a i ppHKOBO1 ekoHOMiKH [17, c. 18].

Ha nam mornsn, B OCHOBI pO3yMiHHS CyCIIJIBHUX 1HCTHTYTIB MarOTh
JIe)KATU TIEBHI €IMHI BUXIHI 03HAKH, 1[0 PO3KPUBAIOTH IX MPHUPOAY i JIO-
3BOJIAIOTH 3PO3YMITH 1X POJIb Y CyCIIIBHOMY KHUTTi. BimnmoBigqHO rpomasH-
CBbKE CYCIJILCTBO SIK CyCIiIbHE SBUIIE BU3HAYAETHCS UePe3 TAKy CYTHICHY
03HaKy, SIK 3aCHOBaHICTh Ha TICBHOMY CIIJILHOMY IHTEpeci KOMYyHiKaii
YYacCHHKIB CYCIUIbHHUX BiJTHOCHH, III0 Peai3yeThCs 103a c(heporo ponuHHNX
BiIJTHOCHH 1 1032 ceporo pearnizanii myomiynoi Bnaau. Lle «mpoctip Henpu-
MYCOBOI JII0IChKOT acomialii» [18, ¢. 67]. «HeBaxInBO: CTBOPIOETHCS
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KOHKpeTHe 00’€IHaHHS AJs OTPUMAaHHs MPUOYTKY 4M AJIS AOCATHEHHS
Oynb-skoi iHmoi MeTu. KirrodoBa o3Haka TyT — J0OpPOBUIBHICTE HAIIOl
y4acti B HhoMy» [19, c. 142—-143].

Kpim Toro, inest rpoMaasiHCBKOTO CyCITiIbCTBA BUHUKANIA caMe SIK iaes
cBO0O/IM peatizallii eKOHOMIYHOTO iHTepecy WICHIB cycrniibcTBa. [ poma-
TSTHCBhKE CYCITITBCTBO 3aPOIKYEThCS Ha pyOexi (heomamizmy, mepexony Bin
arpapHoro 0 iHAyCTpiaJbHOro cychinbcTBa. OCHOBOIO 0COOUCTICHOT CBO-
001 IPOMAJITHCHKOTO CYCIIBCTBA BUEHI CIIPABEIJIMBO HA3UBAIOTh IPHU-
BaTHY BIacHICTh. OCTaHHS, CTBOPIOIOYH 0araTo MEeHTPiB eKOHOMIYHOI
BJIa/IM, BUKJIFOYAE 11 IEHTPAi3aIliio OIHI€I0 0CO00I0, TPYIOr0 ab0 MapTiero
1 BpIBHOBaXXY€ BJIJY JACPIKABH.

HasBHicTh anbTepHATHBHUX JKEpeN 3aco0iB iCHyBaHHS 3a0e3nedye
cBoOoxmy BHOOpY B pi3HUX chepax CycHiIbHOTO KUTTS. ToMy po3mexyBaH-
HsI BIACHOCTI 1 BJIaJH, EKOHOMIYHO] 1 ITOITHYHOT CBOOOIM MOKHA BBAXKATH
KPHTEPIEM peabHOTO iCHYBaHHS IPOMAJITHCHKOTO CYCITLTBECTBA.

Sk 0aunMo, HE TINBKY i/ICHHO CKOHOMIYHHI 1HTEpEC HE Ma€ KOIHUX
MIJCTaB BiJIOKPEMIIIOBATH Bij OYyIb-SKOTO 1HIIOIO CYCIHIJILHOTO iHTEpECY,
SKAH MOXKE peali3oByBaTHCh 11032 POIMHHUMU 3B’ SI3KaMH 1 1032 cheporo
peaizanii myOmiyHOI BNaay, a if icTOpHYHO BUTOKU TPOMASTHCHKOTO CyC-
MiJIbCTBA OB’ 3aH] 13 EKOHOMIYHOIO C(EpOI0 BiHOCHH.

TakuM 4MHOM, TPOMAJISIHCHKE CYCIIJIECTBO MAa€ PO3TIISAJATHCS SIK
00’ €eTHAHHA BUTBHUX 1 pIBHUX TPOMAJISH, B SKOMY TPOMaJISIHU MatOTh paBa
1 MOYKJIMBOCTI, BUXOJISUH 13 CIUIBHUX IHTEPECIB Ta MOTPEO, €AHATHCS Y ITpa-
BOBiH, EKOHOMIYHiH, COIIaTBHO-TIONITHYHIH Ta iHImHMX chepax. [Ipu mpomy
HiANpUEMHUIBKA JTiSUTBHICT B Oynb-sKuX ii opraizauiiHux ¢popmax He
MOBUHHA ONUHATHUCS 11032 cPepor0 IPOMAJTHCHKOTO CYCITIILCTBA, aJKe
«OCHOBOIO (h)OpPMYBaHHS TPOMAISHCHKOTO CYCITIIBCTBA MOXKE CTATH JIUIIE
PO3BUHYTa [IPUBATHA BIACHICTh. BOHA MOBHMHHA MaTH COLliaNbHUN XapakTep,
ICHYBaTH HE SIK CaMoIlillb, a SIK TUHAMIYHE SBUIIIE, SKE CTBOPIOE OCHOBY
€KOHOMIYHOTO 3pOCTaHHS 1 COIliallbHOTO Onaromonyyds. [HcTuTyTOM, Yepe3
SIKMI peati3y€eThes MpaBo BIACHOCTI, 1 ikuii 3a0e31euye eKOHOMIYHHUHN MTPO-
rpec B yMOBaxX rpoOMaJITHCHKOTO CYCHUIBCTBA, € MiANMPUEMHHUIbKA JIisUTb-
HicTB» [20, c. 15].

OTxe, TPOMaSIHCEKE CYCIINBCTBO Ma€ PO3yMiTHCS sIK cepa BUTBHOT
KOMYHIKaIlil yYaCHUKIB CyCITIIbHUX BIIIHOCHH, B OCHOBI SIKOT 1epe0yBatoTh
HE pOUHHI 3B’SI3KM, a METa peai3alii MeBHUX CIIBHUX IHTEPECiB — I0-
JITUYHOTO, COLIaJIbHOTO, EKOHOMIYHOTO, KYJIBTYPHOTO Ta 1HIIOTO XapaKTe-
py — I03a IHCTHTYTaMH IyOJII4HOT BIIajIH.
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Coasp C. I'paxnanckoe o011ecTBo: 001eTeOpeTHYECKHIE MOAXO0IbI K OIpe-
JeJeHUI0

Crarbs MOCBSIICHA aHATTH3Y U 000OIICHUIO OCHOBHBIX IPE/ICTABICHHBIX B Ha-
YK€ MOJXOI0B K PACKPBITUIO TIPUPOJIBI U CYNTHOCTHBIX YEPT IPasKJAHCKOTO 00IIe-
CTBa B COBPEMEHHBIX yCIOBHSIX. ABTOP 00OCHOBEIBACT TOUKY 3PCHHS, COTIIACHO
KOTOpPO¥ HamboJIee MOTHOE MPEICTABICHIE O TPAKIAHCKOM OOIIECTBE CETONHS
JaeT MOIXO, PACKPHIBAIOIINH €T0 Kak cdepy cBOOOTHONH KOMMYHUKAIIMH Y9acCT-
HUKOB OOIIIECTBEHHBIX OTHOIICHUH, B OCHOBE KOTOPOH — HE CeMEHbIE y3bl, a IIENTb
peann3oBarh ONpe/ieIeHHbIe 00I1e HHTEPECH! (MOJUTHUYECKOTO, COIIMAILHOTO,
9KOHOMHYECKOTO, KYJIBTYPHOTO H IPYTrOro Xapakrepa) BHE HHCTUTYTOB ITyOIUYHON
BJIACTH.

Knroueswie cnosa: Tpaxxaanckoe 00IIECTBO, IEMOKPATHs, TPABOBOE TOCYHAp-
CTBO, HHTEpEC.

Solyar S. Civil Society: Theoretical approaches to the definition

The article is devoted to the analysis and generalization of the basic approach-
es to the disclosure of the nature and essential features of the civil society in the
modern world. The author substantiates the view that the most complete picture of
the civil society today provides an approach that reveals it as a sphere of free com-
munication participants in public relations, based on no family ties, and the aim to
implement some common interests (political, social, economic, cultural and other
nature) outside the institutions of public authority.

Keywords: civil society, democracy, the rule of law, interest.
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YK 347.91.11 (477) H. ®inamoea, acnipanTka Kadenpu Lu-
BinbHOro npasa HanionanbHoro yHiBepcn-
teTy «lOpupndHa akagemisas Ykpainu iMeHi
SpocnaBa Myznporo»

IloHATTA TAa O3HAKM
CaMOperyliBHUX OpraHi3anin

V cTarTi po3nIANaI0ThCA OCOOIMBOCTI IPABOBOTO PETYIIOBAHHS CAMOPETYIIiB-
HUX OpraHi3alliil y YMHHOMY 3aKOHOIABCTBI YKpaiHH i 3apyOiKHHUX KpaiH. ABTOPOM
JOCIIKEHO criennivHi 03HAKH CaMOPETYJIIBHAX OpraHi3amii, sSKi Jal0Th MOXKIIH-
BIiCTh BUOKPEMUTH iX 3-MOMIXK IHIIMX IOAIOHMX IM OpraHizamiil y cucTeMi Hemil-
IPUEMHHUIBKHUX TOBAapUCTB. Ha OCHOBI MpoBeAeHOro aHai3y 3alpOIIOHOBAHO
LIUIIXU BIOCKOHAJICHHS 3aKOHOJABYOTO YHOPMYBAHHS TisUTBHOCTI CAMOpPETYIIIBHUX
oprasizauiii B YkpaiHi.

Kniouogi cnosa: camMoperyinioBaHH#, 1€JIeTOBaHE CaMOPETYIIIOBaHH:, CaMo-
perymiBHI Opraisaiiii, miIIpUEMHHUIBKA TISUTBHICTD, TPpodeciiiHa qisUTbHICTS.

Po3Burok 3akoHOaBCcTBa YKpaiHu 3 4aciB HAOYTTs HEIO HE3aJIEKHOCTI
BiJJ3HAYA€ETHCS MI0Pa3y HOBUMH CTPIMKUMHU pedhOopMaMH PEryIISTOPHOI MOo-
JITAKH AepKaBU y cdepi MiaIpHEMHAIIBKUX BiTHOCHH. YacTo mpoBeIeHHS
Takux pedopM CYMPOBOIKYETHCS 3AMO3UYCHHSM HE JIUIIE OKPEMHX I10-
JIOKEHb 3aKOHOAABCTBA PO3BUHEHUX 3apyODKHHMX KpaiH, a H HUINX 1HCTH-
TyTiB. He cTanu BuHATKOM i camoperymiBHi opraHizatii (maixi — CPO).
Yrposamkenass CPO 1o HaIliOHAIBHOTO TaTy3eBOTO 3aKOHOAABCTBA 31IiH-
CHIOBAJIOCS JIOBOJII-TaKH CTPIMKO, OJIHAK HETMOCIIIOBHO, Y 3B’SI3KYy 3 UYUM
y BITUM3HSHIM NPaBOBii JOKTPUHI Li IHCTUTYTH COIPUMMAIOTHCS SK ACIIO
sui generis. A ToMy HHHI iCHY€ BiJ4yTHa IIpoOiiemMa i3 IpaBoBOIO KBali(i-
Kalli€l0 TaKUX OpraHi3ailiii, BU3HaYeHHSAM iXHBOTO MICISl ¥ CUCTEMI IOpH-
JUYHUX 0CI0, 8 TAKOXK 3’sCYBaHHSAM O3HAK TaKMX OpraHi3ailii.

[Ipobnemam npaBoBoro crarycy CPO y BiTUn3HsHIN NPaBOBiil JOKTPH-
Hi IIPUCBSIYEHO HE TaK 0arato HayKOBHX JOCIIKeHb. 30KpeMa, JesKi H-
TaHHS, OB’ sA3aHI 3 YTBOPEHHAM 1 PyHKITioHyBaHHSIM CPO, BHCBITIECHO
y my6mnikanisx [. M. Kydepenxo, O. B. Konoroitau, O. FO. TuukoBoi,
M. M. CrurocapeBChbKOTO Ta AEAKHX IHIIMX BUYeHHX. BTiM aHamizy o3HaK
TaKNX OpTaHi3alliid, a TaKoXK KPUTEPIiB IX BiAMeKyBaHHS BiJ| iHIIUX TIO-
NIOHUX YTBOPEHb JIOTETIEP HE TPOBOIUIOCS.

[MonsiTTs «camoperyiiBHa opranizamis» (self-regulatory organization)
BIiepuie 3’sBuiocs y 3akonogasctBi CLLA yvaciB nomituku HoBoro kypcy
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T. Py3Bensra. Toxi yTBOpeHHS TakuX oprasizauiii nependayanocs 3akoHOM
npo puHOK HiHHKX manepiB (Securities Exchange Act of 1934), 3rigno
3 sikuM ctaryc CPO manu HarioHansHi (hoHIOBI OipiKi, acoriamii y9acHUKIB
PHMHKY LIIHHUX MarepiB, 3apeecTpoBaHi KIIPUHIOBI areHnii Ta MyHinunamib-
HE TPaBIIHHS 3 PETYIIOBAHHS PUHKY MYHIIUIAIBHUX [IHHUX marnepis [1].
[Nonstrs «self-regulating organization» BxuBanocs y 3akoHi mpo ¢inaHco-
Bi mociyru BenukoOpuTanii (Hapa3si BiH BTpaTHB YWHHICTE), Y SKOMY BH-
3Havanocs, mo CPO € opranom, sikHii peryitoe BeJIeHHS iHBECTHIIIHOT
JisTBHOCTI OyIb-SKOTO BUAY LIUIIXOM BHJAHHS IPaBHJI, 000B’I3KOBUX AJIS
0ci0, sSKi MPOBaJATh TaKy AisUIbHICTh, OCKIIBKH BOHHU € YJIEHAMH TaKOi
oprasizaiii abo Ha iHmux migacrasax mia3eiTHi CPO [2]. [Ipu upomy, six
CIIYLITHO BiJ3HAYA€THCA Y HAYKOBIM JIiTepaTypi, 3aKOHOJaBYE B)KUBAHHS came
TepMiHa «caMOperyJiBHa OpraHizallis» B Ha3BaHUX KpaiHaX oOMencyemvcs
nuwe cgheporo Qinancosux nocaye ma pe2ynio8anHs pUHKY YiHHUX nanepie
[3, c. 103]. OgHak o4eBHAHO, IO TaKi OpraHi3amii iCHyIOTh 1 B IHITUX Ta-
ny3sX mignpueMHULTBa (Y cdepi ayauTy, MEAUYHUX MOCIYT, PEKIaMH,
TYpU3MY TOIIIO), X04a 3aKOHOJIABCTBO 3raJlaHuX KpaiH HE BHKOPUCTOBYE
LI0I0 HUX BKa3aHUN TEPMiH.

Jemro iHImIa cuTyalis ckiajach y IOCTCOLIaliCTUYHUX KpaiHax. 3a-
no3udeHHs iHcTuTyTY CPO 1 yTBOpPEeHHS TakuX opraHizaiiil y Halpi3HO-
MaHITHIIWX cepax MAMPUEMHUIITBA TPU3BEJIO 0 BXKUBAHHS TepMiHa
«caMOperyJliBHa OpraHizauis» B 0ararbox ragy3eBUX 3aKOHOJABYMX aKTax.
VY 3B’s13Ky 3 [IUM HaMiTHJIacs TaKa TeHJIEHITIS: SKIIO Tay3eBe 3aKOHOIaB-
cTBO nepenbauae yrBopeHHss CPO 1 BCTaHOBIIOE I1€BHI BUMOTH JI0 TAKUX
oprasizaiiiii, To yTBOpeHi Ha MiJCTaBi OO OpraHi3aIlii BUSHAIOTHCS
caMOperyNiBHUMHU. A opraHi3ailii, sKi yTBOPIOIOTbCS B IHIIUX Tally3sX,
HaBiTh SKIIIO BOHU MAKOTh BEJIUKY cX0XicTh 13 CPO, HiONTO He Ha0yBalOTh
TaKoro CcTarycy. 30KpeMa, B YKpaiHi TEPMiH «camope2yniHa opeanizayism
BXuBaeThes y 3akoHax «IIpo peno3utapHy cucremy Ykpainuw», «IIpo
IHCTHTYTHU CIIIBHOTO iHBecTyBaHHs», «[Ipo poHnm nepxaBHOTO MaiiHa
VYkpainuy», «IIpo uinni manepu i GoHIOBHI pUHOK», «IIpo cimbcpkoroc-
MOJIAPChKy J0paady AisUIbHICTEY», «IIpo ominky 3emenby», «IIpo Hexep-
JKaBHE TIeHCiliHe 3a0e3meueHHs» Tomo. BomgHouac opranizariii, siki yTBO-
PIOIOTBCS B IHIIMX TaTy3sX €KOHOMIKH (TypU3M, peKjiaMa TOLIO) i BUKO-
HYIOTh ()YHKII1, aHAJIOT14HI BU3HAHUM Ha 3akoHojaBuomy piBHi CPO,
(hopMasIbHO CaMOPETYIIBHUMH HE BBa)KAIOThCS. A 3aKOHOAAaBCTBO Pociii-
cpKoi Deneparii B3arani nepeabayae, mio craryc CPO MoXyTh MaTu e
Ti opraHizanmii, sKi BHECEHI JI0 JICPKABHOTO PEECTPY CaMOPETYIIBHUX
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oprasizamiii. Y iHIIOMY BUIIaAKy OpraHi3allis He BIpaBi BUKOPHCTOBYBa-
TH TEPMIiH «CaMOPETYIIiBHa» Yy Oy[b-sIKUX BiIMIHKaX y CBOIX YCTaHOBYHX
Ta IHITUX JOKyMeHTax [4].

Y6auaetbes, mo npodnema BiamexyBanHs CPO Bix iHIIUX MOAIOHUX
iM oprasizailiii He TOBUHHA BUPINIyBATHC JIIIIE HA MTIICTAB] aHAI3y YMH-
HOTO 3aKOHOJABCTBA 3 OISy HassBHOCTI Y BIICYTHOCTI B HbOMY BKa3iB-
KM Ha HaJaHHsS NeBHUM opradizauismu crarycy CPO. HeoOxignum
€ 3’CyBaHHs YHIBEPCaJIbHOTO KPUTEPIIO NSl BiIMEKYBaHHS 3BUYAHUX
HEMiINPUEMHHUIBKUX TOBAPHCTB 3 OKPEMUMH PETYIIATUBHUMH (PyHKUIIMU
Big CPO. Takum kputepieMm, Ha HaIly TyMKY, MOKYTh BUCTYIaTH O3HAKH
CPO, B34Ti B X CYKYyITHOCTI.

Ha >xanp, y cydacHill FOpUINYHIN JOKTPHHI I[OMY MUTAHHIO TPHIi-
JAT0CS 3aMajio yBaru, a TOMy KOMIUIEKCHOTO MiAXOAy 0 BU3HAYEHHs
o3nak CPO po3pobieHo He Oyno. Tak, Ha AYMKY IESIKHUX BUCHUX, O3HA-
kamu CPO €: a) pyHKIIOHYBaHHS TaKUX OpTraHizamiii y ¢opMi HEKoMep-
LIMHKUX, 3aCHOBAHUX HAa WICHCTBI; 0) 00’€IHAHHS B HUX CYy0 €KTIB ITijI-
MPUEMHUIIBKOT 200 podeciiHoT AisTLHOCTI 32 03HAKOIO €HOCTI Tay3i
BUpOOHUITBA [5, c. 29]; B) HAABHICTh PO3POOIEHUX i 3aTBEPIKEHHUX
CTaHJapTiB 1 MpaBWJI MiAIPUEMHHUIbKOT a00 mpodeciiiHol NisNbHOCTI;
I') HasBHICTh CIeEIialli30BaHUX OPraHiB 3 KOHTPOIIO 32 NOTPUMAaHHIM
CTaHJapTiB 1 MpaBWJI; 1) HASBHICTh MEXaHI3My 1HAMBiAyasHOT ab0 KO-
JIEKTUBHOI BimnoBinanpHOoCTi wieniB CPO [6, ¢.10]; e) 3ailicHeHHs npen-
CTaBHUIITBA 1 3aXUCTY MpaB i iHTepeciB cBOiX uieHiB [3, c.114] Tomio.
Jesaxi BueHI MOMArOTh 0 WX O3HAK 000B’SI3KOBY HASBHICTH OKPEMHX
($YHKLIN nepxaBHUX OpraHiB, JeJIEFOBaHUX Ha MiACTaBi creuiaJbHOTO
HOPMAaTHUBHOTO aKTa, a TaKoX OQIIiHHY PEECTPALIiF0 HEKOMEPIIHHOT Op-
ra"izamii B craryci CPO, sixa 31iiCHIOETBCS 200 TIISIXOM BKJIIOYEHHS ii
10 BiAmoBigHOTO Aep:kaBHOro peectpy CPO, abo muisxoM oTpuMaHHS
JI03BOJIY BiJl YIIOBHOBaXXCHOI'O JIepyKaBHOro oprany [7, ¢. 40—41, 22].

VY mimoMmy KokeH i3 HaBeleHWX MiaXOo/iB J0 Bu3HaueHHs o3Hak CPO
J03BOJISIE 30Pi€EHTYBATHUCS, Y YOMY K MOJISTa€ BiAMIHHICTh IIUX OpraHiza-
LiM BiJ{ IHIIKX MOAIOHUX IM 1 YOMYy caMe 3aKOHOaBeI[b BUOKPEMIIIOE TaKi
oprasizaiii 3-oMiXx iHIIHUX. 30KpeMa, CIIijJ] moroauTucs i3 TaMm, mo CPO
YTBOPIOIOTHCS HA MiJCTaBl WICHCTBA 1 MEPEeIyCiM JIJIsl TOCATHEHHS II1ICH,
HE OB’ SI3aHKX 13 OTPUMAHHIM MPUOYTKY 1 MOJANBIIHM HOTO PO3IOIITIOM
MDX 4YJeHaMH TaKux oprasizamniid. ¥ 38’s3ky 3 uM CPO € nenionpuem-
Huybkumu mogapucmeamu. Tax, 3rigHo i3 c¢T. 17 3akony Ykpainu «IIpo
OIITOBI PHHKH CllIbChKOTOCTIONApChKoi mpoaykmii» CPO yTBoproroThCs
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y dopmi acomianiii, ki AiFOTH K HEMIANMPUEMHUIBKI OpraHizamii (Hemia-
MPUEMHUIIBKI TOBApUCTBA). Y JesikuX 3akoHonaBunx aktax CPO Bu3Ha-
YaroThCS K HenpuOymrose NOOPOBibHE 00’ €THAHHS (30KpeMa, Y 3aKOHaX
«IIpo uinni nmanepu i GonmoBuil puHOK» Ta «IIpo apxXiTEeKTYpHY Nisfb-
HICTBY»), X04a OYEBHJIHO, IO BXXMUBAHHS TAKOTO TEPMiHA € HEKOPEKTHUM,
OCKUTBKH BiH CymnepeunTh ycTaneHiit repminonorii LIK (ctarri 83, 85 LUK
VYkpainn).

He moxHa 3anepeuyBary, 1o CPO € 1o00poBiibHUMHU 00’ € JHAHHIMU
cy0’exTiB poeciitHoi Ta/abo miamprueMHAIBKOT AisTbHOCTI. Tak, unenaMu
CPO MOXyTb OyTH BUKJIIOUHO YYaCHUKH Ti€i Taiy3i MiANPUEMHHUITBA,
B IKili BOHA YTBOPIOETHCS. Y TIM OUEBHHO, 10 po3MexyBanHs CPO Ha Tux,
YJICHAMU SKHX € Cy0’ €KTH IEBHOTO BULY npo@ecitinoi disnbHoCmi, Ta THX,
K1 00’ €IHYIOTh YYaCHUKIB #iOnpUcMuuybroi OisibHocmi, € T0BOJI yMOB-
HUM, OCKUIBKH 1HO/II ITPOBECTH CYBOPY JeMapKaIliiiHy JIiHII0 MK HiAIpH-
E€MHUIIBKOIO 1 TpOQeciiiHOI0 MISITBHICTIO Maiike HEMOXKJIHNBO [5, c. 135].
OpnHax i BiIMOBJIATHUCS BiJI MOMIOHOTO PO3yMiHHsI MiicTaB BUHUKHEHHS CPO
HENOLIIIBHO, OCKUTBKU MOXYTh ICHYBaTH SIK OpraHizaiii y4acCHUKIB IEBHO-
ro Buay npodeciiinoi aismpHOCTI (CPO OmiHHMKIB, MEIUKIB TOIIO), TaK
1 magnpuemMuunpkoi gisutbHOCTI (CPO 0onTOBUX PUHKIB CLIBCHKOTOCTIONAP-
cbkoi nponykiiii, CPO y cdepi Typusmy too). Tomy Bapro Buznadati CPO
SIK 00’ €THAaHHA YY9aCHUKIB MTEBHOTO BUY MpodeciiHoi ma/abo mianpuem-
HHUIBKOI JISIIBHOCTI.

Ocobmugictio CPO € Takox Te, 1110 TAKAM OpraHi3ailisM BiIMOBIIHO 10
YHHHOTO 3aKOHOZABCTBA MOXYTh OyTH JIeJIerOBaHi OKpeMi OBHOBAKECHHS
BiJOMYMX AEp)KaBHUX OpraHiB y Tiif uM iHIIH cdepi ynpaBmiHHA (CT. 49
3akony Ykpainu «[Ipo minHi nanepu i GOHIOBHH PHHOK», cT. 33 3aKoHy
VYkpainu «lIpo HeneprkaBHE TeHCiiHe 3a0e3neueHHs» Ta iH.). OmHaK Ha-
SIBHICTH JI€NIETOBaHUX MOBHOBaskeHb y CPO He € akcioMaTHYHOIO iX 03Ha-
KO0, OCKIJIbKHM ICHY€ YHCIICHHA KIIBKICTh TAKUX OpraHizallii, sKi He Hai-
JIeHI TAaKMMH [TOBHOB&)XEHHSAMM, yTiM BBaXKalOThCS CaMOPETryTiBHUMU.
VY minoMy X y HbOMy IHTaHHI BAPTO MOTOAMTHUCS 13 3aXiTHUMHU BUESHHMHU,
sskuMH OYJ10 3’ICOBaHO, 1110 caMopery/roBaHHs, 3ailicHioBane CPO, € Oara-
TOTPaHHUM SIBHIIIEM, 2 TOMY Ma€ JEKilbKa BUIIB 1 mposBiB [8, c. 24-55].
Tomy neneroBane caMOpETyIIIFOBaHHS € JIUIIIE OIHUM i3 Or0 BUIB, 1 BijI-
nosigHo, CPO, sAKi HaAUISIOTECS AEIETOBAHUMH ITOBHOBAKEHHSIMH, CKJIa-
JAIOTh JIUIIIE Pi3HOBUJ CAMOPETYIIIBHAX OpraHi3aIiiil.

BingcyTHi migcTaBu i 1uisl BUOKpeMIIEHHS sIK 000B’s13koBa o3Haka CPO
HasBHICTh MEXaHI3My KOJICKTHBHOI BIIMTOBIAaIBHOCTI 11 WICHIB MEepe1 CI1o-
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KHUBadYaMH iX ToBapiB (poOiT abo Mociyr) y BUMAAKY 3ar0isIHHS M KON
y 3B’SI3Ky 3 HaJaHHSIM HesKicHOro mpoaykTy. JificHO, 3aKOHOTaBCTBOM
y IOeSKUX BHIaJKaxX mependadaeThesi MOXKIUBICTh yTBopeHHs nmpu CPO
(hoHITIB KOMITEHCAITi1 TIIKO/TH, 3aB/IaHOI CIIOKKMBadaM (30kpeMa, cT. 161 3a-
koHy Ykpainu «IIpo apXiTeKTypHY AisUTbHICTBY ), 1 MEXaHI3MH TaKOi BiIIO-
BiJAJILHOCTI MalOTh HEaOMsKE 3HAYCHHS JUIA 3aXUCTY IIpaB Ta iHTEPECIB.
Axe 1151 o3HaKka CPO € e paxkymbTaTHBHOTO.

3a cy4acHUX YMOB HEOOTPYHTOBAaHUM BUIAETHCS TAKOK BUOKPEMIICHHS
03HaKH 000B’A3KOBOI peecTparlii caMOperyTiBHIX OpTraHi3amii y creriaib-
Homy peectpi CPO (3akon Ykpainu «IIpo ¢piHaHCOBI OCTYTH Ta JepiKaB-
HE peryioBaHHs pUHKY (piHancoBux mociayr», [lonoxenHs npo peectp
CaMOpETYJIIBHUX OopraHizariii piHaHCOBHX yCTaHOB, 3aTBepkeHE Po3o-
psamxeHHsM [epxkginnociyr 26.07.2005 Ne 4380). Ognak moniGHa pe-
ecTparis nepemdadeHa qaneko He ms Bcix CPO. BboauaeTncs, o peectpa-
uist opranizanii sk CPO mae OyTu 1o’ si3aHa JIUIIE i3 (PaKTOM JIeNIeTyBaHHS
i1 oOKkpeMuX MyOIIYHNX TTOBHOBAaXKEHB, Y 3B 3Ky 3 UAM Y BiJlITOBiTHOTO
JIep )KaBHOTO OpraHy 3’sIBISIETHCS HEOOXIHICTh BECTH PEECTP TAKUX Opra-
Hizanid. [lorpedu x y BeeHHI ogiOHOTO peectpy oo Beix iHmux CPO,
SIKUM TIOZ[I0H1 TTOBHOBAYXEHHS JICPKABOIO HE JIETICTOBaHi, HEMaeE.

s mpaBUIBHOTO Po3yMiHHS mpaBoBoro crarycy CPO BaxnuBuM
€ 3’ACyBaHHsS METH YTBOPEHHS Takux opraizamiid. Tak, manmepmi CPO,
siki Buaukiy y CIIIA Ta kpainax €Bpornu (30KpemMa, 1ie opraHisaiiii y ramy-
31 peKkJIaMH, MEIULIUHH, aJBOKaTypH TOILO), CTABWIM NOABIIHY METY: 3 OfI-
HOTO OOKY, Taki oprani3arii Oy MOKINKaHI 3aXHIaTH IHTEPECH 1 IpaBa
CIOKUBAa4iB ToBapiB (pobiT abo nocmyr) wieHiB CPO nuisixoM BCTaHOBIIEH-
HS TOJATKOBUX HOPM, ITPABHII 1 IiIBUIIIEHUX CTAHAAPTIB AisUTBHOCTI, YTBO-
peHHs GOHIB A1 BiAMIKOAYBaHHS IIKOH TOLIO. 3 APYTOTO 3K OOKY, Y TaKHi
cnocib 3abe3nevyBanuch i iHTepecu camux wieHiB CPO, oCKinbKy miBU-
IIyBajiach iX KOHKYpEHTO3/IaTHICTh, @ TAKOXK 3aXHIaIach i CTBEPIHKYBaIaCh
ix minoBa penyTtauis Ha puHKy'. Tomy Mera yrBopennss CPO mossirae He
MIPOCTO Y 3MIHCHEHH] «PETYIIOBAHHS VIS PETYIIIOBAHHS), a B pO3pO0ITi 10-

' 3okpeMa, 1le CTOCY€EThCA Halimepnoi y cBiTi MefuyHOi acorianii, yrBopenoi y CIIIA
(mmB. odiriitHmit caiiT AMepUKaHCbKOI MeAMYHOI aconianil. — Pexxum goctymy: http://www.
ama-assn.org/ama/pub/about-ama/our-history/the-founding-of-ama.page); Acouianii a-
BOKaTypu AMepuKH, sKa CTa/la MepIIO caMOperyIiBHOI opraHisarieio agBokaris CIIA
(zmB. odiuiitanit cair Aconianii agBokaTypu Amepuku. — Pexum gocrymy: http://www.
americanbar.org/content/dam/aba/administrative/house_of_delegates/aba_constitution_
and_bylaws_2012.authcheckdam.pdf).
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JATKOBUX TPAaBUJ, HOPM 1 MiJBUIICHUX CTaHIAAPTIB HisNIBHOCTI JJIs 1X
YJICHIB 1 3MIHCHEHHS KOHTPOJIIO 3a iX JOTPUMAaHHAM 3 METOO 33/ I0BOJICHHS
iHTepeciB MMPOKOTO KOJa CIOKMBAYiB, 3 OMHOTO OOKY, a Takox 3abe3re-
YeHHs JIOBUX iHTepeciB wieHiB CPO — 3 npyroro.

Buxozsuu 13 BUILIEHABEJACHUX MipKyBaHb, MOXXHA BHOKPEMHTH TaKi
osnaxu CPO:

1) yrBopennst CPO y ¢opmi HemiANPHEMHULIEKOTO TOBAPUCTBA, 3aCHO-
BaHOTO IUISIXOM JOOPOBUILHOTO 00’ €JHAHHS YYaCHHKIB ITEBHOTO BUIY
M IPUEMHHIIBKOT Ta/ab0 mpodeciitHol TisSTBHOCTI;

2) HasBHICTH MMOJBIITHOT METH YTBOPEHHS TaKUX OpraHi3amiii;

3) HasBHICTh HU3KH crienPiuHUX PYHKIIH, SKI HE BIACTUBI 1HIIUM
pI3HOBHIaM HENiANPUEMHUIBKUX TOBapuCTB. LI QpyHKIIT MOXyTh OyTH
000B’SI3KOBUMH 1 (haKyTbTaTUBHUMH.

Jlo 060B’s13k0BUX (PYHKIIII HaNEX)aTh HOPMOTBOPYA, KOHTPOJIbHA H ITy-
HITHBHA.

Hopmomeopua ¢pynxyis nonsrae B Tomy, mo CPO npuiimae 1 3aTBep-
JDKY€ HOPMHU, TIpaBHJIa 1 CTaHAAPTH AiSUTBHOCTI Cy0’€KTIB MiANPHEMHHUIITBA.
IIpu upomy Taki mpaBuiIa COPSIMOBaHI HA PEryIIOBaHHS BIIHOCHH, IO
CKJIaJar0ThCs y Tporieci 3aifichenHs wieHamu CPO cBo€l miinpueMHATIBKOT
Ta/a00 TpodeciiHOl AISUTBHOCTI 1 PETYIIOIOTh HE JIUIIE BiTHOCUHU MIXK
wreHamu CPO ta camoro oprasizariiero, a i Mix wienamu CPO ta crioxu-
BayaMH ixX ToBapiB (poOiT abo mocmyr). S0 x npaBuiia opradizarnii cTo-
CYIOTbCS JIUIIIE PETYIIOBAHHS JISUTBHOCTI 11 MpaliBHUKIB a00 BHYTPIIIHIX
CTPYKTYPHHUX OPTaHiB, a TAKOXK ITPaB i 000B’SI3KiB ii WIEHIB CTOCOBHO caMmoi
oprasizaiii, To Taka opraHisaumis He MOXe BBaKaTHCSl CAMOPETYIIBHOIO.

Koumponvna ¢pynxyis nonsrae y 3adesnederti 3 6oxky wieniz CPO
KOHTPOJIIO 33 NOTPUMAHHSIM NPUHHATHX HEK HOPM, NMPAaBUJI i CTAaHIAPTIB
JisITBHOCTI. 32 BiICYTHOCTI TAKOTO KOHTPOJIIO OpTaHi3alis He MOXKe BBaXka-
THCS CAaMOPETYITIBHOIO.

Ilynimuena ¢yHxyis 3HAXOANUTH CBii TPOSIB y MPUTATHEHHI 710 BiATIO-
BiJaJILHOCTI 0Ci0, sIKi MOPYLIMIIHN MpaBuiia, cTaHAapTH, po3podieHi CPO,
Ta/a00 HOPMH YMHHOTO 3aKOHOJABCTBA y BiAMOBiAHIN cdepi. [Tepemik
MOXJIUBUX CAHKILIH MOBUHEH BCTAHOBIIIOBATUCS Y JOKAIBHUX aKTax, 10
npuiimarotecst CPO, 1 BiAnmoBigaTn HopMaM YHHHOTO 3aKOHOJABCTBA.

o gaxynemamuenux ¢ynxyiil MOYKHA BITHECTH TaKi:

a) po3poOKa i pealizallis mpoIeaypH Mo3acy0BOro (IPUBAaTHOTO) PO3-
DISIAy cKapr Ha AisueHicTh wieHiB CPO 3 Goky croxuBauiB iXHiX TOBapiB,
poOiT abo mociyr, a Takoxk cropiB Mk CPO 111 unenamu. Y kpaiHax 3 naB-
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HBOIO icTopieto icHyBanHsa CPO mist peanizanii Ha3zBanoi ¢yHkuii mpu CPO
YTBOPIOETHCS crielianbHuil opran — OMOyacamaH, sIKuit Moxe OyTH SIK
KOJIeTialbHUM, TaK 1 ogHOOC000BHM [9, ¢. 121];

0) CTBOpEHHS MeXaHi3My BiAIIKOAyBaHHS 30MTKIB, 3aBJaHUX CIIOXKHBa-
4yaM ToBapiB, poOiT abo nociyr, Haganux wieHamu CPO. Criocobamu 3a-
XHCTY IHTEpECiB CIIOKUBadiB ToBapiB (pooit abo mociyr) wieniB CPO moxe
OyTH CTBOPEHHSI CHCTEMH KOJIEKTUBHOTO CTpaxyBaHHs MpodeciiHOoi Biano-
BimanbHOCTI wieHiB CPO, yTBOpeHHS CHeiaibHUX MAHOBUX (DOHIIB IS
BiJIIKOAYBAaHHS 30UTKIB, 3aBIaHUX WICHAMU-TIOPYIIHUKAMH TOILIIO;

B) mpeacTaBHUUTBO iHTepeciB wieHiB CPO y BimHOcHHAX i3 IHIIMMHU
yYaCHUKAaMH IUBUILHOTO 000POTY, a TAKOX Nepe]] IEBHUMH OpraHaMu
Jiep>KaBHOI BJIaJy Ta MiCLIEBOTO CAMOBPSIAYBaHHS, Y TOMY YHCII B Cy[i, Ta
Jesiki i QyHKii.

TakuM YHHOM, camopecynieHow opeaHizayicio € HeliIPUEMHHIIBKE
TOBAapUCTBO, 3aCHOBAaHE HA 3aca/iaXx WICHCTBA Cy0’eKTiB mpodeciitHoi Ta/
a00 MiANPUEMHHULIBKOT JisUTBHOCTI, SIKE CTBOPIOETHCS 3 METOIO 337J0BOJICHHS
1HMBIya bHUX 1 CYCIUIBHUX 1HTEPECIB NIISXOM YIOBHOBAXKCHHS TaKOl
opraHizarlii Ha BUKOHaHHS (PyHKIIIH 13 po3pOOKH 1 IPUHHSTTS MTPaBUIL, HOPM
1 cTaHAAPTIB MisSUTBHOCTI [T WICHIB OpraHi3allii, 3iHCHeHHS KOHTPOJTIO 3a
JOTPUMAaHHSM 4JICHAMM OpraHizallii po3po0JieHUX HEro mpaBui (Ta/abo
BHMOT YHHHOTO Y BiJMOBiAHIN ramy3i 3aKOHOIABCTBA), MPUTATHEHHS 10
BiINOBIIATBHOCTI WIEHIB OpraHi3amii, Kl IPUITyCTUINCS TIEBHUX MOPY-
IICHb, a TAKOXK 3IIMCHEHHS IHIIMX (QYHKIIH, CIPSIMOBaHUX Ha OJHOYACHE
3aJIOBOJICHHS iHTEPECIB 11 WIEHIB 1 3aXUCT 1HTEPECIB MIMPOKOTO KOJIa CITO-
KHMBadiB IXHiX TOBapiB (poOiT abo mociyr).

OTxe, cTae MOXKIIMBUM BHPILICHHS TUTAHHS TIPO TE, sIKi caMe OpraHi-
3amii 3-MoMiXk HUHI IifounX B YKpaini MoxyTh OyTH BimHeceri qo0 CPO.
AJKe OueBHUIHO, 110 CAaMOPETYITiBHI OpraHi3allii MO>KyTh yTBOPIOBATHCS HE
JIMIIE B TUX Tally3sX MiANPUEMHHIITBA, 3aKOHOJIABCTBO SIKUX 0€3I10CepPEHBO
MICTUTH TTOJIO’KeHHS 11po yTBopeHHs CPO, a # y iHmux cdepax miamnpu-
€MHHIIBKOI Ta ipodeciitnoi aisubHocTi. Lle crocyeThes Hacamnepen chepu
Ha/IaHHsI PEKJIAMHUX MOCIYT, TYpU3MY H ayIUTOPCHKOT AisTBHOCTI. 30Kpe-
Ma, HUHI Ha 3arajbHO/IePKaBHOMY PiBHI (YHKIIOHYIOTH TaKi 00’ € JHAHHS
peKIaMicTiB, Ik Acolialis 30BHIIIHBOI pekiamMu Ykpainu, Criika mignpu-
€MCTB 30BHIIIHLOT pekiaMu Ta jeski iHmi [10]. AHanoriuyda cuTyaris
CKJajacs Ha PUHKY HaJaHHS IOCIYT y cdepi Typusmy i aynuty. Cy0’ ekTH
TYpUCTUYHOTO Oi3Hecy YKpaiHW yTBOPWJIM HHM3KY TaKMX Oprasizauii, 30-
Kkpema, 1ie « Typuctruna acomianis Ykpaiany («TAY»), «Acorialris jtijgepiB
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TypOi3zHecy Yipainm» («AJITY») Tomo [11, c. 414]. V cdepi x aynurop-
CBHKOI JISTTLHOCTI HUHI Jli€ HU3KA TpoQeciifHuX 00’ eTHaHb ayJJUTOPIB Ta
OyXranTepiB, SIKi TAKOXK MOXXYTh OyTH Ha3BaHiI cCaMOPETyJTiBHUMH OpTaHi-
3anismMu — BeeykpaiHcbka npodeciiiHa rpomanceka opradizanis «Crinka
aynutopiB Ykpainuy, MixkHapomHa rpoMajickka opranizaiis «Pana Hesa-
TIeKHAX OyXTalTepiB Ta ayANTOPIB» Ta JesKi iHm. BkasaHnMu oprasiza-
istMu Oyno po3poOaeHO 00O0B’SI3KOBI JUJIT BUKOHAHHS iXHIMH YJC€HAMU
STHYHI MpaBuUIia JisUTbHOCTI, MEXaHi3MH KOHTPOIIIO 32 iX JOTPUMaHHSIM,
a TaKOXX BCTAHOBJICHO CHCTEMY CAHKIIIH 3a MOPYLIEHHS LUX MIPaBUI 1 HO-
JIOKEHb YHHHOTO 3aKOHOJABCTBA!. YKa3aHi opraHizariiii 3a CyKymHICTIO
BUKOHYBaHHX HUMH (DYHKIIIH Ta 32 BIIACTHBUMH IM O3HAKaMH MOXYTh OyTH
BiJTHECEHi /10 CAMOPETYIiBHHX.

BonHovac npaBoBHii cTaTyc NesSKUX OpraHizaiiid, SKi HUHI yTBOPEHi
y PI3HUX Tally3siX €KOHOMIKH, 3aJIMIIAE€THCSI HEOJJHO3HAYHHUM 3 MOTJISITY 1X
HanexxHocti 1o CPO. 3okpeMa, 11e CTOCYETHCS TOPTOBO-ITPOMHUCIOBHX
nanat (TIIII) ta ToBapuux i hongoBux Oipx. Tak, Ha gyMKy ¢axiBuiB [o-
JIOBHOTO eKkcriepTHOro ympasiinas BP Ykpainu, TIIII 3a cBo€ro CyTHICTIO
noBuHHI OyTy BuzHaHi CPO [12]. BogHOuac neski HAyKOBII KaTeropuIHO
HE MOTOMXKYIOTBCS 13 UM TBEPIKEHHSM, BBaxkarou, o TIIIT He MOKyTh
BH3HaBaTUCs camoperymiBaumMu [ 13, ¢. 31-33]. [lutaHHs 0po BiAHECCHHS
TOPTOBHX 1 POHTOBUX Oip>K IO CAMOPETYIiBHUX OpraHi3aliii y HayIli TaKox
3aITUIIAETHC TUCKYCIHHUM [5, ¢. 45].

ToproBo-npoMHUCIIOBI NANAaTH YTBOPIOIOTHCS 1 JIIFOTH BiJOBIIHO JIO
OoTHOWMEHHOTO 3akoHy Ykpainm Bin 2 rpyaas 1997 p. 3rigHo 3 uum 3a-
koHoMm, TIIII € HexeprkaBHOIO HEMPUOYTKOBOIO CAMOBPSIIHOIO OpraHiza-
€10, sIKa YTBOPIOETHCS 3 METOIO MPEJICTABHUIITBA 1HTEPECIB 1i YJICHIB,
y4acTi y po3poOieHHI npaBui npodeciiiHol eTHKH Y KOHKYPEeHIIiT IS
pi3HUX cep MANPUEMHUIILKOT NisTHOCTI Tomo. O HAK aHi 3aKOHO/IaB-
CTBOM, aHi JokanbHUMU okymMeHTtamu TIIIT Ykpainu ta TIIII perionans-
HOTO piBHA HEe mependavyeHo, Mo Ii OpraHi3amii YTOBHOBaXYIOThCS Ha
301HCHEHHS KOHTPOJIO 38 AOTPUMAHHSIM 3BUYAiB 1 MPaBUII J1IOBOI €THKU
3 0OKYy iX 4JIeHIB, PO 1110 O0e3MOCePeIHHO 3a3HAUYAETHCS Y HAYKOBIH JIiTe-
parypi [14, c. 9]. Y 3B’53Ky 3 MM HEMAE ITiICTaB cTBepKyBarty, 1o TIIII

! TuB., 30kpema: Koprekc mpuHIMIiB yyacHUKIB Acomianii 30BHilIHboOI pexntamu [Enek-
TpOHHUIT pecypc]. — Pexxum poctymy: http://www.outdoor.org.ua/doc/71.html; CratyT
Acouianii 3oBHimHboI peknamu [Enekrponnuit pecypc]. — Pexxum goctymy: http://www.
outdoor.org.ua/doc/73.html; CraryT BIIT'O «Cninka ayauropis Ykpaiuu» [EnekrpoHHui
pecypc]. - Pexxum gocrymy: http://spilka-audit.org.ua/about/28-dokumenty-ustavy-otchety-
polozheniya.html
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€ pizHoBH10M CPO, OCKiNTbKHM BOHU HE Bi/IMOBIIal0OTh BCIM TUM O3HAKaM,
SIKI € 000B’SI3KOBUMU ISl TAKOT'O POJY OpraHi3aiiii.

JIMCKyCIHIM € TaKOX IMUTaHHS OO BiTHECEHHS 10 CAMOPETYIiBHUX
opraHizauiii ToBapHux i ¢pongoBux Oipxk. [lonpu Te, mo BoHM HaxineHi
HU3KOIO PETYISITUBHUX (YHKI[IH II0ZI0 CBOIX YJICHIB Ta IHIINX YYaCHHKIB
OipxoBoi rpu (crarTi 3 i 16 3akony Ykpainu «IIpo ToBapHy OipxKy, cT. 25
3axony Ykpainu «[Ipo uinni manepu i ponnoBuii puHOK), popmMansHO BKa-
3aHi opraHi3ailii He BU3HAIOThCSl YUHHUM 3aKOHOJIABCTBOM CaMOPETYIIiBHH-
M. YTiM 3akoHOM 11po pormoBuit puHok CIIA camoperyitiBHOO OpraHi-
3ali€r0 BBXAOTHCS POHIOBI OipXki 3 HALlIOHABHUM cTatycoMm [1].

Onnak BOa4aeThes, O OipKi HE MOXKYTh OyTH BH3HaHI CaMOPETYIIiB-
HUMU OpTaHi3allisiMHi 3 OISy HA Take. bipiki MOXKYTh YTBOPIOBATHCS 5K
B OpraHizaliifHO-IpaBoBiii popMi HEMiANPUEMHHUIIBKOTO, TaK 1 MiAIpUEM-
HUIIBKOTO TOBAPHUCTBA, X04a PUOYTOK OipKi HE MOXKe OyTH PO3NOAiITICHUH
MiX 11 wienamu'. ¥V 3B’s3Ky 3 UM BXKe 3a (opMaTbHIMHU 0OCTaBHHAMH
Oipxi He MOXXyTh OyTH BimHeceHi 1o CPO. Kpim Toro, dyHkionansHa
crpsiMmoBaHicTh 1 MeTa yrBopeHHs: CPO 1 GipikK € TakoX IUTKOM Pi3HHMH.
HaBiTh BUKOHYIOUH HHU3KY PETyISATHBHUX (PYyHKIIIH MIOMO CBOIX WIEHIB Ta
ix mpodeciiiHoi AisIbHOCTI, OB’ s13aHO1 3 Oip>KOBOIO TOPTiBiIEto, Oipka He
3IIACHIOE 11l DYHKIIIT 3 METOIO 3aXUCTY IHTEPECIB CaMMX WICHIB OIpiKi Ta 1X
KOHTpareHTiB y Oip»oBUX KOHTpakTax. OCHOBHE NMpU3HAYEHHs OipXi 1mo-
nsirae 'y po3poOui nmpasui Oip:KoBoi TOPTiBii, SIKi 320€3MeUyIOTh JIMIIE Ha-
JIS)KHY OpraHizailito 000poTy TOBapiB a00 I[IHHMX ManepiB Ha OipxKi.

[lizcymoByrouHM HaBeZieHE, MOYKHA JIMTH TaKUX BUCHOBKIB. OKpeMi aKTu
YHHHOTO 3aKOHOJIAaBCTBa Nepeadauator yreopeHHs CPO i BcTaHOBIIOIOTH
HU3KY BUMOT sl HuX. OJIHAaK iCHYBaHHsI TaKHX OpraHi3aliii MOXKJIMBE HE
JuIe B THX cdepax, B SKHX iX YTBOpPEHHs Oe3mocepeanno mnependadeHe
3aKOHOJABCTBOM. Y 3B’SI3Ky 3 LIUM iCHY€ HarajbHa MoTpeda y BH3HaUEHI
o3rak CPO Ha piBHI 3aKOHY 3 METOO 3’ SICYBaHHS MICIIsl TAKMX OpraHizalii
y CHCTeMi HeTiAMPUEMHHUIIBKUX TOBAPUCTB.

'Y yuBimicTnii nopi6HMIt 3aKOHOKABYMIL MTifXiK HEOZHOPA30BO KPUTUKYBABCS, IPO-
IIOHYBA/IOCSI BUSHAYNUTH Ha PiBHI 3aKOHY, 10 (HOHOBA 6ip>Ka MO>Ke YTBOPIOBATHCH BH-
K/IIOYHO SIK HEMiANpUEMHUIIbKE TOBapUCTBO (IMB., 30kpema: Cracu6o-Pareesa V. B. Co-
BpeMeHHas npobieMaTiKa HeKoMMep4eckux opranmsanuii / V. B. Cnacu6o-®areesa //
AKTyapHi Ipo6/1eMH LIUBIIBHOTO, XXUTIOBOTO Ta CiMeTHOTO 3aKOHOAABCTBA : Marepianu
MDKHap. HayK.-TIPaKT. KOH¢., IpHcBs4. 90-piudro 3 JHA HAPOIKEHHA [i-pa 0PI, HayK, Ipod.
B. II. Macnosa, 16 6epes. 2012 p. / Ha. yH-T «}Opuz. akap. Ykpainu iM. SIpocnasa Mynpo-
ro». — X. : IIpaBo, 2012. - C. 26-29; Kyuepenxko I. M. OpranisaliiiHo-npaBosi ¢popmu
IOPUIMYHUX 0Ci6 pyUBaTHOTO IpaBa : MoHorpadis / I. M. Kyuepenko. — K. : IH-T gepxaBu
i mpasa im. B. M. Kopenbkoro HAH Ykpainn, 2004. - C. 48).
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(peectp. Ne 10052 Bix 15.02.2012 p., BHECEHHMIT HAPOAHUMH JIEITyTaTaMU YKpa-
iau H. Koponescrroro Ta M. Karepunaykom) [Enexrpornuii pecypc]. — Pexxum
nmoctymy: http://wl.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=42550
Pomanogckast O. B. KoHCTHTYIIHOHHO-TTPaBOBBIE OCHOBBI OPTraHU3aIMU | Jie-
ATEILHOCTH NPOQEeCCHOHATBHBIX MyOINYHBIX Kopropamnuii B Poccuiickoi
®Deneparun : aBToped. Auc. ... O-pa puL. Hayk : cuem. 12.00.02 / Pomanos-
ckas Onbra Banentunosna. — Ilen3sa, 2010. — 45 c.
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14. Caenxo JI. B. IIpaBoBoii cratyc ToproBo-npoOMBIIUIEHHON MaNaTsl U €€ poib
BO B3auMojeiicTBUU Biuactu u 6u3Heca / JI. B. Caenko // Pons Toproso-
MPOMBIIIIICHHBIX MAaT B COBEPUICHCTBOBAHUH MIPABOBOTO PETYIHUPOBAHUS
OTHOILICHHI BIACTH 1 OM3HECA : MATEPHAIIbl MEXKPETHOH. Hayd.-TIPAKT. KOH(. —
M. ; Caparos : PITA Mumntocra Poccun, 2011. — C. 5-16.

Cmamms naoitiuna 0o peoxoneeii 12.02.2013.

®uiaroa H. [loHsiTHE N IPU3HAKHU CaMOpPery/JIUpPyeMbIX OPraHu3auui

B craree paccMarpuBaroTCs 0COOEHHOCTH NTPABOBOTO PETYIUPOBAHMS CaMO-
perynupyembix opranuzaiuii (CPO) B aelicTBYIOIMEM 3aKOHOAATENHCTBE YKPAUHBI
u 3apyOexHBIX cTpaH. Ha ocHOBaHMM CpaBHHUTEIBHOIO aHAJIHM3a UCCIICAOBAHBI
cnieruduueckue npusHaku CPO, KoTopble O3BOJISIOT BBIJIECIUT TAKHE OpraHU3a-
LIUH B CHCTEME HEIpeIIPHHUMATENbCKUX 001ecTB. [IpoaHanu3upoBaHsl HayYHbIE
BO33pCHUS BEIYIINX OTEUECTBEHHBIX M 3apyOS)KHBIX MCCIIeoBaTeNeh B obnacTn
mpaBoBoro peryimupoBaaus CPO u Ipyrux HempeanmpHHIMATEIECKAX OOIIECTB.
OmnpeneneHo, Kakue U3 HBIHE CO3JaHHBIX OpPraHU3allUi MOTYT ObITh OTHECCHBI
K camoperynupyemMbIM. Ha ocHOBe poBeIeHHOTO aHalIn3a MPEeIOKEHBI ITyTH CO-
BEpIICHCTBOBAHUS 3aKOHOAATEIEHOTO PETYIIMPOBAHUS ICSTEIEHOCTH CaMOPETYITH-
pyeMBIX OpraHu3anuii B YkpauHe.

Kniouegvie cnosa: caMoperympoBaHue, AeJICTHPOBAaHHOE CaMOPETYIHPOBa-
HUE, CAMOPETyJINUpPyEeMble OpPraHU3aln, IPEANPHHUMATEIbCKAS AEATEIBHOCTD,
npoeccHOHANbHAs IS TEbHOCTb.

Filatova N. The concept and features of self-regulatory organizations

The author made a research of the peculiarities of the legal regulation of self-
regulatory organizations in Ukraine and several foreign countries. On the basis of
comparative analysis the author mentions specific features of self-regulatory orga-
nizations, which helps to distinguish these organizations in the system of non-
governmental non-profit corporations. The author analyses the main scientific
positions of the leading researchers in the sphere of legal regulation of self-regu-
latory organizations and other NGOs. The author also made an attempt to sum-
marize the practice of the activity of self-regulatory organizations in Ukraine in
order to find out, which kind of non-profit organizations can be named as SRO. On
the basis of comparative analysis the author suggested ways of improving the
legislation in this sphere in Ukraine.

Keywords: self-regulation, delegated self-regulation, self-regulatory organiza-
tions, business activity, professional activity.
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HAYRKOBE
JHKUTTH

Binbam Exior barnep — ino3eMHMi1 4ieH
HanioHanbHOI akageMii NpaBOBMX HAyK YKpaiHN

5 6epesnst 2013 p. Ha 3acimanHi 3aranpHUX 300piB HarionansHOT aka-
JeMii IpaBOBHUX HayK YKpaiHu Oyi0 oOpaHO HOBOTO iHO3EMHOTO 4JieHa —
Binbsima Eniora batiepa, skuii € npoBimHIM (QaxiBieM 3 IIUTaHb MPABOBUX
cucteM kpain — wieHiB CmiBapyxHocTi Hezanexxuanx Hepxkas (CH/) ta
MoHromii # akTHBHO ITPAIIOE B TaTy3i MXKHAPOAHOTO MPUBATHOTO i ITyOITid-
HOTO TIpaBa.

Batnep € 3aciyxernm npodecopom npasa im. [xona Exsapna Doyne-
pa mkonu npasa Jlikincon YHiBepcutety mrary [lencunbsBanis (3 2005 p.)
1 HAyKOBUM KOHCYJIBTAaHTOM (DaKyJbTeTy BUBUEHHS KpaiH Cxomy Ta AQpUKH
Jlormoncrkoro yHiBepcuteTy (3 2006 p.), mpodecopom Emepityc mopis-
HSUTBHOTO MpaBo3HaBCTBA JIoHmOHCEKOTO YHIBepcuTeTy (3 2005 p.). ¥ 1970—
1976 pp. BiH ouoiroBaB Kadenpy NOpiBHUIBHOTO MTpaBo3HaBCTBA JIOHIOH-
CBKOTO YHIBEPCHUTETY 1 3aCHyBaB MOCaAy pifepa MOPiBHUIBHOTO MPaBo-
3HABCTBA y [OMY K HABYAJILHOMY 3aKiIafi.

BiH € 3acHOBHHKOM 1 TupekTopoM [HeTHTyTy iM. Cepa [1aBna Bunorpa-
ToBa YHIBEpCHTETCHKOTO KoKy Jlonmona (1982—2005 pp.). Y Hamr gac
Tparoe B Kol npasa JlikiHcoH. BiH Takoxk OyB 3aCHOBHUKOM 1 IEKaHOM
(1993-1998 pp.) paxynereTy mpara i mpodecopoM Mi>KHAPOIHOTO TpaBa
Ta MOPiBHUTLHOTO NpaBo3HaBCTBA MOCKOBCHKOT BUILIOT IIKOJIM COLIAJIbHIX
Ta eKOHOMIYHUX Hayk iMeHi M. M. Cniepancbkoro (1994-2004 pp.). 3 2004 p.
Batnep e unenom IIpodecopcerkoi kimHatu Konemky cBITOro AHTOHIs
Oxcdopacekoro yHiBepcuteTy. HaBecHi 2002 p. BiH yuTaB BBEJACHHS B I10-
PIBHSUTBHE TIPABO3HABCTRO SIK ITpodecop kadeapu MUBiIHLHOTO TIpaBa Moc-
KOBCBHKOT JIep’KaBHOI FOPUAMYHOL aKkajeMmii.

VY tpaBHi 1992 p. Binesm batiep Oys o0panwuii akagemikom Pociiicbkoi
akajeMii MPUPOJHUYKMX HAyK, a B jmuctonani 1992 p. — HamionansHoi
akanemii Hayk Ykpainu. Y 6epesni 2009 p. fioro npuiiHsum 10 AMepHKaH-
CHKOTO 1HCTHTYTY IIpaBa. BiH Takox OyB lekaHOM (haKyJabTeTy IIpaBa YHi-
BepcuTeTchkoro koiemky Jlonmona (1977-1979 pp.) ta JIoHgoHCHKOTO
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yHiBepcurety (1988—1990 pp.). IIpamtoBas 3anpomeHuM npogdecopom
npasa IlIxonu npasa Helo-Mopkceskoro yriepeurery (1978 p.) i apapa-
cpkoi ko mipaBa (1986—1987 pp.), nexropom ['aa3pkoi akagemii Mix-
HapOIHOTO MpaBa, 3alpOIIEHUM PodecopoM MpaBa YHiBepcuTeTy BaruHr-
toHa i JIi (HaBecHi 2005 p.), MOCKOBCBHKOTO JIEPYKABHOTO YHIBEPCUTETY Ta
Incruryty nepxasu i mpaBa CPCP (auni — Pociiichka akagemis Hayk).

Binbsam Batnep € aBropom, criiBaBTOpOM, peaakTOpOM 1 MepekiagadeM
Oinbin sk 3500 xHAT, Oporryp, cratei 1 onisaiB i3 npaBoBux cuctem CPCP,
VYkpainu, Pocii, binopycii, Tamxukucrany, Y30ekucrany, Kazaxcrany,
Banrilicekux kpain Ta inmmx kpain CH/ZL.

Mamepian niocomysas:

. JIyk’ano6, HadalbHUK YIPaBITiHHS
IUTAaHYBaHHS 1 KOOPIMHALIT TPABOBUX
nocmimpkens B Ykpaini HAIIpH Ykpainu
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AKTyanbHe JOCTiPKeHHA
KOOIIePaTUBHOTO 3aKOHOJABCTBA
Pocii i1 gep>xaB €C

VY tpaBHi 2012 p. y Himeuunni y BunaBannTsi «Lambert. Academic
Publishingy Buiinuia qpykom MoHOrpadist' 1oKTopa IpUIMYHNX HAYK, IPO-
¢ecopa I. 1O. buctposa’. Take BUIaHHS CITiJl BiTaTH, 3BAYKAIOYM Ha 3Ha-
YeHHS KOOTepalii y Cy4acHOMY PO3BUTKY Pi3HHX cep eKOHOMIKH Ta
CYCHIJIBHOTO HTTS, 30KpeMa i CUTbCHKOTo TOCTIONapCTBa.

Koomepaiiis Ha TepeHax YkpaiHu Ma€ AaBHIO icTOpiro. Bigomi pisHi ii
BHIW, 30KpeMa, CIIOKHBYA, TapakHO-Oy/IiBeNbHA, )KUTIOBO-OyIiBeNbHA,
BUpOOHMYA 1 BpEIITi-pellT ciibchbKorocnonapebka. Ocranus 3a yacis CPCP
(dhopmanibHO po3BUBaNacs y (opMi KOJITOCIIIB, a CIIPaBkHi 11 KOOIEepaTUBHI
3aca/iy ToYalTy BiTHOBITIOBATHCS JTnTIe HanpuKiHii 1980-x pokiB, ko Oyio
npuitasto 3akoH CPCP «IIpo koonepauito B CPCP». He3axarouu Ha 3Ha-
YEeHHS KOOIIEPaTUBHOTO PYXY Y CUTLCHKOMY TOCHOAAPCTBI, HOTO CIIPOMOXK-
HICTh BUKOHYBAaTH HE JIMIIIe BUPOOHUYI (DYHKIIIT, a i BUPIIIyBaTH COIliaTb-
Hi poOIeMH Ha Celi, CUIbCHKOTOCIOAAPChKI KOONEpaTHBH B YKpaiHi He
HaOylH 3HaYHOTO MommpeHHd. [IpuunH npomMy 06araro, mpoTe OJHIEIO
3 BU3HAYaJIbHUX € HEHAJIS)KHE [IPABOBE PETYIIOBaHHS KOOIIEPAaTHBHUX Bia-
HOCHH. 3BiJICH BUBYEHHS MO3UTHBHOTO JOCBIY PEryalOBaHHs BiJHOCHH
o0 QyHKIIOHYBaHHS KOOTIEPATHBIB B 1HIINX KpaiHaX CBITY Ma€ BaXKIINBE
3HAUEHHS AJIS1 PO3BUTKY KOOIIEPaTUBHOIO 3aKOHOAABCTBA YKpaiHU.

Xapakrepuzytoun Mmonorpadito I. }O. buctposa, ciin 3a3HaunTH mpo ii
BIAIy CTPYKTYpY. LIiITKOM JIOT19HO MMOYMHAETHCS BOHA 3 PO3MIISALY TTOHSTTS
kooreparusy. IIpy 1bOMy 11€ MOHSATTS PO3MISAAETHCS SIK 32 3aKOHOIABCTBOM
Pociiicekoi @eneparnii, Tax i 3a 3apyOiKHUM KOOIIEpPAaTUBHUM 3aKOHO/AAB-
CTBOM, 30KpeMa Icrnanii. ABTop 31iHCHHUB BAaNHid MOPIBHUTLHO-TIPABOBUI

! brictpos I. E. KooneparnsHoe 3akoHoparenbctso Poccun u rocymapers EC: MoHo-
rpadus / I. E. BeictpoB. — Bepnun : Lambert. Academic Publishing, 2012. - 198 c.;
Bystrov G. E. Cooperative legislation of Russia and the EU states. — Berlin: lambert. Academic
Publishing, 2012. - 198 p.

? buctpos Ipuropiit FOXuMOBIY — JOKTOp IOPUAMYHMX HayK, mpodecop, IIpesumeHT
Pociiicbkoi acouianii arpapHOro, IpupofopecypcHOro, eKOJIOTiYHOro Ipasa, Bine-npesuient
€BpOoIeIiCbKOro KOMIiTeTy arpapHoOro Inpasa.

293



BicHuk N°1[72] PeuyeH3ii

aHaJIi3 MOHATTS «KOOIEpPaTUB» Y Pi3HMX KpaiHaX CBiTY, a TAKOXK PO3IVISAHYB
BiJITIOBIIHI KOOTIEPAaTHBHI PUHIINTIIH.

LlikaBuif MaTepia MoJaHO aBTOPOM Y ApyTii raBi MoHOTpadii, mpu-
CBSIUEHII PO3BUTKY KOOIIEPAaTHBHOIO 3aKOHOAABCTBa KpaiH €C i €Bpomneii-
ChKOI acorriamii BUIBHOT TOPriBii. 3arajbHa XapaKTepUCTHKA Ha3BaHOI'O
3aKOHOAABCTBA MOJaHa JOBOJII IIMPOKO, MOYMHAIOYH 3 MEPIIUX 3aKOHIB
Bennko6putanii XIX ct. Okpemo mpoaHaiti30BaHO aKTH KOONIEpaTHBHOTO
3akoHoxaBcTBa ®paniii, Himeuuwnnn, [tamii, Hinepiaaunis, bensrii, JIrok-
cemOypra, [pmannii, Jdanii, [ perii, [lopryranii, @inmsaaii, [Berii, ABcTpii,
[seiinapii, Hopeerii, Icaanmii Tomo. 3a3HaunMo, 110 Cy4acHa XapakTe-
PHUCTHKA KOOIEPATHBHOTO 3aKOHOJABCTBA TAKOI JOBOJII 3HAYHOI KiJILKOCTI
3apyOikHUX Kpain momana . 10. buctpoBum y nipaBoBiit Haymi GpakTHaHO
BIIEpLIE.

OxpeMy 3alliKaBICHICTh BUKJIMKAE Ta YaCTHHA MOHOTpadii, e aBTOp
XapakTepu3ye KooneparuBHy HopMoTBopdicTs B €C. JloBomi 1eTanbHO BU-
BYCHO TMOJIOKEHHSI CTaTyTy €BPONEHCHKOr0 KOOMEpaTHBHOTO CIIBTOBAPH-
CTBA, 3MICT SIKOTO MOX€ OYTH 3al03MYECHHUN 1HIIMMH KOOIIEPATHBHUMHU
YTBOPEHHIMH, 30KpeMa B YKpaiHi.

Iinxom noriuno I'. }O. buctpo okpemy maBy MoHOrpadii mpucBsITHB
JIOCIII/PKEHHIO ITPABOBOIO PETYIIIOBAHHS OpraHizaiii i AiSUIbHOCTI KOOTIe-
paruBiB Icnanii. [Ipu nboMy OkpeMa yBara akLEHTY€eThCS caMe Ha KOoIle-
paruBax B cdepi CLIIbCHKOTro ToCOAAPCTBa, 10 MAIOTh IABHIO ICTOPIIO B 1K
KpaiHi i pO3BUBAIOTHCS B MEKAX CLTBCHKOTOCIIOAAPCHKOTO KOOTIEPATUBHO-
ro mpasa. ABTOp OXapaKTEpU3yBaB SIK 3arajJbHUIl 3aKOH Ha3BaHOI KpaiHu
«[Ipo xoomneparitoy», Tak i HATOJIOCHB Ha 3MICTi 3aKOHIB PETiOHAILHUX aBTO-
HOMHUX criBToBapucTB Icmanii, — Kpainu backiB, AHjany3ii Ta iH.

Oxpemo y MoHOrpadii HaBeIeHO XapaKTEPUCTHUKY IIPABOBOTO CTATYCY
CLIBCBKOTOCTIONAPCHKUX KOOIIEPATUBIB 3a 3aKOHOAABCTBOM IcmaHii, 30kpe-
Ma, KOOTlepaTHBIB 31 criibHOT 00poOKHu 3emuti. JJocBia (yHKIiOHYBaHHS
OCTaHHIX € 0COONMBO LIKaBUM IJIs1 YKpaiHH, BpaXOBYIOUH MIPOBEICHE Ia-
IOBaHHI 3€Mellb CIIbCHKOTOCIOAAPCHKOTO NMPU3HAYEHHs! KpaiHu i BUHUK-
HEHHSI 3HAYHOTO MPOIIAPKY MPUBATHUX BIIACHHUKIB Ha3BaHUX 3€MEIIb.

3BakKalouu Ha BaXJIMBICTh MIPOTHOCTHYHOI (YHKIIT IOPUANYHOT JOK-
TpuHH, I. FO. BuctpoB HanpukiHmi perieH30BaHoi MOHOrpadii HaBiB BIacHi
JYMKH IOJI0 NUISAXIB BJOCKOHAJIEHHS KOONIEPATUBHOTO 3aKOHOABCTBA
Pocii. ¥ miit wactuHi ciiff MiATPUIMATH TyMKY aBTOpa IIIOI0 TOTO, IO MPH-
nastTs @enepansHoro 3akony «IIpo koonepauito B Pociiicekiit Denepartii»
Oy/ie CTUMYITIOBAaTH PO3BUTOK KOOTIEPATUBHOI ()OPMHU BIACHOCTI, CTBOPEH-
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HSl HOBUX BHUJIB KOOIIEPATUBIB, CTaHE PEajbHOI0 OCHOBOIO MOJANIBLIOTO
PO3BUTKY €KOHOMIKH, CIPUATAME 301IBIICHHIO 3aHATOCTI HACEICHHS,
MTOKPAIIEHHIO COITiaIbHOI CHUTYaIlii Ha cedi.

BuknaneHe nepeKoHIMBO CBITUYUTH PO BUCOKUI PiBEHBb aKTYalbHOCTI
penier3oBaHoi MoHOrpadii Ta Mpo GakTUYHE BBEACHHS HEIO B HAYKOBHM
00iT 3HaYHOT KUTFKOCTI aKTiB KOOTIEPAaTHBHOTO 3aKOHOIABCTBA 3apy0iKHIX
KpaiH, 110 paHille He BUBYAIHCS.

ABTOpY MOHOTpadii MOKHA JHIIe ModaxaTH, 100 y HACTYITHUX JI0-
CITI/PKEHHSIX BiH HE OMHUHAB ITPABOBi POOJIEMH PO3BUTKY KOOTIEpallii, B TOMY
yrcii i cimbebKorocnoaapcebkoi, B kpainax CHJI, 30kpema B YkpaiHi.

3arajgbHHUI BUCHOBOK MOXKE OYTH OIHO3HAYHMM: MOHOIpadis mpode-
copa I lO. buctpora «KooneparusHoe 3akoHogarensctBo Poccuu u rocy-
napctB ECy» crane y npurofi sik ¢axiBUSM-IPaBHUKAM, TaK 1 IIUPOKOMY
KOJIy YUTadiB, IO IIKABIATHCS MPOOIEeMaMH MPABOBOTO PETYIIOBaHHS
PO3BUTKY Koomepallii B pi3HUX KpaiHaxX CBiTYy.

A. Cmamigxa, TOKTOp IOPUIUYHUX HAyK, Ipodecop,
npodecop kadenpu 3eMeNbHOTO Ta arpapHoro npasa
Hamionansnoro yHiBepcutety «HOpuanana
akazeMisi Ykpainu imeHi SpocimaBa Mymporoy,
uneH-kopecnonaeHT HATIpH Vkpainu;

B. ¥Ypkeeuu, NOKTOpP IOPUANYHUX HAYK, TOLIEHT,
npodecop kadenpu 3eMeNEHOTO Ta arpapHoro Ipasa
HauionansHoro yHiBepcurety «tOpunnuna
akazeMis Ykpainu imeHi SIpociaBa Mymporoy
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ODIIINHI
MATEPIAJIN

3BiT
HanjionanpbHOI aKkafeMii IpaBOBUX HayK YKpaiHu
IIPO BUKOPUCTAHHS KOLITiB
ep>xaBHoOro 6r0MKeTy YKpainu 3a 2012 pik

HauionansHa akageMis MpaBOBUX HAayK YKpaiHM 3TiHO 3 YHHHHUM 3a-
KOHOJ/IABCTBOM € BUIIOIO JIEP>KaBHOIO HAYKOBOKO OpraHizalli€ro YKpaiHu, o
OpraHi3oBye i 3MIHCHIOE PYHIaMEHTaIbHI JOCTIKEHHS B Tally3i Iep:KaBu
i mpaBa. BignosigHo 10 cT. 22 BromkeTHOro Konekcy YkpaiHu AKajemiro
BU3HAYECHO TOJIOBHUM PO3MOPSTHAKOM OFOKETHHX KOIITIB.

3akonoMm Ykpainu «IIpo epxaBHuit Oromker Ykpainu Ha 2012 pik»
3aTBepxkeHi iaHoBi BuaaTku s HAIIpH Ykpainu 3aransHuM 00Csirom
38307,5 tuc. rpu. [Inan O6romkeTHOTO (QiHAHCYBAHHS HAYKOBOT MisUTBHOCTI
HAIIpH VYxpainu OyB BuzHaueHuii y cymi 18844,6 tuc. rpH.

VY 2012 p. no HAIIpH VYxpainu 3 ycix [pkepen gpiHaHCyBaHHA HaTIAIIIO
41210,7 tuc. TpH.

3a migcymkamu 2012 p. Akagemiro Oymo npodinancoBaHo 3 J{epxaBHOTO
OromkeTy (3aranpHuii GPoHy OromxkeTy) B 00cs3i 37235,0 THc. TpH, 110 CKIafae
97,2 % Bia MIAHOBHUX PIYHUX MOKA3HUKIB. [IuTOMa Bara QiHaHCyBaHHS 3a
PaxyHOK 3arajibHOTO (DOHITy OFOIKETY y KOINTAaX, SIKi OTPUMAINId YCTaHOBH
HAITIpH VYkpainu 3 ycix mxepen HaaxokeHb, cTanoBUTh 90,4 %.

IMonan acuruyBaHHs, 1110 OyJM BU/IIEH] 13 3aragbHoro oy Jlepikan-
HOTO OIOKETY, OFOKETHI YCTaHOBU AKaJeMil caMOCTIHHO OTpUMAaIA Y
2012 p. (crienianpauii houp Oromkety) 3975,7 TUC. IpH, 10 ckiaio 9,6 %
BiJl 3araJIbHOTO OOCSTY HaIXO/KEHb.

CepenHbopivyHa YUCETBHICTh MPAIOIUNX YV OOKETHUX YCTAaHOBAaX
HAIIpH VYkpainu y 3BiTHOMY poui cTaHoBmia 468 ocio.

Korirru, mo Oynu BusHaveHi [epxaBaum OromxkeroM Ykpaiau y 2012 p.
3a 3arajJbHUM Ta clieliaJbHUM (OHIOM, CIPSIMOBYBAINCh Ha BUKOHAHHS
TPHOX OIOMKETHUX MPOrPaM.

HepxxaBHuM OromxeroM Ykpainu Ha 2012 p. BUIaTKM Ha BUKOHAHHA
nporpamu KITKB 6581040 «®yHmameHTaIbHI AOCTIKEHHS, TPUKIATHI
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HAyKOBi 1 HAyKOBO-TEXHIYHI pO3pOOKH, BUKOHAHHS POOIT 3a Aep:KaBHUMHU
LiIFOBUMH MPOTpaMaMH i Jep>KaBHUM 3aMOBJIEHHAM Yy c(hepi 3aKOHOJaBCTBA
1 mpaBa, MiATOTOBKA HAYKOBUX KaJpiB, piHaHCOBA MiATPUMKa PO3BUTKY Ha-
yKOBO{ iHGpacTpyKTypu» Oyiau 3aTBepkeHi y cymi 22540,2 THc. rpH, y
TOMY YMCIIi BUIATKH 3araibHOro pouay — 18844,6 Tuc. rpH, cneniaibHO-
ro Gorxy — 3695,6 THC. TpH.

Kacogi Bunmarku 3a KITKBK 6581040 y 2012 p. cknamu 21614,9 Tuc.
TPH, Y TOMY YHCIi BHIATKU 3aransHoro ¢pouay — 18811,0 tuc. rpH, cre-
uiansHOro GoHmy — 2803,9 THC. TPH.

HepxaBHuM OromxeroM Ykpainu Ha 2012 p. BUAaTKM Ha BUKOHAHHS
nporpamu KITKB 6581020 «HayxoBa i opranizatiiina JisibHICTh Pe3uIii
HauionanbHoi akageMii mpaBoBUX HayK YKpaiHW» OyiH 3aTBEpIUKEH] y cyMmi
13469,1 Tuc. rpH, y TOMY YHCIi BUAATKH 3arajbHoro ¢poHmy — 12412.9 tuc.
I'pH, cneniaigbHoro ¢pouay — 1056,2 tuc. rpH.

Kacosi Bunarku 3a KITKBK 6581020 y 2012 p. cknanu 12649,2 Tuc.
IPH, Y TOMY YHCJIi BHIATKU 3aranbHoro ¢ouay — 117452 tuc. rpH, cre-
uianpHOoro Gouay — 904,0 Tuc. rpH.

HepxaBHuM OromxeroM Ykpainu Ha 2012 p. BUAaTKM Ha BUKOHAHHS
nporpamu KIIKB 6581070 «®inaHcoBa MiATpUMKa BHAAHHA XypHaILy
“IlpaBo Ykpainu™» Oynu 3atBepmxeHi y cymi 7050,0 THc. rpH, y TOMY 4nC-
JIi BUAATKY 3aransHoro ¢pouxy — 7050,0 Tuc. rpH.

Kacogi Buparku 3a KIIKBK 6581070 y 2012 p. cknanu 4448,8 THc. TpH,
y TOMY YHCII BUAATKH 3araabHoro Gouny — 4448,8 tuc. rpH.

V uinomy Bumatku no Akagemii 3a 2012 p. cknanu 38712,9 tuc. rpH, y
TOMY YHCII 13 3arainbHoro Goumy Oromkery — 35005,0 Tuc. rpH i crei-
anpHoro GoHmy — 3707,9 THc. TpH.

Komrru Oyno BuTpaueHo Ha:

— BUILIATY 3apo0iTHOI IU1aTH 3 HapaxyBaHHIMUA — 24 241,1 THc. TpH, abo
62,6 % BCiX BUIATKIB, y TOMY YHCHI IO 3arajJbHOMY (oHay — 22956,5 Tuc.
rpH (94,7 %) 1 mo cneniansHOMY QoHay — 1284,6 Tuc. rpH (5,3 %);

— IpuAOaHHS NPEAMETIB MOCTavaHHs 1 MaTepianiB, OmaTy NOCIyr —
6846,7 tuc. rpH, ado 17,7 % Bcix BUOATKIB, y TOMY YHCHi 110 3aTaJbHOMY
oumy — 5385,1 Tuc. rpH (78,6 %) i o cnenianbHOMY (poHIy — 1461,6 THC.
rpH (21,4 %);

— BiapsmxeHHs — 86,6 tuc. rpu, abo 0,2 % BciX BHAATKIB, y TOMY
yuci 1o 3aransHoMy Gouay — 49,7 tuc. tpH (57,4 %) 1 1o cnenianbHOMY
¢dhoumy — 36,9 Tuc. rpu (42,6 %);
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— omiaty KoMmyHaiasHHX ocayr — 900,1 tuc. TpH., abo 2,3 % Bcix BU-
JaTKiB, y TOMY 4YMCIi 10 3aranbHoMy (Gonny — 464,2 tuc. rpH (51,6 %) i
o crierianbHoMy Gouxy — 435,9 tuc. rpu (48,4 %);

— npunbanHs oOnagHanas — 459,7 tuc. TpH, abo 1,2 % BciX BUOATKIB,
y TOMY YHCII — 110 crerianbHoMy Gpouay — 459,7 tuc. rpu (100 %);

— BUIUTATY CTUIICH/III Ta JOBIYHOT IUTATH AIHCHUM YJICHaM (aKaJeMiKam)
Ta YWIeHaM-KopecroHaeHTaM — 6178,7 tuc. TpH, abo 16 % BCiX BHAATKIB,
y TOMY 4YHcIIi 1o 3aranbHoMy GoHay — 6149,5 tuc. rpH (99,5 %) i o cre-
uianeHOoMy GoHny — 29,2 THc. rpH (0,5 %).

3BiT Npo BUTpaYaHHs KOWTIB /[ep:kaBHOTO 010:KeTy YKpaiHu
HanionajbHoOI0 akajgeMi€lo MpaBoBUX HayK Ykpainu 3a 2012 pik

Taomuns 1
(THC. TpH)
6580000 HanionaiabHa akajeMisi HPaBOBHX HayK YKpaiHu
. CrneniajabHuii
Kozl.elco: 3aranbHuii ponpg domn
HOMiuHOI
Kaacugi- Mokasuuku 3arsepmxeno | Kacosi ia:{neﬂ- Kacosi
kami Ba- xomropucom | Buaar- | RO KO B
AaTKIB Ha pik k| MTOPHMCOM Yy
Ha pik
Bugatky — BChOro 38307,5 35005,0 4751,8 3707,9
1000 | Y ToMY mci: 38307,5 35005 | 4153,9 |32482
ITorouni BumaTku
1110 | Omwara npaui 16933,8 | 16922 | 12045 | 9815

MPaI[iBHUKIB
1120 HapaxyBaHHs Ha 3apIuiaTy 6096,7 6034,5 406,4 303,1

[Ipunbanns npenmeris
MOCTa4yaHHs 1 MaTepiais,

1130 L 8106,2 5385,1 1851,1 1461,6
oruIara mociyr Ta iHmr
BHIATKH

1140 Buaarku Ha BiIpsKCHHS 62,0 49,7 57,8 36,9

1160 | Omiara KomyHambiix 590 4642 604,9 | 4359
MOCJIYT Ta EHEPrOHOCIiB

1171 JocmimkeHHs i po3poOKu

1300 | CYOcunil i morouni 6518,8 | 61495 29,2 29,2
TpaHchepTH

2000 Kamitanehi BUugaTku - - 5979 459,7
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Tabmums 2
(Tnc. TpH)
3aranbHuii pong Cmﬁ)“':"“""
Kon exo- ora
HOMIHHOL HaiimenyBanHsi Or01:KeTHON 3arsep- . 3atsep- .
KJIaE‘I/Id)l- nporpamu nxeno | Kacosi | axeno | Kacosi
Kamil Bu- KOIITO- | BMAAT- | KOIITO- | BHJAAT-
AaTKIB pucom Ha KH pucom Ha KH
pik pik
6581020 | Hayxosa i opranizariiina 12412,9 | 11745,2 | 1056,2 904,0

nisueHICTH mpe3uii Hario-
HAJIBHOI aKaJieMii MpaBOBUX
HayK YKpaiHu

6581040 | dynnameHTaNBHI TOCITI- 18844,6 | 18811,0 | 3695,6 | 2803.,9
JDUKSHHSI, TIPUKJIaHI HAyKOBI i
HayKOBO-TEXHIYHI pO3pOoOKH,
BHUKOHAHHS poOiIT 3a AepKaB-
HUMH LUIBOBUMH ITpOrpama-
MM i Iep>KaBHAM 3aMOBIICH-
HAM y cepi 3akOHOABCTBA 1
IpaBa, MiArOTOBKA HAyKOBUX
KazpiB, iHaHCOBA MiATPHMKA
PO3BHUTKY HayKoBOi iH(ppa-

CTPYKTYpH
6581070 | dinaHcoBa MiATPUMKA BH- 7050,0 4448,8
naust xxyprary «IIpaBo
VYkpainm»
BCBHOI'O 38307,5 | 35005,0| 4751,8 3707,9

299



HAIITI
IOBLJISIPU

BunoBHunocs 85 pokiB Bi AHS HAPOMKEHHS BU-
JATHOTO BUEHOTO B Taily3i rocroaapchKoTo IMpasa,
akanemika HamionaneHOi akagemii Hayk YkpaiHu,
akagemika HamionanbHOI akagemii IpaBOBUX HayK
VYkpainu, 3acimyXeHoro Jisiya HayKH 1 TeXHIKH YKpa-
{HH, ZOKTOpa IOPUINYHUX HayK, Ipodecopa BasieH-
THHAa Kapiosuya MamyToBa.

Haponuecs Banentun Kapnosuu 30 ciuns 1928 p. y m. Oneci. Y 1949 p.
3aKkiHInB CBEpIIIOBCHKUH IOpHINIHAN IHCTUTYT. Y CBEpAIOBCHKY U PO3-
noyajacs HOro IOpUANYHA Kap’e€pa: TYT BiH MPallOBaB HA MOCal JepiKaB-
Horo apbitpa (1950—-1956 pp.). [Totim npamroBas B YkpaiHi Ha mocai Ha-
YJallbHUKA IOPUANIHOTO Bijainy B MiHicTepcTBi OymiBHAIITBA i ANPHEMCTB
BYTUJIBHOT IIPOMUCIIOBOCTI, Y MiHicTepCTBI BYTiJbHOI MIPOMHCIOBOCTI,
Honenpkiit Pagi HapomHOoTro rocrnofapcTsa (3a paasHCHKUX YaciB TO OyB
«CYTEPKOHIIEPHY ).

Bech 1eii wac B. K. MamyToB noe1HyBaB pakTHYHY poOOTY 3 HayKO-
Bo10. 3 1966 p. posmouanacs iforo 6e3nocepeaHss HAyKOBa JisUIbHICTb:
y 19661992 pp. npairroBaB Ha mocaji 3acTyIMHAKA TupekTopa [HeTutyTy
exoHoMiku npomucioBocti AH YPCP, a3 1992 p. it norenep — aupekTop
IHCcTHTYTY ekoHOMIKO-TIpaBOBUX AociimkeHb HAH Ykpainu.

B. K. MamyToB — BupaTani (paxiBemnp y rary3i rocrogapchKoro npasa.
BiH 3po0OuB BaroMuii BHECOK Y CTAHOBJICHHS Ta PO3BUTOK JIOCIiIKEHb, IO
MOEAHYIOTH €KOHOMIKY 1 TPaBo, B OOIPYHTYBaHHS KOMILIEKCHOTO €KOHOMi-
KO-TTPaBOBOTO MIAXOAY 0 YIPABIiHHSI BUPOOHUIITBOM.

B. K. MamyTOB € 3acHOBHUKOM [lOHENbKOI HIKOJIM TOCIOAapChKOro
npaBa, siKa CIpaBlise 3HAYHUH BIUIMB HA MiJBUIIECHHS POJIi W MPECTHKY
MpaBa y BUPIMIEHHS EKOHOMIYHUX TTPOOJIEM.

Haykogi nocnimxkennst B. K. MamyTtoBa — 11e, BiacHe, HOBUH MiX-
JTUCIUILTIHAPHUH HAIIPSIM Y CY9acHOMY CYCHIIBCTBO3HABCTBI, SIKUH PO3-
BHHYBCA Ha 0a3i Teopii rocmogapchkoro mpasa. Lls Teopist ctanma Takox
OCHOBOIO CTAHOBJICHHA 1 PO3BUTKY BUCHHSI IPO [IPaBOBY POOOTY B HApO-
HOMY rocrnojiapctsi. [ocronapchKo-mipaBoBa crieiiaaizailis Oyjia BBeICHa
y BUILUX HaBYAJIBHUX 3aKjagax. Teopis rocrmomapchKoro npasa Jomoma-
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rae po3B’si3yBaTy MpoOJIeMH MPaBOBOrO 3a0e3MeueHHs 3MiaHOi eKOHO-
MiKH, ii Aep>KaBHOTO PETYIIOBAHHS, PETIOHAIBHOTO YIPABIIHHS, MiCBKO-
T'0 PO3BUTKY, BAOCKOHAJICHHS rOCIOJAPCHKOT0O 3aKOHOAABCTBA 1 IPAKTUKU
Horo 3actocyBaHHS. [[OHATTSI «€KOHOMIKO-TIPABOB1 MPOOIEMUY, «EKOHO-
MiKO-ITPaBOBUH MiAXiA» YBIWIUIN B HAYKOBHH OOIT 1 LIMPOKO BUKOPUCTO-
BYIOTBCS B JIITEparypi.

B. K. MamyToB 3i cBoiMH KoJleramH Oepe akTHBHY y4acTh y mpoueci
MPaBOTBOPUOCTI, 30KpeMa, HUMH MiArOTOBJICH] AECATKH 3aKOHOIABYHX aKTiB
OO PI3HHX ACIEKTIiB MPAaBOBOTO 3a0e3neYeHHs ekoHOMIKY. BiH 371ilicHIOBaB
KepiBHULTBO 1 OpaB Oe3MmocepeHIo y4acTb Y miAroToBmi l'ocnogapcbkoro
Koziekey YKpainu, sikuii Oyno npuiiasto 16 ciuns 2003 p. [IpuitHsTTa kogek-
Cy JaJio 3HaYHUK MYJBTHIUTIKaTUBHUH e(eKT y cdepi IopucrpyaeHuii.

Axaznemik B. K. MamyToB — aBtop Oinbiu six 650 HaykoBux npaub. [1in
HOro KepiBHULTBOM 3axuiieHo nmoHaa 40 KaHAWAATCHKUX 1 JOKTOPCHKHX
JUCepTaIlii.

dyHnaMeHTaNbHI JOCHIKEHHS 1 PUKIaaHi po3poOku BanenTuna
KapnoBuya mupoxo BigoMi B HayKOBHX Kojax. PerynspHo BiH Oepe y4acThb
y MDKHapoIHUX HAayKOBHX (hopyMax, BUCTyINae Ha MIKHApOTHUX KOH(pe-
penuisix. HaykoBa i mpakTuuHa aisuibHicTh akageMika B. K. MamyToBa
CHpHUs€E 3pOCTaHHIO PiBHS MPaBOBOi KyJIbTYpH, MiJABULICHHIO MPECTHXKY
IOPUINYHOI CITy>KOU B HAPOTHOMY TOCTIOAAPCTBI.

M MaciuTaOHUM 3aBOaHHAM I AMOPSAKOBAHA TAKOK HAYKOBO-Opra-
Hi3anifiHa i rpomanceka gismeHicTe B. K. MamyrtoBa. Y 1992 p. iioro
oOpano unenoMm Panu Corosy topuctiB Ykpainu, unenom [Ipesunii Ha-
LiOHAJBHOI akaJeMii MpaBOBUX HayK YKpaiHu, MixkKHapOIHOTO KOMEpLili-
Horo apOiTpaxHoro cyny. B. K. MamyToB odontoe Koopannaniiine 6ropo
3 TOCTIOAAPCHKOTO MpaBa Ta JJOHEUbKHi perioHaIbHUN HAYKOBUH LEHTP
HanionaneHoi akanemii mpaBoBuUX Hayk YKpaiHd, € wieHoM KoHcTuTy-
uiiHoi Acamb6nei, 6ropo Bigainenus exkonomiku HAH Ykpainu, 3actymn-
HUKoM rosioBu Jlonenpkoro HaykoBoro neHtpy HAH VYkpainu, [louecHum
rojoBoro JoHenpkoi obmacHoi opranizanii Coro3y 1opucTiB Ykpainu,
BXOJIUTH /IO CKJIady PelKoJeriii 6ararbox »KypHaliB.

3a miigHy HayKOBY 1 HayKOBO-opTraHi3auiiHy nisuibHicTh B. K. Mamy-
TOBa HAropomXxeHo opAaeHoM [pyxOu HapoaiB, opAeHOM KH:3s SpocnaBa
Myaporo V, IV Ta Il ctyneniB, mouecHo0 BiA3HaKow AcoLiamii MpaBHUKIB
Vkpainu «3a yecTh Ta mpodeciiiny rigHicte», [louecHumMu rpamotamu
BepxoBHoi Panu Ykpainu ta Kabinery MinictpiB Ykpainu. ¥ 2002 p. [o-
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HellbKa MiChKa pajia MpHrcBoina BueHOMY 3BaHHs «[louecHuil rpomMaastHuH
Micra [lonenpkay, a'y 2008 p. Banentun Kapnosuy OyB ynocToeHuii 3BaH-
Hs1 «[TouecHuit rpomanssHuH JloHEIBKOT 00IaCTi».

[pe3unis HarionanbHOT akaaeMii MpaBoOBUX HayK YKpaiHU Ta peiak-
HiliHa KoJeris xxypHany «BicHuk AkazeMii mpaBoBUX HayK YKpaiHH» Bi-
TaIOTh BelbMuIIaHoBHOTO Banentuna Kapiaosuua MamyToBa 3i cnaBHIM
FOBLICEM 1 0aXKar0Th HOMY TTOJATBITUX TBOPYUX YCITiXiB, 370POB’s Ta O11aro-
IOy I Ysl.

IOpunuyHa TpoMaaChKiCTh CeplleYHO BiTae
3 70-piuHuM 10BijieeM Ta i3 40-piuusiM HayKoOBO-TIe-
maroriyfol OisiabHOCTI BUAATHOTO BITYM3HSIHOIO

BYCHOTO-TIPABO3HABII B rany3i KpUMiHAJIBLHOTO TIpa-
Ba, KPUMIHOJIOTi1, KpEMiHAJILHO-BUKOHABYOTO MPABa,
COIIOMNOTi] KPUMIHAJIBFHOTO TpaBa i Mi>KHAPOIHOTO
KPUMIHAJILHOTO NIPaBa, TaJIAHOBUTOTO TIe/Iarora Bu-
101 IIKOJIH, IOKTOpa IOPUANYHUX HayK, IupekTopa HaykoBo-mocmigHoro
IHCTHTYTy BHBUCHHS MP0OJIeM 3JI0YMHHOCTI iMeHi akanemika B. B. Cra-
muca HATIpH Vkpainu, akageMika-cekpeTaps BiIIUICHHS KpUMiHATEHO-
npaBoBuX Hayk HamionanpHOI akazemii mpaBoBuUX HayK YKpaiHH, IIpoO-
¢ecopa kadeapu kpuminanpHoro npasa Ne 1 HanionansHoro yHiBepcu-
tety «lOpuanuna akagemis Ykpainu iMmeHi SpocnaBa Mynporo»,
3aciyxeHoro opucta Ykpainu BsuecnaBa IBanoBuua Bopucosa.

Bsuecnas IBanoBuu Hapoauscs 7 arororo 1943 p. y M. Bonzpk Mapiii-
cbkoi APCP (P®). ¥ 1966 p. BctynuB 10 XapKiBCHKOTO IOPHIANYHOTO iH-
cTuTyTy (HuHI — HamionanbHuii yHiBepcuteT «tOpuanyHa akageMis
VYkpainu imMeHi SpociaBa Mynporo»), 3 SKUM IOB’s3aB CBOIO MOJAIIBITY
JIOJTI0, CIIOYaTKy HABYAIOUUCH B ACIIPAHTYPI, a OTIM MPAIIOI0YH Y HbOMY
ACHCTEHTOM, CTapIINM BHUKIIAIaueM, JOIICHTOM, CTApIINM HayKOBUM CITiB-
pobiTHHKOM, TTpodecopoM Kadenpu KpUMiHATBHOTO TpaBa (HIHI — Kade-
Ipa KpuMiHaJIBHOTO TIpaBa Ne 1).

B. 1. BopucoB 3poOuB MoMiTHHI BHECOK Y MIATOTOBKY (paxiBIliB y ra-
Ty31 KpUMIHAIIEHOTO TpaBa 3apyOikHuX KpaiH. Tak, 3 1983 p. mo 1985 p.
B. 1. bopucos 06iiiMaB nocagy BuUKJIagada KpUMiHAJIBHOTO MIpaBa Ta KpH-
MiHomnorii AxeHcbkoro yHiBepcuteTy B Haponniii Jlemokparnuniii Pecmy6-
Jini €MeH.

VY 1995 p. mpaiioBaB Ha4aJTbHUKOM YIpaBIIiHH INIAHYBaHHS 1 KOOPIH-
HaIlil MpaBOBHX JMOCIIIHKEHb AKajieMil MpaBOBUX HayK YKpaiHW (HUHI —
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HAIIpH VYxpainu), IupekTopoM-opraHizaTopoM [HCTUTYTy BUBUCHHS
npobiem 3nounHHOCTI AIlpH VYkpainu (HnHi — HaykoBo-mocmigauil iH-
CTUTYT BUBUEHHS IIPoOJIeM 3I0YMHHOCTI iMeHi akanemika B. B. Crammca
HAIIpH VYkpainn), a 3 BepecHs 1995 p. mo tpaBens 2005 p. i 3 uepBHS
2008 p. — mupexrtopoM IHcTUTYTY. 3 1996 p. Bauecnasa IBanHoBHUa 06-
paHo uneHoMm KoopauHartiiitHoro 61opo 3 nmpoOiieM KpUMiHaJIHHOTO IpaBa
BiAiNieHHs! KpuMiHanbHO-IpaBoBuX Hayk HAIIpH VYkpainu Ta wieHom-
rxopecnongeHToM HAIIpH Ykpainu, 3 2004 p. — nificHIM wieHOM (aKaze-
mikom) HAIIpH VYkpainu. 3 2005 p. B. 1. boprcoB — BUeHnii cexperap
KoopnunaniiiHoro 610po 3 npoOneM KpUMiHAIBHOTO MpaBa BiAAiICHHS
KpuMiHansHO-TipaBoBux Hayk HAIIpH Vkpainu, 3 2012 p. — akanemik-
CeKpeTap BiIiIeHHS KpUMiHAIFHO-TIpaBOBHUX Hayk HamioranpHOT akagemil
[IpaBOBUX HAayK YKpaiHW, 3aCTYIIHUK roinoBU BceykpaiHChKOT IpOMaIChKOl
opranizaii «Acolialisi KpUMiHaJIBHOTO TIPaBay.

VY 1974 p. BsuecnaB [BaHOBWY 3aXUCTHB ITUCEPTAIliIO Ha 3100y TTS Ha-
YKOBOTO CTyIeEHS KaHIUAaTa IPUANYHUX HayK Ha TeMy «KpumiHanbHa
BiJIMOBIIANIBHICTD 332 TOPYIICHHS MPABWJI MIPH TPOBEIEHHI OyliBEIbHHX
po0it» (cemianpHicTh 12.00.08), y 1993 p. — muceprarito Ha 3000y TTS
HayKOBOT'O CTYIEH: IOKTOpa IOpUINYHHX HayK Ha TeMy « OCHOBHI ITpoOieMu
OXOPOHHU Oe3IeKN BUPOOHUIITBA B KPUMiIHAILHOMY 3aKOHOIABCTBI YKpaiHI)
(cnemianpHicTh 12.00.08).

B. 1. Bopucos € aBropom Ta criBaBTropoM noHa] 300 HayKOBUX Mpallb,
y TOMY YHCIIi MOHOTpadii, MiIpyYHHKIB, HABYAILHUX TOCIOHHKIB, HAYKOBO-
TIPAKTHYHHX KOMeHTapiB. Moro po6oTu npucesueni po3poditi muTaHs Teopii
KPHMiHaJILHOTO 3aKOHY, 3JI0YMHIB MPOTH JKUTTS Ta 310POB’ S, EKOHOMITHUX
Ta CIIy»KOOBUX 3JI0YMHIB, IPOTH TPABOCYIISA, TPoOIIeMaM 3arpOBaPKEHHS
IHCTUTYTY KPUMiHAJIBHOTO IPOCTYIIKY B 3aKOHOJABCTBO YKpaiHu, peopmy-
BaHHS IPaBOOXOPOHHUX OPTraHiB B YKpaiHi Ta iH. [cToTHY muToMy Bary cepen
nociimkens B. 1. boprucosa MaroTh poOOTH CTOCOBHO IMMTaHb KPUMIHAILHOT
BiJITIOBI1aJIbHOCTI 32 TIOPYIIIEHHS ITPAaBUJI OXOPOHH TIpaIli Ta Oe3MeKH BUPOO-
HULTBA. 3a 3HA4YHI JJOCSATHEHHSI B po3po0LIi MpoOiieM MpaBOBOro 3a0e3meyueH-
Hs1 Oe3nieky BUpoOHUNTBa y 1993 p. Bsiuecnar IBanoBuu Bopucos OyB 00-
paHuii TiicHUM WieHoM AKajeMii iIHKeHepHUX HayK YKpaiHu.

Jo uucna npais B. 1. BoprucoBa Hanexars, 30kpema, Taki: « YToJoBHas
OTBETCTBEHHOCTH 33 HAPYILICHUE MPABIJI IIPU MPOM3BOJICTBE CTPOUTEIBHBIX
pabor» (1977); «BinnoBiganbHICTh 3a MOPYIIIEHHS MPaBUII TEXHIKA Oe3MeKH
Ha BUpoOHULTBI» (1984); «YronoBHO-IpaBOBast 0XpaHa 0e30MacHOCTH 001Ie-
CTBEHHOTO TPOM3BOJICTBA (Pa3BUTHE YIOJOBHOTO 3aKOHOJATENBCTBA, €0
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couuanbHas 00yCIIOBIEHHOCTh, IOPUANYECKUE TPU3HAKU COCTABOB TIpe-
crymnerus)» (1991); «KpuMinanbHa BiIMOBIJANBHICTD 32 MOPYIICHHS
MpaBWI, HOPM 1 CTaHIAPTIB, IO CTOCYIOTHCS yOe3MeueHHs TOPOKHBOIO
pyxy» (y cmiBasr., 2001); «OpranizoBanuii HapkoOi3Hec (IIOHATTA, POPMH,
Mi/ICTAaBU KPUMIHAILHOT BiIMOBINAILHOCTI)» (y cmiBaBT., 2005); «[Iporumis
OpTaHi30BaHii 3TOYMHHOCTI y cepi TopriBmi onsMmy» (y ciiBast., 2005);
«3n0o4rHA TPOTH Oe3MeKy BUPOOHHULTBA: MOHATTA Ta BUAM. KpuMiHanbHa
BIZINOBIABHICTB 32 MIOPYILICHHS IPABIII SJIEPHOT a00 paiaiiitHol Oe3meKmy
(y cmiBaBr., 2006); «IloTepminmii Bi 3109uHy (MIKAUCITUILTIHAPHE TIPABOBE
nociimkeHHs)» (y cmiBasr., 2008), «[Ipobiemu 3abe3neueHHs eeKTHBHOC-
Ti TiSTTBHOCTI OpPraHiB KPUMiHAILHOTO TIepeciTilyBaHHs B YkpaiHi» (y CITiBaBT.
2010), «TeopernuHi ocHOBH 3a0€3MEUeHHS SIKOCTI KPUMIHAIBHOTO 3aKOHO-
JIaBCTBa Ta MPaBO3acTOCOBYOI JisTTBHOCTI y chepi 60poTHOH 31 3TOUMHHICTIO
B Ykpaini» (y criBaT. 2011), «KprMiHanbHa BIANOBIIAIBHICT 32 MOPYILIEH-
HS TIpaBIIT OE3MIEKH ITi]] 9aC BUKOHAHHS POOIT 3 MiIBUIIEHOI0 HEOE3MEKOI0»
(y cmiBaBr. 2012) tomo. B. I. Bopucos 6epe akTHBHY y4acTh y HalucaHHi
MiIPyYHUKIB 3 KpUMIHAJIBHOTO IPaBa, METOAMYHUX PEKOMEH IAIlii, HAyKOBO-
MPaKTUYHUX KOMeHTapiB 10 KpumMiHanasHOro KOAekey Ykpainu. 30kpemMa, BiH
€ CIIIBABTOPOM TaKHX BHUAaHb: MiAPYYHUKH «KpuMiHaBHE MPaBO YKpaiHU.
3aranbHa wactuHay (1997, 2001, 2003, 2004, 2007, 2010 pp.); «Kpuminaib-
He TipaBo Ykpaiau. OcobnmBa yactuHa» (2001, 2003, 2004, 2007, 2010 pp.);
«KpumiHanbHuit Kofekc YKpaiHu: HayKOBO-NIPAaKTUYHUH komeHTap» (2003,
2004, 2006, 2008, 2013 pp.).

[onan 17 pokis (3 1995 mo 2005 p. ta 3 2008 p. i noremnep) B. 1. bopu-
coB oyomoe HaykoBo-1ocmigHui IHCTUTYT BUBYEHHSI TPOOJIEM 3I04YHHHOC-
Ti iMeHi akazgemika B. B. Cramuca HarionaabHOT akaiemii mpaBOBHX HAyK
VYkpainu. 3apnsaku 3ycwuisiM BsaecnaBa [BaHOBHYA CTBOPEHO KONEKTHB 13
BHUCOKUM HayKOBHM aBTOPUTETOM Ta noteHuianoM. Y mrati H/I nparmrorots
JOKTOPH Ta KaHJUJIaTH HAyK — MPOBiJIHI B YKpaiHi axiBIli y Tainy3sx HayK
KPUMiHAJIBbHO-IIPABOBOT'O LIUKITY.

B. 1. BopucoB — ny)e BUMOIJIMBA Ta BiAMOBiAaIbHA JIOIMHA, )KOAHA
JIaHKa HOTO CKJIQJIHOT pOOOTH, KOJICH CIIBPOOITHUK YHCIEHHOTO KOJIEKTUBY
[HCTHTYTY He 3anuInaeThCs M03a yBaroko. BsdecnaBy IBaHOBH1Yy Branocs
CTBOPUTH TBOPYY, APYKHIO arMoc(depy B KOJIEKTHBI [HCTHTYTY, IO CTUMY-
JIIO€ CHIBPOOITHHKIB 10 TUTITHOT Mpalli i aKTHBHOTO HayKOBOTO TTOIIYKY.

[Ipodecop B. I. Bopucos € BugaTHUM TallaHOBUTHM TIEIarOTOM i BUH-
teneM. [1ig ioro kepiBHUITBOM OYJI0 3aXHIIEHO 9 KaHAUIATCHKUX JHCEep-
taiiid. Ha meii gac BiH 3Q1HCHIOE HAyKOBE KEPIBHUIITBO HaJ HAITMCAHHSIM
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I’ SITW KaHIUAATCHKUX TUCEPTaLiil Ta HayKOBE KOHCYJIBTYBaHHs JBOX JOK-
topaHnTiB. [IpoTsrom 6ararbox pokie Bsuecnas [BaHoBHY 040IIOE HAYKOBI
CTYACHTCBKI TYPTKH, YYaCHUKH SIKMX O€pyTh aKTUBHY y4acTb Y HAYKOBHX
KOH(EpEeHIIIsIX Ta KOHKYpcax 1 OTpUMYIOTh AMIUIOMH nepeMoxuiB. Cepen
BuxoBauiliB B. I. bopucosa 0araro BijioMHX FOPUCTIB-IIPABO3HABLIIB, HAYyKOB-
IiB, CY[IIIB, MPOKYPOPiB, HAPOIHUX JEIYTaTiB TOIIO.

Bararopiunuii nocsig ta Bucokuii aBropuret B. I. bopucosa Hepos-
PHMBHO ITOB’sSI3aHUH 3 aKTUBHOIO YYaCTIO B aTecTallii HayKoBUX KajpiB. Bin
€ WICHOM CIelliani3oBaHoi BueHoi paau B HamionanpHOMY yHiBepcHUTETI
«¥Opunnuna akagemis Ykpainu iMeHi SIpocmaBa Mynporo» i3 3axucty
KaHIUIATChKUX Ta JOKTOPChKUX AMCEpTalii, a 3 2012 p. — odoJtoe crie-
mianmizoBany BueHy paay HJII i3 3axucTy kaHAMIATCHKUX AMCEpTAIlii 31
cremiaasHocti 12.00.08.

He Menm nponykTuBHIM HanpsiMoM JisutbHoCTi B. 1. Bopucosa € iioro
Y9acTh y 3aKOHOIIPOEKTHIN poOOTi. 30kpemMa, BaroMuii BKJIal HUM 3po0iie-
HO y po3poOKy npoekty Koncrurywii Ykpainu 1996 p. [Tounnaroun 3 1993 p.
BiH OyB wieHOM poOo4oi rpynu Kabinery MinicTpiB YkpaiHu 3 MiArOTOBKU
MpoeKTy YnHHOro KprMiHaneHOro Kozekcy YKpaiHu, yXBaJ€HOrO 5 KBITHS
2001 p. Taxox BiH OyB HaykoBUM KoHCYnbTaHTOM Komicii BepxoBnoi Panu
VYkpaiHu 3 muTaHb 3aKOHHOCTI 1 paBonopsiAKy. Y 2012 p. #oro BKIIOYEHO
1o cknany KoncrurymiitHoT AcaM0mel sIK CreniaabHOTO OTIOMIXKHOTO Op-
rany npu [Ipe3unenToBi YkpaiHu, yTBOPEHOTO 3 METOIO HalpaLlOBaHHS
Mpono3uiiii mozo 3mid Koncturymii Ykpainu, Ta iH.

Axanemik B. 1. bopucoB € TomoBHIM perakTopoM 30ipHIKa HAYKOBUX
npatp «I[utanHs 00pOTHOH 31 3MOUYMHHICTION, 8 TAKOK YICHOM PEAAKIIHHUX
KOJICTIi HM3KH NEPIOMYHUX BUaHb, Cepel IKUX «BicHUK Akanemil mpaBo-
BHX HayK Ykpainm», «[IpaBo Ykpaiany», «IIpobremu 3akoHHOCTI» Ta iH.

[Inigna npang Bsuecnasa [BanoBuYa Bi3HaYeHA JepyKaBHUMHU HArOpo-
nmamu: Mmenamno «Berepan tpymna» (1992), opnenom «3a 3aciryrmy 111 cTytie-
H (2003). Y 1998 p. ffoMy IprCBOEHE MTOYECHE 3BAaHHS 3aCITyKSHUH IOPUCT
Vkpainu. Bin € naypearom Jlep:kaBHoi npemii YkpaiHu B rairy3i HayKu
i rexniku (2006), Tpuui naypearom [Ipemii imeni SpocnaBa Myzaporo 3a
BHJATHI 3aCIyTH B 3aKOHOTBOPUii (2001), OCBITHRO-BHIAaBHHUYIH HisTEHOC-
Ti (2002) Ta 3a BUAATHI JOCSATHEHHSI B HAYKOBO-I0CIITHUIIBKIH AisTHHOCTI
3 mpobiemM npaBo3HascTBa (2011), cTunenniaroM iMmeHHOT cTUmeHail Xap-
KiBCBHKO1 00JIacHOI AeprkaBHOI anMiHicTparii imeHi B. I1. Macnosa (2007),
naypearom III Beeykpaincekoro konkypcy Coro3y 1opuctiB YKpainu B HO-
miHamii «}Opuct — HaykoBuii ciiBpoOiTHHK» (2003), «BigMiHHUK OCBiTH
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Vkpainn» (2003), «Bunatauii ropuct Yipainu» (2012). ¥ 2012 p. Bin
Bim3Hayenuii [logskoro ['enepanbHOro mpokypopa Ykpainu 3a BaroMmui
BHECOK y 3MILIHEHHSI IPaBOBUX OCHOB 3aKOHHOCTI Ta MPaBOMOPSIKY,
a TaKoK HaropokeHnii Mi>kHapOAHOIO aKaleMi€l0 peHTHHTOBHX TEXHO-
Jnorii i couionorii «3omora ®opTyHa» Menawto «20 pokiB He3aIeKHOCTI
Ykpainu».

[Ipe3unis HamionansHoi akageMii MpaBoBUX HayK YKpaiHU Ta pPeaKo-
nerist «BicHuka AkazaeMii mpaBOBHUX HayK YKpaiHW» CEpIeYHO BiTalOTh
BenbpMuIIaHOBHOTO BopucoBa Bsiuecsiapa IBanoBuua 3 1oBineem Ta 6a-
XKaroTh HOMY BIIMiHHOTO 310pOB’sl, 10OpoOyTy Ta 37MaroAu B pOAMHI, CHII
Ta HACHArd Ha MiIKOPEHHS HOBUX TBOPYMX BEPILIHH.

BunoBuunocs 60 pokiB BiJ IHS HAPOIKEHHS Bi-
JIOMOTO ITPaBO3HABIIS Y T'ajly3i KpHMiHOJIOTII, JOKTOpa
IOPUINYHUX HayK, Ipodecopa, dieHa-KOpeCcIOHCH-
ta HamionaneHoi akagemii nmpaBoBHX HayK YKpaiHu
BixTopa MukoJaiiopn4a /Ipromina, sskuii HaponuB-
cs1 24 ciuna 1953 p. y c. Kaxenak KpacHosipcekoro
kpato. ¥ 1977 p. 3akiHUUB OpUANYHUIN (aKkyabTeT
OnecwKoro nepxaBHOro yHiBepcureTy im. I. I. MeunukoBa 3a cnenianbHic-
TI0 «IIpaBO3HABCTBOY», A€ 3aMUIIMBCA MPALIOBAaTH 1 MPOMIIOB HUIAX Bix
ACHCTEeHTa JI0 JOLEeHTa KadenpHu KpUMiHATICTHKH, KPpUMIHAJIBHOTO IpaBa
ta npouecy. 3 1991 no 1994 pp. — nokropant Kadeapu KpUMiHATHHOTO
npasa Ta KpuMiHosorii KuiBcbkoro aepsxasHoro yHiBepeutety im. T. I I1leB-
yenka. 3 1994 mo 1998 pp. — noueHT kadenpu KpUMiHAIBHOTO TPaBa,
KpUMiHAJIbHO-BUKOHABYOTO MpaBa Ta KpUMiHOJOT1i FOpuaAnYHOTrO iHCTHTY-
Ty OnecpKoro aepkaBHOro yHiBepcutety iM. I. I. Meunikosa. 3 1998 p. —
3aBigyBau kadeApu KPUMIHONOTI] Ta KpUMiHATbHO-BUKOHABYOIO MPaBa
OpechKoi HaIiOHATBHOT IOPUANYHOI akanemii (HuHI — HarionansHuit
yHiBepcuTeT «OaechKa IopUInYHa akaaemis»), a 3 1 rpyans 2010 p. i go-
Tenep — MPOPEKTOP 3 HAyKOBOT pOOOTH LILOTO YHIBEPCHUTETY.

VY 1983 p. 3axucTuB nucepTauito Ha 3100y TTA HAYKOBOTO CTYIICHs KaH-
ounara IOpUIMYHEX HayK Ha TeMy «KpuMiHOT€HHMH BIUTMB paHille Cyau-
MHX 0Ci0 Ha HEMTOBHOMITHIX», y 2010 p. — nuceprarito Ha 3100y TTs HAyKO-
BOTO CTYIEHS IOKTOpa IOPUAMYHUX HAayK Ha TeMy «lHCTUTyumioHanmbHA
TEOopis 3MIOYMHHOCTI Ta KpUMiHalli3allii CyCHiibcTBay. BueHe 3BaHHs TOLEHT
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npucBoeHo y 1986 p. OOpanuii uieHoM-KopecnoHeHToM HamionanbHo1
akazemii npaBoBUX Hayk Ykpainu y 2011 p.

Hanpsimu HayKoBHX JOCITIKEHb — METOAOJIOTISI Cy4acHOI KPUMiHO-
JIoTi1; TEOPETUYHI Ta MPAKTUYHI MUTAHHSI BUBYEHHS NPUYMH Ta MPOTHIIT
3II0YMHHOCTI; MIPOTH/Iisl KOPYIIIii, OpraHi3oBaHill Ta TpaHCHAIIOHAILHIN
3JI0YMHHOCTI, TEPOPU3MY; KPUMIHOJIOT1YHI OCHOBH YIOCKOHAJICHHS CUCTE-
MU KPHUMiHQJIBHOT FOCTHLIT; TpoOeMu Teopii 1 MpaKTHKH KpUMiHAJIbHO-BH-
KOHABUOTO TIpaBa, yIOCKOHAJICHHS JisUTbHOCTI OpPraHiB Ta yCTaHOB KPHMi-
HaJIbHO-BUKOHABYOI CUCTEMH, 3aCTOCYBaHHS MDKHAPOIHUX CTAaHIAPTIB IIPaB
JIOOUHHU Y cepi KpUMiHaJIbHOT FOCTHULIT Ta MEHITeHiapHOT CUCTEMU; TEO-
PETHYHI Ta MPaKTUYHI MUTAaHHS 3aCTOCYBaHHS MOKapaHb, HE MOB’sI3aHUX
3 mo30aBieHHsAM Boii. ABTOp moHaj 130 HayKOBHX Mpailb, Cepen SAKUX:
«CouunanpsHo-paBoOBbIE aCMEKTH TeppopusMay (y cmisas., 2003), «Ilpe-
CTYIHOCTh ¥ KpHMHUHOJIOTUYECKHE OCHOBBI YTOJIOBHOW FOCTUIMM (Y CITiB-
aBT., 2007), «IIpecTymHOCTD KaKk conyaabHast MPaKTHKA: HHCTUTYIIHOHAIb-
Hasl Teopusi KpuMUHanu3anuu oduiectsa» (2009), «Hayka B FOxxHOM pern-
one Ykpaunsl (1971-2011)» (y cmiBasr., 2012) ta iH.

KepiBauk po6ouoi rpynu nmpu MiHicTepcTBi rocTumii Ykpainu, sika
po3pobimsina npoekt 3akony Ykpainu «IIpo 3amobiranss Ta mpoTUIio
seranizanii (BiAMUBaHHIO) JOXO/IB, OJEPKAHUX 3JIOYUHHUM IIIIXOM
(1999-2000 pp.). bpaB yuacts y po3po0biii mpoekty 3akoHy Ykpainu «llpo
60poTrOy 3 Tepopuzmom» (2001-2002 pp.). ByB unenom HaykoBoOi rpymnu
3 po3poOKu npoekTy 3akoHy Ykpainu «IIpo KpUMIHOJIOTIYHY €KCTIEPTU3Y»
(2002—-2004 pp.). 3nilicHIOBaB ekcriepTH3y 3akoHiB Ykpainu «IIpo 3acamu
3ano0iranHs Ta mpoTUAil Kopynuii», «IIpo BiAmoBiganbHICTh IOPUAMYHIX
0ci0 3a BUMHEHHS KOPYIIIIHHUX MTPAaBONOPYILIEHbY, 3akoHy Ykpainu «I1po
BHECEHHS 3MiH [10 ESIKUX 3aKOHOIABUMX aKTiB YKpaiHH y 3B 43Ky 3 IPHU-
HHATTSIM 3akoHy Ykpainm «IIpo 3acamu 3amoOiranHs Ta mpoTHAIT KOpPYTI-
uii» (2009). BpaB y4acTs y miaroToBui pimnens Panu HanioHanbHOT 6e3-
neku i oboporn Ykpainm Bix 15 mortoro 2008 p. «IIpo xing pepopmyBan-
HSI CHCTEMH KPUMiHAJIbHOI I0CTULIT Ta MPaBOOXOPOHHUX OPTaHiB», Bif
4 xBitHst 2008 p. «IIpo 3axoau 1070 peanizallii HaliOHATBHOI AHTUKO-
pYMIiitHOI cTparerii Ta IHCTUTYIIHHOTO 3a0€3MeYeHHs aHTUKOPYIITiHOT
nomiTukuy, Big 11 Bepecus 2009 p. «IIpo cTan 3m0YMHHOCTI y AepxaBi
Ta KOOpAMHAIlT AIAIbHOCTI OpraHiB JepPKaBHOI BIaJAM y MPOTHAIT 3710-
YMHHUM IPOsIBAM Ta KOPYILii» Ta iH.

Haropomxenuit 3Hakom MiHicTepcTBa OCBiTH 1 Hayku Ykpainu «Bin-
MiHHUK OCBITH YKpainm» (1997), [louecunit 3nakom MOH Vkpainu «3a
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HayKoBi nocsirHeHHs» (2007), [louecanmu rpamoramu ['onoBu Onechbroi
00JacHOT Jiep kaBHOI aMiHICTpallii, Mae 3BaHHs «3acTyKEHHH JisTd HAyKH
i TexHiku Yipainm» (2012).

[Ipe3unis HauionanbpHoT akanemii mpaBOBUX HayK YKpaiHU i penakiiii-
Ha KoJjerisi «BicHuka Akajnemii mpaBoBUX HayK YKpalHH» HIMPO BITaIOTh
BikTopa MuxkousaiioBu4a JIppoMiHa 3 Harogu oro cIaBHOTO FOBIJIEIO
1 0aXaroTh HOMY MIITHOTO 3J0POB’ s, TBOPYOI HACHArH, HAYKOBHX 3BEPIICHb,
HEBUUEPITHOI €Heprii Ta JOBTOJITTSI.

23 ciyns 2013 p. BunoBHunocs 60 pokiB Bigo-
MOMY YKpaiHCBKOMY IPaBO3HABILIO 1 OPraHi3aTopy
IOPUANYHOI HAyKH, 3aCTYITHUKY AUpeKTopa [HeTuTyTY
nepkapu i paBa iM. B. M. Kopenskoro HAH VYkpa-
{HH, KAHAWAATY FOPUANYHUX HAYK, YWIEHY-KOPECIIOH-
nenty HanionanbHOI akaznemii mpaBoBHX HayK YKpa-
iHu, naypeary JlepxaBHoi npemii Ykpainu B ramysi
HayKH 1 TEXHIKH, 3aCTy’>KeHOMY foprcToBi Ykpaiau Bosogumuposi [leTpo-
41y HarpeoeabHomy.

B. I1. Harpebenbuuii Hapoauscs B ¢. KpuitiBka AHIPYCiBCEKOTO paiio-
Hy JKutoMupcbkoi 0011. y cim’1 konrocnHUKIB. Y 1972 p. 3akinyus JKuro-
MHUPCBHKHI aBTOMOOUILHO-IIISIXOBUH TEXHIKYM, Y 1972—1974 pp. nepebyBaB
Ha BiliChbKOBIH ciyx0i y 30poiinux cunax CPCP y 3a0aiikanbChKoMy Biii-
CHKOBOMY OKpY3i.

TpynoBy nisnbHICTB po3nouas B [HcTuTyTi Aepkau i mpaBa AH YPCP
(tenep — IHcTHTYT Nepxasu i npasa iM. B. M. Koperskoro HAH Ykpainn)
3 1 cepmast 1979 p. micist 3akiHUSHHS 3 BIA3HAKOIO FOPUIMYHOTO (PaKyIIbTe-
Ty KuiBcekoro aepxkaBHoro yHiBepcutety iM. T. I. [IleByenka.

Y 1979-1983 pp. 3aiimMaB mocaay CTaKUCTa JOCIHITHUKA, MOJIOJIIIIOTO Ha-
ykoBoro criBpobiTHuKa. [Tpotsrom 1984—1990 pp. mparroBaB yueHUM ceKpe-
tapeM [HCTUTYTY. B 1983 p. 3aXMCTHB KaHIUAATCHKY IucepTalito, B 1987 p.
HioMy Oy7o IPHCBOEHO BUSHE 3BAaHHS CTAPILOr0 HAyKOBOTO CIIBPOOITHHKA.
[potsirom 1990-1993 pp. HaBuaBcs y gokTopaHTtypi [HCTHTYTY. Y TpaBHI
1993 p. Ilpesunicro HAH Ykpainu npu3HadeHuit Ha TTocaay 3acTyIHUKA JTH-
peKTopa IHCTHTYTY 3 HayKoBOi poOoTH, SIKy 3aiiMae 10 1poro dacy. 3 1998 p.
oyomntoe LlenTp OaHKiBCbKOTO MpaBa mpu [HCTUTYTI AepxaBu 1 mpasa
im. B. M. Kopernpkoro HAH Vkpainu. ¥ moromy 2002 p. oOpaHuii dieHOM-
KopecIoHIeHToM HartioHanpHoi akaeMii ipaBoBUX HayK YKpaiHu.
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3a poku HaykoBoi miszibHOCTI B. [1. HarpebensHuii omyOnikyBaB O1i3b-
ko 400 HayKOBUX Tpalb, y TOMY YHCHi y 3apyOikHuX BumaHHsaX. Cepen
nmyOniKkamiii — ofHa iHIuBiTyatbHa MOHOTpadis, CiBaBTOPCTBO y 15 Ha-
YKOBO-TIOMYJISIPHUX BUJAHHSX, MiAPYYHUKAX Ta MOCIOHMKAX, CAMOCTIHHI
po3ninun B 17 konekTuBHUX MoOHorpadisx, 6mu3pko 300 HayKOBHX CTaTe,
pereH3iit TotmIo.

Y 1010 HayKOBUX TIPAITIX MOCIIKYIOTECS OpraHi3aIliitHO-TIpaBoBi Mpoo-
JIEMH JIeP>KaBHOTO PETYIIIOBAHHSA 1 YIPaBIIiHHS B eKOHOMIUHiH cdepi mpaBo-
BOrO 3a0e3nedeHHs (PopMyBaHHS pPUHKOBHUX BiTHOCHH. 3HAYHY yBary Mmpuli-
JIEHO TaKOXK JOCHIHKEHHSIM OpTraHi3allifHO-TIPaBOBUX (DOPM 1HBECTHUIIIIHOT
Ta MiIIPHEMHUIBKOL IiSUIBHOCTI, aHaJIi3y IPaBOBOIO PETYIIIOBaHHS TOCIIO-
JapChKUX BIAHOCHH Y Cy9aCHUX yMOBaX, BUBYCHHIO i pO3poOLi FOPUANIHUX
acrnekTiB (JOHIOBOTO PUHKY, OaHKIBCHKOT JisITbHOCT, 30BHIITHEOSKOHOMIYHHX
BiJTHOCHUH TOMIO. J[JIs IIUX mpailh XapaKTepHUM € CUCTEMHHMI IMiXiJ1, 3aCTO-
CYBaHH;I IOPIiBHSUTBHOTO Ta HIIMX METO/IB HAYKOBHX JOCIiIKCHb.

VY ny6nikanisx B. I1. HarpebenbHOro ocTaHHIX pOKIB OCHOBHY yBary
30CepeKEHO Ha MpoliieMax MpaBoBOTO PETYIIOBAHHS BITHOCUH y cdepi
€KOHOMIKH, IHBECTHIITHOTO, EHEPTeTHIHOTO, (P IHAHCOBOTO Ta 0aHKIBCHKO-
IO IpaBa, 3aXUCTy Ta JACP>KaBHOI MIATPUMKH MiJIPUEMHHULTBA, TUTAHHIX
3aKOHOJABYOTO 3a0€3MeUeHHsI NIsTTbHOCTI OpPraHiB BAKOHABYO1 BT B yMO-
Bax IPOBEJCHHSA aIMiHICTPaTHBHOI pedopmu B YKpaini Tomo. Pe3ynprarn
CBOiX HAayKOBUX AOCIIKEHb BiH HEOZHOPA30BO JOIOBIJaB HA HAYKOBHUX
KOH(EPEHIIISIX, Y TOMY YHCII MKHAPOIHUX.

CBoi TeopeTHuHi BUCHOBKH 1 mpakTuuHi nponosuuii B. I1. Harpebens-
HU peani3ye y 3aKOHOTBOPUYOMY Ipolieci, Oepe ydacTb y poOOTi KOMITETIiB
BepxoBHoi Pagn Ykpainu Ta po6oumx rpyn 3 miATOTOBKH BiIMOBiIHHX
3aKOHOMPOEKTIB. 30KpeMa, BiH OpaB ydacTb y po3poOIli 3aKOHOIIPOCKTIB:
«IIpo eneprozodepexenns», «[Ipo Tpybonposinuuii Tpancnopt, «IIpo
OaHkiBCchKUH KpeauT», «[Ipo HadTy 1 rasy, «[Ipo ansrepHaTHBHI JKepena
eHeprii», «IIpo apOiTpaxkuuit cym», «IIpo mmaTixkHi cucTeMu Ta mepexas
rpomieii B YkpaiHi», «[Ipo 3aXuCT eKOHOMITHOI KOHKYPEHITi1», MPOEKTIiB
BromxxetHoro, MutHoro, I'ocrionapcekoro, I'ocnogapcbkoro npouecyanb-
Horo i [logarkoBoro konekciB Ykpainu Ta iH.

[MocTiitHO 3aTy9a€eThCst 1O PO3POOKH IHITUX MPAaBOBUX aKTiB ISl Opra-
HiB 3aKOHOZIaBYO1, BAKOHABYOI 1 CyI0BO1 Baan YKpainu; Oepe y4acTb y mia-
TOTOBLIi EKCTIEPTHUX HAYKOBO-IIPABOBUX BUCHOBKIB, IPONIO3HUIIIH 1 pEKOMEH-
nauiii mono npoektiB akTiB [Ipesunenta Yipainu, KaGinety MinicTpi
VYkpaiau, OKpeMHX LEHTPaIbHUX OpPraHiB BUKOHABUOI BIIaJH, IPaBOOXO-
POHHHUX OpTaHiB TOIIO.
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Croro gocmigauiibky podoty B. I1. HarpeGenbHull moeaHy€e 3 akTHBHOIO
HayKOBO-OPTaHi3aIliifHOIO0, TIEAAroTiYHOI0 Ta HAYKOBO-TPOMAJICHKOIO Ii-
SUTBHICTIO. BiH € BUCHUM ceKpeTapeM BiAIiICHHS €KOJIOT1YHOTO, arpapHOro
Ta rocrogapchkoro npasa HarioHanbHOT akaeMii mpaBoBHUX HayK YKpaiHH,
3aCTYIHHMKOM rojioBU BeeykpaiHChKoi MiXB1IOMY01 KOOpAWHALIHHO-METO-
JUYHOI pajay 3 MPaBOBOi OCBITH HACENCHHS, WICHOM HayKOBO-KOHCYIIbTa-
TUBHOI paau npu Bumomy rocnogapcskomy cyai YKpaiHH, WIEHOM panu
KuiBcpkoi micskoi opranizanii Coro3y 0pUCTiB YKpaiHHu, 3aCTYTHUKOM
TOJIOBHOTO pe/lakTopa IIOpiYHMKa HayKoBUX mpaib «[IpaBoBa gepkaBay,
YJIGHOM peNaKIifHUX KoJerii xypHamiB «lIpaBo Ykpaiam» Ta «JlepkaBa
i mpaBoy. [linrorysas 10 KaHAMATIB IOPUAMYHHUX HAYK.

3a GaraTopiuHy aKTHBHY y4aCTh Y 3aKOHOTBOPYiil iISITPHOCTI Ta 3HAY-
HUI 0cOOUCTHI BHECOK y PO3BUTOK IOPUIMYHOI HAYKH, MIATOTOBKY HAYKO-
BHX KajpiB y >koBTHI 1997 p. B. I1. HarpebenpHOMY NpUCBOEHO TIOYECHE
3BaHHS «3acnyxeHuil opuct Ykpainu». Bin € naypearom JlepxxaBHoi mpe-
Mii YKkpainu B rany3i HaykH 1 TexHikd (2004 p.), HATOPOKEHUN OPACHOM
«3a 3aciyrm» 11l crynens (2009 p.), I'pamotoro BepxosHoi Pagn Ykpainu
(2003 p.), [TouecHoro rpamotoro BepxoBuoi Pagu Ykpainu (2008 p.). [To-
gecHOIo rpamoTtoro Kabinery MinictpiB Ykpainu (1999 p.). Y 1986 p. 3a
LUK poOiT 13 mpobieM aepKaBHOTO YNPaBIiHHA y cepi arponpoMHUciio-
BOTO KOMIUICKCY YIOCTOEHHH Meaalli 3 MPEMIEI0 sl MOJOJIMX BUCHHX
AH VYkpainu; naypear npemii imeni Spocnasa Mymporo (2009 p.), nmaypear
1-ro i 3-ro mopiuHnx KOHKYpciB Coro3y I0pHCTIB YKpaiHu Ha Kpallle IopH-
nuaHe MoHorpadivne Buganas (1998 1 2000 pp.).

[pe3unis HauionanpHoT akanemii IpaBOBUX HayK YKpaiHU i penakiiii-
Ha Kouerisi «BicHuka Akanemii paBoBUX HayK YKpaiHW» IIMPO BIiTalOTh
Bononumupa IlerpoBuua HarpedenbHoro 3 10BisieeM, 3u4aTh HOMy Mill-
HOTO 37I0POB’sl Ha JOBT1 POKH, IACTs, JOOPOOYTY, NOAANBIINX TBOPYUX
YCHiXiB i HATXHEHHS.

Bunosuunocs 50 pokiB Biag IHA HapOIKEHHS
Cepris MuxkoJgaiioBuya Ilpuaunka, dieHa-kopec-
nongenta HAIIpH Vkpainu, nokropa 10puauyHux
HayK, mpodecopa, mpoBiAHOTro (GaxiBus B raiy3i Tpy-
JIOBOTO IIpaBa 1 COLIaIbHOTO 3a0e3MeueHHs, KU
HaponauBcs 14 motoro 1963 p. y M. Xapkogi. Y 1990 p.
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3aKiHUMB XapKiBChbKUH opuanYHUN iHCTUTYT iM. @. E. JI3epkuHCHKOTO
(amH1 — Hanionaneauii yHiBepcuteT «FOpuanyina akagemist Ykpainu ime-
Hi SIpocnaBa Myaporo») 3a clielialbHICTIO «IIPaBO3HABCTBO». TpynoBY
JUSUTBHICTB 32 (haxoM po3nodas y 1990 p. [IpamoBaB cTaxucToM-10CHTiA-
HUKOM XapKiBChKOTO IOpUANYHOTO IHCTUTYTY iMeHi @. E. JI3epKUHCHKOTO.
Y 1992-1995 pp. HaB4aBCS B acIipaHTypi HOTO HABUAJIHHOTO 3aKIIATy.
31995 p. mo 2000 p. mpairoBaB aCUCTEHTOM, TOIIEHTOM Ka(eIpu TPYI0BO-
ro npaea HamioHansHOT ropuanyHoi akajgemii Ykpainu iMeHi SpociaBa
Mynporo, y 2000-2003 pp. mepebyBaB y qokropanTypi. Y 2003-2007 pp. —
noueHt, a 3 Tpyaust 2007 p. — npodecop kadeapu Tpynosoro npasa Ha-
LIOHAIBHOT IOPUANYHOT akageMii Ykpainu iMeHi SIpociiara Myaporo.
VY 6epesni 2010 p. mpuzHadeHHN Ha TOCAy BUKOHYBada 000B’s3KiB JIH-
pekxTopa HaykoBo-qoCiIHOTO iIHCTUTYTY MPaBOBOrO 3a0e3MeUeHHs iHHO-
BamiiiHoro po3sutky HAIIpH Vkpainu, 3a cymicaunrom. I3 ceprast 2011 p.
[IPU3HAUCHUH Ha Mocagy BUKOHYBadya 000B’s3KiB [010BHOTO BUeHOTO ce-
kpertapst HarioHansHOT akanemii mpaBoBUX HayK YKpaiHH.

VY 1995 p. 3axucTuB nucepTaiito Ha 3100y TTS HAYKOBOTO CTYIICHSI KaH-
IUIaTa OPUIMYHNX HayK HA TeMy: « TpyIoBHI KOHTPAKT 32 3aKOHOAABCTBOM
Vkpainu» (cnenianbnicts 12.00.05 — TpynoBe npaBo: mpaBo COLiaIbHOTO
3abe3neueHHs). HaykoBuil cTymiHb KaHIUIATa IOPHIUYHUX HAYK TPUCY-
okeHo y 1995 p., BueHe 3BaHHS AoueHTa npucBoeHo y 2000 p. ¥V 2007 p.
3aXHMCTUB TUCEPTALiI0 Ha 3400yTTs HAYKOBOTO CTYTIEHS TOKTOpa IOpUINY-
HUX HayK Ha TeMy: «[Ipeamer mpaBa comiagpHOTO 3a0e3neueHHs» (Creri-
anpHicTh 12.00.05). HaykoBuii cTyniHe TOKTOpa IOPUINIHUX HAYK OYyII0
npucymxero y 2007 p., BueHe 3BaHHS mpodecopa npucBoeHo y 2009 p.
VY rpynni 2009 p. OyB 00paHHil YIEHOM-KOPECIIOHIEHTOM AKaieMil mpaBo-
BHX HayK YKpaiHu (HuHI — HamioHansHa akamemis mpaBOBUX HayK YKpa-
iam). 18 TpaBHs 2012 p. Ykazom [Ipesunenta Yipainu Big 18.05.2012 p.
Ne 331/2012 «IIpo Big3HaueHHs JAep>KaBHUMH HAropojaMu YKpaiHu 3 Ha-
roxu JIHs HayKu» 3a BarOMUil 0COOMCTHI BHECOK y PO3BUTOK BITUU3HSIHOT
HayKH, 3MiLIHEHHSI HAYKOBO-TEXHIYHOTO IMOTEHIialy YKpaiHu, 6aratopiuny
CYMIIIHHY TIpaIli0 MPHCBOEHO MOYECHE 3BAHHS «3aciyKCHUH iS4 HAyKH
1 TexHIKK YKpaiHm».

Baromum € BHecok C. M. [Ipununka y po3BUTOK IOPUANYHOI HAYKHU Ta
ocBiTH. OCHOBHI HanpsiMK HOTO HAYKOBUX JIOCIIIPKEHb — MUTAHHS pealti-
3a1ii KOHCTUTYLIIMHOTO IIpaBa Ha Mpallto, CTAHOBJICHHS Ta PO3BUTOK MIPABO-
BO1 cOLiaNbHOI JepkaBy B YKpaiHi, rapaHTii TPYJOBHUX Ta COLiaJbHUX MPaB,
MiJICTaBU BUHUKHEHHS, 3MiHU Ta MPHUITMHEHHS TPYAOBUX MPABOBIIHOCHH,
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MaTepianbHa BiAOBiJANbHICTh CTOPiH TPYAOBOTO AOTOBOPY, peamizaris
KOHCTUTYIITHOTO IpaBa Ha COMLIaJbHUIA 3aXHCT, OpraHi3aniiiHo-TIpaBoBi
(hopmu corianbHOTO 3a0€3MedeHHsl, CoIliallbHe CTPaXyBaHHS.

BiH € aBTOopoM moHa 85 HAyKOBHX Ta HABYAJIbHO-METOIUYHUX Tpallb,
(y T. 9. 9 MmoHOTrpadii, 6 MAPyIHUKIB Ta 2 HABYATBHHUX MOCIOHMKIB). Haii-
OimbI 3HAYHUMU cepell HuX € MoHorpadii: «IIpobnemu Teopii mpasa co-
uianeHoro 3abe3neueHHs» (2006), «CynoBa npakTuka Ta ii 3HaYeHHS A
perymoBaHHs BitHOCHH y cdepi mpami» (2008), «Koaudikanis TpymoBoro
3aKoHOmaBcTBa Ykpainm» (2008), HaykoBo-mpaktnunmii komeHTap Komek-
Cy 3akoHiB npo mpamo Ykpainu (2008), HapyansHUil mocioHuk «OCHOBU
FOPUAMYHOT KIIHIYHOT IPAKTUKK (JIOCBIJ MIJTOTOBKU CTYACHTIB — IPaB-
HUKiB)» (2008), «TpynoBe mpaBo YKpaiHH B 3aUTaHHIX Ta BiAMOBIIAX.
HapuanbHo-noBinkosuii mocionuk» (2009), «306ipHUK OCHOBHUX HOpMa-
THUBHHX aKTiB PO HAYKOBY JisUTbHICTB, IiITOTOBKY Ta aTeCTAIlil0 HAyKOBHX
kanpi» (2009), migpyanuk « Tpynose mpaBo Ykpainm» (2009), migpydaHuk
«[IpaBo couiansHorO 3a0e3neueHHs B Ykpaini» (2009), monorpadii «IIpo-
0JeMHU MTPaBOBOTO PETYJIIOBAHHS BiJICTOPOHEHHS MPAIiBHUKIB BiI pOOOTH
3a 3aK0HOAAaBCTBOM Ykpainm» (2011), «Po3ipBaHHS TPyIOBOTO TOTOBOPY
3 iHiLiaTHBU poOOTONABLS Y BUIAAKY 3MiH B Oprasizanii BUpOOHHUIITBA
i mpani: npobnemu teopii Ta npaktuku» (2012), «IIpaBoBigHOCHHH i3
3arajJbHO000B SI3KOBOI'0 JIEP>KaBHOTO COLIIAILHOTO CTPAaXyBaHHS: TEOPETHY-
HUit aciek» (2012)

C. M. IIpunumko okaB 6araro TBOPYMX CHII 1 €HEPTii y CTaHOBJICHHS
Ta oprasisamiro AisutbHOCTI HaykoBo-mOCHiTHOTO IHCTUTYTY TIPaBOBOTO
3a0e3MeUeHHs IHHOBAI[IHOTO PO3BHUTKY, KMl CTBOPEHO BiJIOBIIHO 10
[ocranoBu Kabinery MinictpiB Ykpainu Big 2 6epesns 2010 p. Ne 217
B cTpyKkTypi HamionansHOT akamemii mpaBoBUX HayK YKpaiHu. 3a ioro 0e3-
nocepeaHboi yuacti GopMyBanachk CTPyKTypa 1HCTHTYTY, HOTO HayKOBi
BiJUIJTH, CEKTOPH Ta Jabopartopii, po3poOisieThest Ta OOTPYHTOBYETHCS Te-
MaTHKa HayKOBHUX JAOCIiIKEeHb [HCTUTYTY, OCHOBHI HaNpsIMU iX 31iiICHEeHHSI.

[TprHOHUMIOBICTE 1 MOPAOHICTE, MIMPOKA EPYAOBAHICTh 1 CyMITIHHE CTaB-
JICHHS JIO BCiX 000B’sI3KiB, BijmaHicTh crpasi 3100ynu C. M. [Ipununky
aBTOPUTET 1 ITOBAry IUPOKOI IOPHUIANIHOI TPOMAICHKOCTI.

[Ipe3uais HamionanbHOT akanemii mpaBoBUX HAayK YKpaiHH i peiak-
niiHa xoneris «BicHuka Akajgemii mpaBoBUX HayK YKpaiHM» IIUPO Bi-
taroTh Cepris Mukonaiiopuya Ilpuiaunka 3 1oBieeM i 6axar0Th HOMY
MIIIHOTO 370pOB’s, J0OPOOYTY, MONATIBIIOL MTIAHOL Mpami Ta TBOPUYHUX
3BEpIICHb.
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