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Forensic industry in Ukraine is constantly developing,
despite stormy challenges of our time. Ukrainian statehood
has been courageously resisting ruscist invaders for more than
a year, civilians strongly support the Armed Forces of Ukraine
and hold economic, scientific, educational, cultural and other
fronts. Not just keep, but develop all field of life for post-war
reconstruction of Ukraine. Despite the martial law, recently
forensic industry of Ukraine has been marked by a number of
new achievements that improve quality and increase efficiency
of forensic expert researches.

In the scientific world, any innovation or exploration, any
research or development, any experiment or test should first
be tested at theoretical stage, offering colleagues relevant
presentations and publications, speeches at conferences,
symposia, Round Tables and other similar events. Research
Paper Collection: Theory and Practice of Forensic Science and
Criminalistics is a traditional platform for raising modern
theoretical and applied issues of criminalistics, various types
of forensic science, application of specific expertise in legal
proceedings, issues of legal education and training of forensic
experts, a platform known in legal environment for checking
the latest developments, modern concepts, innovative scientific
ideas and the most daring projects.

This article is translation of the original Ukrainian content, which source is available at the link:
https://khrife-journal.org/index.php/journal (translated by Andriy Bublikov). The author acknowledges
translation as corresponding to the original.

© 2023 The Author(s). Published by National Scientific Center «<Hon. Prof. M. S. Bokarius Forensic Science
Institute» & Yaroslav Mudryi National Law University.

This is an open access article distributed under Creative Commons Attribution License (CC_BY_4.0.0) allowing
unlimited use, distribution and reproduction on any medium, subject to reference to the Author and original

sources.
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It is worth noting that the 30th issue
of the collection also marks the 100th
anniversary of National Scientific Center
«Hon. Prof. M. S. Bokarius Forensic Science
Institute», founded in 1923 as the Cabinet
of forensic science under leadership of
Mykola Serhiyovych Bokarius. On the
initiative of M. S. Bokarius in 1925, the
Cabinet was reorganized into the Institute of
forensic science, that he invariably headed
during 1925—1931. The purpose of creating
such cabinets is formulated very briefly:
“For conducting various kinds of scientific and
technical experiments in legal cases” .

After his death, the Kharkiv Institute
of Scientific Forensic Expertise was named
after M. S. Bokarius (nowadays: National
Scientific Center «Hon. Prof. M. S. Bokarius
Forensic Science Institute», later: NSC «Hon.
Prof. M. S. Bokarius FSI») which all the
employees of the Center are proud of to
this day.

NSC «Hon. Prof. M. S. Bokarius FSI»
has become a center of scientific research
development in the field of forensic
expertology in Ukraine, its employees
actively apply modern techniques and
technologies, use the latest methods and
techniques and exchange experience with
foreign scientists and forensic science
institutions.

One of the examples of fruitful
cooperation with foreign colleagues was
recent cooperation with representatives
of Panacea Cooperative Research (Spain)
regarding possibilities of use software
for identification of a person using
Skeleton*ID  (craniofacial overlay, face
comparison, biological profiling and
comparative radiography) by employees of
NSC «Hon. Prof. M. S. Bokarius FSI». The
Skeleton-ID forensic identification software
is actively used by law enforcement and

1 TIlomoxeHHs IIpo KabiHeTH HAYKOBO-CYZOBOI eKCIEePTU3U
Big 10.07.1923 p. (31 3MiH. Ta JOIOB.).

government agencies around the world
when identification investigations cannot
be conducted in any other way.

Using Skeleton+ID, a person can be
identified within seconds (previously it
took hours or even days): the patented
technology  automatically = compares
several skulls, bones and faces at the same
time. The software can be used to search
missing persons databases or to compare
unidentified remains in mass graves.

Panacea Cooperative Research
representatives offered to train Center
specialists to use this software. Application
of the tandem available at NSC «Hon.
Prof. M. S. Bokarius FSI» of the Artec Leo 3D
scanner and the Skeleton:ID software will
contribute to solving extremely complex
tasks of forensic researches. The support
of international partners and institutions
in the forensic field of Ukraine is very
valuable, especially in conditions of full-
scale Russian aggression against our State.

In the context of the above, it is
also worth paying attention to genetic-
molecular researches. Highly qualified
scientists and forensic experts of NSC
«Hon. Prof. M. S. Bokarius FSI» are able to
solve any issues related to the identification
of a person and DNA analysis. Experts
do not just conduct research; they help
to find answers to important questions
that can be crucial for individual citizens
and justice in particular and society as
a whole. Thanks to advanced equipment
and the latest technologies, the experts of
the Center quickly and accurately identify
and compare genetic profiles, that ensures
the reliability of results and contributes to
adoption of fair decisions in complex cases.

Thelist of molecular-genetic researches
currently under the control of NSC «Hon.
Prof. M. S. Bokarius FSI» professionals are

3arB. IlocranoBoio PHK
URL: https://ips.ligazakon.net/document/view/

kp230010?an=2&ed=1925_04_25 (date accessed: 06.03.2023).

6



Oleksandr Kliuiev. Modern Achievements of Forensic Expert Industry

in Ukraine. DOI: 10.32353/khrife.1.2023.01

quite long: genotyping for identification
of a person; determination of paternity;
establishment of genetic characteristics
(DNA profile) of a sample of buccal
epithelium; identification of persons based
on traces of biological origin, removed
during the inspection of the scene of the
incident, etc. For carrying out researches
NSC «Hon. Prof. M. S. Bokarius FSI» uses
all possible advanced methods and works
according to international standards.

International standards at the Center
should be followed as while forensic
researches as in publishing activities.
Traditionally, we draw the attention of
our authors and readers to the list of
online databases where Research Paper
Collection: Theory and Practice of Forensic
Science and Criminalistics is indexed.
Currently, the list covers the following
bases: Academic Scientific Journals Indexing,
Bielefeld Academic Search Engine (BASE),
Directory of Open Access Journals (DOAJ),
Directory of Open Access Scholarly Resources
(ROAD), Directory of Research Journals
Indexing (DRJI), ERIH PLUS, Eurasian
Scientific Journal Index (ESJI), Europub,
Index Copernicus International, MIAR, Polska
Bibliografia Naukowa, RefSeek, ResearchBib,
Ulrich’s, Google Scholar and Register of
Scientific Publications of Ukraine. Full-
text online versions of the collection are
available on the Internet on the platforms
of V. 1. Vernadskyi National Library of
Ukraine libraries of forensic institutions of
the Ministry of Justice of Ukraine, higher
education institutions of the Ministry
of Internal Affairs of Ukraine, etc. The
collection is indexed on the website of
the DOI Foundation. All this contributes
to exchange of best practices between the
collection authors and scientists of the
world.

Turning directly to the content of the
issue Ne 30 of Theory and Practice of Forensic
Science and Criminalistics, we will review

the main article provisions placed in.
Traditionally, collection content is divided
into two main groups: Research Papers and
Case notes.

The Research Paper section begins
with the Forensic Science and Forensic
Expert Activity: a View Through the Prism
of Forensic Experts’ Opinions article by
Valery Shepitko (Ukraine) Doctor of Legal
Sciences, Professor. The article purpose
is determined by the need to outline
directions for forensic science development
in Ukraine in modern conditions and to
optimize forensic expert activity, as well
as to determine ways to improve expert
practice by summarizing opinions of
forensic experts. The author raised the
issues of forensic science regulatory
framework; substantiated the need to
unify provisions regulating the conduct of
forensic examination; analyzed the means
of carrying out forensic science activity
(methods, techniques, technologies); noted
the importance of cooperation between
forensic expert institutions of Ukraine
within the European Network of Forensic
Expert Institutions, etc.

The next article (in English) is Revealing
Red Flags of Insurance Fraud: A Case Study
Research of PT Jiwasraya Indonesia by Wahyu
Alimirruchi and Anis Chariri (Indonesia)
(Example of PT Jiwasraya Indonesia).
The authors argue that since insurance
companies are prone to fraud due to
high profitability, certain signs of fraud
need to be identified to help its detection.
Studying the cases of PT Asuransi Jiwasraya
(Persero) from 2006 to 2020, researchers
found that during this period there
were cases of mega-fraud (corruption,
misappropriation of assets, fraudulent
financial statements). Indicators of risk
(“red flags”) about improper disclosure
of information are the opinion with
a refusal to express the opinion of the Audit
Council of the Republic of Indonesia, the
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negative opinion of PwC and bankruptcy
of 2002 and 2004. Such indicators were
the facts regarding the time difference:
the Jiwasraya company bought the shares
of the second and third echelons until the
end of the quarter of 2019 to resell them
on 02.01.2020. These facts of corruption in
the Jiwasraya company indicate the abuse
of interest by the directors of the firm,
inadequate bank insurance, acquisition of
shares and investment funds at a price that
exceeds the market price. An indicator of
Jiwasraya risk of misappropriation of assets
is the purchase of low-quality stocks and
mutual funds with proceeds from the sale
of the plan savings products. From this, we
can conclude that to fight insurance fraud
in Indonesia, it is necessary to implement
strategies of detective, preventive and
repressive work.

The fight against fraud remains a
priority for every country on the path
to justice, so the experience described
by Indonesian colleagues is valuable for
lawyers, criminologists and experts of
Ukraine and other countries.

The article authored by Doctor of Laws,
Professor Mykhailo Shcherbakovskyi and
Anna Protsenko (both from Ukraine) is
devoted to evaluation of forensic research
results based on probabilistic approach
(based on content of foreign publications).
The authors conducted an analysis of
evidence evaluation standards (forensic
expert conclusions) in the world at
different times (general acceptance of the
Frye standard, justification and verification
of Daubert standard, plausibility beyond
a reasonable doubt). Attention is focused
on the fact that provision of probable
expert conclusions is conditioned by
a continuum of wuncertainties, which
source of are formation peculiarities of
offense traces and methods of collecting
traces at crime scene, development level
of expert knowledge and methods of

forensic research, interpretation and
evaluation of forensic examination results.
In order to form the expert’s conviction
in research results, a statistical Bayesian’s
method of establishing likelihood ratio
is proposed that makes possible to assess
significance of versions put forward by
forensic expert and is the basis for the
court to make a reasoned decision. The
researchers propose to apply probabilistic
approach both to the assessment of
a random coincidence of features in case
of object identification of examination, to
possible errors of laboratory tests, and to
the interpretation of results obtained by
forensic expert.

The section of research papers
continues with the  Epistemological
Characteristic and Procedural Significance
of Steps and Stages of Appointing and
Conducting Forensic Veterinary Examination
manuscript by Ivan Yatsenko (Ukraine).
Doctor of Veterinary Medicine, Professor.
The author singled out epistemological
characteristics of the stages of appointment
and conducting of forensic veterinary
examination, carefully described the
stages of preparation of materials and
appointment of such examination and
revealed their procedural significance for
pre-trial investigation and judicial review of
animal cases. The researcher characterized
the main principles of interaction between
the subjects of appointment and conducting
forensic veterinary examination at each
of these stages. The scientist suggests
that in procedural document (resolution
or resolution) on the appointment of
a forensic veterinary examination,
permission to use destructive research
methods (for the purpose of saving time)
should be immediately prescribed, as
well as to supplement current legislation
of Ukraine (Criminal Procedural Code,
Commercial and Procedural Code and
Code of Administrative Proceedings) by
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clauses and parts regarding conducting an
examination to establish the cause of death
and/or clarify the severity of damage and
the nature of physical injuries caused to
animal’s health.

The team of authors Vladyslav
Fedorenko, Doctor of Law, Professor, Igor
Havlovskyi (both from Ukraine), Leszek
Wieczorek (Poland), Dr. habil. (Doctor
habilitatus) investigated the genesis of
forensic examination in Ukraine on the eve
of the First World War and its subsequent
institutionalization in the 1920s The
article analyzes in detail prerequisites
for establishment of forensic science
offices in Kyiv, Odesa, and Kharkiv on the
initiative of Mpykola Bokarius legendary
medical examiner and forensic scientist.
An important source of this scientific
exploration was legal acts on the
organization and conduct of forensic expert
work, materials containing information
on the legal status of scientific forensic
institutes of the People’s Commissariat of
Justice of the Ukrainian SSR, their tasks,
structure and formation order . Researchers
paid due attention to determining role
in the genesis of forensic science in
Ukraine of domestic forensic scientists:
M. Bokarius, M. Makarenko, S. Potapov,
V. Favorsky and others, who not only laid
the foundations of various forensic science
species to meet the needs of courts and
authorities of pre-trial investigation, but
formed the scientific-methodological and
methodological foundations of forensic
expert activity in Ukraine.

The section with Case Notes begins with
an article devoted to comparative research
on of the issues of using digital evidence
in criminal justice system of Ukraine and
the United States. Galina Avdeeva(Ukraine),
PhD in Law, Senior Researcher and
Elzbieta Zywucka-Kozlowska (Poland), PhD
in Law, Associate Professor distinguish
between concepts of electronic evidence and

digital evidence. By analyzing 64 decisions
of Ukrainian courts of criminal jurisdiction
and 31 decisions of the US Court of Appeals
and the Supreme Court, the authors prove
that recognition of information in digital
form as admissible and reliable evidence
causes certain difficulties. The experience
of the US judiciary can be useful during
the reform of Ukrainian legislation
and development of methodological
recommendations for digital evidence
use. Scientists suggest supplementing
Criminal Procedural Code of Ukraine with
regulations that would include: definition
of the concept of digital evidence and its
procedural media; distinction between the
concepts of electronic evidence and digital
evidence; detailed procedure for extracting
digital information, its review, recording
and storage (with indication of mandatory
information list regarding digital evidence,
which should be procedurally fixed);
algorithm for assessing reliability of digital
evidence and expert’s conclusion according
to certain criteria, etc.

The Theory and Practice of Forensic
Science and Criminalistics research paper
collection welcomes and actively supports
young scientists. The next article in the
section of scientific notes authored by Oleg
Kurdes (Ukraine) is devoted to personality
transformation of forensic expert in
extreme wartime conditions . The author
carefully analyzed scientific achievements
on thisissue and outlined ways to overcome
effects of external negative factors on the
expert’s personality. The research focuses
on the need to monitor the emotional
and volitional stability of forensic expert
and the influence level on his personality
of external stressful factors of long-term
action in the conditions of his conducting
forensic examinations at war crime scenes
and consequences of military actions
on the territory of Ukraine. In order to
successfully perform official duties and


https://doi.org/10.32353/khrife.1.2022.01

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

overcome influence consequences of
external negative factors in wartime, it is
advisable to add psychological training
to the system of professional training of
a forensic expert (develop a methodology
for conducting psychological training
as a form of active development of
psychological qualities and personality
skills: in particular, with addition of
group discussions, games methods and
psychogymnastic exercises) with its
normalization in corresponding by-law
departmental acts. In the author’s opinion
mastering of psychological knowledge,
skills and abilities by forensic expert will
help him find optimal solutions in order
to solve forensic tasks and more carefully
perform professional duties. The scientist
proposes to create a structural unit of
professional training in each state forensic
science institution, which (in cooperation
with the personnel department) will be
tasked with organizing and conducting
psychological training of forensic experts.

Anatolii  Starushkevych  (Ukraine)
submitted the Case Investigation Based
on Indirect Evidence: The Method by
M. Ye. Yevheniev for publication. The basis
of the method of investigating a case based
on circumstantial evidence, developed by
M. Ye. Yevheniev, Soviet criminalist is the
concept of circumstantial evidence which
distribution was caused by the political
situation ofthe 1930sand 1940s, in particular
aspirations of investigative bodies and
the prosecutor’s office in cases of terrorist
attacks and political conspiracies to obtain
confessions of guilt from the accused,
which at that time was considered the
main and decisive evidence. The research
paper draws attention to positive method
qualities: logical structure, perception
ease for practical workers, consideration
of traditional factors of suddenness and
opposition to investigation, use of activity
and complex approaches, algorithmicity

10

and stages of crime investigation. It is
noted that handling direct evidence is not
problematic for investigator: it is indirect
evidence that causes difficulties. The
accused should be thoroughly questioned
on every piece of evidence, and all his
explanations carefully checked. Taking
into account the above, it can be stated that
purpose of this research was the scientific
analysis of the method of investigating
a case based on circumstantial evidence,
developed by M. E. Yevgeniev, in order
to clarify its role in formation of forensic
doctrine about the methods of investigating
criminal offenses.

Pavlo Horobrih (Ukraine) devoted his
research paper to expert assessment of
microcar driver actions in case of traffic
collision . The article analyzes the actions
of road users who drive micro-mobile
means of transportation (unicycle, electric
scooter, etc.), with the aim of developing
new regulatory approaches to conducting
forensic research and providing forensic
expert conclusion on a traffic collision
involving a person who managed such
vehicle. The researcher outlined the issue
of the lack of a regulatory framework for
operation of such vehicles as unicycles on
public roads, and the problem associated
with the use of unicycles in public areas
(in parks, playgrounds, sidewalks, etc.).
The work also shows the design of the
unicycle, systematizes its management
techniques, and offers a detailed list of
equipment necessary to ensure road
traffic with the participation of a micro-
mobile vehicle. As an example, a part of
the author’s expert research on criminal
proceedings to establish whether an
electric scooter belongs to the category of
vehicles in accordance with requirements
of the Traffic Code in force in Ukraine is
presented.

Thefinalarticle ofissue No. 30, authored
by Oleh Mieshkov. (Ukraine) is devoted
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to the issues of regulatory framework
in forensic research on life safety. The
scientist claims the system of normative
legal acts regulating legal relations in the
field of life safety and stipulate technical
requirements in various production
branches has a rather cumbersome
system of laws, bylaws, and technical
regulations. Research paper outlines
general systemic gaps in the regulatory
and technical regulation of labor activities
of certain categories of employees.
A separate is obsolescence of some acts.
In the legal field, there is an urgent need
to cancel outdated and adopt modern
documents that will determine safety
rules in dangerous industries. In general,
the system of normative regulation of life
safety in Ukraine is not sufficiently adapted
to international norms of labor regulation,
therefore researcher emphasizes the need
to harmonize Ukrainian legislation with
international (in particular, European)
labor standards. In order to improve
the regulatory framework of labor
protection. It is proposed to change the
general approach to regulation principles,
emphasizing preventive actions.
Traditionally, Research Paper
Collection: Theory and Practice of Forensic
Science and Criminalistics contains a section

reflecting the current events of scientific
life. This time, the Editorial Board of the
collection could not ignore International
Scientific and Practical Conference:
Implementation of the State Anti-Corruption
Policy in the International Dimension. In our
opinion, informing scientific community
about this and similar events is an
important part of scientific community life.
Information popularization about projects,
events contributes to consolidation of
scientists to adequately respond to the
challenges of the present time.

The editorial board of the collection
of scientific works “Theory and Practice
of Forensic Expertise and Forensics” is
sincerely grateful to the authors who
provided materials for publication, as well
as to the specialists who participated in
its preparation for publication. We invite
both well-known scientists and novice
scientists of Ukraine and foreign countries,
post-graduate students of higher education
institutions and research institutions, as
well as experienced forensic experts and
experts with little work experience who
have an interest and inclination to both
scientific and practical research in the field
of expert provision of justice, to publish
their findings in the pages of our journal.

Together we will win! Glory to Ukraine!

Kliuiev, O. (2023). Modern Achievements of Forensic Expert Industry in Ukraine. Theory and
Practice of Forensic Science and Criminalistics. Issue 1 (30). P. 5—11. DOI: 10.32353/khrife.1.2023.01.
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The primary concerns of this paper are to study the phenomenon
of forensic science and determine ways of optimizing forensic expert
practice in Ukraine by summarizing opinions of forensic experts.
Based on the survey conducted among forensic experts, issues of
legal regulation of forensic science have been considered; the need
to unify provisions governing conduct of forensic examination is
justified; means of carrying out forensic expert activities (methods,
methodologies, technologies) have been analyzed. Positions of forensic
experts on certain procedural and substantive issues concerning
appointment and conduct of forensic examinations have been
determined. The role of the forensic expert’s automated workstation
and electronic registers in forensic expert practice (the Register
of Certified Forensic Experts and the Register of Methodologies of
Forensic Examinations) is argued. The author underlines possibilities
of improving the quality of forensic examination and outlines
modern trends of international cooperation in the field of forensic
science. The importance of cooperation between forensic science
institutions of Ukraine within the European Network of Forensic
Science Institutes is stressed. The Article Purpose is conditoned by the
need to outline directions for forensic science development in Ukraine
in current conditions and optimize forensic expert activity, as well
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as to determine ways to improve expert practice by summarizing
forensic experts’ opinions. General scientific and special research
methods have been used.

Keywords: forensic examination; forensic expert activity;
optimization of forensic expert activity; international cooperation in
forensic science field; forensic expert practice; forensic report; forensic

expert.

Research Problem Formulation

Forensic science is a component of effi-
cient justice, so the discovery of the truth,
the ability to consider a case on its merits,
and the achievement of justice depend on
a proper reform and optimization of foren-
sic expert activity. In various forms of court
proceedings (proceedings), forensic expert
activity (as a special type of cognitive activi-
ty of a forensic expert) is carried out thanks
to the use of specific expertise. Lately, fo-
rensic science has been viewed at the level
of doctrinal approaches ! and its choice of
European vector of development % In view
of the necessity to determine the role of fo-
rensic science in proving and optimizing
forensic expert activity, the idea has arisen
to analyze opinions of subjects of such ac-
tivity (i.e., forensic experts) on this issue.
The proposed research should contrib-
ute to the improvement of forensic expert
activities, unification of normative-legal
regulation of forensic examination, im-
provement of the quality of its results,
optimization of expert methods and tech-

nologies. These cicrumstances determined
relevance of selected problematics and the
need for this research.

Article Purpose

To identify ways to improve forensic expert
practice by summarizing opinions of
forensic experts.

Research Methods

To fulfill the set goal, general scientific
and special research methods have been
applied: analysis, synthesis; modeling;
formal logical; sociological, statistical,
comparative legal; legal analysis.

Analysis of Essential Researches
and Publications

Research papers by distinguished domestic
and foreign scientists in the field of
forensic science: L. Arotsker, V. Zhuravel,
N. Klymenko, O. Kliuiev, Kh. Koletski,
V. Kurapka, H. Malievski, Zh. Metenko,

1 Iemitsko B., IllenniTbko M. JJoKTprHA KPUMIHAIICTUKU Ta CyA0BOI eKCIlepTu3n: GopMyBaHHS,
Cy4acHMI CTaH i po3BUTOK B YKpaiHi. IIpaso Vkpainu. 2021. Ne 8. C. 12—27. DOI: 10.33498/
louu-2021-08-012 (date accessed: 20.12.2022) ; Kitoes O., CimakoBa-€dpemMsaH E. JJokTprHATbHI
MiZXOLU 10 CYZ0BOI eKCIepTH3u B YKpaiHi. Ibid. C. 28—43. DOI: 10.33498/louu-2021-08-028 (date

accessed: 20.12.2022).

2 Kypasens B. A., IllentiTbKo0 B. 0. PO3BUTOK KPIMIHATICTHUKY Ta CYZ0BOI €KCIIePTU3H B YKpaiHi:
HabJIPDKEeHHS [0 €UHOT0 €BPOIIeNiChKOro mpocTopy / IlpaBoBa Hayka YKpaiHuU: Cy9acHUH CTaH,
BUKJINKU Ta IIePCIIeKTUBU PO3BUTKY : MOHoTrpadis. Xapkis, 2021. C. 651—669 ; IlleniTbko B. IO.
dopMyBaHHS JOKTPUHU KPUMIHATICTHKY Ta CYZ0BOI eKCIIePTU3U B VKpaiHi — IIISIX 0 €4UHOTO
€BPOIENCHKOTO KPUMIHATICTUYHOTO IPOCTOPY. IIpaso Ykpainu. 2022. Ne 2. C. 76—90.
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M. Sehai, E. Simakova-Yefremian, G. Yuod-
kaite-Granskiiene, V. Yusupov and others,
as well as positions and opinions of well-
versed persons (forensic experts), served
as scientific basis for this research. To
study the problems of forensic expert
activity, issues related to forensic expert
practice were generalized by interrogating
forensic experts, who were asked a series
of questions through a specially designed
questionnaire.

Main Content Presentation

According to the research plan of the
Department of Criminology of Yaroslav
Mudryi National Law University for 2022
(with the purpose of determining ways to
optimize forensic expert activity), a sur-
vey of forensic experts from state spe-
cialized institutions and other specialists
(forensic experts) in corresponding fields
of expertise was planned and conducted.
172 forensic experts took part in the sur-
vey: 32 (18.6 %) had up to 1 year of expert
experience, 22 (12.8%) had 1 to 3 years of
experience, 15 (8.7%) had 3 to 5 years of
experience, 22 (12.8%) had 5 to 10 years
of experience, 17 (9.9 %) had 10 to 15 years
of experience, 24 (14 %) had 15 to 20 years
of experience, and 40 (23.2%) had over
20 years of experience.

Respondents are specialists in var-
ious fields of science, technology, arts,
and crafts: natural and technical sciences:
112 people (65.1 %); humanitarian sciences:
33 people (19.2 %); legal sciences: 21 people
(12.2%); and other areas: 6 people (3.5%).

According to the workload associated
with forensic expert activities, forensic ex-
perts have been divided in the following
way: 88 forensic experts (51.2%) have an
extremely excessive workload, 72 forensic
experts (41.9%) have an excessive work-
load, 9 forensic experts (5.2%) have a low
workload, and 3 experts (1.7 %) have indi-
cated other reasons. Reasons for an exces-
sive workload are considered to be: a signif-
icant amount of work: 71 forensic experts
(41.28 %); research complexity: 42 forensic
experts (24.4%); a significant number of
requests: 34 forensic experts (19.8 %); the
lack of an adequate number of forensic ex-
perts in the relevant specialty: 27 forensic
experts (15.7%); other reasons: 3 forensic
experts (1.7 %).

Forensic expert activity is carried out
by a forensic expert: a well-versed person
who posssesses specific exeprtise. While
investigation, the forensic expert (foren-
sic scientist) examines evidence (objects of
research) and draws a conclusion (forensic
report). A forensic scientist may be sum-
moned to the court to testify; in this case,
his/her procedural status will change (ex-
pert witness) . The “specific” tinge is not in
the knowledge itself, but in a person who
is trained (knowledgeable). * It is quite in-
teresting that according to the K 003:2010
Classification of Occupations, a forensic
expert belongs to other professionals in the
field of legal science (subclass KII 2429) °.

Attempts to streamline the reliance on
specific expertise lead to imposition of ad-
ditional requirements for a forensic expert:
mandatory higher education, inclusion in

3 Ilemitbko B., Ilemitpko M. KpumiHanbHe NIpaBo, KPHUMiHAJNiCTUKA Ta CYyZOBi HayKu :

eHnuKIIONeAis. Xapkis, 2021. C. 185.

4 Kamuncku# M. K. CenpanpHble 3HaHUS — cuita? Kpuminaaicm nepuiodpykosanuil. 2011. Ne 3.

C.71.

5 HamionanpHnu# kiaacudikatop Vkpainu. Kmacudikarop mpodecii JK 003:2010 : 3aTB. Ha-
Ka3oM /[lep>KCIIOKUBCTaHAAPTY YKpaiHu Big 28.07.2010 p. Ne 327 (3i 3miH Ta gom.). [YMHHMIH
Big 01.11.2010]. URL: https://zak on.rada.gov.ua/rada/show/va327609-10#Text (date accessed:

20.12.2022).
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the Register of Forensic Experts, work in
state specialized institutions, etc. Such re-
quirements raise certain objections since
the key ones should be a high theoretical
and practical level of specific expertise and
the ability to provide professional assis-
tance in establishing circumstances (fac-
tual data) that are essential for criminal or
other proceedings. Restoration of justice
should presuppose the possibility to invite
independent forensic experts (for example,
foreign ones) as well as to conduct indepen-
dent alternative forensic examinations °.

Legal regulation of forensic expert ac-
tivity should be intended for optimizing
and improving the quality of performing
forensic examinations. For this purpose,
various electronic registers (electronic da-
tabases) have been introduced in Ukraine:
certified forensic experts in accordance
with the Law of Ukraine On Judicial Exam-
ination 7 are included in the State Register
of Certified Forensic Experts, which main-
tenance is entrusted to the Ministry of Jus-
tice of Ukraine.

Interoggaton of forensic scientists en-
abled to determine the attitute towards
persons who are entrusted to carry out fo-
rensic activities. A substantial number of
forensic experts (145 people, i.e., 84.3%)
believe that only forensic experts entered
in the Register should carry out forensic
expert activties, an opposite view (any well-
versed person can implement forensic ex-
pert activties) was expressed by 25 forensic
experts (14.5%), 2 forensic experts (1.2 %)
noted other reasons.

During forensic examination, 48 foren-
sic experts (27.9%) do not feel protected,

and 31 forensic experts (18 %) have been in-
fluenced by other individuals. In particular,
19 forensic experts were influenced by one
of the parties to the criminal proceedings
(defense or prosecution); 10 forensic ex-
perts: by the expert institution head; 9 fo-
rensic experts: by an attorney or lawyer;
7 forensic experts: by a participant in civil
(commercial, administrative) proceedings;
and 2 forensic experts: by a criminal envi-
ronment representative.

Protection of a forensic expert against
external influences may vary, particularly,
it can be about providing the expert con-
clusion from forensic science institution,
and not from the forensic expert as a nat-
ural person. The following responses were
received to the survey question about atti-
tude to the procedure of providing a foren-
sic report on behalf of a forensic science
institution: this procedure should be en-
visaged in some cases: 98 forensic experts
(57 %); there is no need for such a proce-
dure: 70 forensic experts (40.7%); other
opinions: 4 forensic experts (2.3 %).

In the course of the servey, forensic
experts were also asked questions about
their understanding of the essence of spe-
cific expertise. “Specific expertise refers to
knowledge and skills in fields such as sci-
ence, technology, art, and crafts, as well as
specific types of activities that are essential
for use in court proceedings” ®. As stated by
respondents, specific expertise is: knowl-
edge in the field of science, technology, art,
crafts, etc.: 96 forensic experts (55.8%);
knowledge in specific types of activities:
68 forensic experts (39.5%); legal knowl-
edge: 3 forensic experts (1.7%); general

6 Illemiteko B. 10. IIpobieMu BUKOPUCTAHHS CIIEI[iaTbHUX 3HAHb KPi3h IPU3MY Cy4aCHOTO
KPUMiHaJIBHOTO CyZOUYNHCTBA B YKpaiHi. Cydosa excnepmu3a. 2014. Ne 1. C. 11—16.

7 IIpo cyAOBY eKCIepTH3y : 3aKOH YKpaiHu Biz 25.02.1994 p. Ne 4038-XII (3i 3miH. Ta gom.). URL:
https://zakon.rada.gov.ua/laws/show/4038-12#Text (date accessed: 20.12.2022).

8 Aszeesa I. K. 3HanHa cnenjanpHi / Beluka ykpaiHChbKa IOpUANYHA €HIUKIONEAid @ y 20 T.
T. 20: KpumiHaIiCcTHKA, CyZA0Ba eKCIIePTH3a, IOPpUAUIHA IICUX0JIoTid / peakor.: B. FO. IlemiTeko

(rosoBa) Ta in. Xapkis, 2018. C. 325.
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knowledge: 2 forensic experts (1.2 %); oth-
er: 3 forensic experts (1.7 %).

The use of specific expertise is regulat-
ed in various court proceedings: criminal,
civil, economic, administrative or consti-
tutional, during notarization procedure
or execution of enforcement proceedings.
Performing forensic examination is gov-
erned by the Law of Ukraine On Judicial
Examination °, Criminal Procedural Code
of Ukraine *°, Civil Procedure Code of
Ukraine ', Code of Commercial Procedure
of Ukraine '?, Code of Ukraine on Adminis-
trative Offenses *, Law of Ukraine On En-
forcement Proceedings * etc., as well as by
the Instructions on Appointment and Con-
duct of Forensic Examinations and Expert
Research ©° and other legal regulations. The
comparative analysis demonstrates that
statutory regulation do not have uniform
approaches, or the law only mentions the
possibility of appointing forensic exam-
ination and submitting objects for appro-
priate research. Such problems should be
eliminated. A certain unification is also
required in case of conducting forensic
examinations in different forensic science
institutions and departmental services.
This applies to unification of expert meth-

9 [IIpo CyZoOBYy €KCIEepPTH3Y ... .
accessed: 20.12.2022).

odologies, application of expert methods
or technologies. The result of forensic ex-
amination should not depend on where it is
conducted *. Reforming forensic examina-
tion system is complex and involves intro-
duction of changes to the basic legislation
on expert support of justice and related in-
stitutions and improvement of procedural
legislation v’.

The survey of forensic experts made it
possible to find out that a subtantial num-
ber of forensic experts (76 forensic experts,
i.e. 44.2%) are not satisfied with statutory
regulation of forensic expert activity. In ad-
dition, 36 respondents (20.9 %) stressed that
the Law of Ukraine On Judicial Examination
does not correspond to modern realities;
while 34 forensic experts (19.8 %) empha-
sized that certain changes are needed in
Ukraininan procedural legislation regulat-
ing appointment and conduct of forensic
examinations; 34 forensic experts (19.8 %)
responded that it is necessary to change ap-
proaches to specific expertise in adversar-
ial proceedings; 31 forensic experts (18 %)
emphasized that it is essential to harmo-
nize Ukrainian legislation in the aspect
of its European integration under current
conditions; 28 forensic experts (16.3%)

URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text (date

10 KpmMiHaJIBHUI IIpOLeCyaTbHUN KoZeKC YKpainu Bizg 13.04.2012 p. Ne 4651-VI (3i 3miH. Ta f011.).
URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 20.12.2022).

11 ITuBinpPHUH IpollecyaJbHUN KoZeKC YKpaiHu Bif 18.03.2004 p. Ne 1618-IV (3i 3MiH. Ta zoIL.).
URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (date accessed: 20.12.2022).

12 TocmozapChbKUI IpoIecyaabHUN KoZeKC YKpaiHu Big 06.11.1991 p. Ne 1798-XII (3i 3miH. Ta
nor.). URL: https://zakon.rada.gov.ua/laws/show/1798-12#Text (date accessed: 20.12.2022).

13 Kogekc VkpaiHU ITpo aAMiHICTpaTHBHI IpaBonopyImeHHd Big 07.12.1984 p. Ne 8073-X (3i 3miH. Ta
mor.). URL: https://zakon.rada.gov.ua/laws/show/80731-10#Text (date accessed: 20.12.2022).

14 TIpo BMKOHaBYe IIPOBA/KEeHHA : 3aKOH YKpaiHu Big 02.06.2016 p. Ne 1404-VIII (3i 3MiH. Ta f011.).
URL: https://zakon.rada.gov.ua/laws/show/1404-19#Text (date accessed: 20.12.2022).

15 [HCTPYKIis PO MpHU3HAYEHHs Ta IIPOBE/EHHS CYA0BUX eKCIIePTH3 Ta eKCIIEPTHUX JOCTI/PKEHD :
3aTB. Haka3oM MiHlocTy Vkpainu Biz 08.10.1998 p. Ne 53/5 (3i 3miH. Ta gom.). URL: https://zakon.
rada.gov.ua/laws/show/z0705-98#Text (date accessed: 20.12.2022).

16 Mlemitsko B. I0. IIpobieMy BUKOPUCTAHHS CIIEI[jaTbHUX 3HAHSG ... . C. 14.

17 KmoeB O., CimakoBa-€bpemsn E. Op. cit. DOI: 10.33498/louu-2021-08-028 (date accessed:

20.12.2022).
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highlighted that it is vital to unify by-laws
of various departmental services; 11 fo-
rensic experts (6.4 %) stressed that there is
a need to demonopolize forensic science in
Ukraine; 6 forensic experts (3.5%) provid-
ed other reasons.

Even the title of the Instructions on
the Appointment and Conduct of Forensic
Examinations and Expert Research raises
certain doubts. The question is, what is the
difference between forensic examination
and expert research? Indeed, it is the same
thing. In fact, compilers of this legal regula-
tion (with regard to the expert research term)
aimed to regulate the activity of a specialist
(or evaluator) rather than a forensic expert.
In this context, one can agree with the need
to properly regulate specialists’ activities,
to determine the procedural essence of the
specialist’s conclusion or his/her written
consultation.

Forensic examination is a procedural
form of using specific expertise and scien-
tific and technical achievements in legal
proceedings: “Forensic examintionn is re-
search by a forensic expert based on specific ex-
pertise about material (materialized) objects
(phisycal evidence) and various types of ma-
terials and documents containing evidentiary
information, in order to establish factual data
that are essential for proper case (proceedings)
settlement” 18,

During the survey, forensic experts’
positions as to relationship between fo-
rensic examination and forensic expert
activity were clarified. The majority of fo-
rensic experts (102: 59.3%) believe that
forensic examination and forensic expert
research are identical concepts; 59 forensic
experts (34.3%): that forensic examination
is broader than forensic expert research;

6 forensic experts (3.5%) emphasized that
expert research is broader than forensic
examination; 5 experts (2.9 %) had a differ-
ent opinion.

In legal regulations attempts are made
to classify forensic examinations. Such
a class of forensic examinations as crim-
inalistics expert examination deserves
special attention. In particular, the Scien-
tific and Methodological Guidelines on the
Preparation and Appointment of Forensic
Examinations and Expert Research ¥ note
that criminalistics expert examinations
are those raising certain doubts as to their
origin: forensic linguistic examination of
speech; examination of holograms; ex-
amination of materials, substances and
products; forensic biological examination,
etc. Thus, we have an arbitrary approach
to classification of forensic examinations.
Under such an approach, any forensic ex-
amination can be viewed as criminalistics
expert examination. Furthermore, Art. 7 of
the Law of Ukraine On Judicial Examination
stipulates that forensic expert activities re-
lated to conduct of forensic, forensic medi-
cal and forensic psychiatric examintion are
performed solely by state specialized insti-
tutions.

The survey made it possible to clarify
the attitude of forensic experts towards
classification of forensic examinations
and separation of forensic examinations.
Out of the total respondents, 97 foren-
sic experts (56.4%) answered positively
as to whether there is a need to separate
forensic examinations in modern condi-
tions; while 75 forensic experts (43.6 %)
answered negatively.

Currenly, national forensic science
institutions must interact with forensic

18 AgeeBa I. K., Ilemitpko B. 0. Excmeprumsa cyzoBa / Beinnka ykpaiHCbKa IOpPHUAMYHA

eHIIKJIOoNne i ... . C. 256—257.

19 HaykoBo-MeTOAUYHI peKOMeH/alii 3 TUTaHb MiZAFOTOBKY Ta IPU3HAYEHH CYZOBUX eKCIIePTU3
Ta eKCIePTHUX JOCJIi/PKEHb : 3aTB. Haka3oM MiHiocTy Ykpainu Big 08.10.1998 p. Ne 53/5. URL:
https://zakon.rada.gov.ua/laws/show/z0705-98#Text (date accessed: 20.12.2022).
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science institutions (organizations, labo-
ratories, centers) of other countries. Inter-
national cooperation of forensic science
institutions is vital for exchange of experi-
ence, skill upgrading of specialists working
in forensic science institutions, taking into
account current achievements of science
and technology, creation of standardized
expert methods. An important focus of co-
operation in the field of forensic science
is creation and operation of the European
Network of Forensic Science Institutes. The
success of forensic expert activity is posi-
tively influenced by the development of
relations within the European Network of
Forensic Science Institutes (hereinafter re-
ferred to as ENFSI), which involves solving
issues of standardization and unification of
forensic expert activities, holding themat-
ic conferences, seminars and symposia,
exchanging expert methods, technologies
and reference materials ».

The majority of interrogated forensic
experts (164, or 95.3%) are inclined to think
about the importance for international co-
operation in implementation of forensic
expert activities. In particular, according
to their views, such cooperation may take
form of membership in international ex-
pert organizations (for example, ENFSI):
94 forensic experts (54.7 %); in provision of
software and technical support by foreign
colleagues: 83 forensic experts (48.3%); in
performing joint scientific research on fo-
rensic science: 77 forensic experts (44.8 %);
in joint scientific activities related to foren-
sic science: 70 forensic experts (40.7 %); in
conducting commission forensic examina-

20 3akoBupko O. M. €Bpomeiicbka Mepexa

tions with involvement of foreign experts:
63 forensic experts (36.6 %); in improving
the quality of forensic examination ser-
vices: 52 forensic experts (30.2%); in invit-
ing foreign experts to conduct forensic ex-
aminations: 47 forensic experts (27.3%); in
joint publication of research papers: 46 fo-
rensic experts (26.7%); 3 forensic experts
(1.7 %) noted other reasons.

The results of expert survey indicate
the need to improve the procedure for ap-
pointing forensic experts. To the question
of whether there is a need to notify a foren-
sic expert of criminal liability for providing
a misleading conclusion or to make him
swear an oath every time, the following
answers have been received: it is advisable
to leave the existing procedure: 83 forensic
experts (48.3%); it is necessary to abandon
this practice since criminal liability is pro-
vided by law: 54 forensic experts (31.4 %); it
is expedient to streamline this procedure:
31 forensic experts (18 %); other reasons:
4 forensic experts (2.3 %).

Changes in legislation aim to improve
the quality and optimize the processes of
forensic expert activities, prevent provi-
sion of misleading (false) conclusions, and
reduce errors in forensic expert practice.
Currently in Ukraine, urgent measures
are being taken to develop a number of
draft laws related to the reform of forensic
expert activities and the introduction of
peer-review of forensic reports. In view of
this, a few questions arise: what is the pur-
pose of such a peer-review, who benefits
from it, who evaluates the forensic report?
The question concerning the procedural

cyzoBo-excriepTHuX ycranos (ENFSI): icropis

CTBOPEHHS Ta IIePCIEKTHBU PO3BUTKY. AKTyalbHi IHTAaHHA CTaHAAPTU3AIil CyZOBO-
eKCIIepTHOro 3abe3MedeHHsI IPaBoCyAAs B VKpaiHi. [lepClIeKTHBH PO3BUTKY : MaT-I1 MDKHAp.
HayK.-IIPaKT. KOH®., IpucBAd. 105-pid. CyZOB. eKcIlepT. B VKp. Ta 95-pid. 3 JHA HAPOAXK. aKaz.
M. f. Ceras (KuiB, 04—05.07.2018). Kuis, 2018. C. 114 ; Knumenko H. I., KynpieBuu O. A.

MixHapogHe CHIBPOGITHHUIITBO CyZOBO-€KCIIEPTHUX YCTAHOB.

BiCHUK KPHMiHAJIBHOI'O

cymounHcTBa. 2015. Ne 4. C. 130—134. URL: http:/nbuv.gov.ua/UJRN/vke_2015_4_19 (date
accessed: 20.12.2022) ; Jlonara O. 3MicT, 3aBAaHHs Ta GOPMU MIKHAPOAHOrO CIiBPOGITHUIITBA
y cdepi cynoBo-eKcIIepTHOI AisnbHOCTI. Visegrad Journal on Human Rights. 2016. Aug. P. 97.
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essence of forensic report peer-review is of
particular importance. A forensic report is
a source of evidence, but what is peer-re-
view? In current conditions, one of the pe-
culiarities of evaluating forensic report is
the need to specifically motivate grounds
on which the conclusion is rejected. Ad-
ditionally, if there are doubts concerning
forensic examination results, it is deemed
expedient to appoint and conduct a re-exa-
mintion, involve experts’ commission, and
conduct the forensic expert’s interrogation
in court. The survey of forensic experts re-
vealed a conscientious attitude of special-
ists to their activities and forensic exam-
ination results. Most agree on reviewing
the expert conclusion by another forensic
expert (group of forensic experts): 102 fo-
rensic experts (59.3 %) responded positive-
ly, 56 forensic experts (32.6 %) responded
negatively, 14 forensic experts (8.1%) ex-
pressed a different opinion.

Efficiency of forensic expert activity is
closely linked to timelines of conducting
forensic examination. Based on the sur-
vey results: 118 forensic experts (68.6%)
positively estimate reasonable timelines
for conducting forensic examination as
it enables to properly organize activities;
46 forensic experts (26.7%) have a nega-
tive attitude since such timelines do not
address realities, as well as other 8 forensic
experts (4.7%): since reasonable timelines
for conducting forensic examination are
also called those exceeding 90 days. The
survey revealed the attitude of forensic ex-
perts towards the procedural action of in-
terrogating a forensic expert in court. “In-
terrogaton of the forensic expert in court
is an independent judicial action requiring
the forensic expert to provide explanations
regarding the forensic examination per-
formed and results contained in a forensic

report” . Most of forensic experts (119 i.e.,
69.2%) were interrogated during a trial.
Among them, 74 forensic experts (43%)
expressed a negative attitude towards the
procedural action of interrogation in court,
believing that it is unnecessary since the
expert’s position is already stated in a con-
clusion (forensic report). On the other
hand, 40 forensic experts (23.3%) consid-
ered interrogation of a forensic expert to be
necessary, while 5 forensic experts (2.9 %)
gave other reasons.

Conducting forensic examinations in-
volves the application of various methods,
methodologies and technologies. In par-
ticular, “methodology of conducting forensic
examination is a set of guidelines on organi-
zation and fulfillment by a forensic expert of
her/his professional functions while forensic
examination with the purpose of compiling
his/her forensic report or developing expert
opinion” %,

The survey of forensic experts helped
to determine principles that they follow
when selecting research methods during
a forensic examination. The following an-
swers have been obtained: 88 forensic ex-
perts (51.2%) use the expert methodology
available in the electronic Register of Fo-
rensic Examination Methodologies (here-
inafter referred to as the Register of Method-
ologies); 80 forensic experts (46.5%) choose
methods depending on their area of specif-
ic expertise and specific research subject;
3 forensic experts (1.7%) use their own
expert methodology; and 1 forensic expert
(0.6 %) gave another response.

The Register of Methodologhies was
introduced in order to optimize forensic
experts’ work. Art. 8 of the Law of Ukraine
On Judicial Examinbation states that “the
methods of conducting forensic examina-
tion (excluding forensic medical and forensic

21 Ilemitexo M. B., IllemiTbko B. 10. Jlonut excrepra B cyAi / Benmka ykpaiHCbKa IOpUANYHA

eHIIMKIOoIe id ... . C. 194.

22 Ilemiteko B., leniTeko M. KpuMinanpHe npaso ... . C. 286.
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psychiatric) are subject to attestation and
state registration in the manner prescribed
by the Cabinet of Ministers of Ukraine” .
Survey results demonstrated how foren-
sic experts perceive the current Register
of Methodologies: needs improvement:
70 forensic experts (40.7%); has great
practical importance: 64 forensic experts
(37.2%); does not contain a concise over-
view of expert methodologies: 34 forensic
experts (19.8 %); 4 forensic experts (2.3 %)
gave other reasons.

According to the survey results, the
attitude of forensic experts to the practice
of preparing an exhaustive forensic report
(with the provision of the research part)
has been clarified: it is essential to adhere
to the existing practice:136 forensic experts
(79.1%); it is vital to give up on the practice
of providing exhaustive conclusions and
only give answers to addressed questions:
35 forensic experts (20.3%); 1 forensic ex-
pert (0.6 %) expressed another opinion.

Forensic expert activity is considered
a cognitive activity. The purpose of the
survey was to determine the methods of
cognition used by forensic experts during
the examination process. Specifically, when
asked whether forensic experts put forward
versions during forensic examination,
110 forensic experts (64%) answered
positively, 58 forensic experts (33.7%)
answered negatively, and 4 forensic experts
(2.3%) expressed a different opinion.

In current conditions, forensic
examinations are  associated  with
innovative approaches and information
technologies use. According to the survey
results, 92 forensic experts (53.5%) use
the automated expert workstation in their
practice, 75 forensic experts (43.6 %) do not
use it, 5 forensic experts (2.9 %) expressed
another opinion.

23 IIpo cyAOBY €KCHEepPTU3y ... .
accessed: 20.12.2022).

Conclusions

Stemming from the results of forensic ex-
perts’ survey, potential ways to optimize
forensic expert activities in Ukraine have
been identified. The paper addresses the
following needs: making changes to legal
regulations that govern forensic expert
activity, unifying provisions that regulate
conduct of forensic examinations, bring-
ing expert support of justice up to modern
requirements and European standards,
improving the quality of forensic expert
activity.

The attitude of forensic experts to a pos-
sible change in procedural and substative
issues of appointment and conduct of fo-
rensic examinations has been determined:
a warning of criminal liability for provid-
ing a misleading conclusion or constantly
taking the forensic expert under an oath;
preparation of a peer-review for a forensic
report (peer-reviewing procedure); refusal
to consider an exhaustive (detailed) foren-
sic report (with provision of the research
unit); providing forensic report from a fo-
rensic science institution; interoggation of
the forensic expert in court, etc.

In current conditions, international
cooperation in the field of forensic activt-
ity is especially important. The performed
research helped to determine the most
perspetcive avenues of international co-
operation within forensic expert activities:
providing software and technical support;
conducting joint researches and commis-
ion forensic examintions with participation
of foreign forensic experts; carrying out
joint scientific events on forensic science;
improving quality of forensic examintion
by inviting foreign experts to perfrom fo-
rensic examintions; preparing joint scien-
tific events. The importance of interaction

URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text (date
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between forensic science institutions in
Uktraine within ENFSI is subtantiated.

The role of the Register of Methodol-
ogies for forensic expert activity and the
need for its improvement are substantiat-
ed. The necessity of using electronic re-
sources and automated workstations in
a forensic expert’s work is argued.

CyzmoBa eKCIepTH3a Ta CyA0BO-
€KCIIePTHA Jisl/IbHICTD: MOIIAJ KPi3b
NPHU3MY AYMOK €KCHepTiB
Bauaepiii Illenimoko

Zocnidmceno gernomern cydosoi excnep-
MU3U ma 6U3HAYEHO WAAXU ONMUMI3AUil
eKCTiepmHOL npakmuku 8 Yxpaini 3a donomo-
2010 y3azanvHeHHs JYMOK Cydosux ekcnepmis.
3a pe3yavmamamu ONUMY8aHHs eKCNepmig
PpO3eagnymo npobaemu HOpMAMUEHO-Npa-
808020 pezynt068amHs Ccy0o60i eKkcnepmu3u;
006s/pyHMOBaH0 HeobXiOHicMb YHIQiKysamu
T0/1091CeHHS, AIKUMU Pe21amMenmo8ano npose-
JeHHsa cy006801 excnepmu3u; npoarani3o8ano
3acobu 30iticHeHHs ekcnepmuol JifiAbHOCMI
(memodu, memoduku, mexHonoezii). BusHa-
4eHO No3UYii cy0osUX eKCnepmis i3 OKpemMux
npoyedypHUX | SMICMOBHUX NUMAHb NPU3HA-
UeHHs A NposedeHH CYOOBUX eKCTiepmus.
ApeyMeHmo8ano poav asmomamu3o8anozo
pobonoz0 micys cy0oozo excnepma i enex-
MPOHHUX PeECMpis 8 eKCnepmHill npakmuyi
(Peecmpy amecmoganux cy0osux ekcnepmis
i Peecmpy memodukx nposeedenns cy0osux
excnepmu3). KoHcmamogamo MONCAUBOCTNI
nidguujeHHs aKocmi cydosol excnepmu3au ma
PO32ASAHYMO CYHAcHI MeHOeHUll MIiHHApPOO-
HOU cnignpayi 8 eaay3i cydogo-eKCcnepmHoi
disnvHocmi. ITidkpecaeno eaxcaugicmo 83ac-
MOO0ii eKCnepmHuX ycmano8 YKpaiHu 8 Mme-
aax €eponeilcbkoi mepedxci cydog8o-ekcnepm-
Hux ycmawnos. Memy cmammi 06yM08/1eHO
nompeboi0 OKpecAUMU HANPAMU PO3BUMKY
cydosoi excnepmu3su 8 YKpaiHi 8 CY4AcHUX
YM08ax ma onmumizayii cydoeo-ekcnepmuoi
dianvHocmi, a MAaxoNC 6USHAYUMU ULAAXU
800CKOHA/IEHHSL eKCTIepMHOL NPaKmuKu 3a 00-
TIOMO02010 Y3azanvHeHHs JYMOK cy0o8ux exc-
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nepmie. Bukopucmano 3azanvHoHaykosi ma
cneyianvHi memoou 00CAIONHCeHHS.

Katouoei caoesa: cydosa excnepmu3a; cy-
Jdogo-excnepmua OiAbHICMb; ONMUMIZAYIL
cy0080-excnepmHoi OiAbHOCMI; MINHAPOO-
Ha cnisnpays 8 eaaysi cydosoi ekcnepmu3u;
eKcnepmHa Npakmuka; UCHOBOK eKcnepma;
cydosuil ekcnepm.
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Insurance companies are prone to fraud due to high yield
pressures and hence we need to identify certain red flags for fraud
detection. This study is descriptive-analytical research that aims at
analyzing the red flags of insurance fraud and at finding the strategies
to eliminate potential fraud by learning from insurance fraud cases.
Using PT Asuransi Jiwasraya (Persero) from 2006 to 2020 as case
study research, the finding shows that mega fraud (corruption,
asset misappropriation, fraudulent financial statements) occured
during the period. Red flags of improper disclosure are disclaimer
opinion from The Audit Board of The Republic of Indonesia, PwC’s
adverse opinion, and 2002 and 2004 insolvency. Timing differences
red flags are Jiwasraya bought second and third tier shares before
the end of the 2019 quarter to be resold on January 2, 2020. Red
flags of Jiwasraya’s corruption are indicated by misuse of interest
by Jiwasraya’s directors, inappropriate bancassurance, purchase
of shares and mutual funds that are more expensive than market
prices. Jiwasraya’s red flag in asset misappropriation is shown by the
purchase of shares and mutual funds of poor quality using income
from the sale of saving plan products. These findings imply that
detective, preventive, and repressive strategies are needed to combat
insurance fraud in Indonesia.

Keywords: Fraud; Insurance; Red Flags.
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Research Problem Formulation

Association of Certified Fraud Examiners
(ACFE) ! in the Fraud Examiners Manual:
Section 1 Financial Transactions and
Fraud Schemes states that the insurance
business is basically vulnerable to fraud
because insurance companies are under
great pressure to maximize return on
investment against reserve funds thereby
increasing the potential fraud by high-
yield investment schemes. One example
of insurance fraud cases in Indonesia can
be seen in the Jiwasraya insurance fraud
case which has received much attention.
Moving on from this, the researchers
intend to reveal the red flags of insurance
fraud case at Jiwasraya Indonesia so that
new knowledge can be obtained of the
insurance fraud.

Article Purpose

The researchers are interested in
conducting research with a qualitative
research, especially with the case study
research method. Insurance fraud is still
little qualitative-based research on fraud;
so the researchers intended to analyze
the fraud methods and its red flags that
occurred at Jiwasraya Indonesia from
2006 to 2020. Furthermore, this study also
answers how to apply detective, preventive,
and repressive strategies to combat
potential insurance fraud at Jiwasraya.

Research methods

This research was descriptive analytical
research. This study focused on case stud-

Ibid.
Ibid.
Ibid.
Ibid.

AN~ WN

ies on the identification of red flags in each
fraud scheme that occurred at Jiwasraya
and its preventive, detective, and repres-
sive strategies to combat insurance fraud.
Based on R. K. Yin % the case study is an
empirical approach to cases where there is
a unclear boundary between the phenome-
non and the context so that research is car-
ried out to answer the question of why or
how related to the case of the phenomenon.
Data collection in case studies according to
R. K. Yin *includes documentation, archival
records, interviews, direct observation, par-
ticipant observation and physical artifacts.
So that in this study collect research data
through documentation from mass media
reports, archival records and physical ar-
tifacts in the form of Audit Reports of The
Audit Board of The Republic of Indonesia,
Jiwasraya Financial Statement from 2006
to 2020, Letter of OJK 46/SEOJK.05/2017.
There are five case study analysis tools *
namely explanation building, pattern
matching, time-series analysis, cross-case
synthesis, and program logic models. This
study used analytical tools by R. K. Yin 3,
namely time-series analysis of the chronol-
ogy of insurance fraud by Jiwasraya, pat-
tern matching on the theory of insurance
red flags and fraud tree by the Jiwasraya
case, and explanation building analysis by
identifying strategies to combat insurance
fraud to obtain research results. Accord-
ing to R. K. Yin ¢, the validity of case stud-
ies is to ensure construct validity (through
triangulation), internal validity (through
the use of analytical techniques), external
validity (through analytical generaliza-
tions), and reliability (through case study
databases). This study uses triangulation

ACFE. Fraud Examiners Manual (International): Insurance Fraud. 2017.
Yin R. K. Applications of Case Study Research. SAGE Publication, 2011. 3" ed. Vol. 34. 264 p.
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of various sources as a validity tool. In ad-
dition, the research results were obtained
by analyzing several expert judgments or
competent expert opinions. The purpose of
using the expert opinion method is to prove
the validity and reliability of research 7.
Therefore, research based on the results
of competent and experienced expertise
can serve as a basis for analyzing insurance
fraud red flags along with the application
of innovative insurance fraud eradication
mechanisms recommended by researchers
to obtain the required results. The theoret-
ical approaches related to insurance fraud
red flags and insurance fraud eradication
mechanisms are based on scientific findings
with the following expertise .

Analysis of Essential Researches
and Publications

There are always changes in social reality
that cause social conflict. This is due to
the fact that social reality is in the form of

illusionsanddistortionswhich arenotalways
easy to observe quantitatively. Therefore,
in analyzing social reality, a qualitative
approach is needed which aims to reveal the
actual phenomenon without any distortion
at the surface level which usually consists
of various levels of reality. Therefore, to get
answers to the meaning of the phenomena
that occur, qualitative research is needed to
obtain quality and in-depth data. This study
uses several competent expert opinios or
expert judgements.

Main Content Presentation

Economic growth creates a change in crime
from what was originally just a conventional
economic crime to an unconventional eco-
nomic crime. Conventional economic crimes
or commonly referred to as blue collar crimes
are crimes in the form of murder, theft, and so
on. Meanwhile, non-conventional crimes or
commonly referred to as white collar crimes
are criminal acts committed by companies

7

Iriste S., Katane I. Expertise as a Research Method in Education. Rural Environment. Education.
Personality (REEP) : Proceedings of the 11th International Scientific Conference. 2018. No 11
(May). Pp. 74—80. DOI: 10.22616/reep.2018.008 (date accessed: 02.03.2023).

Singleton T. W., Singleton A. J. Fraud Auditing and Forensic Accounting. 4th ed. New Jersey,
2010 ; ACFE. Report To The Nations 2020 Global Study On Occupational Fraud and Abuse. 2020 ;
Badan Pemeriksa Keuangan Republik Indonesia. Audit Report on the Management of the In-
surance Business, Investment, Income and Operational Costs for 2014 to 2015 at PT Asuransi
Jiwasraya (Persero) and other related agencies in Jakarta, Bandung, Batam, Medan and Sura-
baya. 2016. URL: https://www.bpk.go.id/ihps# (date accessed: 02.03.2023) ; Vahdati S., Yasini N.
Factors Affecting Internet Frauds in Private Sector: A Case Study in Cyberspace Surveillance and
Scam Monitoring Agency of Iran. Computers in Human Behavior. 2015. No 51 (PA). Pp. 180—187.
DOI: 10.1016/j.chb.2015.04.058 (date accessed: 02.03.2023) ; Purnomo H. Total Debt of IDR 40 T,
Is the Jiwasraya Case Really This Scary? / CNBC Indonesia. Nov, 15 2019. URL: https://www.cn-
bcindonesia.com/market/20191115114506-17-115525/total-utang-rp-40-t-benarkah-kasus-jiwas-
raya-seseram-ini (date accessed: 02.03.2023) ; Sayekti N. W. Problems with Jiwasraya Insurance:
Dissolution or Rescue. Expertise Agency Research Center at The House of Representatives, Republic
of Indonesia. 2020. No XII (2). Pp. 19—24. URL: https://berkas.dpr.go.id/puslit/files/info_singkat/
Info_Singkat-XII-2-11-P3DI-Januari-2020-163.pdf (date accessed: 02.03.2023) ; Mutmainah D. A.
The Ministry of State Owned Enterprises Asks The Audit Board of The Republic of Indonesia to
Be Transparent About Jiwasraya / CNN Indonesia. Jan, 07 2022. URL: https://www.cnnindonesia.
com/ekonomi/20200107203147-92-463280/kementerian-bumn-minta-bpk-transparan-soal-jiwas-
raya (date accessed: 02.03.2023) ; Nola L. F. Legal Protection for Jiwasraya Customers. Expertise
Agency Research Center at The House of Representatives, Republic of Indonesia. 2020. No XII (2). Pp.
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such as fraudulent behavior committed by
company management or other stakehold-
ers °. In contrast to blue collar crimes, the
perpetrator of white collar crime is some-
one who has a high social status through his/
her authorities and positions in an organiza-
tion. Indeed white collar crime is the latest
trend in fraud management due to company
psychopaths in their management who are
good at manipulating to get their personal
goals 1. The traits of a corporate psychopath
are a personality disorder with excessive
self-esteem and a lack of guilt, conscience
and empathy; so that psychopaths have no
remorse for hurting others in order to gain
money, power or status . Therefore, it is
important for fraud investigators, forensic
accountants, fraud auditors, and even man-
agers to know about the red flags of fraud
and the rule of law for audit evidence to
work in court 2.

In the Indonesia environment, Indo-
nesia Law No. 15/2004 about Audit, Man-
agement and Financial Responsibility of
State in Article 1 paragraph (6) states that
“State Financial Management is the entire
activity of state financial management in
accordance with their position and author-
ity, from planning, implementation, super-
vision, and accountability”. Government
officials have the obligation to manage the
financial state/regional with the value of
transparent, fair, obedient the regulations,
and apply the 3E principles (Economical, Ef-
ficient, and Effective) to avoid fraud. Based

on Indonesia Law Number 8 of 1995 on Cap-
ital Markets, crimes are identified as fraud,
market manipulation, and insider trading.
Fraud securities trading activities in Indo-
nesia are prohibited directly and indirectly
from deceiving other parties by using any
means and prohibited from making false
statements about material facts with the
aim of misleading the situation in order to
gain advantages or avoid harm to oneself or
another party. While the Crime of Market
Manipulation based on Indonesia Law Num-
ber 8 of 1995 is that any party is prohibited
from committing direct or indirect fraud by
creating a false or misleading image relat-
ed to trading activities, market conditions,
or securities prices on the Stock Exchange
and is prohibited from providing materially
misleading statements that affect the price
of securities on the Stock Exchange. So ac-
cording to P. M. Dechow et al. 3, the capital
market will efficiently benefit investors (bet-
ter returns), analysts (avoiding bad reputa-
tion), auditors (avoiding litigation risk), and
regulators (increasing investor protection).

Survey on Fraud by ACFE Indonesia
Chapter ** indicates 239 fraud cases con-
sisting of 167 cases of corruption (69,9 %
of cases with a total loss of Rp 373.650 mil-
lions), 50 cases of asset misappropriation of
state and company (20,9% cases occurred
with a total loss of Rp 257.520 millions),
and 22 cases of financial statement fraud
(9,2% cases occurred with a total loss of
Rp 242.260 millions). Based on the results **,

9 Gottschalk P. Convenience Triangle in White-Collar Crime: Case Studies of Relationships

10

11

12

13

14

15

Between Motive, Opportunity, and Willingness. International Journal of Law, Crime and Justice.
2018. No 55. Pp. 80—87. DOI: 10.1016/].ij1¢j.2018.10.001 (date accessed: 02.03.2023).

Jeppesen K. K., Leder C. Auditors’ Experience with Corporate Psychopaths. Journal of Financial
Crime. 2016. No 23 (4). Pp. 870—881. DOI: 10.1108/JFC-05-2015-0026 (date accessed:02.03.2023).
Ibid.

Singleton T. W., Singleton A. J. Op. cit.

Dechow P. M., Ge W., Larson C. R., Sloan, R. G. Predicting Material Accounting Misstatements.
Contemporary Accounting Research. 2011. No 28 (1). Pp. 17—82. DOI: 10.1111/j.1911-
3846.2010.01041.x (date accessed: 02.03.2023).

ACFE Indonesia Chapter. Survai Fraud Indonesia 2019 / Survai Fraud Indonesiai Fraud Indonesia.
2020.

Ibid.
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government institutions (48,5 %) and state-
owned companies or BUMN (31,8 %) are
the two highest institutions with the most
disadvantaged by fraud in Indonesia. For
the average loss of more than ten billion
rupiah caused by fraud, 20,8 % was expe-
rienced by the government and 11,1% by
BUMN *¢. Meanwhile according to the ACFE
Global Report to The Nations Y, it states
that occupational fraud with 86 % of cases
occurred in asset misappropriation with
an average loss of $ 100.000; 43 % of fraud
cases occurred in corruption with an av-
erage loss of $ 200.000, and 10 % of fraud
cases occurred in financial statement fraud
with the largest average loss of $ 954.000.
L. Brenner et al. *® conclude that there are
two potential concequences of victimiza-
tion of fraud by white collar crime, namely
psychological consequences (loss of trust
in financial matters) and economic conse-
quences (decreased net worth). Thus, white
collar crime has severe negative impacts
on the firm and related stakeholders .

S. Repousis * states that fraudulent fi-
nancial statements are intentional errors in
the financial condition of a company that
can be achieved through misstatements
or omissions of amounts or disclosures in
financial statements to deceive financial
statement users. It is in accordance with
the results of a survey by ACFE Indonesia
Chapter »! where the positions and author-
ities of the fraudsters are 23.7 % managers,
16 ACFE Indonesia Chapter. Op. cit.

17 ACFE. Report To The Nations ... .

29.4% owners, 31.8% employees, and oth-
ers 15.1%. Although the percentage of fraud
by employees is the highest compared to
fraud by managers and directors, fraud by
employees causes losses with a relatively
small nominal, which is between Rp 10 mil-
lion to Rp 100 million. Meanwhile, the nom-
inal loss due to fraud by managers and di-
rectors reaches Rp 500 million to more than
Rp 10 billion %.

Insurance has the meaning as a legal
relationship between the insurer and the
insured in which the insurer is bound to
compensate for the loss suffered by the in-
sured against the risk of damage, loss, de-
struction of the object of insurance, loss of
expected potential profit, legal liability to
third parties, as a result of an unpredictable
events that occurs in in the future, includ-
ing payments resulting from the death or
consequences of the life of the insured up
to a certain time, in which the insured is
bound to pay a premium to the insurer . PT
Asuransi Jiwasraya Persero (hereafter called
as Jiwasraya) is an Indonesian insurance
company that was established in 1859 but
in 2020 experienced a financial fraud which
resulted in massive losses to its customers,
including causing losses to the state up to
Rp 16.8 trillion. The fraud carried out by Ji-
wasraya consisted of various fraud schemes
from asset misappropriation, corruption,
fraudulent financial statements, to mon-
ey laundering. Jiwasraya is known to have

18 Brenner L., Meyll T., Stolper O., Walter A. Consumer Fraud Victimization and Financial Well-
being. Journal of Economic Psychology. 2019. No 76. Pp. 102243. DOI: 10.1016/j.joep.2019.102243

(date accessed: 02.03.2023).

19 Craja P., Kim A., Lessmann S. Deep learning for detecting financial statement fraud. Decision
Support Systems. 2020. No 139. Pp. 113421. DOI: 10.1016/j.dss.2020.113421 (date accessed:

02.03.2023).

20 Repousis S. Using Beneish Model to Detect Corporate Financial Statement Fraud in Greece.
Journal of Financial Crime. 2016. No 23 (4). Pp. 1063-1073. DOI: 10.1108/JFC-11-2014-0055 (date

accessed: 02.03.2023).
21 ACFE Indonesia Chapter. Op. cit.
22 Ibid.
23 ACFE. Fraud Examiners Manual ... .
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experienced financial problems since 2002
due to insolvency until 2020 which was de-
clared unable to pay insurance claims to its
customers. Successful fraud auditors and fo-
rensic accountants are experts on red flags
and fraud schemes.

It is necessary to understand red flags to
make it easier to detect fraud *. According
to ACFE %, perpetrators of fraud at work are
caused by 42% of fraudsters with high life-
styles exceeding their financial capabilities
and 26% of fraudsters with financial diffi-
culties. In addition, the results of the 2019
Indonesia Fraud Survey #* added that the
top five characteristics of fraudsters in In-
donesia are a luxurious lifestyle (34.7%), fi-
nancial difficulties (15.9%), having intimate
relationships between buyers and suppli-
ers (13.4%), attitude rationalization (6.7%),
and the absence of separation of authority
with other employees (4.6%). So because of
these problems, this paper will identify the
red flags fraud that occurred in the case of
Jiwasraya.

Based on the above arguments, this
study is intended to analyze the red flags
of fraud of Indonesia Insurance company.
More specifically, this study aims at analyz-
ing the fraud methods and its red flags that
occurred at Jiwasraya from 2006 to 2020.
Finally, this study also intends to reveal fur-

ther about how to apply detective, preven-
tive, and repressive strategies to eliminate
the insurance fraud at Jiwasraya.

Fraud Theory

T. W. Singleton and A. J. Singleton %’ define
fraud as an action that is planned by an in-
dividual or group of people to achieve profit
through unfair acts or intentional abuse of
authority. ACFE has identified a Fraud Tree
(Corruption, Asset Misappropriation, and
Fraudulent Financial Statement) with an ex-
planation of each characteristic as follows.

The asset misappropriation scheme is
usually carried out by employees with the
most frequent occurrences of fraud but hav-
ing the least financial impact *. The motive
that encourages employees to commit as-
set misappropriation is because of person-
al needs that are beneficial to fraudsters %,
so the most appropriate way to fight this
type of fraud is to build employee’s fraud
awareness and employ an internal auditor
to detect this type of fraud ®. Fraudulent fi-
nancial statement schemes are usually car-
ried out by company executives with very
large company financial losses but the rate
of occurrence is the least. Executives’s mo-
tive to commit fraud is usually related to
stock prices (stock bonuses and pressure to
maintain higher shares) which benefit the

24 Koornhof C., du Plessis D. Red Flagging as an Indicator of Financial Statement Fraud: The

25
26
27
28
29
30

Perspective of Investors and Lenders. Meditari Accountancy Research. 2000. No 8 (1). Pp. 69—93.
DOI: 10.1108/10222529200000005 (date accessed: 02.03.2023) ; Gullkvist B., Jokipii A. Perceived
Importance of Red Flags Across Fraud Types. Critical Perspectives on Accounting. 2013. No 24 (1).
Pp. 44—61. DOI: 10.1016/j.cpa.2012.01.004 (date accessed: 02.03.2023) ; Yu X. Securities Fraud
and Corporate Finance: Recent Developments. Managerial and Decision Economics. 2013. No 34
(7—8). Pp. 439—450. DOI: 10.1002/mde.2621 (date accessed: 02.03.2023) ; Cao J., Luo X., Zhang W.
Corporate employment, red flags, and audit effort. Journal of Accounting and Public Policy. 2020.
No 39 (1). DOI: 10.1016/j.jaccpubpol.2019.106710 (date accessed: 02.03.2023).
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Smith A. L., Murthy U. S., Engle T. J. Why Computer-Mediated Communication Improves the
Effectiveness of Fraud Brainstorming. International Journal of Accounting Information Systems.
2012. No 13 (4). Pp. 334—356. DOIL: 10.1016/j.accinf.2012.03.002 (date accessed: 02.03.2023).
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company and fraudsters but detrimental to
other stakeholders *'. While fraudulent fi-
nancial statements have very material val-
ue, so the audit committee must assign an
external auditor to detect and report this
type of fraud to law enforcement *2. Corrup-
tion schemes can be in the form of bribes
or extortion which usually involve at least
two parties (company’s internal and exter-
nal parties), although sometimes one party
does it by force *. T. W. Singleton & A. J. Sin-
gleton * and A. Tkachenko et al. * stated
that the motive for committing corruption
is due to persuasion and business relation-
ships that are beneficial for fraudsters. So
the way to combat the corruption is have to
focus on finding transaction relationships in
every parties, especially if the transaction is
hidden. The relationship of internal and ex-
ternal parties can not be separated from the
agency theory. M. C. Jensen & W. H. Meck-
ling * stated that the agency relationship in
agency theory is a relationship or contract
between one or more people called princi-
pals who have capital by involving other par-
ties as agents who are contracted to manage
and provide services on behalf of the prin-
cipal by delegating authority to the agent.
The agency relationship will cause two
problems, namely information asymmetry
and conflict of interest because the prin-
cipal and agent have their own interests ¥.

31 Singleton T. W., Singleton A. J. Op. cit.
32 Ibid.
33 Ibid.
34 Ibid.

E. F. Zainudin & H. A. Hashim * argue that
there is a possibility that there are agents
who have the urge to manipulate financial
statements by utilizing asymmetric infor-
mation to fulfill certain objectives that are
detrimental to the principal. So the agent
compiles an annual report that contains var-
ious useful informations for the principal as
a way to reduce information asymmetry and
conflict of interest ¥. In addition, ACFE #
stated that insurance companies have great
pressure to maximize the return on invest-
ment of their customers’ reserve funds,
thus making them vulnerable to high-yield
investment schemes. Due to asymmetric in-
formation and conflict of interest between
the principal (Jiwasraya customers) and
agents (Jiwasraya), it encourages the emer-
gence of insurance fraud that harms Jiwas-
raya’s customers and benefits the insurance
fraud perpetrators at Jiwasraya.

Insurance Fraud

Insurance Fraud in Indonesia has been reg-
ulated by The Financial Services Authori-
ty or FSA (hereafter called as Otoritas Jasa
Keuangan or OJK) through Letter of OJK 46/
SEQJK.05/2017 (Fraud Control, Anti-Fraud
Strategy Implementation, and Anti-Fraud
Strategy Report for Insurance Companies,
Sharia Insurance Companies, Reinsurance
Companies, Sharia Reinsurance Companies

35 Tkachenko A., Yakovlev A., Kuznetsova A. ‘Sweet Deals’: State-Owned Enterprises, Corruption
and Repeated Contracts in Public Procurement. Economic Systems. 2017. No 41 (1). Pp. 52—67.
DOI: 10.1016/j.ecosys.2016.12.002 (date accessed: 02.03.2023).

36 Jensen M. C., Meckling W. H. Theory of the firm: Managerial behavior, agency costs and
ownership structure. Journal of Financial Economics. 1976. No 3 (4). Pp. 305—360.

37 Ibid.

38 Zainudin E. F., Hashim H. A. Detecting fraudulent financial reporting using financial ratio.
Journal of Financial Reporting and Accounting. 2016.

39 Chen Y. J.,, Wu C. H., Chen Y. M., Li H. Y., Chen H. K. Enhancement of fraud detection for
narratives in annual reports. International Journal of Accounting Information Systems. 2017. No 26.
Pp. 32—45. DOI: 10.1016/j.accinf.2017.06.004 (date accessed: 02.03.2023).
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or Sharia Units). Insurance fraud is fraud that
is intentionally carried out to achieve the aim
of deceiving or manipulating the policyhold-
er company, the insured, the participant,
or other parties within the company and/or
using the company’s infrastructure so that
the company, policyholder, insured, partici

pant, or other party suffers a loss but the
fraudsters obtain financial benefits directly
or indirectly *.

Controls of insurance fraud, anti-fraud
strategy implementation, and anti-fraud
strategy report based on Letter of OJK 46/
SEQOJK.05/2017 can be seen on Table 1.

Table 1.

Insurance Fraud Control, Anti Fraud Strategy Implementation, and Anti-Fraud Strategy Report

Insurance Letter of OJK 46/SEOJK.05/2017
Fraud Method Description
Control Active supervision by Develop the awareness and culture of anti-fraud.

management Develop and implement an anti-fraud code of ethics.
Develop and monitor the implementation of an anti-fraud
strategy.
Develop the human resources quality for fraud awareness and
control.
Monitor, evaluate, and follow up on fraud.
Develop the helpdesk and whistleblower hotlines.

Organizational Develop the organizational structure that fits the

Responsibility characteristics and complexity of the company’s business.

Control and

Define clear duties and responsibilities.

Direct accountability to the board of directors or equivalent.
Improve competence, integrity, and independence of human
resources.

Adopt anti-fraud control policies and procedures.

monitoring through
Internal Control
System

gathering.

Conduct a top level review or functional review bt internal
audit on the anti-fraud strategy.
Impelement rotation, mutation, mandatory off-work, and

Separation of functions in the acceptance, claims, and
financial processes to reduce the opportunities for fraud.
Improve the procecessing, storage, and security of data
ellectronically.

Control of physical assets and documentations.

Education and
Training

Anti-fraud education and training at least once a year.

41 Financial Services Authority. Letter of OJK 46/SEOJK.05/20170f Fraud Control, Anti-Fraud
Strategy Implementation, and Anti-Fraud Strategy Report for Insurance Companies, Sharia
Insurance Companies, Reinsurance Companies, Sharia Reinsurance Companies or Sharia Units /
Otoritas Jasa Keuangan. URL: https://www.ojk.go.id/en/default.aspx (date accessed: 02.03.2023).
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Insurance
Fraud

Letter of OJK 46/SEOJK.05/2017

Method

Description

Prevention

Detection

Investi-
gation,
Reporting,
and
Sanctions

Monitoring,
Evaluation,
and
Follow-Up

Creating a culture of
anti-fraud awareness

Identify fraud risk

Doing know-your-
employee

Establish policies
and whistleblowing
mechanisms

with effectively
implemented

Implementation
of investigation,
reporting, and
sanctions

Monitor, evaluate,
and follow-up on
fraud

Develop and publish an anti-fraud policies.

Conduct employee awareness programs (seminars,
discussions, training, publcations, transparency of fraud
investigations).

Conduct customer awareness programs (anti-fraud bro-
chures to policyholders, insured, and participants).

Identify and analyze the company’s activities with
potentional fraud.

Documenting and informing the analysis results to
interested parties.

Updating information on potentional fraudulent activities.

Implement the recruitment systems and procedures
effectively.

Implement risk-based qualifications in objective and
transparent manner.

Develop policy of recognizing and monitoring the character,
behavior, and lifestyle of employees.

Provide protection and ensure the confidentiality of
whistleblowers and their reports

Establish internal policies on fraud complaints based on
applicable laws.

Establish fraud reporting system (procedures, facilities,
parties responsible for whistleblowing, and fraud follow-up
mechanisms).

Establish policies and audit mechanisms for high-risk units
of fraud.

Implement the investigation standars (determining the PIC
of investigations based on competence and independence

as well as developing an investigation mechanism to

follow up on the results of fraud detection by maintaining
confidentiality).

Establish mechanism for reporting the fraud.

Establish sanctions for the deterrent affect.

Provide reports to law enforcement on the fraud in company.

Monitor the fraud follow-up process in accordance with
applicable laws.

Maintain fraud profiling to evaluate chronological
information, date of incident, parties involved in fraud,
fraudster’s position, fraud losses, company actions, causes of
fraud, and follow-up actions.

Strengthening Internal Control System by making improve-
ments to its weaknesses.

Source: Otoritas Jasa Keuangan *.

42 Financial Services Authority. Letter of OJK 46/SEOJK.05/2017 ... . URL: https://www.ojk.go.id/en/
default.aspx (date accessed: 02.03.2023).
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There is three basic principles of in-
surance according to ACFE “) namely the
Principle of Insurable Interest (the risk of
loss that can be insured is only a loss to the
object of insurance with an ownership rela-
tionship with the insured, such as a family
relationship or business relationship), Prin-
ciple of The Utmost Goodfaith (the agree-
ment must be agreed upon by the insurer
and the insured based on transparency and
integrity), and Principle of Indemnity (the
insured cannot receive compensation for
more than the amount of the actual loss
suffered). With the three insurance prin-
ciples by ACFE #, there is clear conditions
between the insured, the insurer, and the
accident to avoid insurance fraud.

Indonesia Government as a super-
visory agency through FSA number 46/
SEOJK.05/2017 is trying to eradicate in-
surance fraud through insurance fraud
control efforts (management supervi-
sion, organizational accountability, in-
ternal control systems, and training), in-
surance fraud prevention efforts (raising
awareness anti-fraud insurance, identify-
ing the risk of insurance fraud, and un-
derstanding employees), efforts to detect
insurance fraud (approving anti-fraud
and whistleblowing policies), efforts to
report and sanction insurance fraud, and
efforts to evaluate and follow up on insur-
ance fraud *. With the implementation
of an anti-fraud strategy policy that has
been prepared by Indonesia’s Financial
Services Authority from the prevention
level to the repressive level, it is expected
to be able to prevent, detect, and provide
a deterrent effect so that no other insur-

43 ACFE. Fraud Examiners Manual ... .
44 Ibid.

ance fraud cases occur after the Jiwas-
raya insurance fraud case.

Red Flags

According to T. W. Singleton and A. J. Sin-
gleton “, red flags are fingerprints of fraud
which have the meaning as clues or unusu-
al indications of fraud such as accounting
anomalies, transaction anomalies, changes
in attitudes, and so on. Accounting profes-
sional organizations such as AICPA (Amer-
ican Institute of Certified Public Accoun-
tants), ISACA (The Information Systems
Audit and Control Association) and IIA
(The Institute of Internal Auditors) have
included red flags in key fraud detection
guidelines because auditors are expect-
ed to be able to identify red flags as early
warning system in detecting fraud in the
process of accounting professional *. As
a result, auditors are required to increase
their professional skepticism in order to
identify red flags of fraud through training,
seminars, education, and others.
Perpetrators of insurance fraud can be
carried out by the insurer (agent or insur-
ance company) or the insured (insurance
policy holder). There are several red flags
that can be identified to make it easier
to detect insurance fraud by the insured
# including: Claims are made within a
short time after the inception of the poli-
cy, the insured is very firm and insists on
fast settlement, the insured is willing to
accept the settlement of claims far below
the claim value according to the evidence
submitted, the insured complaints and
demands prematurely for the delay in the
loss process, customers are aggressive and

45 Financial Services Authority. Letter of OJK 46/SEOJK.05/2017 ... . URL: https://www.ojk.go.id/en/

default.aspx (date accessed: 02.03.2023).
46 Singleton T. W,, Singleton A. J. Op. cit.
47 Ibid.
48 ACFE. Fraud Examiners Manual ... .

32


https://www.ojk.go.id/en/default.aspx
https://www.ojk.go.id/en/default.aspx

Wahyu Alimirruchi, Anis Chariri. Revealing Red Flags of Insurance Fraud:
A Case Study Research of PT Jiwasraya Indonesia. DOI: 10.32353/khrife.1.2023.03

sporadic towards insurance companies
(such as publishing bad insurance compa-
nies in the mass media to get people’s at-
tention), the insured is difficult to contact
after getting the claim, the insured has
a history of many insurance claims and
losses, and the documentation provided
by the insured is questionable and irreg-

ular. Jiwasraya committed three types of
fraud according to the Fraud Tree, such
as corruption, fraudulent financial state-
ments, and asset misappropriation. These
three types of fraud trees can be detected
by auditors due to several red flags that
have been identified by T. W. Singleton
and A. J. Singleton ¥.

Table 2.

Red Flags Fraud based on Fraud Tree

Fraud Tree

Identification on Red Flags

Fraudulent Financial
Statement

Accounting anomalies.
Rapid growth of the company.

The company earns unusual profits especially when compared to the

industry average.

Low of company internal control.

Executive management tends to be aggresive, obsessed with stock
prices, and performs micromanagement.

Complex or unstable organizational structures.

Repeated negative cash flows from operations, especially when
coupled with increased profits and overall positive cash flows.

All significant transactions with related parties are not audited or
audited by a different audit firm.

There were significant, unusual, or highly complex transactions at the

end of the fiscal year.

Significant sales volume to entities whose owners are not clearly iden-

tified.

Corruption

Special relationship between employees and vendors.

There is confidentiality with third parties.
Lack of management approval reviews.
Anomalies in transaction record and vendor approval.

Asset
Missappropriation

Changes in the employee’s attitude and lifestyle.
The employee’s work history is messy.

Tends to be unable to make eye contact.

Increased irritability.

Increased company conflicts because they tend to blame others.
Employees are dissatisfied with executives.

Employees never take time off or vacations.

Employees refuse to be rotated, transferred, or promoted.
Employees have financial problems.

Source: T. W. Singleton and A. J. Singleton.

49 Singleton T. W,, Singleton A. J. Op. cit.
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The Chronology of Insurance Fraud

at PT Asuransi Jiwasraya (Persero)

The financial problems experienced by
Jiwasraya began in 2002 with insolvency
and continued until 2004. The Audit
Board of The Republic of Indonesia also
gave a disclaimer opinion on Jiwasraya’s
2006—2007 Financial Statements due to
windows dressing. From 2010 to 2011,
Jiwasraya undertook a reinsurance
scheme as a solution to deficits of Rp 5.7
trillion (2008) and Rp 6.3 trillion (2009).
Jiwasraya conducted bancassurance
through the JS Saving Plan product
on December 12, 2012 and resulted in
an increase in premium income until
2014. However, based on the results of
the Special Purposes Audit of The Audit
Board of The Republic of Indonesia
in 2016 on the business management,
investment, income, and operational
costs of Jiwasraya in 2014—2015 found
audit findings that Jiwasraya committed
fraudulent financial statements and
abused authority by investing without
adequate studies. The Audit Board of
The Republic of Indonesia again gave
a disclaimer opinion on Jiwasraya’s 2017
financial statements due to a shortage
of Rp 7.7 trillion in reserve funds and
Jiwasraya still invests without paying
attention to the principle of prudence. In
addition, PwC gave an Adverse opinion
on Jiwasraya’s 2017 financial statements
because the liability for future policy
benefits was Rp 38.76 trillion from what
it should have been Rp 46.44 trillion and
corrected Jiwasraya’s profit in 2017 from
Rp 2.4 trillion to Rp 428 billion. Based
on the results of the 2018 Preliminary

Investigation of The Audit Board of The
Republic of Indonesia, it was stated that
there were indications of fraud in the
management of saving plan products
with very high interest rates above the
deposit and bond interest rates that had
been massive since 2015, but the proceeds
from the sale of these products were
invested in stocks and mutual funds of
poor quality so that the potential loss to
the state. In December 2019, Jiwasraya
failed to pay Rp 12.4 trillion and as
a result, Attorney General’s Office of
Indonesia asked the The Audit Board of
The Republic of Indonesia, Financial
Services Authority, The Ministry of State
Owned Enterprises, and Audit Firm to
investigate Jiwasraya’s fraud investigation.
Based on the results of the investigative
audit, the Jakarta Corruption Court
judged seven defendants including the
former President Director (Hendrisman
Rahim), Former Finance Director (Hary
Prasetyo), Former Head of Investment
and Finance Division (Syahmirwan),
Former Deputy Commissioner for Capital
Market Supervisory 2 of Financial Services
Authority (Fakhri Hilmi), President
Director of PT Hanson International
Tbk (Benny Tjokrosaputro), President
Commissioner of PT Trada Alam Minera
(Heru Hidayat), and Director of PT Maxima
Integra (Joko Hartono Tirto) for the
alleged corruption case. As a result of the
fraud committed by Jiwasraya, customer
claims due reached Rp 16.1 trillion with
a potential state loss of Rp 13.7 trillion
due to failure to pay the policy. The
chronological details of Jiwasraya’s fraud
can be seen at the Table 3.
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Table 3.
Chronology of Fraud at Jiwasraya

Date

Chronology of Fraud at Jiwasraya

Dec 31, 1859
August 21, 1984
Year 2002

Year 2004

Year 2006

Year 2008

Year 2009
Year 2010
Year 2011
May 2012
Dec 12, 2012

Dec 31, 2012

Year 2013

Year 2014

Year 2015

The establishment of Jiwasraya by the Dutch East Indies government.
Jiwasraya was changed to PT Asuransi Jiwasraya (Persero).

There was an insolvency of Rp 2,9 trillion at Jiwasraya.

There was an insolvency of Rp 2,76 trillion at Jiwasaya.

The Audit Board of The Republic of Indonesia gave a disclaimer opinion on
Jiwasraya’s 2006—2007 Financial Statements because the presentation of the
reserve funds could not be verified due to negative equity of Rp 3.29 trillion with
assets smaller than liabilities which caused windows dressing through false
profit bookkeeping *.

The Ministry of State Owned Enterprises and FSA assessed Jiwasraya’s equity
was negative at Rp 3.29 trillion **,

Jiwasraya issued limited investment mutual funds and reinsurance to minimize
losses in Jiwasraya’s financial statements which had a deficit of Rp 5.7 trillion.
The Audit Board of The Republic of Indonesia gave a disclaimer opinion

on Jiwasraya’s 2006—2007 financial statements due to the presentation of
information on reserve funds that could not be trusted, resulting in a deficit of
Rp 5.7 trillion (2008) and Rp 6,3 trillion (2009) **.

Jiwasraya continued reinsurance to minimize the Rp 6.3 trillion deficit.
Jiwasraya resumed its reinsurance scheme **.

Jiwasraya continued reinsurance and obtained a surplus of Rp1.3 trillion **.
Jiwasraya requested an extension of reinsurance but was refused **.

JS Saving Plan as Jiwasraya product through bancassurance (in collaboration
with bank BTN, Standard Chartered Bank, KEB Hana Bank Indonesia,

Bank Victoria, Bank ANZ, Bank QNB Indonesia, and BRI) with high interest
offers of 9% to 13 % permitted by Bapepam-LK as alternative solutions for
comprehensive and short-term fundamentals **.

Jiwasraya received a surplus of Rp 1.6 trillion due to reinsurance, but also
a deficit of Rp 3.2 trillion without a reinsurance scheme.

The FSA (switching from Bapepam-LK) supervised Jiwasraya and asked The
Ministry of State Owned Enterprises to provide a solution for a solvency ratio of
less than 120 %.

Jiwasraya sponsored MU **,
There was an increase in shares and mutual funds at Jiwasraya so that there was
an increase in premium income of up to 50 %.

The audit of The Audit Board of The Republic of Indonesia *** stated that

there were fraudulent financial statements (overstated and understated) and
alleged abuse of authority (Jiwasraya bought Medium-Term-Note bonds from

a company that had only been established for 3 years which was losing money
without any income and also bought shares and second and third mutual funds
without adequate review, regulations, and finance).
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Date

Chronology of Fraud at Jiwasraya

Year 2016

Year 2017

Year 2018

The results of a special audit by The Audit Board of The Republic of Indonesia in
2016 revealed that there were 16 findings on Jiwasraya’s business management,
investment, revenue, and operational costs for 2014—2015, such as ***:

«  the recording of indirect investments amounted to Rp 6.04 trillion of the
total investment and the purchase of shares and mutual funds was more
expensive than the market price, resulting in a potential loss of
Rp 601.85 billion;

«  TRIO, SUGI, LCGP shares were not supported by an adequate review of the
proposed share placement;

«  there was a potential risk of default in investment transactions for the
purchase of PT Hanson Internasional (HI) Medium Term Notes;

«  Jiwasraya was not optimal in monitoring mutual funds;

«  Jiwasraya placed shares in a company that performed less well.

Based on The Audit Board of The Republic of Indonesia’s recommendation,

Jiwasraya released its second and third tier shares and mutual funds. FSA asked

Jiwasraya to prepare a plan to fulfill the investment adequacy ratio because

there was no reinsurance.

The Audit Board of The Republic of Indonesia gave a disclaimer opinion on
Jiwasraya’s 2017 financial statements because there was a lack of reserve funds
of Rp 7.7 trillion.

FSA did not find stocks and mutual funds that exceeded the investment limit for
each investment manager and FSA also gave the first warning sanction because
Jiwasraya was late in submitting its 2017 actuarial report.

Jiwasraya experienced an increase in revenue due to the sale of the JS Saving
Plan. Jiwasraya evaluated the JS Saving Plan due to FSA’s request to assess the
suitability of investment capabilities where the JS Saving Plan in 2017 rose
37.64 % from 2016 by generating revenue of Rp21 trillion and profit of

Rp 2.4 trillion **.

Jiwasraya bought back shares and second and third tier mutual funds.
Jiwasraya’s financial position is an equity surplus of Rp 5.6 trillion, a shortage
of premium reserves of Rp 7.7 trillion (not counting asset losses), understated
liabilities resulting in a profit before tax of Rp 428 billion from a loss of

Rp 7.26 billion.

The results of the audit by The Audit Board of The Republic of Indonesia ***
stated that Jiwasraya invested in risky assets to obtain high returns without
using the principle of prudence. Only 2 % of Jiwasraya’s investment was placed
in quality stocks and mutual funds, while 5% of Rp 5.7 trillion was in bluechip
stocks. As a result, the sale of Jiwasraya’s shares and mutual funds, which fell in
value by Rp 1.7 trillion and Rp 8.1 trillion in 26 and 107 mutual funds, could not
be released ****,

The Audit Board of The Republic of Indonesia’s Preliminary Investigation 2018
stated that there were indications of fraud in the management of saving plan
products with very high interest rates above the deposit and bond interest
rates that had been massive since 2015 but the proceeds from the sale of

these products were invested in stocks and mutual funds of poor quality thus
potentially detrimental to state finances.
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Date

Chronology of Fraud at Jiwasraya

Year 2018

May 2018

August 2018

Oct 2018

Oct - Nov 2018

Nov 2018

Sept 2019

Dec 2019

Dec 30, 2019

FSA punished Jiwasraya for being late in submitting its 2017 financial report

with an administrative fine of Rp 175 million.

FSA approved the 2016 premium reserve of Rp 10.9 trillion **.

PwC corrected Jiwasraya’s profit in 2017 from Rp 2.4 trillion to Rp 428 billion

and provided an Adverse Opinion on Jiwasraya’s 2017 financial statements **.
Jiwasraya’s President Director and Finance Director were removed **

The customer has started to withdraw the JS Saving Plan.

The President Director of Jiwasraya, Asmawi Syam, has been inaugurated and
reported irregularities in the financial statements to The Ministry of State
Owned Enterprises **.

The Ministry of State Owned Enterprises met with directors regarding
the potential for default and asked the The Audit Board of The Republic
of Indonesia and Finance and Development Supervisory Agency to audit
Jiwasraya’s investigations **.

Based on H. Purnomo **** Jiwasraya failed to pay the JS Saving Plan customer’s
maturity policy claim of Rp 802 billion due to the weak governance of Jiwasraya
and also the weak supervision from the FSA, so Jiwasraya discussed the
decrease in premium income due to the decrease in the guaranteed return on
the JS Saving Plan with FSA.

Jiwasraya’s liquidity problems began to be publicized **

The shareholders replaced the President Director and stated that Jiwasraya
needed Rp 32.89 trillion in funds **.

Jiwasraya had negative liquidity pressures of Rp 23.92 trillion, but liabilities of
Rp 49.6 trillion, assets of only Rp 25.68 trillion, while JS Saving Plan’s liabilities
were Rp 15.75 trillion *****, So S. Makki ** said Jiwasraya needs Rp 32.89
trillion to cover the 120% solvency ratio. The reasons for Jiwasraya’s negative
performance according to H. Purnomo ****: Errors in product pricing; weak
implementation of prudent investment principles; the existence of stock price
engineering; and JS Saving Plan liquidity pressure.

Jiwasraya experienced a default of Rp 12.4 trillion. Jiwasraya’s finances
deteriorated due to window dressing through the purchase of second and third
tier shares before the close of the quarter and then the shares were resold on
January 2 of the following year. As a result of buying shares below the market
price, the investment results in the financial statements will be recorded as
profitable but only false profits.

Attorney General’s Office of Indonesia asked the The Audit Board of The
Republic of Indonesia to conduct an investigative audit and calculate the state
losses of Jiwasraya along with FSA, The Ministry of State Owned Enterprises,
and Public Accounting Firm *.
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Date Chronology of Fraud at Jiwasraya

Year 2019 Based on the examination of the witnesses who managed Jiwasraya until 2015,

the list of witnesses ******:

«  Former General Manager Teknik PT Asuransi Jiwasraya,

+  Vice Head of Center Bancassurance and Strategic Alliance PT Asuransi
Jiwasraya Period 2015—2019,

«  Head of Division at Bancassurance Finance and Strategic Alliance PT
Asuransi Jiwasraya Period 2015—2019,

«  Head of Division at Wealth Management Head Office BRI Division
Bancassurance, and

«  Head of Division at Bancassurance Accountability and Strategic Alliance PT
Asuransi Jiwasraya Period 2015—2018.

Year 2020 The Audit Board of The Republic of Indonesia audited Jiwasraya’s and
FSA’s investments at the request of the Attorney General’s Office of Indonesia.
The House of Representatives of The Republic of Indonesia formed Panitia
Kerja Jiwasraya or Committee Jiwasraya *****,
Attorney General’s Office of Indonesia examined FSA officials related to
Jiwasraya’s corruption including: Director of Investment Management of FSA’s
2A Capital Market Supervision Department, Head of Product Registration
Division of FSA’s Directorate of Investment Management’s 2A Capital Market
Supervision, Head of Sub-Section of FSA's Securities Transaction Supervision
Department, and the former President Director of IDX.

Jan 7, 2020 The Ministry of State Owned Enterprises asked The Audit Board of The Republic
of Indonesia to examine Jiwasraya in a transparently *****,

Jan 8, 2020 The Audit Board of The Republic of Indonesia gave an official statement
regarding Jiwasraya's default **.

Jan 14, 2020 Attorney General’s Office of Indonesia detained 5 people suspected of being
involved in the Jiwasraya case, which consisted of Hendrisman Rahim (Former
Director), Harry Prasetyo (Former Finance Director), and Syamirwan (Former
Head of Investment and Finance Division) for Law No. 31 of 1999.

Oct 12, 2020 The panel of judges at the Jakarta Corruption Court sentenced Hendrisman
Rahim, Hary Prasetyo, Syahmirwan, Fakhri Hilmi, Benny Tjokrosaputro,
Heru Hidayat, and Joko Hartono Tirto for the alleged corruption case in the
management of Jiwasraya’s investment funds.

Dec 2020 Customer claims due reached Rp 16.1 trillion with a potential state loss of
Rp 13.7 trillion due to policy failure.

Notes. * Wicaksono A. The Audit Board of The Republic of Indonesia Doesn't Want the Jiwasraya
Case to Become a Century Scandal. Volume II / CNN Indonesia. Jan 08 2020. URL: https://www.
cnnindonesia.com/ekonomi/20200108150419-78-463504/bpk-tak-ingin-kasus-jiwasraya-jadi-
skandal-century-jilid-ii (date accessed: 02.03.2023).

** Makki S. Chronology of the Jiwasraya Case, Failure to Pay to Allegations of Corruption / CNN
Indonesia. Jan 08 2020. URL: https://www.cnnindonesia.com/ekonomi/20200108111414-78-463406/
kronologi-kasus-jiwasraya-gagal-bayar-hingga-dugaan-korupsi (date accessed: 02.03.2023).

*** Badan Pemeriksa Keuangan Republik Indonesia. Audit Report ... . URL: https://www.bpk.
go.id/ihps# (date accessed: 02.03.2023).

****PurnomoH. Op.cit. URL:https://www.cnbcindonesia.com/market/20191115114506-17-115525/
total-utang-rp-40-t-benarkah-kasus-jiwasraya-seseram-ini (date accessed: 02.03.2023).
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®kkkk Mutmainah  D. A, Op.

accessed: 02.03.2023).

cit.
mi/20200107203147-92-463280/kementerian-bumn-minta-bpk-transparan-soal-jiwasraya

URL: https:/www.cnnindonesia.com/ekono

(date

wwkkxk Ridwan M., Ryandi D. Jiwasraya Corruption, 3 Financial Services Authority Officials and
Former IDX Boss Asked for Information from Attorney General / JawaPos.Com. Dec 02 2020. URL:
https://www.jawapos.com/nasional/hukum-kriminal/02/12/2020/korupsi-jiwasraya-3-pejabat-ojk-
dan-eks-bos-bei-digarap-kejagung/ (date accessed: 02.03.2023).

Red Flags on Fraudulent Financial
Statement at Insurance Fraud Jiwasraya

Based on the chronology of the Jiwasraya case,
it can be identified that Jiwasraya is a complex
and systemic case by committing all three types
of fraud at once from 2002 to 2020 and this fraud
has also spread to Asabri . The first discussed

fraudisthe fraudulent financial statement which
is divided into five types of schemes, including:
Timing Differences, Fictitious Income, Hidden
Liabilities, Improper Disclosure, and Improper
Asset Valuation . So the following is the
identification and explanation of the red flags
of the Jiwasraya case fraud in the Fraudulent
Financial Statement scheme.

Table 4.

Red Flags on Fraudulent Financial Statement Scheme on Fraud Jiwasraya

Fraudulent Financial
Statement

Identification of Red Flags

Improper Asset Valuation Improper Asset Valuation is an increase in nominal assets
(receivables, inventories, fixed assets), capitalizing costs, or reducing
contra accounts *. Some general red flags of improper asset valuation
according to T. W. Singleton and A. J. Singleton * are: Unusual
or unexplained increase in the book value of assets (inventory,
receivables, long-term assets). Unusual trends in ratios or the
relationship of assets to other parts of the financial statements. GAAP
violations on the recording of expenses and assets. Management
tends to be unresponsive when internal auditors conduct audits.
Statement assets are removed from the balance sheet. So that the red
flags that occur in the Improper Asset Valuation scheme at Jiwasraya
are: Jiwasraya was declared overstated and understated based on the
results of the The Audit Board of The Republic of Indonesia’s audit in
2015. Understated liabilities in 2017 resulted in a profit before tax of
Rp 428 billion from a loss that should have been Rp 7.26 billion.

50 Sayekti N. W. Op. cit. URL: https://berkas.dpr.go.id/puslit/files/info_singkat/Info Singkat-XII-2-
II-P3DI-Januari-2020-163.pdf (date accessed: 02.03.2023).

51 Singleton T. W, Singleton A. J. Op. cit.
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Fraudulent Financial
Statement

Identification of Red Flags

Improper Disclosure

Timing Differences

Based on T. W. Singleton and A. J. Singleton * red flags for improper
disclosure are disclosures that are intentionally obscured and there
are legal findings that are kept secret. Jiwasraya made inadequate
disclosures in its financial statements so that The Audit Board of The
Republic of Indonesia and PwC gave a disclaimer opinion for several
years until the Ministry of State Owned Companies (called as BUMN)
asked The Audit Board of The Republic of Indonesia and Finance and
Development Supervisory Agency (BPKP) to audit Jiwasraya to find
out the nominal transparency of Jiwasraya’s financial statements **.
So that the red flags for improper disclosure to Jiwasraya: The

Audit Board of The Republic of Indonesia’s Disclaimer Opinion on
Jiwasraya’'s 2006—2007 Financial Statements: The presentation of

the reserve funds cannot be trusted because the negative equity
amounted to Rp 3.29 trillion with assets smaller than liabilities,
resulting in an apparent profit. The Audit Board of The Republic

of Indonesia’s disclaimer opinion on Jiwasraya’s 2017 Financial
Statements: Lack of reserve funds of Rp 7.7 trillion. Adverse Opinion
by PwC on Jiwasraya’s 2017 Financial Statements: PwC corrected
profit from Rp 2.4 trillion to Rp 428 billion. There were Rp 2.9 trillion
and Rp 2.76 trillion insolvency at Jiwasraya in 2002 and 2004.

Timing Differences is a method used by overestimating income for
the current fiscal period by playing with time *. Jiwasraya’s red flags
doing Timing Differences is that Jiwasraya in December 2019 bought
the second and third tier shares before the close of the quarter and
then resold the shares on January 2 of the following year.

Notes. * Singleton T. W.,
D.
mi/20200107203147-92-463280/kementerian-bumn-minta-bpk-transparan-soal-jiwasraya

**  Mutmainah

accessed: 02.03.2023).

Singleton A. J. Op. cit.

A. Op. cit. URL: https://www.cnnindonesia.com/ekono

(date

Red Flags on Corruption at Insurance
Fraud Jiwasraya

The second fraud is a corruption scheme
which is divided into four types of schemes,
including: Economic Distortion, Illegal
Gratification, Conflict of Interest, and
Bribery *2. Corruption schemes involve at

52 Singleton T. W., Singleton A. J. Op. cit.
53 Ibid.
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external or internal company partners *.
In the Jiwasraya case, the corruption that
occurred was included in the Conflict
of Interest Scheme with the following
informations.
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Table 5.

Red Flags on Corruption Schemes at Fraud of Jiwasraya

Corruption Scheme

Identification of Red Flags

Conflict of Interest

A conflict of interest occurs when an employee, manager, or executive has

an undisclosed economic or personal interest in a transaction that has

a negative impact on the company * The red flags of conflict of interest
on corruption according to T. W. Singleton and A. J. Singleton * are:

There is an abuse of authority ** Transactions with large amounts with
certain vendors. There is an undisclosed special relationship between

the company and third parties. Low segregation of duties (especially in
accounting contracts). While the identification of red flags in the Jiwasraya
case related to conflicts of interest are: There was an abuse of authority
of Jiwasraya’s directors so that there was a change of director by the
Shareholders. On 12 December 2012, Jiwasraya conducted bancassurance
with bank BTN, Standard Chartered Bank, KEB Hana Bank Indonesia,
Bank Victoria, ANZ Bank, QNB Indonesia Bank, and BRI by offering high
interest rates of 9 % to 13 % ***, Jiwasraya purchased MTN bonds (Medium-
Term-Note) in 2015 from a company that has only been established for
three years which continues to suffer losses without any income ****. In
2015, Jiwasraya purchased shares and second- and third-tier mutual funds
without proper studies, regulations, and finances. Purchases of shares
and mutual funds were more expensive than the market price, resulting
in a loss to the state of Rp 601.85 billion in 2016 ****. In 2016, Jiwasraya
purchased TRIO, SUGI, LCGP shares which were not supported by an
adequate review of the proposed share placement **** In 2016 Jiwasraya
released its second and third tier shares and mutual funds, but bought
again in 2017 **** Based on the results of the 2018 audit by The Audit
Board of The Republic of Indonesia, it was stated that Jiwasraya invested
2% in quality stocks and mutual funds, 5% invested in blue chip stocks,

while the rest was invested in bad investments

*kk

Notes. * Singleton T. W., Singleton A. J. Op. c

it.

**Vahdati S., Yasini N. Op.cit. DOI: 10.1016/j.chb.2015.04.058 (date accessed: 02.03.2023).

***Purnomo H. Op. cit. URL: https:/www.cnbcindonesia.com/market/20191115114506-17-115525/
total-utang-rp-40-t-benarkah-kasus-jiwasraya-seseram-ini (date accessed: 02.03.2023).

**** Badan Pemeriksa Keuangan Republik Indonesia. Audit Report ... . URL: https://www.bpk.

go.id/ihps# (date accessed: 02.03.2023).

Red Flags on Asset Missappropriation at
Insurance Fraud Jiwasraya

The third fraud is asset misappropriation
of cash. In the Jiwasraya case, the red flag
for asset misappropriation of cash is that
in 2018 Jiwasraya received income from
the sale of saving plan products but it was
misused to invest in stocks and mutual
funds of poor quality, potentially causing
state losses.
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There are three strategies to combat
insurance fraud at PT Asuransi Jiwasraya
(Persero), including: detective strategy,
repressive strategy, and preventive strategy.

The Detective Strategies to Combat
Insurance Fraud

The detective strategy aims to identify
the causes of insurance fraud through
system improvements, follow-up on public
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complaints, mandatory periodic financial
reporting, and mandatory reporting of
the wealth of officials. Occupational fraud
is usually detected through information
(43 % intensity within a 14-month detection
period with a median loss of $ 145,000),
internal audit (an intensity 15% within
a 12-month detection period with a median
loss of $ 100,000), management reviews
(an intensity of 12% within a 17-month
detection period with a median loss of
$ 100,000), others (6% intensity within
a 24-month detection period with a median
loss of $ 200,000), account reconciliation
(4% intensity within a 7-month detection
period) with a median nominal loss of
$ 81,000), external audit (an intensity of
4% with a detection period of 24 months
with a median loss of $ 150,000), document
inspection (an intensity of 3% within
a detection period of 18 months with
a median loss of $ 101,000), supervision
(intensity of 3% in a period of 7 months
with a median nominal loss ian for
$44,000), law enforcement (intensity of 2 %
over a 24 month period for a median loss of
$900,000), IT surveillance (intensity of 2%
over a 6-month period for a median loss of
$ 80,000), and recognition (intensity of 1%
over a period of 17 months with a median
nominal loss of $ 225,000) 5.

The Preventive Strategies to Combat
Insurance Fraud

Preventive strategies are carried out
internally or  externally.  External
prevention is carried out by minimizing
and even eliminating the causes and
opportunities for the occurrence of

54 ACFE. Report To The Nations ... .

insurance fraud. Several ways that can be
donein a preventive strategy are identifying
the reasons or causes of insurance fraud,
compiling and implementing a code of
ethics, improving the quality and welfare
of financial managers at PT Asuransi
Jiwasraya (Persero), as well as improving
services and management control systems.
However, this preventive strategy is
preventive from the external side so
that it has obstacles in the form of the
need for synergy and coordination of all
national units from the executive, judicial,
legislative, and Indonesian people.

The Repressive Strategies to Combat
Insurance Fraud

The repressive strategy is an effort to
minimize the number of insurance fraud
through legal action so thatithas a deterrent
effect. Therepressive processusually begins
with the handling of public complaints
(whistleblowers) and inspections by
external auditors and internal auditors.
After that, law enforcement officers
carry out investigations, prosecutions
and executions. There are several state
institutions that are given the authority to
combat fraud with repressive functions
in the Police, the Prosecutor’s Office, the
Indonesian Commission forthe Elimination
of Corruption (KPK), the Ministry of
Finance, and Indonesia’s Financial Services
Authority **. However, there is the potential
for throwing responsibilities at each
other because of the division of authority
between repressive agencies in resolving
cases, such as the KPK which is reluctant
to intervene in the PT Asuransi Jiwasraya
(Persero). Y. Wang et al. * and L. L. Lisic et

55 Nola L. F. Op. cit. URL: https://berkas.dpr.go.id/puslit/files/info_singkat/Info Singkat-XII-2-II-
P3DI-Januari-2020-209.pdf (date accessed:02.03.2023).

56 Wang Y., Ashton J. K., Jaafar A. Money Shouts! How Effective Are Punishments for Accounting
Fraud? British Accounting Review. 2019. No 51. Pp. 100824. DOI: 10.1016/j.bar.2019.02.006 (date

accessed: 02.03.2023).
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al. 5 divide the punishment for account-
ing fraud in China with the approach of
financial sanctions (fines) and non-finan-
cial sanctions (reputation) with the aim of
deterring fraudsters from repeating their
actions again. Repressive strategies in com-

bating fraud are divided into two, namely
as repressive as justice enforcement and
repressive as legal protection. In a repres-
sive perspective for legal protection, it can
be identified four efforts for the case of PT
Asuransi Jiwasraya .

Table 6.

Repressive Strategy for Customer Legal Protection in the Fraud Case of Jiwasraya

Repressive for Customer Legal Protection

Explaination on Fraud at Jiwasraya

Criminal Law Protection

Civil Law Protection

Administrative Legal Protection

Attorney General’s Office of Indonesia has
named a suspect in the Jiwasraya case based
on Articles 2 and 3 of the Corruption Crime
Law to process criminal charges that cause
state losses. So the Attorney General’s Office
of Indonesia in collaboration with Indonesian
Financial Transaction Reports and Analysis
Center (called as PPATK) traces Jiwasraya’s
assets and evidence of corruption.

Civil law protection through ordinary civil
lawsuits or bankruptcy. Jiwasraya customer has
filed a lawsuit for default on Jiwasraya.

Jiwasraya’s governance is bad, resulting

in Financial Services Authority (FSA) gave
administrative sanctions *. If the Public
Accounting Firm that has audited Jiwasraya
is involved in Jiwasraya’s fraud, it could
potentially be subject to administrative
sanctions by the Minister of Finance.

Ethical Responsibility The FSA Board of Commissioners imposed
ethical sanctions on FSA officials and
employees who commit fraud.
Notes. * Purnomo H. Op. cit. URL: https://www.cnbcindonesia.com/

market/20191115114506-17-115525/total-utang-rp-40-t-benarkah-kasus-jiwasraya-seseram-ini (date

accessed: 02.03.2023).
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jbusres.2014.11.013 (date accessed: 02.03.2023).
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Nola L. F. Op. cit. URL: https://berkas.dpr.go.id/puslit/files/info_singkat/Info Singkat-XII-2-II-

P3DI-Januari-2020-209.pdf (date accessed:02.03.2023).
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Meanwhile, the repressive strategy for raya’s efforts against the law by violating
justice enforcement has identified Jiwas- several applicable laws and regulations *.

Table 7.

Repressive Strategy for Justice Enforcement in Fraud Cases of Jiwasraya

Repressive for Justice
Enforcement

Explanation on Fraud at Jiwasraya

OJK Law No. 73/POJK.05/2016
(Good Corporate Governance for
Insurance Companies) Article 17

Law No. 31 of 1999 (Corruption
Crime) Article 2 and 3

Law No. 8 of 2010 (Prevention
and Eradication of the Crime of
Money Laundering) Article 3

Law No. 40 of 2007 (Incorporated
Company) Article 97

Law No. 8 of 1995 (Capital
Market) Article 90

Based on the results of the audit by The Audit Board of The
Republic of Indonesia, it was stated that the sale and purchase
of shares and mutual funds of Jiwasraya indicated fraud by the
leadership of Jiwasraya, thus violating the provision that the
Board of Directors is prohibited from conducting transactions
with conflicts of interest. As a result, they are subject to
administrative sanctions and are prohibited from holding
certain positions in insurance companies.

The act of enriching individuals and other parties by abusing
their authority to the detriment of the state. Punishment in
the form of criminal threats and fines. Based on the results
of the audit by The Audit Board of The Republic of Indonesia,
Jiwasraya was indicated to be corrupt through the marketing
of the JS Saving Plan where relevant parties received a fee for
the sale of the JS Saving Plan.

Jiwasraya is suspected of hiding corruption assets, so Attorney
General’s Office of Indonesia, Indonesian Commission for

the Elimination of Corruption, and Indonesian Financial
Transaction Reports and Analysis Center are trying to trace
the flow of Jiwasraya’s corruption money and if proven, they
will be sentenced to a maximum of 20 years and a maximum
fine of Rp 10 billion.

Based on the results of the audit by The Audit Board of The
Republic of Indonesia *, the Director of Jiwasraya deliberately
did window dressing, proposed cost of funds without involving
the relevant divisions, and appointed bancassurance officials
who did not comply with the provisions. As a result, it
generates false profits and has financial legal consequences.

Based on the results of the audit by The Audit Board of The
Republic of Indonesia, Jiwasraya committed fraud through
buying and selling shares and mutual funds that did not
match the actual nominal value. The result is a maximum
imprisonment of 10 years and a maximum fine of Rp 15
billion.

59 Nola L. F. Op. cit. URL: https://berkas.dpr.go.id/puslit/files/info_singkat/Info Singkat-XII-2-II-
P3DI-Januari-2020-209.pdf (date accessed:02.03.2023).
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Repressive for Justice Explanation on Fraud at Jiwasraya

Enforcement

Law No. 40 of 2014 (Insurance)
Articles 11 and 21

Based on the results of the audit, The Audit Board of The
Republic of Indonesia stated that Jiwasraya through the JS

Saving Plan was carried out without considering the effect of
prudence because the JS Saving Plan offered high interest,
resulting in a negative spread which reduced Jiwasraya’s effect.
In addition, Jiwasraya did not implement good corporate
governance because based on the results of the audit by The
Audit Board of The Republic of Indonesia it was stated that
Jiwasraya invested in shares and mutual funds without any
study. So that the sanctions given by the FSA are administrative
sanctions (warning letters, revocation of licenses, prohibitions
on product promotion, business restrictions, and cancellation

of approvals.

Notes. * Badan Pemeriksa Keuangan Republik Indonesia. Audit Report ... . URL: https://www.

bpk.go.id/ihps# (date accessed: 02.03.2023).

This research was only conducted in
one insurance company in Indonesia in
the case of insurance fraud at PT Asuransi
Jiwasraya (Persero) from 2006 to 2020 so it
cannot be generalized to all fraud cases.

Conclusion

Forensic auditors need to understand
the red flags in every fraud scheme as an
early warning system. The purpose of
understanding red flags by auditors is to
facilitate the characteristics, processes,
detection, and prevention of fraud
effectively and efficiently ®°. In the Jiwasraya
case, there was a mega fraud involving
corruption fraud, asset misappropriation
fraud, and financial statement fraud which
resulted in the Jiwasraya fraud case being
systemic and detrimental to many parties.
Jiwasraya’s fraudulent financial statement
scheme occurred in accordance with
the Improper Asset Valuation, Improper
Disclosure, and Timing Differences
schemes.

The red flags for the fraudulent
financial statement scheme on improper
60 Singleton T. W., Singleton A. J. Op. cit.

asset valuation are based on the Audit
Result Report by The Audit Board of The
Republic of Indonesia thatin 2015 Jiwasraya
overstated and understated and in 2017
Jiwasraya understated liabilities which
included improper profits. The red flags for
the fraudulent financial statement scheme
in Jiwasraya's improper disclosure are The
Audit Board of The Republic of Indonesia’s
disclaimer opinion on Jiwasraya’s financial
statements, adverse opinion from PwC,
and Jiwasraya’s insolvency in 2002 and
2004 of Rp 2.9 trillion and Rp 2.76 trillion.
The red flags for Jiwasraya's fraudulent
financial statement scheme on timing
differences are that Jiwasraya bought
the second and third tier shares before
the end of the quarter in December 2019
and then resold them on January 2, 2020.
The red flags of Jiwasraya’s corruption
with the Conflict of Interest Scheme is an
abuse of interest which resulted in the
removal of the director by shareholders,
Jiwasraya did bancassurance against the
provisions by offering high interest rates
in 2012, Jiwasraya bought MTN bonds at
a newly established company that suffered
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losses in 2015, Jiwasraya bought shares
and mutual funds more expensive than
the market price, Jiwasraya bought shares
without review proposed adequate share
placements in 2016, and the majority of
Jiwasraya’s investments (approximately
93%) were placed in underperforming
stocks and mutual funds. Meanwhile, the
red flags for the misuse of cash assets by
Jiwasraya were the purchase of shares and
mutual funds of poor quality using income
from the sale of saving plan products. So
that detective, preventive, and repressive
strategies are needed to combat fraud
committed in Indonesia in general and PT
Asuransi Jiwasraya (Persero).

The detective strategy aims to identify
the causes of insurance fraud through
system improvements, follow-up on public
complaints, mandatory periodic financial
reporting, and mandatory reporting of
the wealth of officials. Occupational fraud
is usually detected through information,
internal audit, management reviews,
account reconciliation, external audit,
document inspection, supervision,
law enforcement, IT, recognition, and
others °. Several ways that can be done
in a preventive strategy are identifying
the reasons or causes of insurance fraud,
compiling and implementing a code of
ethics, improving the quality and welfare
of financial managers at Jiwasraya, as well
as improving services and management
control systems. Preventive strategies for
insurance fraud need to be implemented
internally and externally by identifying the
causes of insurance fraud, compiling and
implementing a code of ethics, improving
the quality and welfare of PT Asuransi
Jiwasraya (Persero), as well as improving
services and management control systems.
The repressive strategy is divided into two,
namely repressive as legal protection and
repressive as justice enforcement. In the

61 ACFE. Report To The Nations ... .

perspective of repressive legal protection,
four efforts can be identified in the case of
PT Asuransi Jiwasraya (Persero): Criminal
Law Protection, Civil Law Protection,
Administrative Legal Protection, and
Ethical Responsibility. While the repressive
strategy of justice enforcement can be
identified that Jiwasraya has violated
several applicable laws and regulations:
OJK Law No. 73/POJK.05/2016 Article 17,
Law No. 31 of 1999 Article 2 and 3; Law
No. 8 of 2010 Article 3; Law No. 40 of 2007
Article 97; Law No. 8 of 1995 Article 90; and
Law No. 40 of 2014 Articles 11 and 21.

BusiBIeHHs iHAUKATOPIiB PU3UKY
Y CTPax0oBOMY HIAXPaiiCTBi:
aHaJIi3 OKPEeMOTro JOCTi;KeHHS
(ma mpukiazi PT Jiwasraya Indonesia)
Bax’10 Aaimippyui, Anic Yapipi

Cmpaxoei Komnawii € cxuavHumu 0o
waxpaticmea uepe3 8UCOKY Npubymxogicmb,
momy NOMpIOHO BUHAHUML NeBHI 03HAKU
waxpaiicmea, uio donomodicyms 11020 6ULBU-
mu. Lle onucoso-anasimuuxe 00CAIOHCEHHS,
Mmoo K020 € AHAAI3 O3HAK CMpAx06020
waxpailcmea ma nouLyk cmpameeiii yCyHeH-
HS NOMeHYIIlHO020 UWaxpaticmea, wo SpyHmy-
€MbCs Ha 8UBYeHHI 00c8idy makux sunadkis.
Zocaidncyrouu cnpasu PT Asuransi Jiwasraya
(Persero) i3 2006 no 2020 pp., 3’ac08amo, wo
8 ueil nepiod mpanasaucs eunadku meea-
waxpaiicmea (Kopynyis, He3akOHHe Npu-
6/ACHeHHS akmueis, uaxpaiiceka @QiHan-
cosa 3eimuicmv). IHOukamopamu pusukKy
(«UepeoHUMU TIPATIOPAMU») NPO HEeHANeH HE
ONpUNIOOHeHHS THPOpMAUil € BUCHOBOK 13
810M06010 810 8UCA081108aHHA JyMKU AYou-
mopcvkoi padu Pecnybaiku IndoHesiq, Heza-
mueHuil eucHosok PwC i bankpymcmeo 2002
ma 2004 pp. Takumu indukamopamu cma-
Au paxkmu wo0do 4acosoi pisHUYL: KOMNAHIL
Jiwasraya xynuaa axyii dpye020 ma mpemaso-
20 ewen0Mi8 0o KiHus keapmany 2019 p., wob
nepenpodamu ix 2 ciuus 2020 p. Lli ¢pakxmu
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Kopynuii 6 komnaii Jiwasraya ceiduamo npo
3/108JCUBAHHA  8l0comKaml Oupekmopamu
Jiwasraya, neadexeamme 6aHKiBCLKe CMpaAxy-
8aHHs, NPUOOAHH AKYIl Ma IHBeCMUUTIHIX
¢ondie 3a yinol, KA NepesUULYE PUHKOBY.
Induxamopom pusuxy Jiwasraya uyo0do He3a-
KOHHO020 NPUBAACHEHHA AKMUBLE € KYMieAd
axkyiil i 83aEMHUX POHOII8 HU3LKOL AKOCTMI 3a
paxynok doxody 8id npodadcy npodykmis 3a-
owadseHHs naany. 36i0cu MOxHA 3pobumu
BUCHOBOK Npo me, W0 012 bopomuvbu 3i cmpa-
xo8um waxpaiicmeom 6 In0oHesii HeobXiOHO
8npogadicysami OemekKmusHi, NpeseHmueHI
ma penpecugHi cmpamezii.

Kmouoegi caoea: waxpaiicmeo; cmpaxy-
8aHHA; THOUKAMOPU PU3UKY («4epeoHi npa-
nopu»).
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The Research Paper Purpose is to analyze the genesis of
procedural and scientific principles of modern foreign standards for
evaluating expert research results; clarify uncertainty sources that
result in ambiguous expert conclusions; substantiate the need to use
the probabilistic (Bayesian) approach while formulation of forensic
experts’ answers. To fulfil this goal, the following research methods
have been chosen: historical and legal; systemic and structural;
comparative legal; formal and legal. The procedural, epistemological
and doctrinal factors complicating evaluation of the objectivity and
veracity of the expert conclusion in domestic law enforcement practice
are named. Evaluation standards of expert evidence at different
times throughout the world have been analyzed (universal adoption
of the Frye standard, substantiation and validation of the Daubert
standard, prove beyond a reasonable doubt). It is emphasized that
provision of probable conclusions by the forensic expert is due to
a continuum of uncertainties, which source are peculiarities of the
formation of crime traces and methods of collecting traces at the
scene, the level of expertise development and methodologies of expert
research, interpretation and evaluation of forensic examination
results. To shape the expert’s conviction in research findings,
a statistical Bayesian method of establishing the likelihood ratio is
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proposed, which enables to evaluate significance of versions proposed
by the forensic expert and is the basis for the court to take a reasoned
decision. The probabilistic approach is proposed to be applied both
for evaluation of a random coincidence of features when identifying
forensic examination objects, as well as in relation to possible errors
in laboratory tests and interpretation of results drawn by a forensic

expert.

Keywords: forensic science, expert conclusion; probability,
veracity, expert conclusion uncertainty; Frye standard and Daubert
standard; likelihood ratio; Bayes’ theorem.

Research Problem Formulation

The ability of a forensic expert to evaluate
results of a conducted research, taking
into account circumstances of specific
proceedings and scientific provisions,
and to submit them to the court in an
understandable form is important for
any legal process. That is why modern
researchers put an increasing emphasis
on objectification and unification of
the procedure for evaluating forensic
research results. The most challenging
aspect is associated with evaluation of
features coincidence during identification
examination of various objects. To
establish identity in forensic science, the
frequency-probabilistic, or probabilistic-
statistical, method of objectifying
evaluation significance of identification
features is proposed. However, this
method has not been widely spread
since such an approach in forensic
expert practice encountered difficulties
in accumulating required statistical
data on occurrence frequency and
interdependence degree of the qualitative
or quantitative characteristics of relevant

objects. Accordingly, in domestic forensic
expert practice, evaluation of obtained
identification features is mostly subjective
and depends on the expertise of the
forensic expert.

In foreign and domestic specialized
literature, researchers have repeatedly
tried to solve issues of objective evaluation
of expert conclusion veracity. Analysis
of judicial and investigative practice
demonstrates the existence of several
factors significantly impeding evaluation
of objectivity and veracity of expert
conclusions:

«  procedural: acceptance of
the adversariality principle in
conformity with Art. 22 of the
Criminal Procedural Code of
Ukraine ! resulted in performing
forensic examinations at the
initiative of the prosecution
and defense parties and in
drawing alternative, oftentimes
contradictory expert conclusions;
provision of oral consultations and
written explanations of specialists
regarding unreasonableness of
expert conclusions; appearance

1 KpumiHanbHHUI NpolecyaTbHUN KoAeKC YKpainu Big 13.04.2012 p. Ne 4651-VI (3i 3MiH. Ta #o1L.).
URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 09.01.2023).

51


https://doi.org/10.32353/khrife.1.2022.04

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

of negative reviews on expert
conclusions; clear criteria that
would enable to objectively evaluate
and verify veracity of expert
research results by professional
participants in procedure are not
enshrined in law;

+  cognitive (epistemological):
objective: are due to the fact
that acceleration of scientific
and technical progress and the
growing role of highly specialized
fields of expertise have increased
dependence of investigators,
prosecutors, judges, and defense
counsels on forensic experts
when adopting decisions (in the
lack of specific expertise in such
investigators, prosecutors, judges
and defense counsels); subjective:
when expert research results
directly depend on a forensic
expert’s competence (the scope
and level of specific expertise, the
choice of the expert methodology
suitable for a specific situation,
interpretation of obtained data,
etc.);

« doctrinal conditioned by the
strict division in the domestic
theory of forensic examinations
(forensic  science) of expert
conclusions based on research
results, where conclusions are
divided into categorical and
probable depending on the degree
of certainty. Moreover, probable
conclusions are often replaced
by assumptions that cannot be
considered as evidence, and the
fact that probable conclusions
are the result of statistical and
probabilistic measurements is also
being ignored.

Unlike domestic practice, expert
conclusions (as a type of the results of any
scientific research activity) are viewed as an
objective but probabilistic characteristic in
the world forensic expert doctrine. Foreign
forensic expert practice successfully
applies the probabilistic approach
based on Bayes’ theorem ? to objectify
evaluation of identification examination
results. Ukraine’s approach towards the
international and European community
necessitates the analysis of foreign
experience in the use of the probabilistic
approach to interpreting results of
forensic examinations, most frequently
identification examinations, which has
been formed over the past 20 years.

Article Purpose

To trace the genesis of the procedural and
scientific principles of modern foreign
standards for evaluating forensic research
results; clarify sources of uncertainty
that result in ambiguous expert
conclusions; substantiate the need to use
the probabilistic (Bayesian) approach in
formulation of experts’ answers.

Research methods

In view of peculiarities of the set goal, the
following methods were chosen: historical-
legal (used for retrospective analysis to
regulate evaluation of expert conclusions
in court proceedings of the countries of
the Anglo-Saxon legal system); systemic-
structural (contributed to the systematic
consideration and identification of sources
of uncertainty emerging at all stages of
forensic examination); comparative-legal
(helped to compare provisions regulating
admissibility of probable conclusions
in domestic and foreign practice, to

2 BozzaS$.,TaroniF., Biedermann A. Bayes Factors for Forensic Decision Analyses with R. Springer,

2022. 187 p.
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establish the possibility of applying
positive international experience in
domestic judicial practice); formal-legal
(became the basis for disclosure of
certain concepts). The above-mentioned
methods were applied as interrelated
and complementary, contributing to the
research completeness and the validity
of formulated scientific conclusions and
proposals.

Analysis of Essential Researches
and Publications

The majority of scientists have put an
emphasis on the study of theoretical
questions regarding evaluation and
veracity of expert research and expert
conclusions (both in forensic, expert,
and criminal procedural literature),
including: L. Yu. Arotsker, V. D. Arsenieyv,
R. S. Bielkin, V. F. Berzin, A. I. Vinberh,
L. M. Holovchenko, V. H. Honcharenko,
I. V. Hora, O. O. Eisman, O. M. Zinin,

N. I. Klymenko, Yu. H. Korukhov,
O. P. Kuchynska, V. K. Lysychenko,
Yu. K. Orlov, I. L. Petrukhin, I. V. Pyrih,
O. R. Rossynska, T. V. Sakhnova,

M. Ya. Sehai, V. V. Sednev, E. B. Sima-
kova-Yefremian, O. R.  Shliakhoyv,
V. D. Yurchyshyn, Yu. Yu. Yaroslav, the
author of this paper and other researchers.
The analysis of literature shows that
there is no common understanding of
the procedural, formal and meaningful
sides of such a phenomenon as the expert
conclusion. The procedural side means
development of conclusions in compliance
withrequirementsofthecurrentlegislation;
under formal: consistency of the laws of

logic (primarily formal), case files and
requirements of fundamental (in relation to
a specific examination) science; under the
meaningful: argumentation and veracity of
the expert’s response. Summarizing views
expressed by scientists, it is necessary to
note the following. The meaningful side
is reflected in the conceptual framework
of expert conclusions, which are formed
on the basis of specific expertise; it
is an output, indirect knowledge (not
informational, direct, empirical) stemming
from objective communication forms. The
formal side is embodied in the following
requirements to the expert conclusions:
they should follow from the introductory
and research sections of a conclusion;
include evaluation of information obtained
in the course of forensic examination; be
clear, precise, understandable; be specific,
definite, exclude different interpretations;
testify about facts on which they are based;
do not contain special terms; rely on
general rules of science °.

In line with the subject of our research,
categorical and probable conclusions are
of particular interest because they are
distinguished by the degree of certainty
of the forensic expert’s statement in
forensic science. The forensic expert
draws a categorical conclusion when
available research results fully confirm
the substantiated statement. A probable
conclusion means that a statement is
partially confirmed. Both categorical
and probable conclusions of the forensic
expert must be confirmed and argued in
compliance with Arts. 101 and 102 of the
Criminal Procedure Code of Ukraine 4, Art.
102 of the Civil Procedure Code of Ukraine 5,

3 Illep6akoscekuii M. I. [Ipr3HadeHHs Ta IPOBa/PKEHHS CYA0BUX €KCIIEPTH3 : HaBd. 110ci6. Xap-

KiB, 2011. C. 321—342.

4 KpuMiHaJIbHUI IIpolleCyaJbHHUH KOZEeKC YKpaiHU ...
show/4651-17#Text (date accessed: 09.01.2023).

. URL: https://zakon.rada.gov.ua/laws/

5 LuBiIBHUH IpOLieCyaJbHUN KoZeKC YKpaiHu Biz 18.03.2004 p. Ne 1618-IV (3i 3MiH. Ta JOIL.).
URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (date accessed: 09.01.2023).
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Art. 101 of the Code of Administrative
Proceedings of Ukraine °. Unlike categorical
conclusions, probable conclusions do not
contain required certainty, which results
in difficulties in their evaluation while
court proceedings, and the issue of their
admissibility and evidential value remains
urgent and debatable in legal literature.
While not caving in a long-standing
debate, we emphasize that scientists hold
opposite positions on evidentiary value
of probable conclusions. Some scientists
(on the basis of mixing such conclusions
with assumptions, reject their evidentiary
value) believe that in accordance with Part
3 of Art. 62 of the Constitution of Ukraine ’,
Part 3 of Art. 373 of the Criminal Procedure
Code of Ukraine®, Part 6 of Art. 81 of the
Code of Civil Procedure of Ukraine® proof
cannot be based on assumptions. Other
researchers give probable conclusions
the value of evidence, consider probable
expertise as a type of results substantiated
by expert research, which cannot be
replaced by completely unsubstantiated
assumptions and guesses. Judicial
practice is also inconsistent in evaluating

evidentiary value of probable conclusions.
A review of court decisions indicates that
expert conclusions in a probative form are
accepted as a source of evidence in 86 %
of verdicts in criminal proceedings and in
78% of court decisions in civil cases *°.

Let’s stress that probable conclusions
are the result not only of subjective
uncertainty of a forensic expert, but also
of objective factors. In recent years, there
have been papers in domestic literature
in which authors prove that results of
a comparative molecular genetic study of
biological traces using the most modern
instrumental method of DNA analysis,
the research on complex objects using
information technologies inevitably lead to
formulation of expertanswers exclusivelyin
the form of probability based on statistical
data evaluation . In our viewpoint (taking
into account introduction into expert
practice of modern scientific technologies,
international forensic expert experience),
the role of substantiated expert answers
expressed in a probable form will likely
grow over time. This is conditioned by the
stochastic distribution of characteristics of

6

10

11

Kozekc azMiHICTPaTHUBHOTO CyZOYMHCTBA YKpaiHu Bijg 06.07.2005 p. Ne 2747-IV (3i 3MmiH. Ta
nor.). URL: https://zakon.rada.gov.ua/laws/show/2747-15#Text (date accessed: 09.01.2023).
Koncrurynia Vkpainm : 3akoH Ykpainu Biz 28.06.1996 p. Ne 254k/96-BP (3i 3miH. Ta gom.). URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text (date accessed:
09.01.2023).

KpumiHaibHUE IIpOIleCyaJbHUN KOZEeKC YKpaiHu ...
show/4651-17#Text (date accessed: 09.01.2023).
[IBIIBHUK @pOIECYaIbHUH KOZEKC VKpaiHu
show/1618-15#Text (date accessed: 09.01.2023).
[TepbakoBckuii M. I. Cyze6GHas IpakTHKA OLlEHKY BEPOSITHBIX BHIBOJIOB 9KCIIEpTa. AKIMYdAbHI
NUMaHHs cy0o8oi excnepmonoeaii, KpUMIHAAICMUKUL Ma KPUMIHAALHO20 npoyecy : MaT-1u 11 Mix-
Hap. HayK.-IpakT. KoH. (Kuis, 19.11.2020). Kuis, 2020. C. 647—651. URL: https://m3rkxutm8p
k3eqaplSynjvb3gjps8uao.cdn-freehost.com.ua/wp-content/uploads/2021/06/5fd09ad02772c.pdf
(date accessed: 09.01.2023).

Shcherbakovskyi M., Stepaniuk R., Kikinchuk V., Petrova I., Hanzha T. Assessment of the con-
clusions of molecular genetic examination in the investigation of crimes. Amazonia investiga.
2020. Vol. 9. No. 25. Pp. 479—486. URL: https://amazoniainvestiga.info/index.php/amazonia/
article/view/1097 (date accessed: 09.01.2023) ; Poibanbckuii O. B., ConoBreB B. 1., YepHABCKUI
C. C., Xypasesb B. B. BeposATHOCTH B COBpeMeHHO! KPUMUHAINCTHKe. KpuminasicmuyuHuil eic-
Huk. 2019. Ne 1 (31). C. 6—12. DOI: 10.37025/1992-4437/2019-31-1-6 (date accessed: 09.01.2023).
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objects submitted for forensic examination,
instrumental errors of measurement
methods, and subjective evaluation of the
analysis results by forensic experts.

The overview of foreign and domestic
published papers allows us to state
that the problem of objectification and
veracity of expert conclusions is of global
importance and does not depend either
on the legal system and peculiarities of
the national judiciary, or on the level
of economic development of countries.
Thus, generalization of problems within
forensic expert activity in the USA, Great
Britain, Australia and Switzerland revealed
common shortcomings, in particular:
lack of a common terminology that could
be used by forensic experts and unified
approaches to the forms of conclusions;
insufficient  scientificity of  expert
methodologies suitable for obtaining
veracious data; misunderstanding by
judges of experts’ conclusions provided
in the probable form, etc. 2. That is why
the analysis of theoretical developments
of leading foreign researchers in the field
of forensic expert activity associated with
development of experts’ conclusions and
implementation of a probabilistic approach
to evaluating results obtained in the course
of expert analysis will come in handy to
domestic specialists.

Main Content Presentation

Let’s look at the development history of
evaluating the veracity of expert data in
the Anglo-American legislation. After
a number of well-known court precedents,
American lawyers developed certain
standards (criteria, rules) for evaluating
expert conclusions .

Since 1923, the Frye standard, which
is also known as the standard of general
recognition 1, had been prevalent in judicial
practice when it came to adopting expert
conclusions. Under this standard, the court
accepted the forensic expert’s testimony only if
the scientific principle or discovery on the basis
of which a conclusion was provided had been
generally accepted by the scientific community.
This rule had been used for 70 years until it
was replaced by a new one adopted in 1993
in Daubert v. Merrell Dow Pharmaceuticals
case, Inc. which provided its additional
clarification . Daubert standard identified
5 criteria of admissibility of pieces of
evidence obtained with application of
expert methods (methodologies). First,
the scientific method which is based on
the evidence and should adhere to Karl
Popper’s Falsification Principle '. This
means that a method must be empirically
tested for falsification or refutation and
tested successfully to be considered

12

13

14

15

16

McCartney C., Amoako E. N. The UK Forensic Science Regulator: A Model for Forensic Science
Regulation?. Georgia State University Law Review. 2018. Vol. 34. Is. 4. Pp. 946—948. URL: https://
www.researchgate.net/publication/328019895_The_UK_Forensic_Science_Regulator_A_Model_
For_Forensic_Science_Regulation_THE_UK_FORENSIC_SCIENCE_REGULATOR_A_MODEL_
FOR_FORENSIC_SCIENCE_REGULATION (date accessed: 09.01.2023).

lep6akoBckuit M. I. CTaHZAPTHI JOIMYCTUMOCTU PE3YIbTATOB SKCIEPTHBIX UCCIEZ0BAHUI
B cymomnpouspoacTBe CIIIA n VKpawHBI: CDaBHUTENIbHBIN aHanu3. Kpuminasicmuxa i cy-
dosa excnepmusa. 2021. Bum. 66. C. 37—48. DOI: 10.33994/kndise.2021.66.05 (date accessed:
09.01.2023).

Frye v. United States, 293 F. 1013 (DC Cir. 1923). Court of Appeals of the District of Columbia. Dec
3,1923. URL: https://casetext.com/case/frye-v-united-states-7 (date accessed: 09.01.2023).
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U. S. 579 (1993) / Justia U. S. Supreme Court.
URL: https://supreme.justia.com/cases/federal/us/509/579/ (date accessed: 09.01.2023).

Popper K. R. The Logic of Scientific Discovery Basic. This ed. publ. in the Taylor & Francis
e-Library, 2005. 545 p. URL: http://philotextes.info/spip/IMG/pdf/popper-logic-scientific-
discovery.pdf (date accessed: 09.01.2023).
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scientific. Second, frequency (probability),
the potential level of errors that can be
assumed during method application, must
be known. Third, the scientific method
must be peer-reviewed and published.
Fourth, the method must be adopted by
a corresponding scientific community
similar to the Frye standard. Fifth, there
should be the monitoring mechanism
for applying the algorithm of the metho
actions (individual stages).

As of today, this standard is establishe
in the Anglo-Saxon legal system. Th
Daubert standard provides increasin
demands for expert evidence acceptance.
The introduction of the Daubert standar
resulted in adoption of the amendmen
of Rule 702 Testimony of expert witnesses o
the US Federal Evidence Code (hereinafter
referred to as Rule 702), where examination
ofthe scientific validity of expert researches
is also emphasized V. Gradually, criteria for
expert evidence admissibility according to
the Daubert standard began to be applied
in court proceedings, in particular, in the
Anglo-Saxon legal system .

The Daubert standard became the impe-
tus for a substantial revision of scientific
principles of forensic examinations and
an increase in the role of judges in evalu-

The most essential results on application
of this standard: revision of the empirical
principles of traditional types of forensic
examinations based on epistemological
approaches established in science; de-
termination of uncertainty sources that
do not allow to reliably find out event cir-
cumstances; searching for ways to identify
errors in methods applied by forensic ex-
perts; assigning the “gatekeeper” function
to the judge to protect the courtroom from
scientifically unveracious evidence. The set
of requirements stipulated by the Daubert
standard helps to define it as a standard of
substantiation and verification.

Another reason that prompted
researchers to put emphasis on the level
of methodology of forensic examinations
was the increasing number of cases of
conviction of innocent suspects under
erroneous incriminating expert
conclusions. Within the framework of the
Innocence project, it was found that 185
(74 %) out of the first 250 acquitted prisoners
were convicted on the basis of unveracious
expert conclusions ¥; and as of March
2018, 2,152 recorded acquittals (24 %) are
associated with false or misleading forensic
evidence %.

Many of the so-called traditional

ating and accepting expert conclusions.

forensic identification methods

17

18
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20

Rule 702 — Testimony by Expert Witnesses / Federal Rules of Evidence. Edition 2023. URL:
https://www.rulesofevidence.org/article-vii/rule-702 (date accessed: 10.01.2023).

Jurs A. W. Balancing Legal Process with Scientific Expertise: A Comparative Assessment of
Expert Witness Methodology in Five Nations, and Suggestions for Reform of Post-Daubert U. S.
Reliability Determinations. Marquette Law Review. 2012. Vol. 95.Is. 4. Pp. 1329—1425. URL: https://
scholarship.law.marquette.edu/cgi/viewcontent.cgi?article=5134&context=mulr (date accessed:
10.01.2023) ; Ward T. An English Daubert? Law, Forensic Science and Epistemic Deference. The
Journal of Philosophy, Science & Law: Daubert Special Issue. 2015. Vol. 15. Pp. 26—36. DOI: 10.5840/
jpsl20151513 (date accessed: 10.01.2023) ; Okoye J., Oraegbunam I. Daubert and Frye Models:
Implications for Admissibility of Expert Testimony for Nigeria. International Review of Law and
Jurisprudence. 2019. Vol. 1. No 3. Pp. 10—15. URL: https://nigerianjournalsonline.com/index.
php/IRL]J/article/view/278 (date accessed: 10.01.2023).

Garrett B. L. Convicting the Innocent: Where Criminal Prosecutions Go Wrong. Harvard
University Press, 2012. C. 8.

% Exonerations by Contributing Factor / The National Registry of Exonerations. URL: https://
www.law.umich.edu/special/exoneration/Pages/ExonerationsContribFactorsByCrime.aspx
(date accessed: 10.01.2023).
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(handwriting,  fingerprinting,  traces
of weapons, etc.) forensic experts
systematically compared with more

substantiated and well-studied scientific
fields (in particular, molecular genetic
DNA analysis) and ultimately came to
aconclusion about the lack of fundamental
researches and predominant reliance
on arbitrary expert conclusions. In the
well-recognized report of the National
Academy of Sciences of the United States
of America of 2009 (where the state of
forensicevidence, the problems of forensic
examinations and directions for their
solution were considered) it is emphasized
that a substantial part of scientific evidence
lacks scientific substantiation. It stressed
the lack of fundamental scientific research
in the field of forensic science and
highlighted the importance of conducting
real academic research in this field,
particularly to evaluate the suitability
(validity) and veracity of methods applied
in the course of forensic examination of
evidence ?.

Researchers have criticized the
postulates of identification examinations
carried out within traditional forensic
science, the basic principle as to the
individuality of objects: “It is time for
traditional forensic science to replace
outdated assumptions about the uniqueness
of objects with a more reliable empirical
and probabilistic basis... The concept of
individualization, which lays the basis for
many branches of forensic science, exists only
in a metaphysical or rhetorical sense. Perhaps,

the only scientifically based approach in
forensic identification is the use of estimates
of the probabilities of accidental coincidence,
which are not yet used in any of the traditional
forensic identification sciences *.”

In 2022, a group of researchers from
Australia, Great Britain, Canada, the USA,
Finland and Switzerland published the
Sydney Declaration, where 7 fundamental
principles of the theory of forensic science
are set out, in particular “forensic science
is evaluation of results in the context of the
circumstances of an event that took place”
and “forensic science deals with a continuum
of uncertainties”. Uncertainties exist at
every stage of the process starting from
the discovery of traces at the scene and
continuing during their investigation and
subsequent interpretation of obtained
data: until the notification of forensic
examination results. Uncertainties cannot
be completely eliminated, but they can
be estimated and taken into account. The
presence of uncertainties provides a basis
for making probabilistic judgments about an
event. Forensic experts cannot determine
with great confidence final circumstances
of traces formation, but only evaluate
a relative significance of results under
various probable causes or scenarios *.
Uncertainty was recognized as one of the
most significant circumstances affecting
the weight of expert evidence. The analysis
of uncertainties conditioning provision of
probable conclusions of forensic experts
demonstrates that they have several sources:
the mechanism (features) of formation of

21 Strengthening Forensic Science in the United States: A Path Forward. The National Academies
Press. Washington, DC, 2009. Pp. 22—23, 27—28, 44. DOI: 10.17226/12589 (date accessed:

10.01.2023).

22 Koehler ].]., Saks M. J. Individualization Claims in Forensic Science: Still Unwarranted, Brooklyn
Law Review. 2010. Vol. 75. Is. 4. Pp. 1194—1195, 1203. URL: https://brooklynworks.brooklaw.edu/

blr/vol75/iss4/9 (date accessed: 10.01.2023).

23 Roux C., BuchtR., Crispino F. et al. The Sydney Declaration — Revisiting the Essence of Forensic
Science through its Fundamental Principles. Forensic Science International. 2022. Vol. 332. P. 4.
DOI: 10.1016/j.forsciint.2022.111182 (date accessed: 10.01.2023).
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traces of offenses, methods of collecting
traces at the crime scene, the level of
knowledge development about forensic
examination object, methods of expert
research, interpretation and evaluation of
data obtained by a forensic expert *.

The doctrine of uncertainty implies the
need to specify the degree of conviction
for a specific event under investigation,
assumptions about past events, or
identification of the object under study.
A statistical, in particular, the Bayesian
method (Bayesian networks), which
supports the transition from theoretical
analysisto practicaltasks, issuggested asthe
basis for formation of the forensic expert’s
internal conviction. The application of such
a method of computational facilitation for
implementation of probabilistic reasoning
in practice has opened up prospects for
providing experts’ conclusions with greater
objectivity and validity. It is stressed that
researchers’ duty is to determine sources
of uncertainty, identify their influence on
solution of typical expert tasks, establish
likelihood ratio .

The Bayesian method within the
probabilistic approach to interpretation
of forensic evidence was first proposed in
the 70s of the last century %. Since then,
numerous research papers dedicated to
Bayesian reasoning in a certain form for
solving problems in forensic science had

been published. In 2011, after a long-
standing scientific debate on this issue, over
30 leading scientists in the field of forensic
science from 11 countries supported by
the leadership of the European Network of
Forensic Science Institutes (ENFSI) set out
10 basic principles for evaluating results
of expert research based on the Bayesian
approach, the most significant of which
include:

« the theory of probabilities, the
Bayesian  approach  provides
a common consistent logical basis
for interpreting expert data;

« the ratio of the probability of
observations  considering the
assumption of the prosecution to
the probability of observations
taking into account the defense
assumption, known as the
likelihood ratio, provides the most
reasonable basis for the court in
establishing the significance of
forensic examinations results;

+ averbal scale, stemming from the
concept of likelihood ratio, is the
most expedient for conveying to
the court evidentiary value of the
expert conclusion #.

For identification examination, the
likelihood ratio (Bayes ratio) is defined
as ratio of two conditional probabilities.
In the numerator, there is probability
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resources/FinkelsteinFairley1970.pdf (date accessed: 10.01.2023) ; Tribe L. H . Trial by
Mathematics: Precision and Ritual in the Legal Process. Ibid. 1971. Vol. 84, No. 6. Pp. 1329—1393.
URL: https://www.maths.ed.ac.uk/~v1ranick/dreyfus/tribe.pdf (date accessed: 10.01.2023).
Berger C. E. H., Buckleton J., Champod C., Evett I. W., Jackson G. Expressing Evaluative
Opinions: A Position Statement. Science and Justice. 2011. Vol. 51. Is. 1. Pp. 1—2. DOI: 10.1016/j.
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of forensic examination results (for
example, the coincidence of the set of
features in compared objects), provided
that one statement (version) is true (for
example, the object being tested left a trace).
In the denominator, there is probability
of features coincidence in objects,
provided that the second, opposite
statement is true (the trace was not left by
the object being tested). A likelihood ratio
shows support for one of a pair of clearly
articulated statements. The peculiarity
of the likelihood ratio is that it is not the
probability of a specific version — in the
given example — formation of a trace by
a specific object that is being tested. The
likelihood ratio only indicates that one
version is more likely than the opposite .
That is, the value of the likelihood ratio
enables to draw a conclusion about the
strength of support, significance, degree
of confidence that forensic examination
results provide for specific source data of
one version compared to an alternative
one.

Most commonly, the likelihood ratio
has a numerical expression. In line with
this approach, expert conclusions outline
the degree of conviction in a specific
statement depending on the likelihood
ratio value. For likelihood ratio values
closer to one, a conclusion means that
the results do not support one version

over the other, or the results support each
version equally. For the likelihood ratio
values greater than one, a conclusion is
that received data to some extent supports
one version (for example, that the object
being tested was correctly identified as the
sought one). For values of the likelihood
ratio less than one, a conclusion means
that obtained data to some extent supports
the other version (the object being tested
is not the one sought and was mistakenly
identified).

The presented probabilistic approach
was supported by ENFSI # and the Royal
Statistical Society in the UK *. This testifies
to a widespread belief in the foreign expert
community under which probability
(uncertainty) should be the subject of
evaluation, quantitative or qualitative
measurement. At the same time, it is
emphasized that the probabilistic approach
does not deny the quality of scientific
evidence or expert conclusions, as long as
uncertainty is established, addressed and
brought to the attention of uninformed
persons (court, jury, etc.) who adopt
decisions clearly and transparently °.
We believe that evaluation and further
informing of forensic examination
customers about the degree of superiority
of one expert version over another is
vital for handling objective, legal and fair
criminal proceedings or civil cases.

28 Thompson W. C., Kaasa S. O., Peterson T. Do Jurors Give Appropriate Weight to Forensic
Identification Evidence? Journal Empirical Legal Studies. 2013. Vol. 10. Is. 2. P. 370. DOI: 10.1111/

jels. 12013 (date accessed: 10.01.2023).

29 ENFSI Guideline for Evaluative Reporting in Forensic Science. Strengthening the Evaluation of
Forensic Results across Europe (STEOFRAE). URL: https://enfsi.eu/wp-content/uploads/2016/09/

m1l_guideline.pdf (date accessed: 10.01.2023).

30 Roberts P, Aitken C. The Logic of Forensic Proof: Inferential Reasoning in Criminal Evidence
and Forensic Science. Guidance for Judges, Lawyers, Forensic Scientists and Expert Witnesses.
London. Royal Statistical Society, 2014. Pp. 102—143. URL: https://www.researchgate.net/
publication/318596438_The_Logic_of_Forensic_Proof_-_Inferential_Reasoning_in_Criminal_
Evidence_and_Forensic_Science (date accessed: 10.01.2023).

31 Almazrouei M. A, Dror I. E., Morgan R. M. The Forensic Disclosure Model: What Should be
Disclosed To, and By, Forensic Experts? International Journal of Law, Crime and Justice. 2019.
Vol. 59. P. 16. DOI: 10.1016/].ij1¢j.2019.05.003 (date accessed: 10.01.2023).
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The Bayesian approach to evaluation
of identification studies results is
exhaustively outlined in the published
ENFSI Guideline for Evaluative Reporting in
ForensicScience. StrengtheningtheEvaluation
of Forensic Results across Europe, which is
a standard and methodological document
on evaluation of evidentiary significance
of expert conclusions provided as a result
of conducting identification research in
various types of forensic examinations *.
This document testified to the recognition
by the international expert society of
the need to develop and implement
uniform methodical criteria for forensic
interpretation and reporting in ENFSI
laboratories. The document provides
instructions for the expert’s preparation
of evaluation results within the framework
of the so-called evaluation report (in the
domestic interpretation: the forensic
report). The Guideline... also contains
a compilation of practical guidelines for
evaluating the significance of the forensic
expert’sconclusionsand presenting results
of this evaluation in a conclusion; glossary
of basic terms; examples of applying the
probabilistic approach to expert research
on DNA, glass, video recordings, gunshot
residues, and shoe prints. As of today,
the Guideline... is mandatory for forensic
expert organizations of the European
Union.

The Guideline... is based on several
concepts: true and false statements,
probability of research results, the likelihood
ratio, explanatory information. Given the
adversarial nature of justice, true and
false statements (versions) are made, for
example, in relation to the identification
question put to the forensic expert: The
object being tested has left a trace and Another
object has left a trace. Such an expert

conclusion in the form of evaluation differs
in that it considers results obtained in view
of alternative hypothetical descriptions of
an event. Probabilities of research results
testify to the event uncertainty in numerical
terms (objective probability) or to the
expert’s personal confidence (subjective
probability). A forensic expert determines
probability on the basis of availability of
scientific, experimental and personal data
about objects under study.

Explanatory information refers to
information extracted from case materials,
which is given to the forensic expert to
aid in addressing the issues, proposing
alternative versions, and selecting an
appropriate research approach. The
concept of explanatory information means
that in order to clarify issues raised by the
initiator of the expert task, the forensic
expert must analyze all meaningful
information in a case, provided to the
forensic expert or requested additionally.
What is more, we are talking about
not all information in a case, but only
about the meaningful information (in
accordance with the subject of the
examination), since it can affect the
future evaluation of evidentiary value of
forensic examination results. Within the
chosen approach, both theoretically and
practically, such information acquires
the value of one of the fundamental
components necessary for conducting an
accurate expert assessment. Additionally,
it is recommended to note in the expert
conclusion that in case of change of
explanatory information, re-evaluation
of significance of the identified features
should implemented. The aforementioned
provision correlates with the provisions of
clauses 1 and 2 of Part 3 of Art. 69 of the
Criminal Procedural Code of Ukraine *,

32 ENFSI Guideline ... . URL: https://enfsi.eu/wp-content/uploads/2016/09/m1_guideline.pdf (date

accessed: 10.01.2023).

33 KpuMiHajIpHUH NPOIECyaTbHUH KOZEKC VKpaiHW| ...
show/4651-17#Text (date accessed: 09.01.2023).
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which give the forensic expert the right to
access case files of criminal proceedings
associated with the research subject as
well as request provision of additional
materials and samples and carry out other
actions related to forensic examination.

Stemming from research results,
proposed versions, explanatory,
scientific and other types of information,
probabilities are determined and the
likelihood ratio is calculated. Formulating
conclusions for those cases where the
likelihood ratio is qualitative is to use
a verbal qualifier to convey the strength
of support for expert conclusions. The
following values of the likelihood ratio
(hereinafter referred to as LR) and its
verbal equivalent are suggested:

1 < LR < 10 — slight support / limited
support,

10 < LR < 100 — moderate support;

100 < LR < 1000 — moderately strong
support;

1000 < LR <10 000 — strong support;

10 000 < LR < 1 000 000 — very strong
support,

LR > 1 000 000 — extremely strong
support **

The verbal scale limits the forensic
expert’s capabilities to a certain range of
indicators and provides an approximate
ranking that at best implies that “strong” is
stronger than “moderate”, but not as strong
as “very strong”. It should be accepted that
discrete limitations are not caused by
the verbal scale itself, but rather by the
complexity of expert data results and the
lack of data for their interpretation *. Thus,
The Guideline..., based on the Bayesian

approach, outlines the main principles of
forensic interpretation and objectification
ofidentification research results, regardless
of the scope of their application.

A close approach to evaluation of
forensic examination results in the form of
probabilistic statements, where categorical
conclusion about identification is not
provided, is presented in the Guidelines
of the U.S. Department of Justice: Unified
Language for Testimony and Findings *.
The guidelines are designed to be used by
laboratory experts of the Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF),
Drug Enforcement Administration (DEA),
and Federal Bureau of Investigation (FBI).
The set of documents includes wordings
intended to standardize testimony and
conclusions of forensic experts. Guidelines
are developed for identification research
on handwriting, handprints, tires and
shoes, firearms, glass, metals, fibres, drugs,
DNA, etc. Depending on research objects,
the number of proposed -conclusions
varies, but all documents contain
three wordings common to any type of
forensic examination: inclusion, which is
a conclusion that forensic examination
results provide convincing support for an
assumption about the origin of traces from
the object being tested (identification);
exclusion, which is a conclusion that
forensic examination results provide
convincing support for an assumption
about the origin of traces from different
objects (lack of identification); inconclusive:
results of forensic examination do not
allow the forensic expert to include or
exclude the object being tested as a source

34 ENFSI Guideline ... . URL: https://enfsi.eu/wp-content/uploads/2016/09/m1_guideline.pdf (date

accessed: 10.01.2023).

35 Standards for the Formulation of Evaluative Forensic Science Expert Opinion / Association
of Forensic Science Providers. Science and Justice. 2009. Vol. 49. Is. 3. P. 162. DOI: 10.1016/].

scijus.2009.07.004 (date accessed: 10.01.2023).

36 Uniform Language for Testimony and Reports / Office of Legal Policy. U. S. Department of Justice.
26 Sept 2022. URL: https://www.justice.gov/olp/uniform-language-testimony-and-reports (date

accessed: 10.01.2023).
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of traces. Guidelines which are based on
a probabilistic approach implying that
forensic experts should not apply the
individuality term to identification objects
are common to all objects, as this may
give the false impression of examining
all existing similar objects in nature. It is
stressed that a conclusion on identity is
only a probable opinion of the forensic
expert.

Upon completion of the consideration
of the Bayesian approach to evaluation
of forensic examination results, it is
worth noting that probabilities are most
frequently determined not in the course
of expert research, but while preliminary
experimental-scientific analysis and testing
of several models regarding emergence of
traces of crimes of various nature. During
experiments, the mechanism of formation
of traces and their characteristics are
determined, which enables to calculate the
probability ratio in advance.

We believe that, given a common
purpose and conditions of proof,
application of the probabilistic approach
indicates the introduction of a new
standard of proof into forensic expert
practice: the standard of prove beyond
a reasonable doubt.

As demonstrated above, uncertain-
ties conditioning provision of probable
answers by a forensic expert emerge not
only due to insufficient knowledge of the
mechanism of occurrence and properties
of traces of committed offense, but also
due to mistakes made by forensic experts

in the course of researching and evaluat-
ing obtained data. Therefore, the probabi-
listic approach should be applied not only
to evaluation of a random coincidence
of features in the case of identification of
forensic examination objects, but also to
possible errors that a forensic expert could
have made during laboratory tests and in-
terpretation of obtained results. In contrast
to incomplete knowledge or lack of deter-
minism concerning forensic examination
objects, errors are perceived as inaccu-
racies that can be known or discovered
during verification ¥. Note that domestic
researchers classified expert errors as pro-
cedural, methodological and operational .
In our viewpoint, the author unreasonably
attributed objective current level of knowl-
edge (which is the bases for forensic sci-
ence) to subjective methodological errors,
which are unintentional wrong reasoning.
Moreover, instrumental errors are over-
looked in the paper.

The possibility of error (mistake) in
the course of laboratory analyzes is an
integral aspect of every scientific test
and, therefore, it cannot be ignored while
forensic examination ¥*. Errors are made
even in the best expert laboratories and
even when all test reports are followed *.
If the possibility of features coincidence
is too small (for example, such as in
molecular genetic comparisons where the
chance of coincidence can be as low as one
in a million or even a billion) or, conversely,
the possibility of an error in laboratory
tests is very likely, it is advisable to

37 Georgiou N., Morgan R. M., French J. C. Op. cit. DOI: 10.1080/00450618.2022.2104370 (date

accessed: 10.01.2023).

38 Ab6pamosa B. M. EKcIlepTHI IOMMJIKHU: CYTHICTD, TeHE3UC, IIIIXY ITO0JIAHHS : aBTOped. AuC. ...

KaHz. Iopuf. Hayk. Kuis, 2005. C. 11.

39 Cole S. A. More than Zero: Accounting for Error in Latent Print Identification. The Journal of
Criminal Law and Criminology. 2005. Vol. 95. Is. 3. Pp. 1034, 1073. URL: https://scholarlycommons.
law.northwestern.edu/jclc/vol95/iss3/10 (date accessed: 10.01.2023).

40 Thompson W. C. Tarnish on the «Gold Standard»: Understanding Recent Problems in Forensic
DNA Testing. The Champion. 2006. Vol. 30. Pp. 10—14. URL: https://www.researchgate.net/
publication/287959814 (date accessed: 10.01.2023).

62


https://doi.org/10.1080/00450618.2022.2104370

Mykhailo Shcherbakovskyi, Anna Protsenko. Evaluation of Expert Research Results Based on the
Probabilistic Approach (on Published Foreign Papers). DOI: 10.32353/khrife.1.2023.04

request information about errors from the
prosecution as admissibility condition of
expert evidence in court. Such information
is significant not only for drawing expert
conclusions but also for assessing evidence
value *. Since there are no adequate
statistics on the frequency of errors made
in different laboratories, the prosecution
was asked to determine this indicator
for a specific laboratory that carried out
forensic examination at the prosecution’s
request 2.

In addition to the probability of
features coincidence in  compared
objects and instrumental errors, foreign
authors emphasize subjective errors
made by forensic experts in evaluation,
interpretation of obtained results on
coincidence of features in compared
objects (especially when the comparison
is made at a qualitative level). Thus,
examination of dactyloscopists found that
out of 156 forensic experts, only 64 properly
identified 5 prints they were supposed to
identify and correctly excluded 2 prints
they were not supposed to identify. A total
of 48 wrong answers were discovered in
relation to coincidences. The combined

results of these tests have proved that when
examining fingerprints, forensic experts
are wrong on average 0.8 % of the time *.
As a result of incorrect interpretation
of relevant features, leading experts
in dactyloscopy are calling to abandon
absolute conclusions and insisting on
recognizing the probabilistic nature of
dactyloscopy evidence *. In the mentioned
report, it is recommended (in addition to
dactyloscopic examination conclusions) to
inform the court about the probability of
false-positive results obtained on the basis
of duly planned verification studies *.
Within the context of the probabilistic
approach, let’s return to the Frye standard
and the Daubert standard. Despite the
fact that the Daubert standard is of
paramount importance today, both
standards coexist side by side in American
case law. However, oftentimes, instead of
carefully considering scientific validity
and methodology of expert evidence
(in the spirit of the Daubert standard,
with a stricter approach to evaluation of
forensic examination results), judges,
not wanting to delve into scientific
foundations of performed examination,

41

42

43

44

45

Sangero B. Safety from Flawed Forensic Sciences Evidence. Georgia State University Law
Review. 2018. Vol. 34. Is. 4. P. 1141. URL: https://readingroom.law.gsu.edu/cgi/viewcontent.
cgirarticle=2943&context=gsulr (date accessed: 10.01.2023).

Sangero B., Halpert M. Why a Conviction Should Not Be Based on a Single Piece of Evidence:
A Proposal for Reform. Jurimetrics. 2007. Vol. 48. No. 1. P. 80. URL: https://www.researchgate.
net/publication/228296786 (date accessed: 10.01.2023).

Haber L., Haber R. N. Error Rates for Human Latent Fingerprint Examiners. Automatic
Fingerprint Recognition Systems ; ed. N. Ratha, R. Bolle. Springer r-Verlag New York Inc.,
2004. P. 340. URL: https://link.springer.com/chapter/10.1007/0-387-21685-5_17 (date accessed:
10.01.2023).

Champod C., Evett I. W. A Probabilistic Approach to Fingerprint Evidence. Journal of
Forensic Identification. 2001. Vol. 51. Is. 2. P. 110. URL: https:/www.researchgate.net/
publication/285822580_A_probabilistic_approach_to_fingerprint_evidence (date accessed:
10.01.2023).

Report to the President. Forensic Science in Criminal Courts: Ensuring Scientific Validity of
Feature-Comparison Methods. Executive Office of the President. President’s Council of Advisors
on Science and Technology. Sept 2016. P. 91. URL: https://obamawhitehouse.archives.gov/sites/
default/files/microsites/ostp/PCAST/pcast_forensic_science_report_final.pdf (date accessed:
10.01.2023).
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turn to a more simplified Frye standard
and recognize testimony of forensic
experts as scientific evidence, relying only
on the recognition of the methodology by the
scientific community *.

The need for not only objective but
also accessible and understandable
evaluation criteria (first of all, the results
of identification studies) is due to the fact
that judges and jurors are not well-versed
about forensic examination. Despite
the necessity to verify scientific validity
of an expert’s testimony or conclusion
specified in the Daubert standard and
Rule 702, this requirement is objectively
impossible to fulfil. Judges are trained
lawyers who have to adopt decisions
on a wide range of issues from all areas
of life, including scientific ones. At the
same time, whenever a forensic expert
participates in trial, he/she becomes the
authority (in the epistemological sense)
whom the judge and jury are unable to
question about the research conducted
or dispute her/his conclusions, and on
whom the judge and jury have to rely in
their judgments. However, if this happens,
the decision will actually be adopted by
a forensic expert, not the court. This
situation is only exacerbated by the fact
that forensic experts often have polarized
opinions (e.g., defense and prosecution
experts). It can easily turn a trial into
a “battle of experts” in which judges and/
or juries are presumed to be unable to
make a decision ¥. The objective inability

of judges and jurors to fully evaluate
answers provided by forensic experts is
similar to the domestic one, confirming
the existence of common global issues
in the use of forensic examination in the
judicial system of different states. It is
worth mentioning that a distinguished
criminalist R. S. Bielkin harshly criticized
the theory “forensic expert is a scientific
judge”, which is an echo of the theory of
formal evidence; instead, he suggested to
clearly define real and publicly available
criteria that the investigator and the court
should be guided by when evaluating
expert conclusions *.

The current legal regulations require
judges to not only consider the probabilistic
approach to scientific evidence, which
involves disclosing the level of uncertainty
to the court, but also to familiarize
themselves with the relevant scientific field.
They must check the veracity and validity
of the scientific method (methodology or
technology) used to obtain the data, and
evaluate the expert conclusions before
adopting a legal decision. In this context,
veracity is understood as a methodology
that allows different experts to obtain the
same result at different points in time.
Validity means that the method corresponds
to the purpose for which it was applied.
The methodology may be veracious, but
not valid. On the contrary, veracity is
a prerequisite for validity. If different experts
can reach different results or if results
can change later then the methodology or

46 Faigman D. L. Admissibility regimes «The Opinion Rule» and Other Oddities and Exceptions to
Scientific Evidence, the Scientific Revolution, and Common Sense. Southwestern University Law
Review. 2008. Vol. 36. P. 701. URL: https://repository.uchastings.edu/cgi/viewcontent.cgirarticle=
2033&context=faculty_scholarship (date accessed: 10.01.2023).

47 Godden D. M., Walton D. Argument from Expert Opinion as Legal Evidence: Critical Questions
and Admissibility Criteria of Expert Testimony in the American Legal System. Ratio Juris. 2006.
Vol. 19. Is. 3. P. 265. URL: https://scholar.uwindsor.ca/cgi/viewcontent.cgizarticle=1003&context

=crrarpub (date accessed: 10.01.2023).

48 BeskuH P. C. Kypc KpUMUHAJINCTUKY : yueb. 1ocob. 4y1st By3oB. Mocksa, 2001. C. 623.
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method cannot be recognized as valid “.
Therefore, the standard of substantiation and
verification obliges judges to verify methods
(methodologies) applied by the forensic
expert, turning them, as mentioned above,
into a kind of “gatekeepers” protecting the
courtroom from scientifically unveracious
evidence. This requirement reflects
an important guiding principle, which
consists in the fact that the court should
not recognize evidence provided by
a forensic expert only on the basis of her/
his authoritative opinion stemming from
the principle of ipse dixit (from Latin, “he
said himself”), that is, uncritically trusting
forensic expert’s answers without any
further substantiation *.

Conclusions

Procedural, epistemological and doctrinal
factors existing in domestic theory and
law enforcement practice significantly
complicate evaluation of objectivity and
veracity of expert conclusions. The most
urgent and debatable in legal literature
and practice is the problem of assessing
admissibility and evidentiary value of
probable conclusions conditioned not only
by the subjective uncertainty of a forensic
expert but also by the results of statistical
processing of data obtained with the
help of instrumental methods and using
information technologies.

The analysis of foreign papers
demonstrates that forensic examination
is connected with a continuum of
uncertainties, which determine the
provision of probable conclusions. The
source of uncertainty is the mechanism

(peculiarities) of crime traces formation,
methods of collecting traces at the scene,
the level of expertise development, expert
research methodologies, interpretation and
evaluation of data obtained by the forensic
expert. To shape the expert’s conviction
in research findings, a statistical Bayesian
method of establishing the likelihood ratio
is proposed, which enables to evaluate
significance of versions proposed by the
forensic expert and is the basis for the court
to take a reasoned decision. Examples of
practical application of the mentioned
probabilistic approach to developing the
expert conclusions are provided in the
guidance documents of ENFSI and the US
Department of Justice. The probabilistic
approach is suggested to be applied both
to evaluation of a random coincidence of
features in case of identifying forensic
examination objects as well as to possible
errorsinlaboratory tests and interpretation
of results obtained by the forensic expert.

We believe that theoretical analysis
and adaptation of certain provisions of
probabilistic approach into expert research
findings for domestic use will significantly
contribute to innovative development of
Ukrainian forensic science in particular
and forensic expert activity in general.
The above is primarily concerned with
the spread of the Bayesian method and
application of likelihood ratio concept
both in the methodology and in practice of
domestic forensic expert activity. The value
of the likelihood ratio allows us to conclude
on the strength of support and significance
of forensic examination results for specific
source data of one version compared to the
alternative one.

49 Sangero B. Safety from False Convictions. Jerusalem, 2016. P. 104. URL: http://sangero.co.il/wp-
content/uploads/2017/11/SAFETY-Sangero-final-280716.pdf (date accessed: 10.01.2023).

50 Gutheil T. G., Bursztajn H. Avoiding Ipse Dixit Mislabeling: Post-Daubert Approaches to Expert
Clinical Opinions. The Journal of the American Academy of Psychiatry and the Law. 2003. Vol. 31.
No. 2. P. 206. URL: https://citeseerx.ist.psu.edu/document?repid=repl&type=pdf&doi=59696238
b68d23de80a2348ee98b3350d7f28051 (date accessed: 10.01.2023).
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OwniHKa pe3y/IbTaTiB eKCIIePTHOIO
JOCTiZI;KeHHSI Ha IiZICTaBi IMOBIPHICHOTO
nigxoay (3a MaTepiasaMu 3aKOPAOHHHX
myoJriKaniit)

Muxaiinao Ilepoakoscokuil,

Anna IIpouenko

Mema pobomu — npoananizysamu zete-
3UC NPOUECYANbHUX 1 HAYKOSUX 3acald cydac-
HUX 3aKOpOOHHUX CMAHOAPMIi8 OUIHKU pe-
3yavmamie cy0080-ekcnepmHux 00CAI0NCeHb;
ymouHumu Oxcepena He8UIHAHEHOCTI, U0
CNPUHUHATIOMb HEOOHO3HAUHI eKCIepMHMi 8LC-
HOBKL; 06spyHmysamu HeobXiOHICMb 3acmo-
CYBAHMA IMOBIPHICHO20 (baeciscvkozo) nidxo-
dy 0o ¢popmynrosanns 8i0nogideil excnepmis.
Jlna JocsieHeHts nocmaeieHol memu 06pamo
maxi memodu 00CAiONceHHA: ICMOpUKO-npa-
808UIl;  CUCTEMHO-CMPYKMYPHUL, NOpig-
HAALHO-NPagosull; opmanvHo-opududHuil.
Haseano npouecyanvHi, 2HOCe0A02IYHI ma
JOKMPUHAALHI YUHHUKU, KL YCKAAOHIOIOMb
OYiHKy 06’ckmugHocmi il 0ocmogipHoCcmi
BUCHOBKY eKkCnepma y 8IMUUIHAMIIL Npago-
3acmocosniil. npaxkmuyi. IIpoananizogaro
cmandapmu  OYiHKU eKcnepmHux 0oKasie
y ceimi 8 pi3HUil uac (3a2aavHoe0 8USHAHHA
Frye standard, ob/pyHmyeanHs ma nepesipku
Daubert standard, npaedonodibnocmi nosa
DO3YMHUM CYMHIBOM). AKeHmMO08AHO, W0 Ha-
OaHHs TLMOBIPHUX BUCHOBKIE ekcnepma 06y-
MOB/IEHO KOHMUHYYMOM HesU3HAUeHOoCcmell,
Ooicepenom SKUX € 0C0OAUBOCTML YMBOPEeHHS
cnidie npagonopyuueHs i cnocobu 30uparHs
cnidis Ha micyi nodii, pieeHb PO3BUMKY eKc-
NepmHUX 3HAHbL | MemoJUKU eKCnepmHo20
docnidiceHHs, IHMepnpemy8anHs i OUiHKA
pesynvmamie excnepmu3du. Jaa gopmysan-
HA NEePeKOHAHHs eKCnepma 68 pe3yAvmamax
00CNi0HeHHA 3aNpONOH08AHO CMATMUCTIUY-
Huil 6aeci8cokull memod YcmaHoeAeHHS 810-
HoweHHs npasdonodibHocmi, wo dae 3mozy
OUIHUMU 3HAYYWICMb 8epCiil, BUCYHYMUX
excnepmom, ma € nidcmaeoro 045 yxeaneHHs
cydom 0bspyHmo8anozo piuteHHs. ImosipHic-
HUil nidxid 3anponoHO8aHO 3acCmoco8y8amu
ax do ouiHKU 8unadkogozo 30izy 03HAK Y pasi
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idenmudpixauii o06’ekmig excnepmu3su, 0o
MONHCAUBUX TIOMUAOK AAOOPAMOPHUX 8UNPO-
6ysaHv, max i 0o IHMepnpeny8anHs excrep-
mom 3006ymux pe3yavmamis.

Katouosi caoea: cydosa excnepmusa,
BUCHOBOK eKcnepmd, iIMO8ipHicmb, J0CMo8ip-
HICMb, He8U3HAUEeHICTNb BUCHOBKY eKcTiepma;
cmandapmu dokasysanusa Frye ma Daubert;
gi0HOWeHH npagdonodibHocmi; meopema
Baeca.
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The Research Purpose is to single out epistemological character-
istics of steps of appointing and conducting forensic veterinary ex-
amination and to reveal their procedural significance for pre-trial
investigation and trial of cases concerning animals. It has been prov-
en that these steps differ by subject, purpose, methods and include
their own components: 1) preparation of materials and appointment
of forensic veterinary examination (adopting a decision on forensic
examination appointment; singling out forensic examination sub-
ject; defining forensic examination category according to procedur-
al features; order of its performance, choosing time for its conduct;
preparing source information; obtaining objects for subsequent re-
search; selection of the conducting subject; issuance of a procedural
document on forensic examination appointment and the accused’s
(suspect, defendant) familiarization with its content; determining
feasibility of the presence of process participants while forensic exam-
ination; sending the procedural document on forensic examination
appointment and research objects to the conducting subject; interac-
tion between subjects involved in appointment and conduct of foren-
sic examination); 2) carrying out research by a forensic expert using
specific veterinary expertise; 3) research, evaluation and verification
of the expert conclusion (seeking clarifications from a forensic expert
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or interrogating him/her in court; appointment of additional exam-
ination or re-examination (if needed); acquainting the parties with
the expert conclusion). The research methodological basis is the sys-
tematic approach (general scientific and special scientific methods).

Keywords: forensic veterinarian; steps of appointing and con-
ducting forensic veterinary examination; forensic examination ap-
pointment subject; stages of materials preparation for forensic veteri-
nary examination; epistemological characteristic.

Research Problem Formulation

The most complete and well-developed
procedural form of applying specific
expertise in court proceedings is forensic
examination, as rightly stressed by
S. F. Briukhan ! The significance of
forensic examination lies in the fact that it
provides judiciary with research findings
on any proceedings (cases), and is also one
of the means of ensuring human rights and
freedoms 2.

In scientific sources, emphasis is made
on the issue of appointing and conducting
forensic examinations, especially on the
development of the modern theoretical
framework of forensic expert activity in
Ukraine ® in particular under globalization
conditions * As the expert conclusion

is a source of evidence (oftentimes: the
most vital), postponing appointment of
a forensic examination delays the pre-trial
investigation and may lead to the closure of
a criminal proceeding without achieving
appropriate outcomes °.

In particular, the reform of forensic
expert activity in Ukraine was reflected in
the introduction of new types of forensic
examinations, one of which is forensic
veterinary examination. Currently, the
latter is being actively developed by
specialists of National Scientific Center
«Hon. Prof. M. S. Bokarius Forensic
Science Institute»of the Ministry of Justice
of Ukraine (hereinafter referred to as NSC
«Hon. Prof. M. S. Bokarius FSI»). Kharkiv
Scientific School of Forensic Veterinarians
develops its own theoretical framework,

Bproxaus C. @. [Ipo6reMHi IUTAHHS MiTOTOBKY MaTepiaiiB /sl IPOBEAEHHS CYZ0BO-II0Yep-
KO3HABYMX €KCIIEPTU3. AKMYAAbHI NUMAHHS CYy00801 eKCrepmu3iL | KPUMIHAAICMUKL : 30. MaT-JIiB
MiXHap. HayK.-IpakT. KoHd.-noxinory (Xapkis, 15—16.04.2021). Xapkis, 2021. C. 115—116.
KitoeB O. M. VocKkoHaIeHHsI eKCIIEPTHOro 3a0e3ledeHHs IPABOCYA/A: TeOPeTUYHI, IIPaBOBi
Ta opraHisaniiiHi acuexktu. Teopisa ma npakmuka cydogoi ekcnepmu3u i kpuminaaicmuxu. 2019.
Bum. 19. C. 102—117. DOI: 10.32353/khrife.1.2019.08 (date accessed: 15.03.2023).
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khrife.3.2021.12 (date accessed: 15.03.2023).

CimakoBa-Edpemss E. B. IIpo HeobXiZHICTh yIOCKOHAIEHHS 3aKOHOAABCTBA LI0/0 3ilCHEH-
HS CYZOBO-eKCIIepTHOI AisIbHOCTI B YKpaini. Ibid. 2019. Bum. 19. C. 118—129. DOI: 10.32353/
khrife.1.2019.09 (date accessed: 15.03.2023).

71


https://doi.org/10.32353/khrife.1.2022.06
https://doi.org/10.32353/khrife.1.2019.08
https://doi.org/10.32353/khrife.3.2021.12
https://doi.org/10.32353/khrife.3.2021.12
https://doi.org/10.32353/khrife.1.2019.09
https://doi.org/10.32353/khrife.1.2019.09

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

methodology and praxeology °. At the
same time, the issue of developing and
substantiating the stages of material
preparation by an authorized person
(body) for appointment and conduct
of forensic examination, specifically
forensic veterinary examination, has
been addressed since this stage is of pri-
mary importance for criminal procedure,
processes in other areas of law, theory and
practice forensic science.

Therefore, a proper understanding
of procedural significance of material
preparation stages when it comes to
appointing and conducting forensic
veterinary examination is vital for a clear

and substantiated determination of
grounds for appointment and conduct of
such forensic examination, as well as for
ensuring correct implementation of the
legal norms of this procedure.

Analysis of Essential Researches
and Publications

Forensic veterinary examination is a means
of providing evidence and powerful tools
for asserting the truth in court proceedings
of both Ukraine 7 and foreign countries ® in
cases involving animals, concerning: cruel
treatment °; violation of animal welfare
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achievements contributed to resolution
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issues have not been dully addressed by
researchers to date.
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to procedural issues of appointing various
types of forensic examinations, namely:
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examination as a form of specific
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Yefremian %, Ye. I. Makarenko %,
A. M. Lazebnyi and I. I. Bozhuk * (forensic

S. F. Briukhan ?* (preparation of materials

experts in a criminal proceeding);
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R. L. Stepaniuk and V. V. Ionova * (forensic
molecular genetic examination at the stage
of pre-trial investigation).

As a result, when
of appointment and
forensic veterinary examination lack
epistemological characteristic and
procedural significance, it negatively
affects the practice of conducting forensic
veterinary  examination, leading to
unjustified refusals to perform it, its substi-
tution with alternative procedural actions,
and asking questions that exceed the
forensic expert’s competence, etc.

the steps
conduct  of

Article Purpose

Tosingle outepistemological characteristics
of the steps of appointment and conduct
of forensic veterinary examination and
to reveal their procedural significance for
pre-trial investigation and trial of cases
related to offenses against life and health of
animals.

Research Methods

The research methodological basis is
a systematic approach conditined by
the specifics of the discussed topic and
associated with the use of general scientific
and special scientific methods, including:
«  analysis, synthesis, analogy: to define

the essence of the categorical
apparatus of  epistemological

characteristic and procedural
significance of the steps of
appointment and conduct of

forensic veterinary examination;

«  formal and logical: to organize the
algorithm of appointment and
conduct of forensic veterinary
examination;

« logical and grammatical: to clarify
etymological content of the concept
of steps of appointing and conducting
forensic veterinary examination;

«  logical and legal: to research and
resolve problematic issues of legal
norms;

«  system and structural: to
systematize and structure issues
on the appointment and conduct of
forensic veterinary examination

+  modeling: to forecast and develop
issues of appointment and conduct
of forensic veterinary examination,
as well as outline ways of its
improvement.

Main Content Presentation

The regulatory and legal framework
governing the procedure for forensic
examination appointment, in particular
forensic veterinary examination, is the
Criminal Procedure Code of Ukraine *,
Civil Procedure Code of Ukraine *, Code of
Commercial Procedure of Ukraine *, Code
of Administrative Proceedings of Ukraine *,

32 Cremnantok P. JI., JoHoBa B. B. IIpusHadeHHs CyZ0BOI MOJIEKY/ISIPHO-T€HETUYHOI €KCIIEPTU3U
Ha CTa/il ZOCYZ0BOr0O PO3CAiyBaHHS: IPOBIeMH Ta NUIAXY iX BUpimeHHs. BicHuk JlyzaHcbkozo
Oeparasrozo yHisepcumemy eHympiwnix cnpag im. E. O. Jidoperka. 2020. Bum. 3 (91). C. 307—319.
DOI: 10.33766/2524-0323.91.307-319 (date accessed: 02.03.2023).

33 KpumiHaTbHUI IIPOIeCyaJbHUH KoZeKe YKpainu Big 13.04.2012 p. Ne 4651-VI (3i 3miH. Ta f0-
noB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 02.03.2023).

34 ILuBiIBHUH NPOIECYATbHUH KoJeKe YKpainu Biz 18.03.2004 p. Ne 1618-IV (3i 3MiH. Ta ZOIOB.).
URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (date accessed: 02.03.2023).

35 TocriofapChKUH MPOIeCyaTbHUH KoZeKC YKpainm Big 06.11.1991 p. Ne 1798-XII (3i 3miH. Ta zHo-
noB.). URL: https://zakon.rada.gov.ua/laws/show/1798-12#Text (date accessed: 02.03.2023).

36 Kozekc afMiHICTPaTHUBHOIO CyZOYMHCTBA YKpaiHu Big 06.07.2005 p. Ne 2747-1V (3i 3miH. Ta z10-
noB.). URL: https://zakon.rada.gov.ua/laws/show/2747-154Text (date accessed: 02.03.2023).
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Law of Ukraine On Judicial Examination
(hereinafter referred to as the specialized
law) ¥, Instructions on the Appointment
and Conduct of Forensic Examinations
and Expert Research (hereinafter referred
to as Instructions No. 1) ®, Instructions on
the Peculiarities of Carrying Out Forensic
Expert Activity by Certified Forensic
Experts Who Do Not Work in State
Specialized Forensic Science Institutions
(hereinafter reffered to as Instructions No.
2) ¥, Scientific and Methodological Guide-
lines on the Preparation and Appointment
of Forensic Examinations and Expert
Research (hereinafter referred to as the
specialized SMGs) .

It is appropriate to note that we fully
share the scientific position expressed
by Yu. I. Azarov “ as to the need to
replace special terms used in the current
legislation of Ukraine on forensic ex-
pert activity. Specifically, the author
suggests replacing the term examination
with forensic examination, the term expert
with forensic expert, and the term expert
conclusion with forensic expert conclusion.

Such a principled approach will define
a specific field of expert activity: forensic,
and not any other.

As is known, appointment of forensic
examination at the pre-trial investigation
stage is a procedural action of an autho-
rized person (public prosecutor, investiga-
tor, inquiring officer) or investigating judge
to establish factual data and circumstances
with the help of specific expertise. Appoint-
ment and conduct of forensic examination
in criminal proceedings is possible only
after the opening of a criminal proceeding
and the drawing up of a procedural docu-
ment on its appointment by the authorized
person (body). In other types of court pro-
ceedings: after the conclusion of a contract
with a private forensic expert or a forensic
science institution at the written request of
a person (clause 1.8 of Section I of Instruc-
tions No. 1 *?) or upon issuance of the court
ruling if the examination was appointed by
the court (Arts. 103-104 of the Civil Proce-
dure Code of Ukraine #).

The grounds for appointing forensic
examination in a criminal proceeding

37
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39
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42

43

IIpo cyzmoBy eKCiepTHU3y : 3aKOH YKpaiHu Bif 25.02.1994 p. Ne 4038-XII (3i 3miH. Ta gomos.). URL:
https://zakon.rada.gov.ua/laws/show/4038-12#Text (date accessed: 02.03.2023).

[HCTPYKINsT PO IPU3HAYEHHsS Ta IIPOBEAEHHS CYLOBUX EKCIIEPTU3 Ta eKCIEePTHUX AOCIi-
JUKeHD : 3aTB. Haka3oM Min'tocTy Ykpainu Big 08.10.1998 p. Ne 53/5 (3i 3miH. Ta gomos.). URL:
https://zakon.rada.gov.ua/laws/show/z0705-98#Text (date accessed: 02.03.2023).

[HCTPYKIIist TPO 0COBIMBOCTI 34iICHEHHS CYZ0BO-eKCIIePTHOI AisIbHOCTI aT€eCTOBAHUMU CYZ0-
BHMHU €KCIIEPTAMU, L0 He IPALOITh Y J€PKABHUX CIIeNiali30BaHUX €KCIIEPTHUX YCTAHOBAX :
3aTB. Haka3oM MiH'locTy Ykpainu Big 12.12.2011 p. Ne 3505/5 (3i 3miH. Ta gomos.). URL: https://
zakon.rada.gov.ua/laws/show/z1431-11#Text (date accessed: 02.03.2023).

HaykoBo-MeTOAUYHI peKOMeHalii 3 MUTaHb MiJTOTOBKY Ta IIPU3HAYEHHs CYZOBUX eKCIlep-
THU3 Ta eKCIIePTHUX JOCIi/KeHb : 3aTB. HakasoM Min'tocty Ykpainu Biz 08.10.1998 p. Ne 53/5
(31 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/z0705-98#Text (date accessed:
02.03.2023).

Aszapos 10. L. [IJo0 OKpeMUx MUTaHb IPU3HAYEHHS Ta IIPOBE/I€HHS €KCIIEPTU3U ¥ KPUMiHAb-
HOMY IIpoBa/DKeHHi. Haykose 3abe3neueHHs 00cy008020 po3caidy8anHs: npobaemi meopii ma npax-
muxu : 30. Te3 gorr. V Beeykp. Hayk.-mipakT. kKou®. (Kuis, 08.07.2016). Kuis, 2016. C. 34—36. URL:
https://www.naiau.kiev.ua/files/naukova-diyalnist/naukovi-zaxodi/zbirnuki/2016/zbirn_nayk_
zabezpech.pdf (date accessed: 02.03.2023).

[HCTPYKIis Mpo NMpU3HAYEeHHS Ta MpoBeAeHH ... . URL: https://zakon.rada.gov.ua/laws/show/
70705-98#Text (date accessed: 25.03.2023).
[IyBIJIBHUN IIPOLIECYaJbHUN KOZEKC ... .
15#Text (date accessed: 02.03.2023).
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76



Ivan Yatsenko. Epistemological Characteristic and Procedural Significance of Steps and Stages
of Appointing and Conducting Forensic Veterinary Examination. DOI: 10.32353/khrife.1.2023.05

are a decision of the authorized person
conducting pre-trial investigation,
availability =~ of motions from the
participants in criminal procedure, the
legal norm that emphasizes the need
for forensic examination appointment,
recommendations from special forensic
methodologies related to investigating
certain types of offenses. A procedural

document issued by the authorized
person (body) on the appointment of
forensic examination (the judgment

of the investigating judge or the ruling
of the public prosecutor, investigator,
inquiring officer (at the stage of pre-trial
investigation) or court (at the stage of
judicial investigation)) initiates procedural
relations between the subjects involved
in appointment and conduct of forensic
examination.  Organizational, control
functions and functions related to
procurement of forensic examination are
assigned to the head of an institution in
which it is performed (clauses 1.10 and 1.11
of Section I of Instructions No. 1 #).

The basis for appointing forensic
veterinary examination is the need to
incorporate specific veterinary expertise.
In each specific case, these circumstances
are determined by the authorized person
(body) who appoints forensic veterinary
examination or involves a forensic expert.

In the light of the above, it should be
emphasized that the need to carry out
forensic veterinary examination arises
when it is necessary to carry out research
using specific scientific expertise in
veterinary medicine in order to clarify
circumstances essential for a case; when
there is a doubt about veracity of data
obtained in the course of investigation;
when it is vital to check the version
put forth by an authorized person who
conducts pre-trial investigation. Let’s stress

that there is no need to appoint forensic
veterinary examination if factual data
and circumstances of an offense can be
established quite effectively by conducting
other investigative actions: interrogation,
inspection, search, etc. However, such
situations do not take place often.

The process of appointing and
conducting forensic veterinary
examination, as well as any other forensic
examination, consists of three steps (see
Fig. 1).

Steps of appointment and conduct of forensic
veterinary examination

1) preparation of materials and
appointment of forensic veterinary
examination (involvement of a
forensic expert) by an authorized
person (body)

2) performing research by a forensic
expert using specific veterinary
expertise

3) research, evaluation and verification
of the forensic expert conclusion
by the authorized person (body)
who appointed forensic veterinary
examination or involved a forensic
expert

Fig. 1. Steps of appointment and conduct
of forensic veterinary examination

Please note that the outlined steps
differ in subject, purpose, and methods.
Additionally, each of the stages has its own
components. Let’s describe each of them.

According to the right opinion of
M. H. Shcherbakovskyi, preparation of ma-
terials for forensic examination appoint-
ment is a system of procedural, organiza-
tional, tactical and technical actions for
collection, preparation and registration
of forensic research objects needed for

44 THCTPYKIS Ipo MpU3HAYeHHs Ta IpoBeeHHA ... . URL: https://zakon.rada.gov.ua/laws/show/

z0705-98#Text (date accessed: 25.03.2023).
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forensic examination *. As stated by the
author of this research, the specialist (ex-
pert) who is involved in the investigation by
an authorized person (body) is of particular
importance for forensic veterinary exam-
ination preparation. Most frequently, this
is scene inspection or inspection of a place
where the animal carcass was found *.

A favorable situation for a specialist’s
participation in investigative actions is as
follows: first, the specialist purposefully
helps the authorized person conducting
the pre-trial investigation in a proper sei-
zure of various material sources of infor-
mation since it is a specialist who possess-
es knowledge about features of objects and
about essential possibilities of conducting
subsequent forensic veterinary examina-
tion; secondly, the specialist is able to ex-
amine not individual objects and traces
artificially isolated from the environment
in which they were found for research in
laboratory conditions, but the entire set of
these traces, which form a comprehensive
understanding of a crime event. For ex-
ample, a description of distinguishing fea-
tures of a corpse (species, sex, age, breed),
evaluation of body, indicating a posture
and arrangement of various body parts of
the animal carcass, establishing cadaveric
phenomena (corpse cooling, rigor mortis,
livor mortis, cadaveric dessication, autol-
ysis, putrefactive changes); description
of the condition of the skin and its deriv-
atives, individual parts of the body and
organs accessible for inspection from the
outside; finding out localization and nature
of injuries, existence of blood-like traces

and other layers on the animal’s corpse
and on other objects found at the scene;
deathbed description. In light of the above,
the peculiarity of trace evidence is that it
can be studied as an independent, holistic
formation within the diverse system of sys-
tem-structural connections.

I step. Preparation of materials and
appointment of forensic veterinary
examination (involvement of a forensic
expert) by an authorized person (body)

The specifics of the first stage of appointing
forensic veterinary examination is to
investigate the event circumstances, put
forward versions about the event, identify
the physical source of information and
address a task for the forensic veterinarian.
This stage of preparation of materials
and appointment of forensic veterinary
examination includes stages, the list of
which is provided in fig. 2.

Let’s provide a more detailed descrip-
tion of each stage.

1. Adoption of a decision to appoint forensic
veterinary examination by an authorized
official

In order to make an informed decision
regarding the necessity of conducting
forensic veterinary examination within
a criminal proceeding, as well as to
determine its potential and effectiveness
for pre-trial investigation of offenses ¥,
it is necessary to analyze an investigative
situation, determine the mechanism of
the offense, and identify the interacting
objects.

45 Illep6akoBckuit M. I. CyzeGHbIe 9KCIIEPTU3bI: HA3HAYEHME, IIPOM3BO/CTBO, UCIIOIb30BAHLE :

y4eb.-IrpakT. mocob. Xapbkos, 2005. C. 187.

46 fIuenxo I. B. IIpobieMy BUKOPUCTAHHS CIEI[jaTbHUX BETEPUHAPHUX 3HAHbB I/ 9ac OIJSAY
Tpyna TBapWHU Ha MicIi rmozii Ta nuiaxu ix BupimeHHI. FOpuduunuil Haykosuil eneKMpoHHUIL
scypHan. 2023. Ne 1. C. 485—505. DOI: 10.32782/2524-0374/2023-1/114 (date accessed: 15.03.2023).

47 suenko L. B., Jlepeua JI. M. MOXJIHNBOCTI CyZ0BO-BeTePUHAPHOI €KCIIEPTU3U SIK HOBOTO BUJY
cyzoBux ekcrieptus. Teopisa ma npakmuka cydoeoi excnepmu3du i kpuminaaicmuxu. 2019. Bu. 19.
C. 550—567. DOI: 10.32353/khrife.1.2019.044 (date accessed: 15.03.2023).
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Stages of preparation of materials and forensic veterinary examination appointment

\i

by an authorized official

. Adoption of a decision to appoint forensic veterinary examination

Y

examination

. Singling out a specific subject of forensic veterinary

Y

on procedural features

. Determination of forensic veterinary examination category based

Y

examination along with

. Determining the order for appointing forensic veterinary

other forensic examinations

\i

. Choosing time for conducting forensic veterinary examination

Y

. Preparation of source information, obtaining objects and samples
for forensic veterinary examination

Y

examination

. Selection of the subject for conducting forensic veterinary

Y

. Issuance of a procedural document on forensic veterinary
examination appointment

\i

conducting subject

. Sending a procedural document on appointment of forensic
veterinary examination,

research objects and samples to the

\i

10. Determining feasibility of the presence of participants in process
during forensic veterinary examination

Y

11. Interaction between subjects involved in appointment and
conduct of forensic veterinary examination

Fig. 2. Stages of preparation of materials and forensic veterinary examination
appointment

Based on personal experience in foren-
sic veterinary examination, it should be
noted that quite often the subjects respon-
sible for appointing forensic examination
are not sufficiently familiar with its proce-
dure, especially investigators and inquiring
officers who may be appointing it for the

48 Iynkipigse M. C., OpsoBa T. A., Anenxko I. B.
SIBIB JKOPCTOKOTO ITOBO/IXKEHHST 3 TBAPUHAMU.

first time. Scientific and methodological
guidelines have been developed and pub-
lished to assist units of the National Police
of Ukraine in providing information on pe-
culiarities of appointing forensic veterinary
examinations and organization of proving
these facts in criminal proceedings *.

Ta iH. KpuMiHamicTUYHA XapaKTepHUCTHKA IIPO-
OcobnBOCTI IpU3HAYEHHs CYZ0BO-BeTepUHap-

HOI eKCIIepPTH3H Ta OpraHi3allisd JOoKasyBaHHSI IUX (AaKTiB y KpUMiHAJIbPHUX IIPOBA/PKEHHAX /
SIK 3aXMCTUTH TBAPHUH Bifl )KOPCTKOTO ITOBO/KEHHS: OpPTaHi3aliiiHi, KpUMiHa/IbHI, KpUMiHaJIb-
Hi IIpollecyajbHi Ta KPUMIHAJIICTUYH] aCIIeKTH : HayK.-MeTO/. peK. JJid miaposz. Hammoorinii

Vkpainu. Xapkis, 2023. 87 c.
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Forensic examinations are appointed
for two primary reasons: firstly, based on
direct provisions of the law, and secondly,
when establishing factual data relevant
to the case necessitates specific exper-
tise application. It should be emphasized
that assessing the cause of an animal’s
death (for example, in cases of improper
veterinary care) or determining harm
inflicted on health (for instance, excessive
presence of xenobiotics or any pathogens
in feeds or feed additives, particularly
those life-threatening to animals and
capable of causing poisoning), or estab-
lishing the severity of harm inflicted on an
animal’s health (such as physical injuries or
mutilation) etc., cannot be accomplished
by any means other than through conduct
of forensic veterinary examination with
the use of specific veterinary expertise *.

However, in the current Criminal
Procedure Code, there are no direct legal
norms on mandatory conduct of forensic
veterinary examination, unlike forensic
medical examination (Part 2 of Article
242 of the Criminal Procedure Code *°),
therefore we suggest amending Part 2 of
Art. 242 Grounds for expert examination of
the Criminal Procedure Code by adding
paragraphs 7 and 8 of the following content:

“7) establishing the cause of an animal’s
death;

8) ascertaining the severity of harm and
the nature of physical injuries inflicted on the
animal’s health.”

It worth noting that unjustified refusal
by an authorized person to appoint forensic

veterinary examination during pre-trial
investigation may result in an incomplete
examination of evidence, which in turn can
lead to the return of a criminal proceeding
for further investigation.

According to procedural legislation,
forensic examination (in particular,
forensic  veterinary examination) is
appointed upon the request of the parties
to a criminal proceeding, as well as on
behalf of the investigative judge, court,
or authorized person conducting pre-
trial investigation, in accordance with
the requirements of Part 1 of Article 242
of the Criminal Procedure Code *. The
Criminal Procedure Code also regulates
the procedure for involving a forensic
expert (Article 243), consideration by the
investigating judge of a motion to conduct
forensic examination (Article 244), and
conduct of forensic examination upon the
court ruling (Article 332 of the Criminal
Procedure Code) *.

The Civil Procedure Code stipulates:
appointment of expert examination by the
court (Article 103), passing of a ruling by
the court on the appointment of an expert
examination (Article 104), conducting an
expert examination at the request of the
case parties (Article 106), collection of
materials for expert examination (Article
107) %.

The Code of Commercial Procedure
of Ukraine envisages appointment of
expert examination by the court (Article
99), a ruling on the appointment of
examination (Article 100), conducting an

49 suenko I. B. [IpegMeT CyZ0BO-BeTepHHAPHOI €KCIIEPTHU3U Ta HOT0 3HAYEHHs B Teopii i mpak-
THIi cynoBoi ekcriepTusn. Haykosuil sichuk Yaceopodcvkozo HayionanvHoeo Yuisepcumenty. Ce-
pis Ilpaso. 2022. Bumn. 73. T. 2. C. 163, 165. DOI: 10.24144/2307-3322.2022.73.55 (date accessed:

25.03.2023).

50 KpuMiHaIbHUI NIPOIECYaNbHUIN KOZEKC ...
17#Text (date accessed: 25.03.2023).

51 Ibid.

52 Ibid.

53 LMBiNPHUHN MPOIECYATPHUN KOZEKC ... .
15#Text (date accessed: 02.03.2023).
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expert examination at the request of the
case parties (Article 101), collection of
materials for expert examination (Article
102) %,

The Code of Administrative Proceedings
of Ukraine stipulates appointment of an
expert examination by the court (Article
102), the court’s ruling on the appointment
of an expert examination (Article 103),
conducting an expert examination at the
request of the case parties (Article 104),
and collection of materials for expert
examination (Article 105) *.

Let us emphasize that the customer
of forensic veterinary examination must
specify in the motion specific questions
to which a forensic veterinarian should
provide answers. The subject responsible
for appointing forensic  veterinary
examination shall approve the request of
the participants in the process to order
and conduct forensic examination when
circumstances requiring expert analysis
may be relevant to a criminal proceeding
and cannot be established by other means
(i.e., interoggation, search, etc.). If the
motion on forensic veterinary examination
appointment is wholly or partially rejected,
the grounds for refusal must be justified.

2. Singling out a specific subject

of forensic veterinary examination

The subject of forensic veterinary
examination encompasses a set of factual
data and circumstances in a proceeding
(case) related to the harm inflicted on the
health and life of an animal (in particular:
the nature, mechanism, sequence, severity,
injuries inflicted before or after death,
and age of formation of physical injuries;

54 TocrofapChbKU IIPOLECYaTbHUN KOZEKC ... .

12#Text (date accessed: 02.03.2023).

55 KozeKc aZMiHICTPaTUBHOTO CYZOYHUHCTBA ...

15#Text (date accessed: 02.03.2023).

occurrence and spread of diseases; cause of
mutilation or death; defective provision of
veterinary care; safety and quality of feeds
and feed additives), which the forensic
veterinarian determines using specific
expertise in order to solve identification,
diagnostic, and situational tasks *.

Understanding the subject of forensic
veterinary examination enables the subject
of its appointment to:

+ formulate questions that simulta-
neously serve as tasks assigned to
the forensic expert for resolution;

+ outline the range of factual data
that should be established through
expert means;

+ provide the forensic science insti-
tution or private forensic expert
only with those material objects
that serve as physical data carriers
(within the subject matter of a spe-
cific forensic veterinary examina-
tion or multidsciplinary forensic
examination).

In practice, preference is given to
the integrated approach: simultaneous
consideration of multiple criteria allows
for accurate identification of the subject of
forensic veterinary examination and proper
formulation of a clear set of questions that
the forensic expert must address.

3. Determination of forensic veterinary
examination category based on procedural
features

The class, type and kind of forensic ex-
amination in accordance with its classi-
fication by specific expertise depend on
the nature of a data carrier (provided for
researching forensic examination object)

URL: https://zakon.rada.gov.ua/laws/show/1798-

. URL: https://zakon.rada.gov.ua/laws/show/2747-

56 Anenko I. B. [IpeameT cyZ0BO-BeTEPUHAPHOI €KCIIEPTU3H ... . C. 154—173. DOI: 10.24144/2307-

3322.2022.73.55 (date accessed: 01.04.2023).
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and the factual data and circumstances to
be established (forensic examination sub-
ject) ¥7. The categories of forensic veteri-
nary examination are also differentiated by
procedural features: preliminary (main),
additional, re-examination, commission,
or multidisciplinary. Research on objects
oftentimes necessitates the application of
specific expertise from several scientific
fields (for example, the establishment of
species affiliation of skeletal bones or indi-
vidual animal remains requires expertise
from veterinary science, biology, and mo-
lecular genetics; cases involving poisoning:
expertise from veterinary science, chemis-
try, and/or toxicology may be required). In
such cases, multidisciplinary forensic exam-
ination is appointed (for example, forensic
veterinary-biological, veterinary-molecu-
lar-genetic, veterinary-medical, or veteri-
nary-trace evidence, etc.).

The subject of re-examination or
additional  forensic  examination, in
addition to providing the examination
object(s), submits conclusions of previous
examinations with all annexes, as well as
additional materials related to forensic
examination subject collected after a pre-
liminary conclusion was provided. The
procedural document on appointing fo-
rensic examination (involving a foren-
sic expert) justifies reasons for such
appointment (clause 3.3, Section III,
Instructions No. 1 ). The expediency
of such a procedure is confirmed by the
author’s own practice as a forensic expert.

4. Determining the order for appointing
forensic veterinary examination along with
other forensic examinations

Forensic veterinary examination can be
a component of a set of different forensic

examinations related to the same object or
group of objects, comprehensive research
within a single forensic examination.
From an epistemological perspective,
these concepts are similar, but they have
procedural differences, although they
generally indicate an integrated approach
to forensic examination subject.

In such a set, the authorized person
conducting pre-trial investigation must
determine the order of conducting forensic
examinations: if the same objects need to
undergo different expert researches; if
results of one forensic examination will
determine results of others; if application
of destructive research methods to the
object will significantly alter its properties
and make it impossible (partially or
completely) to conduct re-examination
or other subsequent examinations. For
example, to calculate damages in the
case of bee mortality due to poisoning by
chemicals (pesticides) of fields with nectar-
bearing plants, it is necessary to first
determine the cause of insects’ death. This
can be achieved through expert research by
establishing a cause-and-effect relationship
between the presence of pesticides in
their bodies and in the soil and plants. It
is done through conducting a multidisci-
plinary forensic veterinary-toxicological
examination and only later forensic
economic examination may be appointed.
If necessary, in conjunction with other
forensic examinations in a criminal pro-
ceeding concerning the death of mammals,
the following are performed: first, forensic
veterinary examination (to determine
the pathomorphological changes in
the carcasses); forensic toxicological
examination (to exclude poisoning as
the cause of death) or forensic ballistic

57 CimaxoBa-€bpeMsH E. B. TeopeTUKo-IIpaBOBi Ta METOZOJIOTIUHI 3acaZil KOMILJIEKCHUX CYZO-
BO-€KCIIepTHUX JOCTi/KeHb : AUC. ... J-pa IopuJ. HayK. Xapkis, 2017. C. 71—90.
58 IHCTpPYKLisg IIpo IpU3HAYEHH Ta NpoBeAeHHs ... . URL: https://zakon.rada.gov.ua/laws/show/

70705-98#Text (date accessed: 02.03.2023).
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examination (to determine the cause of
death: gunshot or explosive trauma) and
forensic merchandising examination (to
calculate the value of dead animals) based
on the results of previously conducted ex-
aminations. Due to the use of destructive
methods (i.e., when dissecting the organs
of an animal’s carcass, etc.) while forensic
veterinary examination, it is customary
to photograph (according to the rules of
forensic photography) all research steps
and include photographs as annexes to the
expert conclusion.

5. Choosing time for conducting forensic
veterinary examination

Criminal procedural legislation does not
establish time limits for appointing any
forensic examination, including forensic
veterinary examination. This is the task of
forensic examination appointing authority
who considers the specific situation and
tactical considerations (anticipated volume
and nature of evidentiary information).
The main priority is, on the one hand, the
timely scheduling of forensic examinations
in order to avoid delays in the investigation,
and on the other hand, to prevent
irreversible changes to objects of research.
For example, in the animal’s carcass ¥
processes of autolysis and putrefaction
develop within one day * (during the late
postmortem period) due to the action
of rapidly multiplying microorganisms
and enzymes in the tissues. As a result,
organoleptic, physical, and chemical
characteristics of the organs and tissues
change, which can distort the assessment of
macro- and microscopic features and lead
to errors in forensic veterinary diagnosis
as well as complicate determination of the

mechanism of injury and time of death,
etc. % In addition, the complexity of
research in forensic veterinary examination
means that it takes a long time to carry out.
The subsequent (re-examina-
tion, additional) forensic veterinary
examination can be hindered even by
freezing because during the freezing and
thawing process, crystals of the frozen
liquid partially damage the tissues,
leading to changes in tissue coloration
and elasticity. As a result, specific features
that could be pathognomonic for certain
types of injuries or diseases that caused the
animal’s death are significantly lost. What
is more, freezing of the carcass of an ani-
mal which death resulted from poisoning
can completely or partially destroy poi-
son traces, making it difficult to detect
it in organs and tissues even with the use
of high-precision technical devices, thus
preventing reaching an accurate conclusion
as to the cause of the animal’s death.
Freezing of the carcass of an animal
which death resulted from the action of
a pathogenic agent, alters or destroys
the pathomorphological picture, which
prevents the correct establishment of a
forensic veterinary diagnosis and provision
of an expert conclusion in a probable form.
Any postmortem changes in an animal’s
carcass, in the case of its cooling, freezing
or deep-freezing, affect not only the expert
evaluation and establishment of forensic
veterinary diagnosis of fractures of skel-
eton bones, dislocations of joints, as well
as rupture of muscles, ligaments, tendons,
synovial bursas, internal organs, etc.
The most optimal solution (due to the
inability to conduct forensic veterinary
examination as quickly as possible) isto cool

59 An animal carcass is considered fresh within 24 hours at ambient temperature of +18 °C.

60 Yatsenko I., Kazantsev R. Cytomorphological characteristics of necroptates of internal organs of
dogs in the early post-mortem period in the aspect of forensic veterinary examination. Ukrainian
Journal of Veterinary Sciences. 2022. Vol. 13. No. 4. Pp. 60—74. DOI: 10.31548/ujvs.13(4).2022.60-74

(date accessed: 02.03.2023).
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the animal carcass ( 0...+4°C) for a period of
2-3 days. If there is a need to preserve the
animal carcass for alonger period, it should
be frozen (at a temperature of 0...-2°C) or
deep-frozen (at -8 °C). To temporarily store
animal carcasses, itis necessary to establish
refrigeration chambers (for example, in
animal shelters, laboratories of the State
Service of Ukraine for Food Safety and
Consumer Protection, or forensic science
institutions of the Ministry of Justice
of Ukraine), which can be accessed by
authorized individuals or body conducting
pre-trial investigations regarding offenses
against animals. For example, specialists
of the NSC «Hon. Prof. M. S. Bokarius FSI»
perform forensic veterinary autopsy at the
municipal utility Animal Treatment Center
(the corpses of animals undergoing expert
examination are temporarily stored there
in a refrigerating chamber) according to
the agreement between the institutions.

The same applies to the immediate
forensic veterinary examination of a living
animal undergoing expert examination:
as time passes, wounds heal, bruises
disappear, and the morphology of scar
tissue on the skin changes, which either
makes it impossible to determine the time
of injury formation or makes the expert
conclusion more probable. If an immediate
forensic veterinary examination is not
possible, the authorized person (body)
conducting pre-trial investigation may
involve specialists in the relevant field of
veterinary medicine who hold a specialist
or master’s level of education. These
specialists provide information on the
results of their examinations in a written
advisory report with their personal
signature, duly certified. It is worth noting
that these specialists do not determine
the severity of the harm inflicted on the
animal’s health .

Therefore, the subject of forensic
veterinary  examination appointment
should collect case materials as soon as
possible, adopt a procedural document on
forensic examination appointment and
send them to the expert institution for
execution.

It is necessary to appoint forensic
veterinary examination as quickly as
possible for several reasons. Firstly,
conducting forensic examination and
preparing the expert conclusion requires a
certainamountoftime, whichisdetermined
by research complexity. Another criterion
for readiness of the authorized person
or body to carry out forensic veterinary
examination is collection of all necessary
materials in full scope. Thus, if the object
of the forensic veterinary examination is an
animal carcass, the appointing subject must
organize an inspection of the carcass at the
scene with the participation of a forensic
veterinarian and draw up a corresponding
inspection report; if the animal that
received veterinary care at a veterinary
clinic is alive, then veterinary documents
(medical history or medical card of the
sick animal, etc.) should be collected and
included in a criminal proceeding; if the
object of forensic veterinary examination is
feeds or feed additives: involve a specialist
in veterinary medicine to examine them
on-site, collect samples for laboratory
analysis and package them.

6. Preparation of source information,
obtaining objects and samples for forensic
veterinary examination

This is an important procedural stage that
significantly affects the quality of expert
research and substantiation of the expert
conclusion. All information sources need-
ed for forensic veterinary examination ap-
pointment should be categorized as proce-

61 suenxo L. B., I[Tapunoscekuii O. I. [IpaBuia CyZ0BO-BeTEPHHAPHOIO BU3HAYEHHS CTYIIEHS TDK-
KOCTi LIIKOZ Y, 3aII0ZisTHOI 3ZI0pOB’I0 TBAPHHU (MeTOANYHI pekoMeH alil). Xapkis, 2022. 47 c.
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dural (judgment of the investigating judge
or court, records of investigative actions,
research objects, samples for comparative
analysis, conclusions of the preliminary
forensic veterinary examination, materials
of a criminal proceeding [upon the motion
of the forensic expert]: inspection records
with annexes, records of physical evidence
seizure of, etc.) and non-procedural (legal
regulations and subordinate documents,
standards, collections, literature sources,
software products, etc.).

Source information must meet general
conditions: admissibility, meaning it must be
suitable from the standpoint of the legality
of sources, techniques, and methods of ob-
taining it (Art. 86 of the Criminal Procedure
Code of Ukraine ¢, Art. 78 of the Civil Proce-
dure Code of Ukraine %, Art. 77 of the Code of
Commercial Procedure of Ukraine *, Art. 74
of the Code of Administrative Proceedings
of Ukraine %); adequacy : if there is a con-

62 KpuMiHaibHUI IIPOIeCyaJbHUN KOZEKC ... .

17#Text (date accessed: 02.03.2023).
[IVBIJIBHUI IIPOLIECYaJbHUN KOJEKC ...
15#Text (date accessed: 02.03.2023).

63

64
12#Text (date accessed: 02.03.2023).
65
15#Text (date accessed: 02.03.2023).
66
17#Text (date accessed: 02.03.2023).
[IVBIJIBHUI IIPOLIECYaJbHUN KOJEKC ...
15#Text (date accessed: 02.03.2023).

67

68
12#Text (date accessed: 02.03.2023).
69
15#Text (date accessed: 02.03.2023).
[IVBiJIBHUI IIPOLIECYaJbHUN KOJEKC ...
15#Text (date accessed: 02.03.2023).

70

71
12#Text (date accessed: 02.03.2023).
72
15#Text (date accessed: 02.03.2023).
[IVBIJIBHUI IIPOLIECYQJBHUN KOJEKC ...
15#Text (date accessed: 02.03.2023).

73

74
15#Text (date accessed: 02.03.2023).

TocriofapChbKUi IIPOLleCyaJbHUN KOZEKC ... .
Kozekc afMiHICTPaTUBHOIO CyZOYMHCTBA ... . URL:
KpuMiHaNIbHUN IIPOLIeCYaIbHUN KOJEKC ... .
. URL:
TocrofapChbKUi IIPOLleCyaJbHUN KOZEKC ... .
Kozekc afMiHICTPaTUBHOIO CyZOYMHCTBA ... . URL:
. URL:
TocriofapChbKUil IPOLleCyaJbHUN KOZEKC ... .
Kozekc aMiHICTPAaTUBHOIO CyZOYUHCTBA ... . URL:
. URL:

Kozekc aMiHICTPAaTUBHOIO CyZOYUHCTBA ... . URL:

nection with a specific case (Art. 85 of the
Civil Procedure Code of Ukraine , Art. 77
the Civil Procedure Code of Ukraine ¢,
Art. 76 the Code of Commercial Procedure
of Ukraine %, Art. 73 the Code of Adminis-
trative Proceedings of Ukraine %); reliability:
compliance with true case circumstances,
certainty of origin (Art. 79 of the Civil Proce-
dure Code of Ukraine 7, Art. 78 of the Code
of Commercial Procedure of Ukraine ™,
Art. 75 of the Code of Administrative Pro-
ceedings of Ukraine 7), sufficiency (Art. 80
of the Civil Procedure Code of Ukraine 7,
Art. 76 the Code of Administrative Proceed-
ings of Ukraine ™) and representativeness :
quality and quantity corresponding to re-
search methodological requirements.

The question of the scope of informa-
tion provided to the forensic veterinarian
is carefully considered and determined on
a case-by-case basis by the appointing au-
thority. The forensic veterinarian also has

URL: https://zakon.rada.gov.ua/laws/show/4651-

. URL: https://zakon.rada.gov.ua/laws/show/1618-

URL: https://zakon.rada.gov.ua/laws/show/1798-
https://zakon.rada.gov.ua/laws/show/2747-
URL: https://zakon.rada.gov.ua/laws/show/4651-
https://zakon.rada.gov.ua/laws/show/1618-
URL: https://zakon.rada.gov.ua/laws/show/1798-
https://zakon.rada.gov.ua/laws/show/2747-
https://zakon.rada.gov.ua/laws/show/1618-
URL: https://zakon.rada.gov.ua/laws/show/1798-
https://zakon.rada.gov.ua/laws/show/2747-
https://zakon.rada.gov.ua/laws/show/1618-

https://zakon.rada.gov.ua/laws/show/2747-

85


https://doi.org/10.32353/khrife.1.2022.06

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

the right to submit a motion for the provi-
sion of additional materials (para. 3 of cl. 2.1
of Sec. II of Instructions No. 1 7).

In accordance with para. 1 of cl. 2.1 of
Section II of Instructions No. 1 7, the ap-
pointing subject of forensic veterinary exam-
ination shall provide the forensic expert with
materials related to forensic examination
subject (including records of investigations,
veterinary documents, etc., containing fac-
tual information about the research object).
The procedural document on forensic veter-
inary examination appointment (specifically
the contract with a private forensic veterinar-
ian or expert institution) must specify the list
of objects provided for forensic examination.
The customer of forensic veterinary exam-
ination is obliged to guarantee reliability of
all materials submitted for forensic exam-
ination, eliminate any misinterpretations re-
garding the same objects, as well as prevent
procedural failures during collection and fix-
ation of evidence, violation of rules for han-
dling physical evidence and its substitution.
For example, the name of an animal under-
going examination, tattoo number, address
where the animal was seized, etc., should not
differ within a single document and across
all documents provided to the forensic vet-
erinarian for forensic examination. (Expe-
rience confirms that inaccuracies in these
data, which investigators may make when
appointing forensic veterinary examination,
negatively impact the speed and effective-
ness of forensic examination.)

Depending on the circumstances, ma-
terials for conducting forensic veterinary
examination are submitted personally, by
a courier, mail, directly from the place of
their storage or location. During prepara-
tion of materials for conducting forensic
veterinary examination, the authorized per-

son or body conducting the pre-trial investi-
gation must:

« define the scope of research objects:
physical evidence;

«  obtain comparison samples to solve
identification tasks, including the
involvement of a veterinary med-
icine expert, especially during in-
spection of the scene;

«  clarify source data;

+ to delineate the part of the crim-
inal proceeding materials that is
relevant for establishing the facts
necessary to provide an objective,
well-founded, accurate and truthful
conclusion of the forensic expert.

We share the viewpoint of S. F. Briu-
khan 77 that the level of professional knowl-
edge and skills in the field of forensic sci-
ence of a person (body) appointing forensic
examination is important for preparation of
materials and formulation of questions to
the forensic expert.

The key to successful conduct of foren-
sic veterinary examination and resolution of
questions addressed to a forensic expert lies
in the proper and qualitative collection of
physical evidence. Additionally, the foren-
sic expert is provided with case files which
content depends on the questions posed for
forensic examination.

Therefore, ensuring authenticity, com-
pleteness and quality of objects submitted
for forensic examination falls within the
competence of an authorized person (body)
responsible for appointing forensic veteri-
nary examination. It is the duty of the foren-
sic veterinarian to conduct a comprehensive,
thorough, and objective research on objects.

Let’s emphasize that the legal basis for
selection of samples for forensic examina-
tion is the relevant legislation norm, as well

75 IHCTpPYKLisg IIpo IpU3HAYEHHS Ta NpoBeAeHHd ... . URL: https://zakon.rada.gov.ua/laws/show/

70705-98#Text (date accessed: 02.03.2023).

76 IHCTpPYKLisg IIpo IpU3HAYEHHS Ta NpoBefeHHd ... . URL: https://zakon.rada.gov.ua/laws/show/

70705-98#Text (date accessed: 02.03.2023).
77 Bproxaus C. @. Op. cit.
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as a procedural document, which can be
a judgement of the investigating judge or
court and also a ruling of the investigator or
inquiring officer.

The document on forensic examination
appointment specifies: a person who will re-
ceive samples; which specific samples and
in what quantity are provided; when and to
whom samples are transferred after their
receipt.

For forensic veterinary examination, se-
lection of samples from multiple pieces of
physical evidence (including feeds and feed
additives) is carried out in compliance with
provisions of the Procedure for Sampling
Animal, Plant, and Biotechnological Origin
Products for Research Purposes ® (hereinaf-
ter: the Procedure for Sampling Products), Pro-
cedure for Sampling and Transportation (Dis-
patch) of Samples to Authorized Laboratories
for the Purposes of State Control  (herein-
after: the Procedure for Sampling and Trans-
portation), as well as the Rules on Sampling
Pathological Material, Blood, Feeds, Water,
and their Dispatch for Laboratory Analysis
(hereinafter: the Rules on Sampling Pathologi-
cal Material) with mandatory mention of the
last name of the specialist who participated
in the sampling of such samples.

Each research object and sample are
placed in a clean inert container (which en-
sures proper protection against contami-
nation and damage during transportation),

registered with the date and place of their
collection, sealed at the collection site, and
labeled with explanatory inscriptions and
identification code (corresponding to the
identification code of the sampling act, al-
lowing identification of the batch or portion
of animal feeds or feed additives from which
samples were taken) on the packaging (see
Fig. 3-4); a sampling act should be drawn up
and indicated in the scene inspection record. The
procedure for sampling samples and items in
a criminal proceeding is established in accor-
dance with provisions on granting provisional
access to items and documents (Arts. 160-166
of the Criminal Procedure Code ).

Fig. 3. A packaged forensic veterinary
examination object with an explanatory
inscription written on paper (from
the archives of the NSC «Hon. Prof.
M. S. Bokarius FSI»)

78

79

80

81

Topsitok BifOOPY 3paskiB MPOAYKII TBAPUHHOIO, POCAMHHOIO i BiOTEXHOJOTIYHOTO II0XO-
JUKEHHS JJIS IPOBEJIEHHS JOCTi/KEHD : 3aTB. [loctaHoBoI0 KMV Big 14.06.2002 p. Ne 833. URL:
https://zakon.rada.gov.ua/laws/show/833-2002-% D0%BF#Text (date accessed: 02.03.2023).
IMopsiox BigGOPY 3paskiB Ta ix mepeBe3eHHs (IepeCrIaHHs) 40 YIIOBHOBAKEHUX 1abopaTopiit
A4 11ieil ep>kaBHOTO KOHTPOJTIO © 3aTB. HaKa3oM MiHarpomosiTuku Vkpainu Bizg 11.10.2018 p.
Ne 490. URL: https://zakon.rada.gov.ua/laws/show/z1464-18#Text (date accessed: 02.03.2023).
[IpaBuia BiZbopy 3paskiB IaTOJOTIHHOTO MaTepiany, KpoBi, KOPMiB, BOAY Ta IepeCcUIaHHS iX
JJIs1 1abOPATOPHOIO JOCITI/PKEHHS © 3aTB. TOJIOB. JlepxenBeTMeuurHN MiHCIIbrocmposy
Vkpainu Biz 15.04.1997 p. Ne 15-14/111. URL: http://vetlabkr.pp.ua/Content/files/%D0%9F%D1%
80%D0%B0%D0%B2%D0%B8%D0%BB%D0%B0%20%D0%B2%D1%96%D0%B4%D0%B1%D0
%BE%D1%80%D1%83%20%D0%B7%D1%80%D0%B0%D0%B7%D0%BA%D1%96%D0%B2%20
%D0%BF%D0%B0%D1%82%D0%BE%D0%BB%D0%BE%D0%B3%D1%96%D1%87%D0%BD%
DO%BE%D0%B3%D0%BE%20%D0%BC%D0%B0%D1%82%D0%B5%D1%80%D1%96%D0%B0
%D0%BB%D1%83.pdf (date accessed: 02.03.2023).

KpumMmiHanpHUI IpoliecyalbHUI Kogekc ... . URL: https://zakon.rada.gov.ua/laws/show/4651-
17#Text (date accessed: 02.03.2023).
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Fig. 4. General view of evidence packaging to be sent to a forensic veterinarian:
a) front side; b) back side (from the archives
of the NSC «Hon. Prof. M. S. Bokarius FSI»)

In a criminal proceeding, obtaining
samples for examination is regulated by
Article 245 2, and collection of samples
from items and documents is governed by
Arts. 160-166 of the Criminal Procedure
Code ®. In a civil proceeding, collection
of materials for expert examination
is regulated by Article 107 of the Civil
Procedure Code %, in a commercial
proceeding: by Art. 102 of the Code of
Commercial Procedure of Ukraine *, in
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Kozekc azMiHICTpaTUBHOTO CYZOYMHCTBA ...

an adminstrive proceeding: by Art. 102 of
the Code of Administrative Proceedings
of Ukraine *. When determining which
specific materials are necessary for
conducting forensic examination, the
court takes into account opinions of the
parties involved and may also consider the
opinion of the appointed forensic expert.
Necessary materials are provided to the
expert, although copies of these materials
may be retained in the case files.

URL: https://zakon.rada.gov.ua/laws/show/4651-

URL: https://zakon.rada.gov.ua/laws/show/1618-

. URL: https://zakon.rada.gov.ua/laws/show/1798-
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A forensic expert is not entitled
to independently collect materials for
conducting forensicexamination (including
forensic-veterinary), nor to selectively
choose source data that are ambiguously
reflected in materials provided to him/her
(Pt. 4 of Art. 69 of the Criminal Procedure
Code of Ukraine ¥; Pt. 2 of Art. 107 of the
Civil Procedure Code of Ukraine %, Art. 102
of the Code of Commercial Procedure
of Ukraine ¥ and Art. 105 of the Code of
Administrative Proceedings of Ukraine *;
para. 4 of cl. 2.3 of Sec. II of Instructions
No. 1 *!). When deciding which materials
to submit for forensic examination, the
court (if necessary) also resolves the issue
of obtaining relevant materials.

The forensic expert must ensure pres-
ervation of forensic examination object; if
not, he/she should obtain an appropriate
permission from a person (body) who ap-
pointed forensic examination or involved
a forensic expert (cl. 3 of Part 5 of Art. 69 of
the Criminal Procedure Code of Ukraine *%;

87 KpuMiHaIbHUI IIPOIeCyaJbHUN KOZEKC ... .
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Pts. 3and 4 of Art. 108 of the Civil Procedure
Code of Ukraine *%, Art. 103 of the Com-
mercial Procedure of Ukraine **, Art. 106
the Code of Administrative Proceedings of
Ukraine *; para. 7 of cl. 2.2 of Sec. II of In-
structions No. 1 %).

Let’s stress that obtaining permission
to use destructive research methods
prolongs terms of conducting forensic
examination (including forensic veterinary
examination). So, in order to save time,
it is more expedient to immediately
outline such permission in a procedural
document (judgment or ruling) on forensic
examination appointment ¥’.

Therefore, the appointing authority of
forensic veterinary examination should
adhere to the following basic rules when
preparing objects and materials for
analysis:

1) to collect samples of pathological
material, blood, feeds, water, and
dispatch them for laboratory analysis
with involvement of a specialist in
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veterinary medicine in conformity with
the Rules on Sampling *;

2) to send significantly voluminous or
massive research objects and objects
for comparative analysis as samples to
a forensic expert;

3) to dry and transport animal excrements
and manure in closed -containers
weighing 100-120 grams;

4) to send the carrier item (such as a gauze
swab, cotton, etc.) when examining
micro-objects;

5) to cover areas on carrier objects with
stains or traces of biological origin, use
clean paper and secure the edges of
an object (proceed similarly in case no
traces are found, but their presence is
possible) %

ensure inspection by a forensic expert

of the research object at the location of

the latter (if it is impossible to deliver
the object). In this case, the subject
of forensic veterinary examination
appointment is obliged to transport

a forensic expert to the place of object

storage, to ensure free access to it and

to create conditions necessary for
conducting forensic examination.

If it is necessary to preserve the object

at the crime scene, the authority responsi-

ble for the appointment of the forensic vet-
erinary examination or the involvement of

6

~

a forensic expert shall organize its protec-
tion and take measures to preserve an ob-
ject. She/He indicates it in the scene inspec-
tion report or in a document on relevant
examination appointment.

Furthermore, a subject responsible for
forensic veterinary examination appoint-
ment or involvement of a forensic expert
must promptly respond to the need for addi-
tional materials, collection, and documen-
tation of new evidence.

In a criminal proceeding, samples are
taken for forensic examination by an autho-
rised person conducting a pre-trial investi-
gation or at the request of an investigating
judge who appointed forensic veterinary ex-
amination. During the trial stage of a case,
taking of samples shall be carried out by the
court or, at its request, by a specialist in vet-
erinary medicine (Art. 245 the Criminal Pro-
cedure Code of Ukraine ), for instance, by
an employee of a respective accredited lab-
oratory (the SSUFSCP, SMSU, etc.), who pos-
sesses special knowledge and skills in sam-
ple collection (the forensic expert acquires
legal status of a specialist after such involve-
ment: see Art. 71 the Criminal Procedure
Code of Ukraine ', Art. 74 the Civil Proce-
dure Code of Ukraine %%, Art. 71 the Code
of Commercial Procedure of Ukraine %
Art. 70 the Code of Administrative Proceed-
ings of Ukraine '*).

98 IIpaBuia Bif0Opy 3paskiB maTosorivHoro marepiany ... . URL: http://vetlabkr.pp.ua/Content/fi
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%D1%96%D0%B0%D0%BB%D1%83.pdf (date accessed: 02.03.2023).
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In a civil, commercial, and administra-
tive proceeding (if the court appoints foren-
sic veterinary examination), all necessary
materials are provided by the court. In the
event that a party to the case initiates fo-
rensic examination, it is his/her obligation
to provide relevant case materials to either
the expert institution or a private foren-
sic expert (Pt. 1 of Art. 107 the Civil Proce-
dure Code of Ukraine **°, Art. 102 the Code
of Commercial Procedure of Ukraine %
and Art. 105 of the Code of Administrative
Proceedings of Ukraine 177).

Only originals or properly certified
copies of veterinary documents should be
provided for examination purposes. These
copies must be signed by a veterinarian who
treated an animal and should be compiled
in accordance with originals. The originals
should exhaustively outline information
about the nature, location, and clinical pre-
sentation of injuries, as well as other nec-
essary information that is vital for forensic
examination %,

Let us note that fiscal receipts for pay-
ment for veterinary services indicating
names and costs of veterinary drugs, as well
as other similar materials, are not consid-
ered veterinary documents and therefore
do not hold any significance for conduct-
ing forensic veterinary examination (at the
same time serving as evidence of veterinary
services provision). Veterinary documents
include: an extract from the register of sick
animals; an extract from the animal’s am-
bulatory medical record or from medical
history (epicrisis) if the animal has received
treatment or undergone clinical examination
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prior to forensic veterinary examination ap-
pointment; results of blood, urine, milk, and
other biological fluid tests; protocols of ultra-
sonography, endoscopy, radiography, mag-
netic resonance imaging, and spiral comput-
ed tomography examinations, etc.

In order to establish, for example, ani-
mal mutilation, an authorized person (body)
carrying out pre-trial investigation may pro-
vide the forensic expert with the animal’s
photos (with a detailed description provid-
ed by the veterinarian who examined the
animal immediately after infliction of the
injury, attached to a criminal proceeding or
a case on other types of legal proceedings).
However, this is only done in exceptional
cases where signs of mutilation are evident
and it is not possible to bring the animal to
the forensic expert 1.

In the case of appointing an additional
examination or forensic veterinary re-ex-
amination at this stage, the forensic expert
must be provided with conclusions of pre-
vious forensic examinations, including their
appendices, as well as additional materials
related to the subject of the forensic veter-
inary examination and collected after pre-
liminary forensic examination.

Within the scope of our research, the
position is important that conducting foren-
sic veterinary examination will have much
more effectiveness, validity and result in
much lower risk of making an expert error
compared to the research based on proceed-
ing (case) materials.

Since obtaining samples and/or objects
of research is an investigative action in
a criminal procedure, execution of a rele-

URL: https://zakon.rada.gov.ua/laws/show/1618-
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vant ruling or judgment is obligatory. The
record drawn up on the basis of the results
of obtaining samples is signed by all partic-
ipants of a specified procedure. In the case
of a person’s refusal to sign, the authorized
person (body) must make a corresponding
entry in the record. Received samples are
attached to the record in a packaged and
sealed form. In the procedural document,
it is necessary to specify precise names,
quantities, weight, and other distinctive in-
dividual features of each object being sub-
mitted for forensic veterinary examination
(for example: To familiarize the forensic ex-
pert with materials from a criminal proceed-
ing, provide one cardboard box containing the
dog’s body for forensic examination).

If case materials contain information
regarding peculiarities of identification,
seizure, and preservation of examination
object, or other circumstances that could
affect its properties and features, it should
be indicated in a procedural document (for
example: “After the death, the cat’s corpse was
kept frozen for five days” or “The animal’s
corpse was submitted for forensic examination
after exhumation”).

In the lack of the ability to provide fo-
rensic veterinary examination object to a
forensic expert, the forensic veterinary ex-
amination is performed on the basis of pho-
tographs or other copies of the object, its
descriptions, and other materials attached
to a case in compliance with the stipulated
legal procedure, as long as it does not con-
tradict the methodological approaches to
conducting forensic veterinary examina-
tion (for example, if the animal’s carcass
was dissected in the SSUFSCP laboratory
in case of suspicion that the animal’s death
resulted from a disease, including an infec-

tious one, the carcass of such an animal is
subjected to cremation, and the customer is
issued a research protocol. This protocol is
attached to a proceeding by the authorized
person (conducting investigation) and may
subsequently become forensic veterinary
examination subject. It is stated in the pro-
cedural document on forensic veterinary
examination appointment (involvement of
a forensic expert) or is notified in writing
to the forensic expert (cl. 3.5, Section III,
Instructions No. 1 1%9),

After conducting forensic veterinary
examination, the forensic expert attaches
packed and sealed forensic examination
objects to her/his conclusion, specifies
them in an accompanying document, and
returns them to the subject that appointed
forensic examination (involved a foren-
sic expert). For instance, in the Rules for
Forensic Veterinary Examination of Animal
Carcasses ' methodological guidelines de-
veloped by the author of this paper in col-
laboration, it is stipulated that the animal
carcass or its remains after examination,
as well as documentary materials of a pro-
ceeding, should be returned to a person
who appointed forensic examination.

Therefore, S. F. Briukhan’s viewpoint
that the guarantee of research complete-
ness and a reasoned categorical conclu-
sion of the forensic expert is first of all the
provision of samples for forensic examina-
tion in a sufficient quality, of the required
quality and of unquestioned origin, etc., is
valid. Thus, investigators and judges must
constantly improve their knowledge and
skills regarding rules for preparing mate-
rials for forensic examination by receiving
appropriate consultations and involving
specialists 2.
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If the court reverses the ruling on ap-
pointing forensic veterinary examination,
the forensic expert is obliged to immedi-
ately return to the court materials and oth-
er documents used for conducting such
examination. (Pt. 4 of Art. 107 of the Civil
Procedure Code of Ukraine ' and Art. 105
of the Code of Administrative Proceedings
of Ukraine ) Pt. 5 of Art. 102 of the Code of
Commercial Procedure of Ukraine '%).

There is no provision in procedural leg-
islation that would require a private forensic
expert or an expert institution to immedi-
ately return materials and other documents
used for conducting forensic examination
to the participant in a case (forensic ex-
amination customer who involved a foren-
sic expert). In this connection, we suggest
amending Art. 107 Collection of materials for
expert examination of the Civil Procedure
Code of Ukraine !¢ and Art. 105 Collection of
materials for expert examination of the Code
of Administrative Proceedings of Ukraine
with Pt. 5, Art. 102 Collection of materials for
expert examination of the Code of Commer-
cial Procedure of Ukraine '8 with Pt. 6 of the
following content:

“On the demand of the participant in a case
(forensic examination customer who involved
the forensic expert independently), an involved
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forensic expert is obliged to immediately return
materials and other documents used by him/
her for forensic examination.”

7. Selection of the subject for conducting
forensic veterinary examination

The involvement of a forensic expert and
conduct of forensic examination are inves-
tigative actions, specifically provided by
legislation as a special form of obtaining
new information that is significant for all
types of court proceedings (criminal, civil,
commercial, and administrative).

Among forensic science institutions un-
der the Ministry of Justice of Ukraine, only
NSC «Hon. Prof. M. S. Bokarius FSI» con-
ducts forensic veterinary examination: you
can find information about the list of ob-
jects, tasks, and issues solved through this
type of forensic examination in the labora-
tory of physical, chemical, biological, and
veterinary examinations on the institution’s
website.

Private forensic experts who are certi-
fied in the expert specialization 18.1 Foren-
sic Veterinary Examination (as of today, there
is only one such specialist in Ukraine) also
have the right to conduct forensic veteri-
nary examination, even if they do not work
in a state specialized expert institution .
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It's worth noting that selection of
a state expert institution or a private fo-
rensic expert is the right of the subject
appointing forensic examination. Thus, in
civil (Pt. 3 of Art. 103 of the Civil Procedure
Code of Ukraine ), commercial (Pt. 3 of
Art. 99 of the Code of Commercial Proce-
dure of Ukraine '*!), and administrative
(Pt. 3 of Art. 102 the Code of Administra-
tive Proceedings of Ukraine '*) proceed-
ings, during appointment of forensic ex-
amination by the court, a forensic expert
or expert institution are chosen by mutual
agreement. If no agreement is reached, the
choice is up to the court.

The authorized person (body) sends
a copy of a procedural document on foren-
sic examination appointment (ruling or
order) to the expert institution, in which
the forensic expert is notified of the crim-
inal liability for misleading (Art. 384 of
the Criminal Code of Ukraine '**) a court
or other authorized person (body), for re-
fusal of a forensic expert to perform their
duties (Art. 385 of the Criminal Code of
Ukraine '**), and also gives permission to
use destructive research methods '».

Veterinary medicine professionals
who are not certified forensic experts but
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15#Text (date accessed: 02.03.2023).

possess theoretical knowledge and practi-
cal skills in the field of forensic veterinary
medicine (often veterinary discipline lec-
turers at higher education institutions or
employees of research institutions) may
also be involved in performing forensic
examination as forensic experts. Such spe-
cialists acquire the status of a forensic ex-
pert, in particular of a forensic veterinary
expert, only after the issuance of a proce-
dural document by the subject responsible
for forensic veterinary examination ap-
pointment (Part 1, Article 7 of the special-
ized Law %),

8. Issuance of a procedural document on fo-
rensic veterinary examination appointment

In a criminal proceeding, forensic exam-
ination appointment is legally formalized
by drafting a procedural document: a judg-
ment by an investigative judge (court) or
aruling by a public prosecutor (investigator
or inquiring officer), which are procedural
decisions (Pt. 1 of Art. 110 of the Crimi-
nal Procedure Code of Ukraine ¥, Chp. 9
of Sec. II of the Civil Procedure Code of
Ukraine '*® and the Code of Administrative
Proceedings of Ukraine *). In conformity
with Pt. 3 of Art. 110 of the Criminal Proce-
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dure Code of Ukraine ** a ruling is issued
in cases stipulated by this code, as well as
when the investigator, inquiring officer or
public prosecutor deems it necessary.

To conduct forensic examination, a fo-
rensic expert is involved, in particular a fo-
rensic veterinarian (Article 243 of the Crim-
inal Procedure Code **!). Thus, the defense
can appeal to the investigating judge with
a motion to conduct forensic examination if
the prosecution did not involve an expert to
resolve issues that are essential for a crimi-
nal proceeding, or if the prosecution asked
the expert questions that do not allow a full
and appropriate opinion on the issues to be
examined, or there are sufficient grounds
to believe that a forensic expert involved by
the public prosecution lacks the necessary
knowledge, is biased or for other reasons
will provide or provided an incomplete or in-
correct conclusion (cl. of 1 Pt. 1 of Art. 244 of
the Criminal Procedure Code of Ukraine %?).
We share the viewpoint of I. V. Hloviuk %
concerning the need to improve the proce-
dure for considering the defense counselor’s
motion by the investigating judge on a foren-
sic expert’s involvement.

The motion shall be considered no later
than five days from the date of its receipt

130 KpuMiHaIpHUHM IPOLIECYIbHUN KOZEKC ... .

17#Text (date accessed: 02.03.2023).
131 Ibid.
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133 I'moBroxk I. B. Posrngg caiguum

CyAZe0  KJIOIOTAaHHS

by the investigating judge of the local court
within whose territorial jurisdiction the
pre-trial investigation is conducted (Pt. 3
of Art. 244 of the Criminal Procedure Code
of Ukraine *¥). A ruling of an investigating
judge on assigning an expert examination
shall include the questions posed before
the expert by the person who has filed the
respective motion. The investigating judge
shall have the right to not include the ques-
tions posed by the person who has filed
the respective motion into his ruling, hav-
ing provided reasons for such decision,
where the answers to such questions are
not related to the criminal proceedings or
are irrelevant for the court proceedings.
(Pt. 7 of Art. 244 of the Criminal Procedure
Code of Ukraine '*%). Where necessary, the
investigating judge shall have the right on
obtaining samples for examination (Pt. 8
Art. 244 the Criminal Procedure Code of
Ukraine %),

In civil, commercial, and administra-
tive proceedings, an examination is ap-
pointed by the court upon the motion of
a party or at its own initiative (Art. 103 of
the Civil Procedure Code of Ukraine '/,
Art. 99 of the Code of Commercial Proce-
dure of Ukraine %, Art. 102 of the Code of
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Administrative Proceedings of Ukraine ¥).
The court issues a judgment (Art. 104 of the
Civil Procedure Code of Ukraine **°, Art. 100
of the Code of Commercial Procedure of
Ukraine *, Art. 103 of the Code of Admin-
istrative Proceedings of Ukraine *?) and
sends it to the forensic expert to conduct
forensic examination, as well as to partici-
pants in a case.

Thus, the grounds for appointing fo-
rensic examination by the court in types of
proceedings other than criminal proceed-
ings (Art. 103 of the Civil Procedure Code
of Ukraine **, Art. 99 of the Code of Com-
mercial Procedure of Ukraine *, Art. 102 of
the Code of Administrative Proceedings of
Ukraine ¥), are as follows: the need to ap-
ply specific expertise to clarify factual data
and circumstances; neither party has pro-
vided an expert conclusion on these issues;
there are reasonable doubts about the accu-
racy of expert conclusions provided by the
parties; a motion by a party in a case where
valid reasons are provided for the impos-
sibility of providing an expert conclusion
within the terms prescribed for submitting
evidence (particularly due to the impossi-
bility to obtain required materials for con-
ducting the examination).

The mandatory appointment of foren-
sic examination is governed by Art. 105 the
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15#Text (date accessed: 02.03.2023).

147 Ibid.

Civil Procedure Code of Ukraine, in partic-
ular:

“The appointment of an expert examina-
tion by a court shall be obligatory in the case
of a petition for the appointment of an expert
examination by both parties. The appointment
of an examination by a court shall be also
mandatory at the request of at least one of the
parties, if the case requires the establishment of
the following:

1) the nature and degree of damage to
health» 4.

However, the indicated norms re-
late solely to human beings: there are no
grounds for appointing forensic veteri-
nary examination in the current Civil Pro-
cedure Code. Analysis of our own expert
practice from 2010 to 2022 demonstrates
that it is impossible to find out the truth
regarding offenses against the life and
health of animals (especially in cases of
cruelty towards them) without using such
a means of proof as forensic veterinary
examination or specific veterinary exper-
tise in conjunction with specific expertise
from another scientific field, i.e., through
the conduct of forensic veterinary exam-
ination or multidisciplinary examination.
In this respect, we suggest amending
Pt. 1 of Article 105 of the Civil Procedure
Code ¥ Mandatory court appointment of

. URL: https://zakon.rada.gov.ua/laws/show/2747-
. URL: https://zakon.rada.gov.ua/laws/show/1618-
. URL: https://zakon.rada.gov.ua/laws/show/1798-
. URL: https://zakon.rada.gov.ua/laws/show/2747-
. URL: https://zakon.rada.gov.ua/laws/show/1618-
. URL: https://zakon.rada.gov.ua/laws/show/1798-
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96



Ivan Yatsenko. Epistemological Characteristic and Procedural Significance of Steps and Stages
of Appointing and Conducting Forensic Veterinary Examination. DOI: 10.32353/khrife.1.2023.05

expert examination with clause 4 of the fol-
lowing content:

“4) the cause of death, nature, and degree
of severity of harm inflicted on an animal’s
health”.

It should be emphasized that during
the pre-trial investigation stage in a crimi-
nal proceeding, rulings and judgments are
among the types of court decisions. The
structure of a ruling issued by an investiga-
tor, inquiring officer, or public prosecutor
on forensic examination appointment is
stipulated in Pt. 5 of Art. 110 of the Criminal
Procedure Code of Ukraine ** shall consist
of three parts (introductory, motivating and
resolutive). The ruling of an investigator,
inquiring officer or prosecutor shall be is-
sued on an official letterhead, signed by
the official who has taken the appropriate
procedural decision (Pt. 6 of Art. 110 of the
Criminal Procedure Code of Ukraine *°).

We thoroughly examined components
of a ruling on forensic examination ap-
pointment (in particular, forensic veteri-
nary) in 2022 ', One of the relevant issues
of compiling a procedural document on fo-
rensic examination appointment is forma-
tion of an expert task (list of questions) that
should be resolved by the forensic expert.

The content of the court ruling (in par-
ticular, on forensic veterinary examination
appointment) is governed by Art. 372 of the

148 KprMiHaIbHUH IPOLIECYIBHUN KOZEKC ... .
17#Text (date accessed: 02.03.2023).

149 Ibid.

150 fImenxo 1. B. IlpobiemMu ykiaZaHHS ... .
02.03.2023).

151 KpuMiHanbHUI IPOLECYaIbHUN KOZEKC ... .
17#Text (date accessed: 02.03.2023).

152 IIMBiIPHUN NIPOLIECYaJbHUN KOAEKC ... .
15#Text (date accessed: 02.03.2023).

153 TocriofapChKUi IPOLleCyaJbHUN KOJEKC ... .

12#Text (date accessed: 02.03.2023).

154 KozeKc aiMiHICTPATUBHOIO CyZLOYNHCTBA ... .

15#Text (date accessed: 02.03.2023).

Criminal Procedure Code of Ukraine ',
Art. 260 of the Civil Procedure Code of
Ukraine %2, Pt. 1 of Art. 234 the Code of
Commercial Procedure of Ukraine '3, Pt. 1
of Art. 248 of the Code of Administrative
Proceedings of Ukraine '*. Let’s emphasize
that improperly or inaccurately worded
questions indicate a lack of understanding
by the investigation of the purpose of ap-
pointing forensic examination as well as
complicate research or make it impossible.
The forensic expert is prohibited from
independently correcting questions ad-
dressed to her/him for resolution, at the
same time he/she is given the right to
submit a request for clarification of these
questions (para. 4 of cl. 2.1 of Instructions
No. 1 ). This suspends forensic examina-
tion conduct (until resolution of the sub-
mitted motion by the subject requesting its
appointment), thus delaying the conduct of
the forensic examination and, as a result,
prolonging the pre-trial investigation.
Therefore, as rightly stated by S. O. Iva-
nytskyi ¢, for a thorough, comprehensive,
and objective investigation aimed at resolv-
ing questions posed to a forensic expert,
they must be clearly formulated (in accor-
dance with submitted objects) and their
content should be understandable. For fo-
rensic veterinary examination, an approx-
imate list of such questions is provided
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URL: https://zakon.rada.gov.ua/laws/show/2747-
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156 IBanunpkui C. O. Op. cit.
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in cl. 10.3 of the Sec. X of the specialized
SMGs . The author of this research paper
has developed, systematised, substantiated
and proposed for use in practice a list of
questions that can be asked in a procedural
document for the appointment of forensic
veterinary examination of a dead animal '8,
a live animal, a dead animal suspected of
being poisoned, feeds or feed additives .
Our developments on peculiarities of ap-
pointing forensic veterinary examinations
and organizing proof of these facts in crim-
inal proceedings has been summarized in
methodological guidelines for the units of
the National Police of Ukraine **°.

9. Sending a procedural document

on appointment of forensic veterinary
examination, research objects and samples to
the conducting subject

At this stage of conducting forensic exam-
ination, the main task of the appointing
subject is to prepare objects for their trans-
portation to the expert institution or private
forensic expert.

Proceeding (case) files are submitted
along with objects of research and a proce-
dural document on forensic examination
appointment (judgment of the investigating
judge or court, or ruling of the prosecutor,
investigator, or inquiring officer), as well as
with a covering letter addressed to the head

157 HayKoBO-MeTOAVYHI peKOMeHZAIil ...
98#Text (date accessed: 02.03.2023).

of the expert institution or to the private ex-
pert.

Let’s stress the fact that in criminal pro-
ceedings or other areas of court proceed-
ings, additional expert conclusions with
annexes are added to case materials if an
additional examination or re-examination is
ordered. Additionally, other supplementary
materials related to forensic examination
subject, collected after provision of the pre-
liminary expert conclusion by the forensic
expert, are included (with indication of mo-
tives and grounds for its appointment; para.
3.6 of Instructions No. 1 ).

E. B. Simakova-Yefremian notes that the
number of multidisciplinary forensic ex-
aminations has increased recently '*2. From
our part, we have to acknowledge that their
conduct increasingly requires application of
specific veterinary expertise. For example,
veterinary-biological, veterinary-trace evi-
dence, veterinary-ballistic, veterinary-mo-
lecular-genetic, veterinary-art-historical,
veterinary-medical, etc. (multi-discipline
examinations have more capabilities com-
pared to single-discipline forensic examina-
tions).

Let us remind that a document on fo-
rensic examination appointment or involve-
ment of forensic expert to conduct a multi-
disciplinary examination shall include the
name of the forensic science institution(s),
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specifying forensic experts entrusted with
conducting such examination. In the case of
participation of forensic experts who do not
work in state specialized expert institutions,
their full names, education, specialization,
occupational affiliation, place of registra-
tion, and other details are also provided
(para. 1 of cl. 3.7 of Instructions No. 1 %),

“If forensic examination is entrusted to ex-
perts from multiple expert institutions, a doc-
ument on forensic examination appointment
specifies which institution is the leading one
that is, which of them organizes forensic exam-
ination, in particular coordination of forensic
experts’ work and communication with the
body (person) that appointed forensic examina-
tion (involved an expert).

If multidisciplinary forensic examination
is entrusted to employees of the expert institu-
tion and a person who is not an employee of
such an institution, the priority is given to the
expert institution (paras. 1 and 2 of cl. 3.7 In-
structions No. 1 1%%),

In case of conducting a multidisci-
plinary forensic examination, the document
on its appointment (involvement of a foren-
sic expert) is sent to each institution which
employees participate in forensic examina-
tion, as well as to the forensic expert who
is not employed in a state specialized expert
institution. Objects of research and crimi-
nal proceeding materials in other types of
court proceedings are directed to a leading
expert institution (paras. 3 and 4 of cl. 3.7 of
Instructions No. 1 %),

Objects and materials to be examined
are sent to a person entrusted with perform-
ing forensic examination (a leading forensic
expert or expert institution); Pt. 3 of Art. 104
of the Civil Procedure Code of Ukraine !¢,
Pt. 3 of Art. 100 of the Code of Commercial
Procedure of Ukraine '*” and Pt. 3 of Art. 103
of the Code of Administrative Proceedings
of Ukraine %) in sealed packaging ensuring
their preservation and preventing unautho-
rized tampering without violating the integ-
rity of the packaging. Physical evidence and
comparative samples are packaged sepa-
rately.

In forensic veterinary examinations,
there are sometimes bulky research objects
(for example: elephants, giraffe, moose,
horse, cattle, etc.) that are difficult to trans-
port. In such cases, a forensic veterinarian
travels to the scene or conducts forensic
examination of the object at its location.
Under these circumstances, the authorized
person (body) who appointed forensic veter-
inary examination must ensure the expert’s
arrival at the scene, unimpeded access to
research object, as well as suitable working
conditions (cl. 3.9 of Instructions No. 1 1%,

“Bulky items and other objects that are not
eligible for postal delivery <...> are received per-
sonally at the expert institution or by a repre-
sentative authorized by the body (person) who
appointed forensic examination (involved a fo-
rensic expert), upon presentation of identifica-
tion document” (para. 2 of cl. 4.20 of Instruc-
tions No. 117°).
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10. Determining feasibility of the presence
of participants in process during forensic
veterinary examination

The appointing authority of forensic veteri-
nary examination has the right to be present
during the conduct of expert researches re-
lated to items and objects of research (cl. 3
of Pt. 3 of Art. 69 of the Criminal Procedure
Code of Ukraine %, cl. 4 of Pt. 6 of Art. 72 of
the Civil Procedure Code of Ukraine % cl. 4
of Pt. 6 of Art. 69 of the Code of Commer-
cial Procedure of Ukraine %, cl. 4 of Pt. 6 of
Art. 68 of the Code of Administrative Pro-
ceedings of Ukraine 7 cl. 30f Pt. 1 of Art. 13
of the specialized Law'”, para. 5 of cl. 2.1 of
Sec. IT of Instructions No. 17 and subcl. 3 of
cl. 1 of Sec. II of Instructions No. 2 7).

During individual forensic examina-
tions, in case of adoption of the corre-
sponding decision by the authorized person
(body), a participant in the process or his/
her representative who is informed of the
time and place of forensic examination may
also be present. The absence of the notified
person does not prelude forensic examina-
tion conduct. Persons present during foren-
sic examination are mentioned in the expert
conclusion.

From our perspective, the following in-
dividuals may be present during forensic
veterinary examination:

+ the prosecutor, investigator, inquir-

ing officer;

« the accused, suspect (with the per-
mission of the subject appointing
forensic examination);

+ veterinarians who treated an ani-
mal under examination (with the
permission of the subject appoint-
ing forensic examination);

We consider personal presence of the
subjects appointing forensic veterinary ex-
amination (involving a forensic expert) nec-
essary in the following cases:

+ obtaining up-to-date information
from a forensic expert on research
object (for example, the nature of
bodily injuries and instruments of
injury based on morphological fea-
tures of injuries on the body). Such
information can be immediately
used for carrying out crime detec-
tion and investigation;

« direct perception by the subject ap-
pointing forensic examination (in-
volving a forensic expert) of prop-
erties of an object (for example,
during the dissection of an animal
carcass, one can observe the nature
and morphological features of bodi-
ly injuries, their localization, etc.);

« clarification of questions addressed
to the forensic expert for resolution;
presenting additional questions if
new data are discovered while re-
search;
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« timely provision of additional ma-
terials to a forensic expert for con-
ducting forensic examination.

The presence of the accused or the sus-
pect during forensic veterinary examination
is expedient when addressing issues related
to her/his professional or official activities
(most frequently, these are cases of inade-
quate provision of veterinary care or organi-
zation of veterinary sanitary measures: for
example, mass animal mortality due to the
spread of an acute infectious disease, clar-
ification of technological processes in pro-
duction of animal feeds and feed additives,
etc.).

The individuals present should not in-
terfere in the course of research but may
provide explanations to a forensic expert
regarding forensic examination subject. If
a participant in the process obstructs the
forensic expert’s activities, the latter has
the right to suspend research. The forensic
expert (or the expert committee) prepares
a conclusion in the absence of participants
in the process.

11. Interaction between subjects involved in
appointment and conduct of forensic
veterinary examination

Interaction between subjects involved in
conduct and appointment of forensic vet-
erinary examination is a professional com-
munication between the investigator, public
prosecutor, court, head of the expert insti-
tution, and the forensic expert. Let’s stress
that activity of a forensic veterinarian (as
well as a forensic expert in other expert
specializations), although independent of
the other subjects involved in conduct and
appointment of forensic examination, is
inseparably linked to the subjects appoint-
ing the examination exclusively within the
framework of the law.

Based on the analysis of expert practice,
we would like to express our own opinion on
the praxeological aspects of the interaction
between the subjects appointing and con-

ducting forensic veterinary examinations
for a successful investigation of offences
since they involve coordination of positions
concerning:

- forensic examination purpose,
which is to obtain factual data;

- forensic examination capabilities;

« quantity and quality of objects sub-
mitted for forensic examination;

« identification of new objects and
physical evidence by a forensic ex-
pert;

« obtaining permission for destruc-
tion of objects;

- forensic examination subject, spe-
cifically questions (tasks) that need
to be resolved in the course of fo-
rensic examination;

« peculiarities of selecting samples
for research;

«  place of performing forensic exam-
ination (forensic science institu-
tion, at the workplace of a private
expert, or at the location of objects);

- time of forensic examination;

« clarification of results received
while forensic examination;

« other circumstances arising during
investigative actions, preparation
and conduct of forensic examina-
tion (including in the presence of
a public prosecutor, investigator, in-
quiring officer, or a client ordering
forensic examination), evaluation
and verification of the expert con-
clusion.

Let’s point out that procedural interac-
tion between the investigator and the foren-
sic veterinarian can be direct or indirect,
meaning it can be realized through the head
of the forensic science institution. In rela-
tionships prescribed by legislative norms,
the authorized person (body) conducting
the pre-trial investigation, the forensic ex-
pert, and the head of the forensic institu-
tion are the subjects of interaction and have
subjective rights and legal obligations. As
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stated by A. O. Polianskyi 78, competence of
subjects involved in the appointment and
conduct of forensic examinations (includ-
ing forensic veterinary examinations) is ex-
ercised exclusively within the framework
of relevant legal relationships, in order to
achieve a common goal: conducting an un-
biased research on relevant materials as
well as clarifying factual data and circum-
stances of a committed offense.

Anyone involved in procedural rela-
tions can initiate such interaction. For
example, the authorized person (body)
appointing the forensic veterinary exam-
ination initiates its conduct, and the foren-
sic expert is obligated to accept the ruling
on its appointment and proceed with foren-
sic examination (para. 3 of cl. 2.2 of Sec. II
of Instructions No. 1'7). Atthe same time, a
forensic expert has the right to request ad-
ditional materials and refuse to perform fo-
rensic examination if they are not provided
(Pt. 7 of Art. 69 of the Criminal Procedure
Code of Ukraine *°, Pt. 6 of Art. 104 of the
Civil Procedure Code of Ukraine *!, Pt. 6 of
Art. 100 of the Code of Commercial Proce-
dure of Ukraine, Pt. 6 of Art. 103 of the Code
of Administrative Proceedings of Ukraine,
para. 3 of cl. 2.1 of Instructions No. 1 %2).
The subject appointing forensic veterinary
examination must grant the forensic ex-
pert’s motion, and in case of refusal, pro-
vide justification for it.

During preparation for any investiga-
tive action involving a forensic expert in

the field of forensic veterinary medicine,
the authorized person (body) conducting
the pre-trial investigation and the expert
jointly plan the course of forensic examina-
tion. Such interaction (before, during, and
after forensic examination) involves close
communicative communication between
the investigator and the forensic expert,
involving exchange of information within
the law.

Procedural interaction between the
subject appointing forensic veterinary ex-
amination and the expert involves advising
the subject appointing forensic veterinary
examination by a forensic veterinarian pri-
or to its appointment and during its con-
duct. It also includes the forensic expert’s
appeal to the client ordering forensic ex-
amination for clarification of the research
task after receiving the procedural docu-
ment appointing it, as well as the explana-
tion of the expert conclusion upon its com-
pletion, etc.

Procedural interaction between the
head of the forensic science institution and
the forensic expert is manifested in entrust-
ing forensic veterinary examination to the
latter. The head of the specialized forensic
institution may initiate involvement of oth-
er forensic experts in conducting forensic
veterinary panel examination or multidis-
ciplinary forensic examination (such as
veterinary-biological,  veterinary-molec-
ular-genetic, veterinary-trace evidence,
etc.). Non-procedural relations between
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the head and the forensic expert lie within
their official duties.

Interaction of forensic experts involved
in conducting panel or multidisciplinary
forensic examinations is based on equality
and independence among panel members
and has an informal interpersonal nature.
Collaborative efforts of all parties involved
should be directed towards assisting each
other for full fulfilment of their profession-
al duties.

As stated by A.O. Polyanskyi, it is rel-
evant to single out two groups of interac-
tion principles between forensic science
institutions and law enforcement agencies,
general legal (humanism and legality) and
specific (organizational independence,
competence, mutual interest, etc.) 1%,

Within our research, the following
principles of interaction between the sub-
jects appointing and conducting forensic
veterinary examination are important:

« adherence to legality by the inter-
acting subjects in the performance
of functions assigned to them;

« organizational role of the autho-
rized person (body) conducting
pre-trial investigation in appoint-
ment of forensic examination and
seizure of research objects;

+ delineation of competencies of in-
teracting subjects. Each of them
acts within the scope of rights
and powers granted to him/her,
which presupposes the forensic
expert’s independence in choos-
ing research methods and her/his
independence during forensic ex-
amination and expert conclusion
compilation;

« alignment of actions between the
subject appointing forensic exam-
ination (involving a forensic ex-

pert) and the forensic expert (ex-
pert panel members);

« itis necessary for a forensic expert
to be fully familiarised with the cir-
cumstances of an event and a spe-
cific investigative situation with-
in the subject of expert research.
This is essential for a forensic ex-
pert’s orientation in determining
research tasks, identifying objects
and their informational fields, cre-
ating flow-charts, and evaluating
forensic examination results;

« it is necessary for the authorised
person (body) to be fully acquaint-
ed with conducting pre-trial in-
vestigation, with possibilities of
scientific and technical research
of specific objects, efficiency of
alternative expert methodologies,
taking into account the perspective
of investigative situation develop-
ment.

It should be stressed that if forensic
veterinary examination is carried out in
a specialized expert institution, then the
institution head (head of the structural
unit) organizing the research and taking
into account questions posed to a forensic
expert independently appoints forensic ex-
perts who must be involved in its conduct
(provided that the initiator did not name
a specific forensic expert [experts]). For
example, a forensic veterinarian or a pan-
el of forensic veterinarians (as holders of
specific veterinary expertise) are involved
in forensic veterinary examination. On the
other hand, forensic veterinarians (as hold-
ers of specific veterinary expertise) and
a forensic biologist (as a holder of specific
biological expertise) are involved in con-
ducting a multidisciplinary forensic veter-
inary-biological examination, etc.

183 ITongHcpkUHA.0.0p.cit. URL:https://dspace.hnpu.edu.ua/server/api/core/bitstreams/9878{381-
57f1-4bfa-b84c-7418ddb59fef/content (date accessed: 02.03.2023).
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II step. Performing research by a forensic
expert using specific veterinary expertise

The second step in organizing forensic veter-
inary examination is performing research
by a forensic expert using specific veteri-
nary expertise. During this step, a forensic
veterinarian:

- familiarizes himself/herself with
a procedural document on forensic
examination appointment, as well
as with other materials of a crim-
inal proceeding (case materials in
other types of court proceedings)
related to research subject;

« if necessary, directs his/her mo-
tion to the appointing subject (who
has involved a forensic expert) for
provision of additional materials
needed for drawing up the expert
conclusion or for conducting an in-
vestigative action with his/her par-
ticipation;

« conducts a scientifically substanti-
ated research on objects according
to the following stages: preparatory
(preliminary examination), analyt-
ical (separate examination), com-
parative, synthesis (evaluative) '*;

« draws up the expert conclusion
based on results of conducted fo-
rensic examination *.

III step. Examination, evaluation, and
verification of the expert conclusion by the
authorized person (body) who appointed
forensic veterinary examination or
involved a forensic expert

During the third and final step, the autho-
rized person (body) who appointed foren-
sic examination in a criminal proceeding
or involved a forensic expert in other types
of court proceedings evaluates and verifies
the expert conclusion by obtaining clarifi-
cations from the forensic veterinarian or
through his/her interrogation in court; or-
ders an additional forensic examination or
forensic veterinary re-examination (if nec-
essary); acquaints the defense with the ex-
pert conclusion if the forensic veterinarian
was involved by the prosecution.

The expert conclusion is recognized
as a source of evidence on which basis
the court determines the existence (lack)
of factual data or circumstances substan-
tiating claims and objections of parties
involved in a case, as well as other cir-
cumstances relevant to case resolution
(Art. 84 of the Criminal Procedure Code of
Ukraine ¢, Art. 76 of the Civil Procedure
Code of Ukraine '¥7, Art. 73 of the Code
of Commercial Procedure of Ukraine %,
Art. 72 of the Code of Administrative Pro-
ceedings of Ukraine '*).

184 fAAnenko I. B. Crazii eKCIIepTHOTO JOCIi/XKEeHHS Ta IX 3aCTOCYBaHHA Y CyAOBO-BeTepUHAPHIN
eKCIIepTH3i TPYIiB TBapUH. Teopis ma npakmuxa cy0o8oi excnepmusu i kpuminaaicmuxu. 2022.
Bum. 1 (26). C. 52—78. DOI: 10.32353/khrife.1.2022.04 (date accessed: 02.03.2023).

185 fAnenko I. B., [lepega JI. M., [TapunoBcbkuii O. I. OcoOIMBOCTI CTPYKTYPH BUCHOBKY CYZ0BO-Be-
TEPUHAPHOI0 eKCIIepTa 3a pe3y/IbTaTaMy JOCIiPKeHHs TPyIla TBAPUHU 3 03HAKaMU HaCUJIb-
HUIIBbKOI cMepTi. Ibid. 2020. Bu. 21. C. 615—639. DOI: 10.32353/khrife.1.2020.44 (date accessed:

02.03.2023).

186 KpuMiHAJIPHUH IIPOLIECYaJbHUN KOZAEKC ...

17#Text (date accessed: 02.03.2023).
187 IIUBITPHUHN IIPOLIECYAJbHUN KOZAEKC ...
15#Text (date accessed: 02.03.2023).

188 T'ocrioZapChKUH IIPOLECYaNbHUIN KOJEKC ...

12#Text (date accessed: 02.03.2023).

189 Kojekc aMiHICTPAaTHBHOIO CyAOYMHCTBA ...

15#Text (date accessed: 02.03.2023).

. URL: https://zakon.rada.gov.ua/laws/show/4651-
. URL: https://zakon.rada.gov.ua/laws/show/1618-
. URL: https://zakon.rada.gov.ua/laws/show/1798-

. URL: https://zakon.rada.gov.ua/laws/show/2747-
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Thus, singling out epistemological
characteristic of stages of appointment and
conduct of forensic veterinary examina-
tion has enabled to reveal their procedural
significance during pre-trial investigation
and court investigation of animal-related
offenses, as well as to outline ways to im-
prove it through interaction of subjects of
forensic expert activity at each stage of ap-
pointment, conduct, and evaluation of fo-
rensic veterinary examination.

Conclusions
Forensic  veterinary examination is
appointed and conducted in three

steps: 1) preparation of materials and
appointment of forensic veterinary
examination (involvement of a forensic
expert) by an authorized person (body);
2) conducting research by a forensic
expert using specific veterinary expertise;
3) examination, evaluation, and verification
of the forensic expert’s conclusion by the
authorized person (body) who appointed
or involved the forensic expert for forensic
veterinary examination.

Preparation  of  materials and
appointment of forensic veterinary
examination comprises the following
steps: 1) the authorized subject’s decision to
appoint forensic veterinary examination;
2) singling out a specific subject of forensic
veterinary examination; 3) determination
of the category of forensic veterinary
examination based on  procedural
features; 4) determination of the order
of forensic veterinary examination
appointment in conjunction with other
forensic  examinations; 5) choosing
time for conducting forensic veterinary
examination; 6) source information
preparation, obtaining objects and
samples for performing forensic veterinary
examination; 7) selecting a subject for
forensic veterinary examination conduct;

8) issuing a procedural document
on forensic veterinary examination
appointment; 9) sending a procedural
document on  forensic  veterinary
examination appointment, objects of
research, and samples to the subject
responsible for its conduct; 10) determining
feasibility —of participants’ presence
during forensic veterinary examination;
11) interaction between subjects involved
in appointment and conduct of forensic
veterinary examination.

The main principles of interaction
between subjects involved in appointment
and conduct of forensic veterinary
examination at each stage are as follows:
1) compliance with legality by the
interacting subjects while fulfilling their
assigned functions. 2) the organizational
role of the authorized person or body
conducting pre-trial investigation in
appointment of forensic examination and
seizure of research objects; 3) delineation
of competencies among the interacting
subjects. Each of them acts within the scope
of rights and powers granted to her/him,
which involves independence of a forensic
expert in choosing research methodologies
and his/her autonomy during forensic
examination and formulation of the
expert conclusion; 4) alignment of actions
between the appointing subject (involved
in appointment of a forensic expert) and
the forensic expert (members of the expert
panel); 5) comprehensive familiarization of
a forensic expert with event circumstances
and a specific investigative situation
within the scope of expert research
subject. This is necessary for the forensic
expert’s orientation in determining
research tasks, identifying objects, their
informational fields, creating flow charts,
and evaluating forensic examination
results; 6) comprehensive familiarization
of the authorized person (body) conducting
pre-trial investigation with possibilities of
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scientific and technical research on specific
objects, with efficiency of alternative expert
methodologies, taking into account the
perspective of the investigative situation
development.

Summarizing the above, we propose
the following.

1. In order to save time, it is
recommended that permission for the use
of destructive examination methods be
explicitly stated in a procedural document
(judgement or ruling) on forensic
veterinary examination appointment.

2. To amend Part 2 of Article 242
Grounds for expert examination of the
Criminal Procedure Code of Ukraine with
clauses 7 and 8 of the following content:

“7) establishing the cause of an animal’s
death;

8) ascertaining the severity of harm and
the nature of physical injuries inflicted on the
animal’s health.”

3. To amend Article 107 Collection of
materials for expert examination of the Civil
Procedure Code of Ukraine and Article 105
Collection of materials for expert examination
of the Code of Administrative Proceedings
of Ukraine with the fifth part, and Article
102 Collection of materials for expert
examination of the Code of Commercial
Procedure of Ukraine with the sixth part of
the following content:

“At the request of a party in a case (forensic
examination customer), who independently
involved a forensic expert, the appointed
forensic expert is obliged to promptly return
materials and other documents used by him/
her for conducting forensic examination”.

4. To amend Part 1 of Article 105
Mandatory court appointment of expert
examination of the Civil Procedure Code
of Ukraine with clause 4 of the following
content:

“4) the cause of death, nature, and degree
of severity of harm inflicted on an animal’s
health.”

T'HOCEeOo/I0riYHA XapaKTePUCTHKA Ta
npoiecyajJbHe 3HA4eHHs eTamiB i crazii
NPU3HAYEHHS TA IPOBEAEeHHA
CYZ0BO-BeTEePUHAPHOI €KCIIePTHU3HU

Boaodumup Ayenko

Mema  docaidncenHa: — 8UOKpemumu
2HOCe0N02IHHI XaApAKMepUCmuKy emanis
npusHavenHs i npoeedeHHs cy0060-germe-
PUHAPHOL eKkcnepmu3u ma po3Kpumu ix
npoyecyanvHe 3HaueHHA 0as 00cy008020
poscaidysanns il cydogoeo posenady cnpas
wodo meapun. JJogedeno, wo yi emanu pis-
HAMbCsL 3a cy6’ekmom, memor, cnocobamu
il micmams ¢80l ckaadosi: 1) nideomoska
mamepianis i npusHaveHHs cydogo-eemepu-
HapHoi excnepmu3u (YX8Aa/ieHHSA pilleHHA
Npo NPU3HAYEHHS eKCTepmu3u; BUOKpeMm-
/leHHs npedmema eKcnepmusu; UsHa4eHHs
Kamezopii excnepmusu 3a NpouyecyanbHu-
MU 03HAKAMU, Yepeo8ocmi il 6UKOHAHHA,
obpanus uacy ii npogedenus; nidzomoska
8uxionoi ingopmayii; ompumanns 06’ck-
mie 0as docaidncenns; obpamus cyb’ekma
nposedenns; BUHeCEHHA NPOUeCYarbHO20
JoKyMeHma npo NpusHaieHHs eKCnepmu3au
il 03HallomMeHHS 3 HUM 008UHY8AYUYBAH020
(nidospiosanozo, nidcydHoeo); 6usHaueH-
HA 00YinbHOCMI NPUCYMHOCTMI Y4ACHUKI8
npoyecy nid uac npogedeHHA eKCepmu3su;
CKepyBaHHA TNpolYecyarbiozo 00KYMeHma
npo npu3HadeHHs ekcnepmusu i 06’ck-
mie Jocaidxcenus cy6’ekmogi ii nposeden-
Hi; 83aemo0is cy6’ekmis npusHaveHHs ma
nposedenns ekcnepmu3au); 2) npogedeHHS
cydosum excnepmom 0ocaidinceHb i3 BUKO-
PUCTAHHAM CNeylanbHUX 8emepuHapHuxX
3HaHb; 3) docaidiceHHs, OUiHKa 1l nepesip-
Ka 6UCHO8KY cY006020 ekcnepma (ompu-
MAHHA po3’acHeHb 610 ekcnepma abo 1ioeo
donum y cydi; npusnaieHHs 000amKo60i
abo nosmopHoi excnepmu3u (3a nompebw);
03HATOMAEHHA CTMOPIH 13 8UCHOBKOM). Me-
modonoeiune nidspynmsa 00cAidnceHHA —
cucmemHuil nidxid (3aeaavHoHAyKosi ma
cneyianvii HAyKo8l memoou,).
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Katouosi caosa: cydoso-eemepunapHuil
excnepm; emanu NpuU3HA4eHHS MA Tpose-
JeHHA  CcY0080-6emepUHAPHOL  eKCnepmu3i;
cy6’ekm npusHaueHHs Cy00801 eKcnepmu3i;
cmadii nidzomosku mamepianie 0o nposedeH-
HS CY0080-8eMmepUHAPHOL eKCepmu3u; eHoce-
0410214 HA XAPAKMePUCTUKA.
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") The genesis of forensic examination in Ukraine on the eve of the
OPEN (o ) ACCESS First World War and its further institutionalization in the 1920s are
considered. The prerequisites for the establishment of scientific foren-
sic examination offices in Kyiv, Odesa, and Kharkiv at the initiative
of, in particular, the legendary forensic physician and forensic sci-
entist Mykola Bokarius are studied. The normative legal acts on the
organization and conduct of forensic work, the legal status of the in-
stitutes of scientific and forensic examination of the People’s Commis-
sariat of Justice of the Ukrainian SSR, their tasks, structure, and for-
mation procedure were analyzed. The determining role in the genesis
of forensic examination in Ukraine in the 1920s of domestic forensic
scientists M. Bokarius, M. Makarenko, S. Potapov, V. Favorskyi and
others, who not only laid the foundations of various types of forensic
examination to meet the needs of courts, is substantiated and pre-tri-
al investigation bodies but also formed the scientific-methodological
and methodical foundations of forensic expert activity in Ukraine. It
has been proven that already in the 1920s, domestic schools of foren-
sic examination were formed in Ukraine (in particular, the Kharkiv
school of M. Bokarius); a community of highly professional forensic
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experts was formed and a high-quality system of their training was
developed; new types of forensic examinations were introduced and
the methods of their conduct were scientifically substantiated; the
publication of fundamental scientific works on the issues of forensic
examination and criminology is organized; In Kharkiv, a specialized
and authoritative journal “Archives of Criminology and Forensic Sci-
ences” was launched. The research uses general scientific methods:
analysis, synthesis, analogy, systematization and generalization.
Keywords: forensic examination; genesis of forensic examina-
tion in Ukraine; office of scientific and forensic examination; insti-
tute of scientific and forensic examination, institute of scientific;

Kharkiv Institute of Forensic Science, Mykola Bokarius.

Research Problem Formulation

The large-scale military aggression of the
Russian Federation, which has been ongo-
ing in Ukraine for more than a year, poses
serious and difficult tasks to the Ukrainian
scientific and research institutions of fo-
rensic examinations (hereinafter referred
to as SRIFE) of the Ministry of Justice. Their
content consists, first, in the formation of
an appropriate evidence base for nation-
al and international courts to hold the
Russian Federation accountable for war
crimes committed since February 24, 2022,
in Ukraine !, and also, secondly, in deter-
mining the losses and damage caused by
the aggressor to our state, territorial com-
munities, natural and legal entities. At the
same time, these main tasks and functions
of forensic expert activity require proper
scientific and methodical justification.

In parallel with the applied scientif-
ic research works systematically carried
out at the SRIFE of the Ministry of Justice
with the aim of developing and introducing
new methods and methodical recommen-
dations into forensic expert practice, sci-
entists in the field of forensic examination
also address questions of the theory and

history of forensic examination in Ukraine.
Currently, an important task for Ukrainian
experts-scientists is a critical rethinking
of the genesis of forensic examination in
Ukraine at the beginning of the 20th cen-
tury and its objective achievements during
its stay, first as part of the Russian Empire,
and from 2022 - as part of the former USSR.

The Russian Federation’s appropriation
of the Ukrainian history of state formation
and law-making led, starting from the sec-
ond half of the 20th century to the spread
of false narratives about the inferiority and
secondary nature of Ukrainian science,
technology, and art. Important achieve-
ments of Ukraine in the establishment and
development of forensic examination were
unreasonably silenced by the authorities
at the time, replaced by the thesis of the
whimsical “Soviet school of forensic exam-
ination”.

After the declaration of Ukraine’s
independence, this led to a cycle of sci-
entific research on the establishment of
Ukrainian scientific and expert institu-
tions at the beginning of the 20th century
in Kyiv, Odesa, and Kharkiv. In the year
when National Scientific Center «Hon.
Prof. M. S. Bokarius Forensic Science

1 Fedorenko V., Fedorenko M. Russia’s Military Invasion of Ukraine in 2022: Aim, Reasons, and
Implications. Krytyka Prawa. Niezalezne Studia nad Prawem. 2022. Vol. 14. Is. 1. Pp. 38—39. DOI:
10.7206/kp.2080-1084.506 (date accessed: 06.03.2023).
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Institute» (hereinafter referred to as NSC
«Hon. Prof. M. S. Bokarius FSI») is cele-
brating its 100® anniversary, this research
aims to form the conceptual foundations
of the genesis of this and other forensic
institutions of Ukraine in 1920%.

Analysis of Recent Researches
and Publications

The issue of the genesis of forensic expert
activity and the establishment and develop-
ment of scientific research institutions of
forensic examination in Ukraine remains
one of the traditional ones for Ukrainian
jurisprudence. They were actively studied
by such Ukrainian scientists as V. Hon-

charenko; A. Ishchenko, V. Koloniuk and
V. Yusupov % V. Komakha ?; Yu. Kravchen-
ko, V. Lisovyi, V. Olkhovskyi and V. V. Mia-
soiedov # E. B. Simakova - Yefremian with
co-authors % Yu. Foris with co-authors ¢ and
others, as well as authors of this research
paper — in Ukraine " and Poland .

Important sources for the study of
M. Bokarius’s contribution to the genesis
of institutes of scientific and forensic ex-
amination in Ukraine are also the results
of historical and biographical investiga-
tions of scientists of the NSC «Hon. Prof.
M. S. Bokarius FSI», embodied in a number
of reference and presentation publications
that popularize the scientific heritage of
honored professor M. Bokarius °.

2 TmeHko A. B., Kosoniok B. II., FOcymoB B. B. 105 pokiB HayKOBOi AisIbHOCTI KUIBCHKOT'0 HAyKO-
BO-ZIOCJI/IHOTO {HCTUTYTY CYAOBUX eKclepTus. Kpuminasicmuka i cydosa excnepmusa : MiKBi-
ZIOM. HayK.-MeTOZ. 30., IpUCBAY. 105-pid. 3acH. cyZ0B. eKciiepT. B Vkpaiui. 2018. Bum. 63. 4. 1.
C. 9—20. URL: http://nbuv.gov.ua/UJRN/krise_2018_63(1)__4 (date accessed: 06.03.2023).

3 Kowmaxa B. O. CTaHOBJIEHHS i PO3BUTOK CYZOBOI €KCIIEPTU3U Ta CYZ0BO-eKCIEPTHUX YCTAHOB
Ha [TiBgHi VkpaiHu: 3a MaTepiaTaMu MepIINX ABOX €TAIliB CTAHOBJIEHHS i pO3BUTKY OZ1eCBKOTO
HJI cynoBux ekcnieptu3s 1914—1941 pp. Ogeca, 2002. 512 c.

4 JlicoBuii B. M., OnpxoBcbkuii B. O., KpaBuenko 0. M., M’sacoezoB B. B. CioBo ripo Buurens: 1o
150-pivus 3 IHa HapomxeHHs 3aciay:keHoro npodecopa M. C. Bokapiyca. AxmyaavHi numan-
Hs cy00801 excnepmu3u i KpUMIiHaAicmuky : 30. MaT-1iB MiXKHAp. HAayK.-IPAKT. KOH(., IPUCBSIY.
150-piu. 3 gHa Hapomx. 3aci. npod. M. C. Bokapiyca (XapkiB, 18—19.04.2019). Xapkis, 2019.
C. 4—7. URL: https://repo.knmu.edu.ua/bitstream/123456789/24187/1/1olxov.pdf (date accessed:

06.03.2023).

5 TonoBuenko JI. M., JlozoBuii A. 1., CimakoBa-€dpemsaH E. B. Ta iH. OCHOBU CyZ0OBOI eKCIIePTHU-
3U: HABYAJIBHUH MOCIOHUK st axiBuiB, siki MaloTh HaMip oTpuMaTH abo MiATBEpAUTH KBa-
nidikariio cyzoBoro excrepra. Xapkis, 2016. C. 11—24. URL: https://expertize-journal.org.ua/
attachments/article/924/ose.pdf (date accessed: 06.03.2023).

6 Kosowniok B. I1., ®opic 10. B., F0xina O. B., Bunorpazgosa B. C. [leski acrieKTH AisiTbHOCTI CIIiB-
pobiTHMKIB KUIBCHKOIO HAYKOBO-ZOCIIZHOIO IHCTUTYTY CYZOBUX €KCIIEPTU3 Y Pi3HUX IOJIITH-
KO-COIiaTbHUX yMOBax (1913—2022 pokwu). Kpuminaaicmuka i cydosa excnepmu3a. 2022. Bur. 67.
C. 688—694. DOI: 10.33994/kndise.2022.67.69 (date accessed: 06.03.2023).

7 ®emopenko B. JI., Kopanenko B. B., KpaBuyk B. M. TeHesuc i posBUTOK CyZOBOI €KCIIEPTU3N
B YKpaiHi: Big Pycwkoi IIpaBau — 0 BilickkoBoi arpecii P®. Excnepm: napaduemu 10pududHux
Hayk i Jepacagroeo ynpasaints. 2022. Ne 3 (21). C. 23—50. DOIL: 10.32689/2617-9660-2022-3(21)-12-

22 (date accessed: 06.03.2023).

8 Wieczorek L. Przestepczos¢ na Ukrainie na poczatku XXI wieku. Studium prawno-

kryminologiczne. Bialystok, 2019. 473 s.

9 Ilam’sati 3aciyxeHoro npodecopa Mukonu CeprifioBuya Bokapiyca — BUJATHOIO CyZOBOTO
MeJVKa, KpUMiHaJIiCTa, 3aCHOBHUKA XapKiBCHKOI'O HAYKOBO-JOCJIIZHOTO IHCTUTYTY CYZOBUX
excriepTus [Bykier]. Xapkis, 2016. 8 c. ; KabiHeT-My3ell BUAATHOIO CYZ0BOTO MeJMKa, KPUMi-
HaJIiCTa, 3aCHOBHMKA XapKiBCHKOr0 HAyKOBO-ZOCJIZHOIO iHCTUTYTY CYZOBUX €KCIIepTH3, 3a-
cayxeHoro npodecopa Mukosu CepritioBuua Bokapiyca [Bykiet]. Xapkis, 2016. 28 c.
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At the same time, in scientific studies
devoted to the initiation of forensic insti-
tutes in Ukraine, insufficient attention is
paid to their formation during the Soviet
era, during the implementation of the New
Economic Policy (hereinafter referred to
as NEP), before the beginning of mass col-
lectivization in 1929 and the policy that fol-
lowed it, which was detrimental to Ukraine
Holodomor and Stalinist repressions. Al-
though this historical period became the
starting point for the institutionalization of
forensic expert activity in Ukraine.

Article Purpose

It consists in the formation based on the
generalization, analysis and systematiza-
tion of the provisions of normative legal
acts and scientific sources, the theoretical
and methodological foundations of the es-
tablishment and development of forensic
activity and institutes of scientific forensic
examination in Ukraine in the 1920s.

Research Methods

In order to achieve the set method, gener-
al scientific research methods are applied:
analysis, synthesis, analogy, systematiza-
tion and generalization.

Main Content Presentation

As is well known, the history of forensic
institutions in Ukraine dates back to the
beginning of the 20t century. The Law “On
the Establishment of Scientific Forensic
Examination Offices in the Cities of Mos-
cow, Kyiv and Odesa” of July 4, 1913% ap-
proved by the State Council and the State

Duma of the Russian Empire, established
the first state-specialized expert institu-
tions in Ukraine: scientific and forensic
examination offices (hereinafter referred
to as SFEO) under prosecutors of the Kyiv
and Odesa Chambers. These two offices
worked continuously from the day of their
foundation in early 1914 and throughout
the First World War, and after the February
Revolution of 1917, and during the times of
the Ukrainian People’s Republic, the Het-
manate and the Directory, and after the
Bolshevik expansion in Ukraine .

The dedicated work of Ukrainian crim-
inologists in 1914-1922 was not hindered by
the small number of staff of the SFEO and
the lack of trained personnel, nor the ab-
sence of a regulatory and legal framework,
nor the lack of proper scientific, method-
ological and methodical support — all this
made it difficult, but did not stop the de-
velopment the first forensic expert institu-
tions of Ukraine.

The first years of the existence of the
SFEO in Kyiv and Odesa (since 1923 and
in Kharkiv) remain an important subject
of thorough scientific investigations by ex-
pert scientists, primarily employees of the
modern SRIFE of the Ministry of Justice of
Ukraine. These studies analyzed the gener-
al trends of the genesis of Ukrainian foren-
sic institutions, which became the cradle of
not only practice but also, first of all, theo-
ries and methods of forensic examination
for the whole of Ukraine.

Ceremonially opened on February
2 (15), 1914, the Kyiv SFEO first functioned
with 8 people (S. Potapov, Head of the of-
fice; M. Tufanov, Head of the Criminal
and Technical Department; V. Favorskyi,
Head of the Photographic Department and

10 06 yupexZeHny KaOMHETOB HayIHO-CyZe0HOI aKcriepTr3kl B ropogax Mockse, Kuese u Ozec-
ce : 3akoH, ozob6peHnHbIH ['ocyzapcrBenHsiM CoBeToM u ocyzapcrBeHHOI0 Jlymoro 4 (17) uross
1913 r. Cobpanue y3akoHeHuil u pacnopsaxcerutl npagumenscmea. 1913. Ota. 1. Ne 158. Ct. 1441.

11 ®ezmopenko B. JI., KoBasenko B. B., KpaBuyk B. M. Op. cit. C. 39. DOI: 10.32689/2617-9660-2022-

3(21)-12-22 (date accessed: 06.03.2023).
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A. Sementsov, Assistant; three technical em-
ployees and a translator) 2, who in the first
year of activity conducted more than 200 ex-
pert studies. The material base of the insti-
tution amounted to thousand gold rubles .

In Odesa SFEO under the prosecutor
of the Odesa Judicial Chamber, solemnly
opened on February 15 (28), 1914, 4 employ-
ees (at the beginning of 1922 — 12) worked
under the leadership of M. Makarenko, who
“showed himself to be an outstanding scientist,
teacher, forensic expert, as well as a very talent-
ed manager” [1] ** and headed his institution
until 1938.

Achievements in the scientific field are
evidenced by the reports of Ukrainian sci-
entists-experts who participated in the Con-
gress of Heads of Forensic Expert Institu-
tions on July 19, 1915, in Petrograd, namely:
S. Potapov — on the most important features
of handwriting for comparative research; V.
Favorskyi — on the method of reading the
etched text using luminescence; M. Tufan-
ov — on the peculiarities of the study of hair,
blood stains and semen; M. Makarenko — on
the most interesting cases, as well as about
certain methods of forensic research in the
Odesa SFEOQ; Ye. Yelchaninov — on the signif-
icance of the foreign mission of 1914 for the
development of domestic expert work *°. In

the same year, the world saw the first issue
of the famous work by M. Bokarius “Forensic
Medicine Presented for Lawyers” (1915) .

After the First World War, forensic ex-
pert activity in Ukraine received a new push
for development and further institutional-
ization, although the normative-legal, sci-
entific-methodological, methodical, orga-
nizational and financial support of forensic
examination in Ukraine in 1917—1922 can
hardly be considered satisfactory (in partic-
ular, due to the eclecticism of contemporary
politics and legislation — procedural and
criminal) V.

The bodies of the Ukrainian state, and
later the Bolshevik government and regional
Soviet entities (the Galician Socialist Repub-
lic of Soviets, Donetsk-Kryvorizka Republic,
etc.) failed to develop new procedural codes,
so all this time in Ukraine they used the pro-
cedural legislation of the tsarist times. For
example, Art. 8 of Decree No. 2 on Courts
dated March 7, 1918, stated that judicial pro-
ceedings should be carried out according to
the rules of the court statutes of the Russian
Empire of 1864, since the Central Executive
Committee of the Workers’, Soldiers’ and
Cossacks’ Deputies and the Soviet People’s
Committee have not abolished them to this
day 8.

12

Imenko A. B., Kononmwok B. II., FOcynmoB B. B. Op. cit. C. 10. URL: http://nbuv.gov.ua/UJRN/
krise_2018_63(1)__4 (date accessed: 06.03.2023).
Kosoniok B. II., ®@opic 0. B., 0zina O. B., Bunorpazgosa B. C. Op. cit. C. 689. DOI: 10.33994/

Makapenko H. II. TexHuKa pacciefoBaHUS IIPEeCTYIIEHUI: IPAKTUYEeCKOe PYKOBOJACTBO JJIS
cyzeOHbIX paboTHUKOB. Perp. usz. 1925 r. ; npeguci.: A. Y. Punenko. Xepcos, 2013. C. 1.
Imenko A. B., Komoniok B. II., IOcymo B. B. Op. cit. URL: http:/nbuv.gov.ua/UJRN/

Bokapiyce H. C. CyzebHass MeUIIHA Bb HU3JIOKEHIN AJIsT IOPUCTOBD: OIBITD M3JIOKEHUS OC-
HOBB CyZleOHOI MeAUIIMHEI [ IOPUCTOB Ch IPUCOESMHEHIEMb HEOOXOANMBIX 061X cBBab-
HUH U3b aHATOMUU, TUCTOJIOTIN, PU3MOJIOTiN, XMMiH, TaTOIOTIN U JPYTUX MEAUITNHCKUX JVC-
nunnudsb. T. I 1 O xpoBu u cocyzuctoil cucreM’b es. O koxb. O ckeners yenopbka. XapbKOBD,
1915. VIII, X, 779 c. URL: https://dspace.nlu.edu.ua//jspui/handle/123456789/5172 (date accessed:

13

kndise.2022.67.69 (date accessed: 06.03.2023).
14
15

krise_2018_63(1)__4 (date accessed: 06.03.2023).
16

06.03.2023).
17 Wieczorek L. Op. cit. S. 22—24, 32—33.
18

I'puniok B. O. Cyz pagsHcbkoi nobu. Yaconuc Hayionaavrozo yrigepcumemy «Ocmposvka axka-
Oemin». Cepis «IIpago». 2012. Ne 2 (6). URL: http://lj.oa.edu.ua/articles/2012/n2/12hvosrd.pdf
(date accessed: 06.03.2023).
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However, as early as 07/23/1918, the
People’s Committee of Justice approved the
order “On the Organization and Operation
of Local People’s Courts”, normalizing the
status of experts as participants in the ju-
dicial process with the permission of the
courts to interrogate them on an equal ba-
sis with witnesses and warn of liability for
false testimony (Art. 24). Therefore, the in-
stitute of “informed persons” started by the
tsarist court statutes of 1864 continued to
work in 1917—1921 and after the Bolshevik
expansion and the accession of Ukraine to
the Soviet Federation.

In 1918, a forensic medical examina-
tion was transferred to the sphere of man-
agement of the People’s Commissariat for
Health. In 1919—1920, M. Makarenko was
confirmed as the Head of the Odesa SFEO,
which in 1923 received the status of a re-
gional office Y. In the same year 1923, Pro-
fessor M. Bokarius assumed the position
of chief state forensic medical inspector of
the Ukrainian SSR.

Since 1922, the legislation on the judi-
ciary, legal proceedings, and forensic ex-
amination, as well as the organizational
and legal status of forensic institutions have
changed significantly in Ukraine. Adoption
of the 1922 Regulation on the Judiciary of
the USSR # and the Criminal Procedure
Code of the USSR (hereinafter referred to
as CPC) # normalized the grounds for the
creation of preliminary investigation bod-
ies (People’s investigators) and courts (Peo-

19 Komaxa B. O. Op. cit. C. 325.

ple’s judges), as well as such evidence as
conclusions expert (Art. 62 of this CPC) %,
which generally contributed to the estab-
lishment of forensic expert activity and its
institutionalization.

At this time, forensic experts conduct
examinations and clarify their conclusions
in courts and investigative bodies. For ex-
ample, Clause 4 of the Instructions on the
Procedure for Remuneration of Witnesses
and Other Persons Summoned to Courts
and Investigative Bodies in Criminal Mat-
ters (Annex to the Toggle the table of con-
tents Circulaire of the People’s Commis-
sariat of Justice of December 23, 1922, Part
207) provided that for the appearance to
the court or pre-trial investigation body,
forensic experts should not receive any re-
muneration, since according to Art. 78 of
the then Code of Labor Laws, they set the
average earnings “at the place of work or po-
sition” %,

The following year, the People’s Com-
missariat of Justice of the Ukrainian SSR
approved the regulation of forensic science
offices ?* (hereinafter referred to as Regula-
tion of 1923) and the Instruction on the ac-
tivities of scientific forensic science offices.
Instructions on the activities of scientific
and forensic examination offices. In order
to implement the functions of the SFEO,
special sections were established (chem-
ical and physicochemical research, fo-
rensic, macro- and microscopic research,
identification of a person: dactyloscopic,

20 IlonoxxeHue o cymoycrporictBe YCCP : yTB. Beeykp. LlenTp. Viconn. Komuret. 16.12.1922 .

W3p.-e odul. Xapbkos, 1923. 16 c.

21 YronoBHO-TIporeccyanbHbI Kogeke YCCP : yTB. BIIMK 13.09.1922 r. XapbkoB, 1922. 60 c.

22 Ibid.

23 THCTPYKUis IIPO MOPSIZOK BUHATOPOJAY CBIZIKIB Ta MHIIMX 0Ci0, 1[0 BUKJIMUKAIOTHCS 110 KPHUMi-
HQJIBHUX CIIPaBax Jo CyZOBUX MICIIb Ta Z0 CIiJYUX OPTaHiB : AoA. 10 obixHMKa HapkoMIoCTy
Biz 23.12.1922 p., 4. 207. Bronemensv Hapodnvoeo Komicapiamy FOcmuyii YCPP. 27.12.1922. 4. 20.

C. 165.

24 TlojokeHHsST NP0 KabiHETH HAYKOBO-CYZOBOI eKCIIepTU3U
URL: https://ips.ligazakon.net/document/view/

Big 10.07.1923 p. (31 3miH. Ta goIL).

3aTB. IloctanoBor PHK

kp2300107an=2&ed=1925_04_25 (date accessed: 06.03.2023).

117


https://doi.org/10.32353/khrife.1.2022.05

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

poroscopic, anthropometric, etc.), and in
the Kharkiv office, there was also a section
for body research a person ».

According to Art. 2-4 of the Regulations
0f 1923, the Head of the office, his assistants
and technical staff belonged to the person-
nel of the SFEO; the manager and his assis-
tants were appointed and dismissed by or-
der of the People’s Commissariat, the rest
of the employees — on the basis of the or-
der of the manager; SFEO was maintained
at the expense of the People’s Commissar-
iat of Justice, reported to the prosecutor’s
office, and general management of SFEO
activities on the ground was carried out by
provincial prosecutors *.

Almost 100 years ago, on November 1,
1923, SFEO in Kharkiv joined the network
of forensic expert institutions in Ukraine.
Its founder and leader was the legendary
Ukrainian forensic physician, outstanding
criminal expert and scientist M. Bokarius.
The office was first organized at the Depart-
ment of Forensic Medicine of the Kharkiv
Medical Institute %.

The work of SFEO in Ukraine was man-
aged by the People’s Commissariat of the
USSR, issuing circulars and instructions on
improving the organization and conduct-
ing forensic examinations. For example, in
paragraph 4 of the circular dated February
28, 1925 “On the elimination of errors that
inhibit the work of the Scientific and Fo-
rensic Examination Office” it is noted that
“when sending material evidence to the Offices

for examination, their significance or use in
the case and the circumstances of the case are
not submitted, which makes it difficult to car-
ry out the examination” .

It should be noted that the SFEO car-
ried out expert research in criminal cases
free of charge, and in civil cases - in accor-
dance with the Fee for research carried out
by scientific and forensic examination of-
fices, approved by a joint resolution of the
People’s Commissariat of Justice and the
People’s Commissariat of Finance dated
September 18, 1925, for example:

“B. Documents and banknotes examination,
i.e. determination of their forgery by various
persons, restoration of scraped, etched text,
determination of the time when the
document was written, etc.

1. Examination of a single
document without restoration of
scraped, etched, or even invisible

<...>

C. Research of a person identification on the
identification of crime instruments research at
the crime scene.

<...>

4. Identification of traces of hands,
feet, teeth, etc., of one person, as

well as by photos......... 10 KRB
Identification of the same object by

traces, photographic maps of other

persons, for each o
1dentification.......oeeeeeeeereeennnnne S KRB™™.

25 TonoueHko JI. M., JIozoBuii A. 1., CimakoBa-EdpemsH E. B. Ta in. Op. cit. C. 15—16. URL: https://
expertize-journal.org.ua/attachments/article/924/ose.pdf (date accessed: 06.03.2023).

26 TlonoxkeHHs PO KabiHETW HAYKOBO-CYZOBOI €KCIIEPTU3H ...

. URL: https://ips.ligazakon.net/

document/view/kp230010?an=2&ed=1925_04_25 (date accessed: 06.03.2023).

27 Ilam’sTi 3aciykeHoro npodecopa Mukosnu CeprifioBuda Bokapiyca. C. 6.

28 IIpo ycyHeHHs xub, mo ranapMyooTh npamnio Kabinerie HaykoBo-CyzoBoi Excrieprusu : 06ix-
HUK HapkoMIocTy Big 28.02.1925 p., 4. 34. Bronemenv Hapoduvoeo Komicapiamy FOcmuuyii YCPP.

23.06.1925. 4. 19. C. 148.

29 Taxcu OILIaTH JOCJIiKEHb, IO iX BUKOHYIOTh KabiHeTH HayKOBO-CyZ0BOI ekcriepTusu : ITocTa-
HoBa HapkoM'tocty 11 Hapkombiny Biz 18.09.1925 p. Bionemens Hapoonvoeo Komicapiamy FOcmu-

yii YCPP. 22.10.1925 p. 4. 55. C. 450—451.
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In 1925, these SFEOs were transformed
into institutes of scientific and forensic ex-
amination (hereinafter referred to as ISFE)
in Kharkiv, Kyiv and Odesa. Their organi-
zational and legal status, functions, struc-
ture and order of organization of forensic
examination and scientific activities were
regulated by the Regulation on the Judicial
System of the Ukrainian SSR dated October
23,1925, in Art. 12 of which it is stated: “In
order to conduct various scientific and techni-
cal studies and provide expert opinions regard-
ing court cases, as well as to conduct scientific
works and experimental studies regarding the
issues of criminal technology and the meth-
odology of investigating crimes and investi-
gating the identity of a offender in the cities
of Kharkiv, Kyiv and Odesa are institutes of
scientific and forensic examination, the area
of their activity is determined by the instruc-
tion of the People’s Commissariat of Justice” *.

It should be noted that the Heads of the
ISFE in Ukraine constantly confirmed their
scientific authority with their scientific de-
velopments (remember at least the funda-
mental work by M. Makarenko “Techniques
for the investigation of crimes: a practical
guide for judicial officers” (1925) ). The
development of science in ISFE was also fa-
cilitated by entrusting them with the func-
tions of scientific and methodological sup-
port of forensic examination in Ukraine.
This made it possible to plan and coordi-
nate relevant scientific research.

In 1926, on the initiative of M. Bokarius,
Kharkiv ISFE launched one of the first spe-
cialized scientific periodicals in Ukraine —
“Archives of Criminology and Forensic Scienc-
es”. By Order of the People’s Commissariat

of Justice of the Ukrainian SSR dated June,
2, 1927, the publication is defined as the
“permanent scientific publishing body of the
institute of forensic science” (p. 52) *.

“Archives of Criminology and Foren-
sic Sciences” contained scientific articles
by both domestic and foreign forensic sci-
entists - from Belgium, Bulgaria, Spain,
Italy, Germany, Finland and France *. In
1926-1927, 5 issues of the magazine were
published. In a relatively short time, this
periodical has established itself as an im-
portant platform for professional discourse
on the theory and practice of criminology,
criminalistics, forensic examination, and
forensic medicine.

The organization and conduct of fo-
rensic examinations (respectively, the le-
gal regulation of forensic expert activity of
ISFE in Ukraine) were constantly improved.
In particular, on July 12, 1926, M. Mykhai-
lyk, Deputy People’s Commissariat of Jus-
tice and Prosecutor General of the Repub-
lic (repressed in 1937) issued a circular “In
what cases and in what order are objects of
research sent to forensic institutes for addi-
tional or repeated examination in of crim-
inal cases (To all judges, prosecutor’s offic-
es, investigations and institutes of scientific
and forensic examination)”, which referred
to the negative practice of additional re-
search, when the pre-trial investigation
authorities repeatedly applied for the con-
clusions of experts - or to the same ISFE (in
the case of obtaining new materials of the
pre-trial investigation), or to the other (in
case of doubts about the previous conclu-
sion) according to the so-called control ex-
amination: this practice “caused unwanted

30 IlonoxxenHsa mpo Cyzaoycrpiit YCPP : Ilocranosa BIIBK Big 23.10.1925 p. (3i 3MiH. Ta gom.).
URL: https://ips.ligazakon.net/document/view/kp250018?an=0&ed=2022_04_21 (date accessed:

06.03.2023).
31 Maxkapenko H. II. Op. cit. 164 c.

32 IHcTHUTyTaM HayKOBO-CYZOBOI eKcIlepTu3su : Haka3 Hapkom'iocty VCPP Bizx 02.06.1927 p. Brose-
menb Hapoduvoeo Komicapiamy FOcmuuyii YCPP. 1927. Ne 25—26. Apr. 97.
33 KabiHeT-My3el BUJATHOTO CYZOBOrO MeAUKa ... . C. 16.
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complications for the institutes” . This doc-
ument emphasizes the need for court and in-
vestigative bodies to properly prepare an appli-
cation to ISFE for conducting an examination
(Art. 2), the appropriateness of a second exam-
ination (to confirm or verify the conclusions of
the first) only in the event that the first exam-
ination is recognized as “not sufficiently clear,
or uncertain, as well as when the findings of
the examination clearly contradict the circum-
stances of the case” (Art. 5), and investigative
bodies are also prohibited from “simultane-
ously sending requests for the examination to
different institutes of SFE” *. Some of the is-
sues raised in the aforementioned circular
of the People’s Commissariat are relevant
to the organization and conduct of the fo-
rensic examination to this day.

The order to institutes of scientific and
forensic examination, issued by the Peo-
ple’s Commissariat of the USSR in 1927
(hereinafter referred to as ISFE), actually
approved the rules for the existence of ISFE
as part of this People’s Commissariat *.

Adopted on July 20, 1927, the new Crim-
inal Procedure Code of the USSR which was
based on the “general principles of the crimi-
nal legislation of the Union of Soviet Socialist
Republics” ¥, regulated, in particular, the
grounds for the appointment of a forensic
examination (Art. 64), the prohibition to
evade execution duties of a court expert
(Art. 65), application of a statement about
an expert (Art. 46), an expert’s right to re-
muneration for the performance of his du-

ties (Art. 66), questioning of an expert by an
investigator and his appointment of addi-
tional or new examination (Art. 160, 167—
172), clarification of the expert’s opinion at
the court hearing (Art. 276), grounds for the
court’s appointment of a new (repeated) ex-
amination (Art. 277), reopening of the case
(in case the expert gives a “crooked” (false)
opinion) etc. ¥, therefore, comprehensive-
ly regulated the procedural status of the
forensic expert(s) and the conclusion(s)
drawn up by him/her.

The analysis of the Order’s provisions
on ISFE makes it possible to reproduce the
peculiarities of the legal status of the cur-
rent ISFE in Ukraine. According to Art. 2
part I of this order ISFE was subordinated
to the Department of the Judicial System
and Care of the People’s Commissariat
in the administrative and organizational
sense, and operationally to the Department
of the Prosecutor’s Office of the People’s
Commissariat of Justice ¥*. Therefore, ISFE
carried out, in fact, expert support of both
pre-trial investigation and justice.

Regarding tasks of ISFE, Art. 19 of the
Order on ISFE imposed on them the duty
“to assist the court, prosecutor’s office and
bodies of judicial and investigative authori-
ties in establishing the crime and exposing the
culprit by conducting scientific examinations
and giving conclusions on certain issues that
require the adaptation of scientific methods
of research or special technical experience” *.
Therefore, from the moment scientific

34 3a SIKMX BUIAJKIB Ta B SKOMY IIOPS/IKOBI HAIIPABJSIOTHCS 06’ EKTH OCIiAyBaHHS 0 iHCTUTY-
TiB HAYKOBO-CY/Z0BOI €KCIIEPTU3HU /JIS I0AATKOBOI 260 ITOBTOPHOI €KCIIEPTU3Y B KPUMIiHATBHUX
crpaBax (o BCiX CyZAZiB, OpraHiB IPOKypaTypH, CIiACTBA Ta IHCTUTYTiB HAYKOBO-CYZOBOI eKC-
nepTusw) : 06ixxHuK Hapkom’tocty Biz 12.07.1926 p. Brosemens Hapodrwvozo Komicapismy FOcmu-

yii YCPP. 1926. 4. 26. ApT. 125.
35 Ibid.

36 IHCTUTYyTaM HayKOBO-CYZ0OBOI EKCIIEPTU3H ... .

37 Wieczorek L. Op. cit. S. 55.

38 Kpuwminansno-IIponecyanpuuii Kogexc YCPP Big 20.07.1927 p. Bug. odim. Xapkis, 1927. 123 c.

39 IHCTUTYyTaM HayKOBO-CYZOBOI EKCIIEPTU3H ... .

40 Ibid.
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and expert institutions were established
in Ukraine, the Soviet authorities did not
require them to conduct an independent
and objective forensic examination, but
to assist “the court, the prosecutor’s of-
fice and the bodies of the judicial authori-
ty and the investigation in establishing the
crime and exposing the culprit”, because of
which ISFE as non-independent and aux-
iliary subjects in the 1930s will turn into a
component of a gigantic punitive and re-
pressive system, and many talented scien-
tists-experts and forensic experts-practi-
tioners will become its innocent victims.
Instead, the next task “to conduct scientific
works and experimental research on the is-
sues of criminal technique and methodology
of crime investigation, and in the section of
criminal-psychological and psychopatho-
logical research and the identity of the bur-
glar” # contributed not only to the devel-
opment of forensic science in Ukraine,
but also systematized its connection with
criminalistics and criminology.

The implementation of these main fo-
rensic and scientific research tasks provid-
ed for the optimal structure of ISFE in the
administrative and legal sense and ensured
the ubiquity of their activities on the terri-
tory of Ukraine.

According to the circular of the People’s
Commissariat of Justice “On the distribution
of districts between regional offices of scientific
and forensic examination” 2, ISFE served the
following regions of Ukraine (service areas
could change in the event of re-examina-
tion):

a) Kharkiv region: Kharkiv, Sumy, Izium,

Kupiansk, Artemivsk, Luhansk, Mar-

iupol, Starobilsk, Stalinsk, Poltava,

41 IHCTUTyTaM HayKOBO-CYZOBOI €KCIIEPTU3H ...
42 IIpo po3mOZiN OKPYr MiX KpaloBUMHU KabiHeTaMM HayKOBO-CYZOBOI eKCIIEPTU3U :

Kremenchutsk, Dnipropetrovsk, Zapor-
izhzhia and Melitopol;

b) Kyiv region: Kyiv, Berdychiv, Bila Tserk-
va, Cherkasy, Lubensk, Romensk, Pry-
lutsk, Chernihiv, Hlukhiv, Konotop,
Nizhyn, Zhytomyr, Shepetivka and
Korosten districts;

c¢) Odesa region: Odesa, Mykolaiv, Kher-
son, Pershomaisk, Zinoviv, Umansk,
Kryvyi Rih, Vinnytsia, Proskurivsk, Mo-
hylivsk, Tulchynsk, Kamianets districts
and Moldavian Autonomous SSR *.

The ISFE was managed by directors (in
the Order on the ISFE, the word “Director”
is written with a capital letter), who were
appointed and dismissed by the People’s
Commissariat at the request of its own
Department of Justice and Care (Art. 11).
The Director became a key subject of the
administrative and management, foren-
sic expert and scientific research work of
ISFE. In subsection 1 “Management of the
Institute of Scientific-Forensic Examina-
tion” part II “Management of the Institute
of Scientific-Forensic Examination, func-
tions of sections and duties of their em-
ployees” was about the legal status, in par-
ticular the rights and duties of the Director
of ISFE. The principal duty of the Director
is to “generally manage the activities of the
SFE Institute, communicate on behalf of the
Institute with all institutions and individu-
als, charge it with loans and conduct report-
ing on the affairs and funds of the Institute”
(Art. 59) *,

The leadership of ISFE also included
the Deputy Director (Articles 61—62)
and the Academic Secretary (Articles
63—64). The first “performed the duties of

O0ODLKHUK

Hapxom’tocty 3 25.08.1925 p., 4. 129. Bronemens HapooHnwvozo Komicapiamy FOcmuuyii YCPP. 1925.

Y. 46. Apr. 67.

43 IHCTUTyTaM HayKOBO-CYZOBOI €KCIIEPTHU3H ...

44 Ibid.
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the Director of the SFE Institute in all cases
when the Director is not present”, and the
second “systematized all the work of the
SFE Institute and compiled reports on its
activities” *.

According to Art. 5 of Order on ISFE
included sections (chemical and physico-
chemical experiments; biological experi-
ments; identification of a person; forensic
medical experiments; criminal-psychologi-
cal and psychopathological experiments) *,
the Heads of which were appointed and
dismissed by the People’s Commissariat at
the request of the Director ISFE (sections
of ISFE should be distinguished from lab-
oratories, museums, and other divisions,
which will be discussed later).

In order to carry out forensic expert
work, at the request of the Director of ISFE,
the People’s Commissariat of the USSR es-
tablished auxiliary institutions at ISFE: for
example, a library and laboratories (foren-
sic-chemical, physical, photographic, se-
rum, etc.), an X-ray room and a room for
experimental and biological research, ar-
tistic dummy workshop, etc. (Art. 7) ¥°.

ISFE offices provided record keeping,
document management, and archiving
and reported to the Deputy Director. All
ISFEs operated museums, the collections
of which were used to gain knowledge
about the methods of committing crimes
and their investigation. All ISFE employees
(except the Deputy and Heads of sections)
were appointed and dismissed directly by
the Director.

The relative organizational and mana-
gerial autonomy of ISFE in Kharkiv, Odesa
and Kyiv contributed to the choice by the
Directors of these institutions of priority
areas of scientific research and forensic
expert activity, as well as the formation of
unique scientific and expert teams.

45 THCTHUTyTaM HayKOBO-CYZOBOI €KCIIEPTHU3H ...

46 Ibid.
47 Ibid.

Conclusions

It is obvious that the period from 1922
to 1929 was marked, on the one hand, by
the accession of Ukraine to the USSR and
the introduction of the Soviet legislative
system, and on the other, by a certain
liberalization of economic relations during
the NEP, the involvement of experienced
scientists to work in the bodies state power
and scientific institutions, the introduction
of the Ukrainian language into the system
of the People’s Commissariat of Justice, and
generally had a positive effect on the genesis
of forensic examination and the formation
of scientific and expert institutions on the
territory of Ukraine.

The above-described administrative
and legal status of ISFE in Kharkiv, Kyiv
and Odesa operated until the Second World
War. He ensured the rational autonomy of
ISFE until the early 1930s when the Soviet
authorities began to actively replenish
and/or replace the leadership of ISFE with
representatives of the party nomenclature.

The achievements of such Ukrainian
scientists-experts as M.  Bokarius,
M. Makarenko, S. Potapov, etc., whose
achievements in the field of theory and
practice of forensic examination were used
not only in the USSR, but also had a positive
effect on the development of domestic
forensic expert activity in Western Europe,
Asia and both Americas. The exchange of
experience of the world forensic expert
community in the columns of Ukrainian
specialized publications, in particular in
the journal “Archives of Criminology and
Forensic Sciences”, which was published
under the editorship of M. Bokarius,
deserves special attention.

During 1922—1929, domestic schools
of forensic examinations were formed
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(in particular, the Kharkiv school of
M. Bokarius); a community of highly
professional forensic experts was formed
and a high-quality system of their
training was developed; new types of
forensic examination were introduced
and the methods of their conduct
were scientifically substantiated; the
publication of fundamental scientific
worksontheissuesofforensicexamination
and criminology is organized; In Kharkiv,
a specialized and authoritative journal
“Archives of Criminology and Forensic
Science” was launched. Therefore, it can
be stated that even within the former
USSR, domestic forensic examination in
the 1920s developed independently and
formed at least three powerful schools of
forensic examination - Kharkiv, Odesa,
and Kyiv.

T'eHe3uc iIHCTUTYTiB HAYKOBO-CYLOBO1
ekcneptTusu B XapkoBi, Kuesi i1 Ogeci
B 1922—1929-My poKax:
iCTOPHKO-IPaBOBUIi ACIEKT

Baaducaae ®edopenko, JIewek Bewopek,
Tzop I'asaoecokuil

Poszenanymo eenesuc cydogoi excnepmu-
3u 6 Yxpaini Hanepedodui Ilepiioi ceimosoi
8iliHU ma 1i nodaaviy IHCMUMyuioHalisa-
yito 8 1920-mi pp. Jocaidsxcero nepedymosu
3anouamkyeamus KabiHemie HAYK080-Cydo-
6oi excnepmusu 6 Kuesi, Odeci ma Xapkosi
3a iHiuiamueorw, 30kpema, NezeH0apHo20 Cy-
008020 Meduka il HAYKOBUA-KPUMIHAAICTA
Muxkonu Bokapiyca. ITpoananizogano Hopma-
MUBHO-NPABO8L AKMIL 3 NUMAHb 0P2aHi3aUii
ma npogedens cydoso-ekcnepmuoi pobomu,
npasosuil cmamyc iHCMumymis HaykKogo-cy-
doeoi excnepmusu HapodHozo komicapiamy
tocmuyii Ykpaincokoi CPP, ixni 3ag0damms,
cmpykmypy i nopsdok ¢opmysanhs. 06-
SPYHMOBAHO BU3HAYANLHY POAbL Y 2eHe3UCT
cydosoi excnepmusu 6 Ykpainwi 6 1920-mi
pp. BIMUUBHAHUX YHUeHUX-KPUMIHAAICMI8

M. Bokapiyca, M. Maxkapetxka, C. ITomano-
8a, B. dasopcvkozo ma iHWUX, AKI He AulLe
3aknanau nideanunu pisHux eudis cydosoi
excniepmu3u 041 3abe3nedenHs nompeb cydie
1 opeanie docydogozo caidcmea, a ii copmy-
8a/UL HAYK0BO-MemOO0A0IUHI MA Memoouy-
Hi 3acadu cydogo-excnepmHol OidAbHOCTL
8 Ykpaini. Jlosederno, wo edxce 6 1920-mi pp.
8 Ykpaini copmosaHo 8iMUUSHAHI WKOAU
cy0dogoi excnepmonoeii (30kpema, XapKiecoKy
wxony M. Bokapiyca); YymeopeHo CMiAbHO-
my eucokonpogeciiliux cy0osux excnepmis
1 po3pobeHOo AKICHY CucmeMy ix nid2omoeKiL;
3anpogadicero HO81 8U0LL CYO0BUX eKCnepmu3
1 HAyK0go 00S/PYHMOBAHO MemOOUKLL 1X Npo-
8e0eHHs; 0peani308aHo 8UOAHHS GYHOAMEH-
MAaAbHUX HAYKOBUX NpAub 3 NUMAHb CYJ080L
excnepmu3u ma Kpuminaaicmuku; y Xapkosi
3anoyamko8ano cneyianizo8anuil i agmopu-
MemHUil Y Mo204acHOMY C8IMI 4aconuc «Ap-
Xi8 Kpuminonoeii ma cydogoi MeduyuHuU».
Y docaidocen i 3acOCO8AHO 3a2ANbHOHAYKO-
81 Memodu: ananis, CuHMes, aHan02iio, Cuc-
memamu3ayino ma y3aea svHeHHsL.

Katouoei caosa: cydosa excnepmusa; ze-
He3uc cy0080i ekcnepmu3u 8 Ykpaini; kabinem
HAYK0B80-CY00801 eKCnepmu3au; IHCIumym
HAYK080-cy00801 excnepmu3u; XapKi8cuKuil
IHCMUmMym HayKo80-cydogoi eKcnepmu3u;
Muxona Bokapiyc.
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Current issues of using digital evidence in criminal justice of
Ukraine and the USA have been considered and proposals have
been provided for their resolution. For this purpose, methods of
theoretical analysis and synthesis, formal legal analysis, comparative
legal method, and special methods of cognition have been applied.
The concepts of “electronic evidence” and “digital evidence” have
been differentiated. Analysis of 64 decisions of Ukrainian courts of
criminal jurisdiction and 31 decisions of the US Court of Appeal and
the Supreme Court has revealed certain challenges in recognizing
information in digital format as admissible and veracious evidence.
The experience of the US judiciary can be useful for reforming
Ukrainian legislation and the development of methodological
guidelines for digital evidence use. It has been proposed to amend
the Criminal Procedural Code of Ukraine with regulations that
would contain the definition for the digital evidence concept and
its procedural media; differentiation of the concepts of “electronic
evidence” and “digital evidence”; introduction of a detailed procedure
for seizing digital information, its review, recording and storage
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(with indication of the list of mandatory information on digital
evidence which must be procedurally established); an algorithm
for assessing veracity of digital evidence and an expert conclusion
relying on certain criteria. It has been proved that a rapid change in
technologies for detecting, seizing, recording and researching digital
information has presented certain challenges for investigators, judges,
prosecutors and employees of investigative agencies of Ukraine. It is
recommended to improve the efficiency of using digital evidence in
court proceedings by developing guidelines for working with such
evidence and correspondingly improving qualifications of employees

in law enforcement agencies.

Keywords: digital evidence; electronic evidence; electronic
devices; admissibility of evidence; sources of evidence; digital
information; criminal proceedings; recording evidence.

Research Problem Formulation

In the early 1990s, in view of advancement
of digital and network technologies, law
enforcement agencies started to work
with evidentiary information in electronic
(digital) format obtained from various
electronic devices and telecommunication
networks, namely: computers, phones,
photo and video cameras, GPS-navigators,
social networks, various Internet sites,
etc. Particularly, GPS technology is helpful
in establishing the presence of suspected
persons at the crime scene, while the
analysis of e-mails, text messages, digital
photographs, audio recordings, and
video recordings determines persons’
involvement in illegal activities.

The development of information
technologies, the emergence of new fields
of their application and introduction
of new electronic devices have led to
an increase in the number of types of
digital information and methods of its
encoding and transformation. To view and

research certain types of information, it
is not enough to use ordinary computer
equipment with standard software:
specialized electronic devices as well as
software are required for this purpose. This
poses certain difficulties for investigators,
judges, prosecutors, lawyers, forensic
experts, etc.

The problem of using digital evidence
in criminal proceedings became especially
urgent after the open, full-scale armed
invasion of the Russian Federation troops
in the territory of Ukraine, which roughly
violated the rights of Ukrainian citizens
enshrined in Sec. I of the Convention
for the Protection of Human Rights and
Fundamental Freedoms (hereinafter
referred to as the Convention) and its
protocols, namely: right to life (Art. 2 of the
Convention), prohibition of torture (Art. 3
of the Convention), prohibition of slavery
(Art. 2 of the Convention), prohibition of
discrimination (Art. 14 of the Convention),
the right to property (Article 1 of Protocol
No. 1), the right to education (Article 2 of
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Protocol No. 1), the right to liberty and
security (Article 5 of the Convention),
the right to a fair trial (Article 6 of the
Convention), no punishment without law
(Article 7 of the Convention), etc. %

Ukrainian law enforcement agencies
and human rights organizations from
around the world have collaborated to create
multiple electronic resources for collecting
information on war crimes. According to
the General Prosecutor’s Office of Ukraine,
digital information on approximately
70,000 such crimes 2 has been recorded as
of December 2022, which will subsequently
help not only to establish that these crimes
were indeed committed but also to find out
a connection between crimes and specific
individuals (criminals) and charge them
with reasonable accusations as well as
ensure that they are brought to justice.
However, investigators and judges often
face difficulties in collecting and evaluating
digital evidence due to the lack of its clear
definition, as well as the lack of established
procedures for its recording and evaluation
in Ukrainian legislation. Also, Ukrainian
courts sometimes do not recognize digital
evidence as admissible, while investigative
journalists frequently use developments
of EU and US researchers and lawyers in
this area. That is, Ukrainian legislation is
not adequately keeping pace with the rapid
advancements in information technologies,
and gaps in legal regulation often require
resolution through decisions made by the
judiciary.

Analyzing positive experience of digital
evidence use within the US judiciary
will help to determine directions for
overcoming the indicated problems in the
Ukrainian judiciary.

Article Purpose

The Research Purpose is to analyze
correlation between the concepts of
electronic evidence and digital evidence,
clarify the digital evidence concept,
generalize judicial practice of Ukraine and
the USA in order to emphasize problems
that arise when using digital evidence in
the criminal proceedings of both countries,
conduct comparative analysis of Ukrainian
legislation and the US one as to the use
of digital information in the judiciary,
determine ways to increase the efficiency
of using digital evidence in Ukrainian
criminal justice system. The authors also
aim to provide suggestions for improving
Ukrainian criminal procedural legislation
in terms of studied problems.

Research Methods

Tofulfilsetgoals, 11 courtorders, 9 decisions
and 25 Resolutions of the Supreme Court of
Ukraine (hereinafter referred to as Ukraine
SC), 18 decisions of local courts of Kharkiv
and Kharkiv region, 17 decisions of the
Kharkiv Court of Appeal and the Court of
Appeal of Kharkiv Region, 12 decisions of
the U.S. Court of Appeals and 19 decisions
of the US Supreme Court (hereinafter
referred to as the US SC), posted on relevant
official websites, have been studied in this
research. What is more, results of analyzing
judicial practice of the Kharkiv Court of
Appeal on the use of electronic evidence
have been studied, positions of the judges
of the Criminal Court of Cassation as part of
the Supreme Court of Ukraine (hereinafter
referred to as the CCC as part of Ukraine SC)
concerning the problem of admissibility

1 KoHBeHIlis PO 3aXUCT IIPaB JIOAWHU i OCHOBOIIOJIOXKHUX CBOOOA (EBpOIelichbKa KOHBEHIsI
3 IpaB JIOAWHY) : Big 04.11.1950 p.; patudik. 3akoHOM Ykpainu Big 17.07.1997 p. Ne 475/97-
BP; uunHa 71 Vkpainu 3 11.09.1997 p. (3i 3miH. Ta gom.). URL: https://zakon.rada.gov.ua/laws/

show/995_004#Text (date accessed: 02.02.2023).

2 OdicTenepanpHoro nmpokypopa/Odim. caiit. URL: https://gp.gov.ua/ (date accessed: 08.02.2023).
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of digital evidence have been analyzed,
international and national standards for
working with digital evidence have been
carefully studied (ISO/IEC 27037:2012 °®
and CTV ISO/IEC 27037:2017 “), research
papers of domestic scientists and
individual papers of the Scientific Working
Group on Digital Evidence (USA) regarding
the efficient use of digital information
in court proceedings (in particular, the
Berkeley Protocol on Digital Open Source
Investigations) ° (hereinafter referred to
as the Berkeley Protocol), Guidelines for law
enforcement agencies and prosecutors
on the use of digital evidence in court
(hereinafter referred to as the Guidelines on
Digital Evidence Use) etc.). The analysis also
includes the rules of domestic legislation
(in particular, the Criminal Procedural
Code of Ukraine) and the US Federal Rules
of Evidence (hereinafter referred to as FRE
USA) ° on the use of digital evidence in
criminal proceedings.

Methods of theoretical analysis and
synthesis as well as scientific papers by
both foreign and domestic researchers
have been summarized to study the content
of legal rules and concepts contained in
legal regulations and court decisions.
Individual issues required application of
systems analysis method (primarily to
clarify problems of assessing veracity of

digital evidence in Ukraine and the USA
and to determine ways to overcome them
in Ukraine).

The formal and legal analysis of
the legislation of Ukraine and the USA
regarding the use of electronic (digital)
evidence while court proceedings enabled
to identify inherent deficiencies of legal
acts and to provide suggestions for
improving legal regulation (in particular,
concerning improvement of efficiency
of digital evidence use in criminal
proceedings). With the help of comparative
legal method, experience of using digital
evidence in criminal proceedings in
Ukraine and the USA has been studied.
The solution of research tasks was also
facilitated by application of special
methods of cognition: formal-logical (to
typify the grounds for recognizing digital
evidence as inadmissible), functional
(to establish dependence of efficiency of
digital evidence use in court proceedings
on the quality of its recording), etc.

Analysis of Essential Researches
and Publications

In 2012, a special international standard
ISO / IEC 27037:2012 7 was adopted
containing guidelines for working with
digital evidence. By complying with this

3

ISO/IEC 27037:2012 Information technology — Security techniques — Guidelines for
identification, collection, acquisition and preservation of digital evidence. URL: https://www.
iso.org/standard/44381.html (date accessed: 07.02.2023).

JCTV ISO/IEC 27037:2017 Indopmariiiai TexHosnorii. Metoau 3axucty. HacTaHoBu A4 ifeH-
tudikarii, sbupanus, 3700yTTs Ta 30epexkeHHs nudposux zgokasie (ISO/IEC 27037:2012,
IDT) : mpuiinaro HakazoM JIT «YkpHIHII» Big 06.12.2017 p. Ne 400. [Yunuu# Big 01.01.2019].
Kuig, 2018. 31 c. URL: http://online.budstandart.com/ua/catalog/doc-page?id_doc=74978 (date
accessed: 07.02.2023).

ITpoToxos Bepkii 3 BeleHHS PO3CIiZyBaHb 3 BUKOPUCTAHHAM BiJKPUTUX IIU(PPOBUX JAHUX /
Vrpasiin. BepxoBH. komicapa OOH 3 mpaB mrogunu Ta llenTpy 3 npas moguau KamidopH.
yH-Ty B Bepku, Opuz. mxk., 2020. 119 c. URL: https://www.law.berkeley.edu/wp-content/
uploads/2022/03/Berkeley-Protocol-Ukrainian.pdf (date accessed: 11.02.2023).

Federal Rules of Evidence (FRE). Dec 1, 2020 / Legal Informational Institute. URL: https://www.
law.cornell.edu/rules/fre (date accessed: 05.02.2023).

ISO /IEC 27037:2012. URL: https://www.iso.org/standard/44381.html (date accessed: 07.02.2023).
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standard, investigative journalists of the
Bellingcat Internet-edition based on the
analysis of digital information (telephone
conversations, video recordings, satellite
images, etc.) established that specific
military service members of the Russian
Federation were involved in the passenger
Boeing-777 MH17. The national standard
of Ukraine ICTV ISO / IEC 27037:2017 ¢ is
the only official document in Ukraine that
is applicable to digital evidence. It sets out
guidelines for identification, collection,
acquisition and preservation of digital
evidence; however, these guidelines have
not been legislated yet.

In 2020, The Office of the United Nations
High Commissioner for Human Rights of
Human Rights Center of the University of
California, Berkeley presented a Practical
Guide on the Effective Use of Digital Open
Source Information in Investigating Violations
of International Criminal, Human Rights and
Humanitarian Law including standards and
methodological approaches to “collection,
preservation and analysis of publicly available
information that can be presented as evidence
in criminal proceedings” °. The Berkeley
Protocol outlines the algorithms for searching,
accumulating,  analyzing and  saving
digital information from public sources in
conformity with the principles of objectivity,
competence, accountability, compliance with
legislation, security, accuracy, independence,
transparency, respect for human rights, etc.
The authors of the Berkeley Protocol provide
recommendations for determining boundaries
of a task to be solved in order to save time and
ensure the safety of witnesses and victims, as
well as to protect hardware and software.

Individual issues of using electronic
(digital) evidence in criminal proceedings

have been studied by the following domestic
researchers: M. Hutsaliuk, Yu. Orlov,
S. Stolitnii, V. Khakhanovskyi, D. Tsekhan,
V. Shevchuk, V. Shepitko, and others.
Employees of the U.S. National Institute of
Justice (Shon E. Hudison, Robert K. Devis,
Brian A. Jackson, Hari S. Kesler, Martin
Novak, etc.) cite research findings on
identification and prioritization of criminal
justice needs associated with collection,
management, analysis and use of digital
evidence in their research papers. Despite
a substantial number of published papers
on the problems of using digital evidence in
court proceedings, certain issues necessitate
subsequent research. Specifically, the issues of
legislative consolidation of the digital evidence
concept, procedural regulation of its
seizure, recording and storage, considering
the US experience, remain unresolved.

Main Content Presentation

Current tasks of digital forensics are
the search and analysis of digital traces,
data analysis (in particular, metadata °),
collection of evidentiary information
in the digital environment. The most
complex and extensive tasks are publicly
available search and analysis of potential
evidence sources: a wide range of publicly
available video and audio recordings,
photos and satellite images, texts, reports,
posts in social media. Electronic devices
are a repository of general and personal
information, digital information about
various events and phenomena, individual
persons’ actions, etc. Since modern phones
are multi-functional (making and receiving
calls, phone book and voice recorder, photo
and video camera, creating and editing text

8 JCTV ISO / IEC 27037:2017. URL: http://online.budstandart.com/ua/catalog/doc-page?id_

doc=74978 (date accessed: 07.02.2023).
9 IIporoxon Bepkii ...

. C. 6. URL: https://www.law.berkeley.edu/wp-content/uploads/2022/03/

Berkeley-Protocol-Ukrainian.pdf (date accessed: 11.02.2023).
10 Metadata is data characterizing or explaining other data.

130



Galina Avdeeva, Elzbieta Zywucka-Kozlowska. Problems of Using Digital Evidence in Criminal
Justice of Ukraine and the USA. DOI: 10.32353/khrife.1.2023.07

files and messages, Internet search and
cloud storage use, e-mail and social media,
messengers and communication services
etc.), they store digital traces of using
these functions and are a kind of personal
information archives. Such information can
become a component of the evidential base
only if it is identified, seized, researched
and procedurally consolidated with respect
for human rights and taking into account
personal data protection.

Researchers in criminal law field use
the terms electronic and digital evidence
interchangeably, although the terms are not
identical. At present, digital devices have
completely replaced analog devices, and
the difference between analog and digital
information is that analog information is
continuous, while digital information is
discrete. We should agree with N. Zozulia’s
viewpoint that the digital evidence term
is more accurate and “better reflects the
cybernetic aspect of information transmission,
processing and preservation in view of the
processes of information transformation
using a binary (binary) code,” and “devices
and machines processing and saving digital
information should be called electronic” .

11 3osyna H. EnexTpoHHI um nudposi goxasu:
KOHOZABCTBA. Ykpaincvke npaso. 08.05.2018.

To be more precise, evidence is “factual
data obtained from proper sources, and their
material basis is not the source itself, but an
artificially created corresponding procedural
medium. <...> Evidence is a unity of factual
data and their procedural media” 2.

D. M. Tsekhan understands digital
evidence as “factual data presented in digital
(discrete) format and recorded on any type of
medium and that become accessible for human
perception after computer processing” *. This
definition needs clarification. In particular,
not all media are capable of storing
information in digital format (paper
and magnetic tape are also information
carriers). Also, decoding and researching
some types of digital information do
not require a computer, but specialized
electronic devices with specific software
(for example, for viewing records of flight
recorders). Therefore, digital evidence
should be considered factual data which
are presented as a binary code and contain
information that is significant for objective
case resolution.

Unlike the Civil Procedure Code
of Ukraine (Art. 100) ' Commercial
and Procedural Code of Ukraine (Art.
VAOCKOHAJIEHHS 3MiH JIO IIPOIeCyaJIbHOro 3a-
URL: https://www.bitlex.ua/uk/blog/news/post/

elektronni_chy_tsyfrovi_dokazy__udoskonalennya_zmin_do_protsesualnogo_zakonodavstva

(date accessed: 02.02.2023).
12

Teprumauk B. M. KpuMinaabHUHE npomec VkpaiHu. 3arajgpHa 4acTHHA :

OiJPyYHUK. AKa-

nemiuHe BuzaHHA. Kui, 2014. C. 288. URL: https://rd.ua/storage/lessons/434/512%D0%A2
%D0%B5%D1%80%D1%82%D0%B8%D1%88%D0%BD%D0%B8%D0%BA%20%D0%92.%20
%D0%9C.%20-%20%D0%9A%D1%80%D0%B8%D0%BC%D1%96%D0%BD%D0%B0%D0%BB%-
D1%8C%D0%BD%D0%B8%D0%B8%CC%86%20%D0%BF%D1%80%D0%BE%D1%86%D0%B
5%D1%81%20%D0%A3%D0%BA%D1%80%D0%B0%D1%96%CC%88%D0%BD%D0%B8.%20
%D0%97%D0%B0%D0%B3%D0%B0%D0%BB%D1%8C%D0%BD%D0%B0%20%D1%87%D0%B
0%D1%81%D1%82%D0%B8%D0%BD%D0%B0,%20%D0%BF%D1%96%D0%B4%D1%80%D1%
83%D1%87%D0%BD%D0%B8%D0%BA.%20%D0%90%D0%BA%D0%B0%D0%B4%D0%B5%D0
%BC%D1%96%D1%87%D0%BD%D0%B5%20%D0%B2%D0%B8%D0%B4%D0%B0%D0%BD %
D0%BD%D1%8F.pdf (date accessed: 02.02.2023).

13

Lexan /. M. udposi goka3u: MOHATTS, 0COBJIMBOCTI Ta MicIie y cucTeMi JoKasyBaHHs. Hayko-

suil gicHuk MixHapoOHozo eymanimapHoeo yHigepcumemy. FOpucnpydenyis. 2013. Bum. 5. C. 257.
URL: http://nbuv.gov.ua/UJRN/Nvmgu_jur_2013_5_58 (date accessed: 02.02.2023).

14

[IuBiIBHUI NPOIECYaTbHUH KoJeKe YKpainu Big 18.03.2004 p. Ne 1618-IV (3i 3MiH. Ta ZOIOB.).

URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (date accessed: 02.02.2023).
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96) ® and the Code of Administrative
Proceedings of Ukraine (Art. 99) ¢ the
Criminal Procedural Code does not include
provisions on electronic (digital) evidence.
Information in digital format is considered
to be documents or electronic documents
which are recognized as procedural
sources of evidence (Part 2 of Article 84) V7.
The documents also include “materials of
photography, sound recording, video recording
and other media (including computer data)”
(clause 1, Part 2, Article 99 of the Criminal
Procedural Code) ® and “data media on
which procedural actions have been fixed by
technical means” (clause 3, Part 2, Article
99 of the Criminal Procedural Code) *.
The original of an electronic document
is indicated as “its representation, which
is given the same weight as the document
itself” (Part 3, Article 99 of the Criminal
Procedural Code) . A duplicate of the
document and copies of information in
digital format produced by the investigator,
prosecutor with specialist’s involvement
may be found by court to be the original
of the document (Part 4, Article 99 of the
Criminal Procedural Code) 2.

Documents as digital evidence are not
only text documents, figures, photographs,
audio and video recordings, but also
computer programs and databases. They
differ both in form and content, as well as
in their source of origin. Some documents
are created by a person, others emerge as

a result of operation of electronic devices
and systems and do not depend on human
actions (information from navigation and
monitoring systems, electronic digital
signature, information from mobile
service providers, network technological
information, etc.).

Art. 237 of the Criminal Procedural
Code regulates computer data examination,
which “is carried out by the investigator,
prosecutor by reflecting in the examination
protocol the information they contain in
a way suitable for perceiving their content
(using electronic means, photography, video
recording, shooting and/or video recording of
the screen etc. or on paper)” (clause 2 Part
2) 2. However, there is a lack of a mandatory
list of information for recording digital
evidence.

In recent years, digital evidence has
gained significance as a research subject
in Ukrainian courts; however, when
considering cases in courts of various
jurisdictions, judges encounter certain
challenges in recognizing information in
digital format as admissible and veracious
evidence. Lawyers often file motions about
inadmissibility of digital evidence in view
of the fact that information was first copied
from the phone to a computer and only
later to an optical disc, which was further
submitted to the court as procedural
evidence medium. Defense counsels hold
abeliefthatsuchacopydoesnotcorrespond

15 TocnozapChKUH IpoliecyaJbHUN KoZeKe VKpainu Big 06.11.1991 p. Ne 1798-XII (3i 3miH. Ta z0-
moB.). URL: https://zakon.rada.gov.ua/laws/show/1798-12#Text (date accessed: 02.02.2023).

16 Kozekc aZMiHICTPaTHUBHOTO CyZOYMHCTBA YKpaiHu Biz 06.07.2005 p. Ne 2747-1V (3i 3MiH. Ta J0-
moB.). URL: https://zakon.rada.gov.ua/laws/show/2747-15#Text (date accessed: 02.02.2023).

17 KpuMiHaJIBHUE IPOIleCYaTbHUN KoJeKe YKpainu Big 13.04.2012 p. Ne 4651-VI (3i 3MiH. Ta f0-
moB.). URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text (date accessed: 02.02.2023).

18 Ibid.

19 Ibid.

20 Ibid.

21 Ibid.

22 KpuMiHaJIbHUH MPOIECYaTbHUHN KOZAEKC ...
17#Text (date accessed: 02.02.2023).

URL: https://zakon.rada.gov.ua/laws/show/4651-
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to the original because the file format
changes when the media is changed *.
This statement is misleading since one of
the main features of information in digital
format is that all its copies recorded on
different media maintain identity with
the original (a complete correspondence
in all respects, including the file format).
Despite this, in its ruling in case No.
397/2588/13-k, the Supreme Court of
Ukraine upheld the decision made by the
courts of the first and appellate instances
and recognized the video and audio
recording of the act of bribing a judge in his
office, made during crime detection and
investigation operations, as inadmissible
evidence. The court ruled that records
are copies and, subsequently, recognized
protocols on the implementation of
covert investigation (search) operations
(hereinafter referred to as CISOs) as
inadmissible evidence, which annex is
this digital evidence, recording inspection
protocol, where the investigator provided
transcript of conversations about giving
bribes, conclusions of three forensic
examinations, as they are derived from
this record. The accused was acquitted *.

In the Resolution of the Supreme Court
of Ukraine dated December 18, 2019, in
case No. 588/1199/16-k, the court declared
inadmissible the protocol of audio and
video monitoring of a person along with
its annexes, media inspection protocol
obtained during CISOs and the Resolution

on their recognition as physical evidence.
The grounds for such a decision was the
motion of the defense counsel on non-
issuance of the mandate to conduct CISOs
by the accused in accordance with Art.
290 of the Criminal Procedural Code, in
the course of which a video recording was
made. This time, the official suspected of
bribery was also acquitted *.

The Supreme Court of Ukraine, in its
Resolution in case No. 426/12149/17 on
narcotic drugs, emphasized that “the lack of
original technical data carriers in the criminal
proceedings materials, on which the procedural
actions were recorded, serves as a basis to
deem such evidence (video phonograms)
inadmissible, according to the practice of the
Supreme Court <...> the mandatory presence
of original video recordings made during
covert investigative (search) operations, in
particular, control over crime commission,
is intended to provide possibility of expertly
establishing the wveracity of information
displayed in a video recording” *.

In case No. 675/1046/18 (Chapter 3 of
Article 369 of the Criminal Code of Ukraine:
providing an improper advantage to an
official ) the Supreme Court of Ukraine, on
the contrary, refused the defense’s request
to appoint a video and audio examination.
The examination purpose was to assess
whether the digital video recording of
CISOs had been edited or altered. The
Supreme Court independently reviewed
and examined the video recording and

23 Cyznai KKC BC obroBopwiu npoGieMHi MUTAHHS JAOIYCTUMOCTI eJIEKTPOHHUX Z0Ka3iB IIij] 9ac
cyzoBoro posriazgy. 28.10.2021 / BCY. URL: https://supreme.court.gov.ua/supreme/pres-centr/

news/1202347/ (date accessed: 03.02.2023).

24 yxBasa BCV Biz 29.05.2018 p. CipaBa Ne 397/2588/13-k. [TpoBamxerHa Ne 51-3650kM18 / €AriHMI
JepKaBHUU peecTp cyzoBux pimeHb. URL: http://reyestr.court.gov.ua/Review/74475933 (date

accessed: 05.01.2023).

25 TlocranoBa BCV Biz 18.12.2019 p. CrpaBa Ne 588/1199/16-k. IIpoBamxkenHsa Ne 51-3127xkm19 /
€I PCP. URL: http://reyestr.court.gov.ua/Review/86505861 (date accessed: 06.01.2023).

26 IlocranoBa BCY Big 17.03.2020 p. CrpaBa Ne 426/12149/17. IlpoBamxeHnHs Ne 51-112km20 /
€I PCP. URL: http://www.reyestr.court.gov.ua/Review/88401663 (date accessed: 05.01.2023).

27 KpumiHanbHUH Kogekc Vkpainu Big 05.04.2001 p. Ne 2341- III (3i 3miH. Ta gonos.). URL: https://
zakon.rada.gov.ua/laws/show/2341-14#Text (date accessed: 02.02.2023).

133


https://doi.org/10.32353/khrife.1.2022.06

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

found no grounds for examination
appointment %,

When considering bribery cases, in
individual cases, the Supreme Court of
Ukraine “does not perceive any obstacles
to presenting duplicates of protocols of
procedural actions, as well as materials such
as photography, sound recordings, video
recordings, and other media (including
electronic formats) that have been produced by
the investigator or prosecutor with specialist’s
involvement. The court views these duplicates
as the original documents” ».

In the case of abuse of power during
forceful dispersal of protest actions by
police, the Supreme Court of Ukraine
recognized digital video recording of
events as admissible evidence even without
specifying who carried it out and how they
were involved in criminal proceedings.
This evidence became the basis for the
official’s conviction *.

The Supreme Court of Ukraine
also accepted copies of digital video
recordings of a robbery at a pawnshop
which was captured from CCTV camera
(on DVD discs) as admissible evidence,
although the Resolution does not specify
how the investigation obtained copies of
these recordings. Forensic examination
conclusion as to identification of a person
based on this video recording became the

basis for issuing the guilty verdict .. In
another robbery case, the court also a copy
of the CCTV footage (on a DWD-RW disc),
voluntarily submitted by an employee of
a pawnshop, recognized as admissible
evidence, despite the defense’s objection.
The court stressed that case files contain
a request for video recording issuance,
a cover letter submitted with a DVD
disc and a protocol of its inspection, by
which the disc was recognized as physical
evidence (in the court’s view: “in the manner
enshrined by the Criminal Procedure Code of
Ukraine”) *2.

In case of illegal drug trafficking,
civilians handed over a video recording
showing crime commissiontoinvestigation.
The investigator drew up a video inspection
protocol, showing the video to the accused,
his defense counsel and attesting witnesses.
This procedural implementation helped
the court to recognize the video recording
as admissible evidence *.

In one of the cases, the court
recognized the video recording from two
CCTV cameras as applicable evidence in
a case involving violation of traffic safety
rules, although technical characteristics of
devices used to capture video recordings,
their certification and the procedure for
transferring information to the server were
not established **. In another case, the court

28

29

30

31

32

33

34

ITocranosa BCY Big 18.12.2019 p. CipaBa Ne 675/1046/18. ITpoBamxenns Ne 51-3942xkm19 / €/IP-
CP. URL: http://reyestr.court.gov.ua/Review/86505906 (date accessed: 05.01.2023).

E.g.: ITocranoBa BCY Biz 15.01.2020 p. CmpaBa Ne 161/5306/16-k. IIpoBamxkeHHS Ne 51-
3498kM19 / €PCP. URL: http://www.reyestr.court.gov.ua/Review/87053591 (date accessed:
03.01.2023).

ITocranosa BCY Biz 20.02.2018 p. CripaBa Ne 750/4139/15-k. IIpoBamxenHs Ne 51-36km18 / €7IP-
CP. URL: http://reyestr.court.gov.ua/Review/72460327 (date accessed: 04.01.2023).

ITocranosa BCY Bix 27.02.2018 p. CrpaBa Ne 759/8643/16-k. IIpoBamxeHHs Ne 51-1031km18 /
€ PCP. URL: http://reyestr.court.gov.ua/Review/72642168 (date accessed: 03.01.2023).
ITocranosa BCY Big 02.10.2019 p. Cipasa Ne 159/2377/17. IlpoBamxenHs Ne 51-4466xkm18 / €/IP-
CP. URL: http://reyestr.court.gov.ua/Review/84788575 (date accessed: 03.01.2023).

ITocranosa BCY Bix 15.03.2018 p. CrpaBa Ne 760/11451/15-k. IIpoBamkeHHs Ne 51-727km18 /
€ PCP. URL: http://reyestr.court.gov.ua/Review/72909394 (date accessed: 22.12.2022).

VxBana BCY Biz 25.03.2019 p. CrpaBa Ne 754/2178/18. IIpoBamxkeHHsa Ne 51-920ck19 / €IPCP.
URL: http://reyestr.court.gov.ua/Review/80716282 (date accessed: 27.12.2022).
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recognized the copy of the CCTV camera
recording and the automotive examination
conducted on its basis as inadmissible
evidence due to the fact that “it is impossible
to determine technological properties of the
videogram from the copy in the absence of
the original and the original device” and the
expert conclusion “relies on inaccurate data
obtained from video recording copies” *

In criminal proceedings on theft, the
court recognized a copy (on a DVD) of the
video recording of an event as inadmissible
evidence in connection with fact that
investigation received it from the victim
without the investigating judge’s ruling .
The court did not recognize a copy of the
theft video recording from a CCTV camera
as admissible evidence in view of the
fact that there is no request for discovery
of this video recording and information
about a person who received it in case
files of criminal proceedings®. The court
also recognized as inadmissible evidence
a copy of a video recording from a CCTV
camera on another theft since it is not an
original *.

That is, under the same conditions,
judges adopted contradictory decisions
until recently. In individual cases, they

recognized copies of digital records
as permissible evidence, in others:
inadmissible (especially regarding

corruption crimes). However, lately judges
have been trying to raise their level of
awareness as to technical characteristics
of digital evidence in order to avoid judicial
errors. In particular, the judge of the
Cassation Criminal Court of Ukrainian
Supreme Court, Nadiia Stefaniv, highlights
that “judges are responsible for pursuing their
own expertise in electronic evidence use. It’s
the judge’s personal duty to stay informed
about the latest news about documents and
standards in order to apply them correctly
within the framework of current procedural
legislation.” ¥
Recently,judgesofalljurisdictionshave
been trying to adhere to the Guidelines of
the Committee of Ministers of the Council
of Europe on Electronic Evidence in Civil
and Administrative Proceedings . Courts
in Ukraine are increasingly rejecting
motions from the defense counsel that
seek to challenge the admissibility and
veracity of copies of digital evidence, its
inspection protocols, and forensic expert
conclusions during consideration of cases
across various categories. Judges carefully

35 IlocranoBa BCV Biz 31.10.2019 p. Cipasa Ne 404/700/17. IIpoBazmxeHHs Ne 51-4451km19 / €/TPCP.
URL: http://reyestr.court.gov.ua/Review/85390646 (date accessed: 28.12.2022).

36 IlocranoBa BCV Biz 12.04.2018 p. CripaBa Ne 366/1400/15-k. ITpoBamxerHsa Ne 51-1528km18 /
€I PCP. URL: http://reyestr.court.gov.ua/Review/73438093 (date accessed: 21.12.2022).

37 IlocraHoBa BCY Biz 04.09.2019 p. CripaBa Ne 369/3713/18. IIpoBazmxkeHHS Ne 51-3536Km19 / €/1P-
CP. URL: http://reyestr.court.gov.ua/Review/84120855 (date accessed: 22.12.2022).

38 IlocranoBa BCY Bizg 15.11.2018 p. CripaBa Ne 140/2668/15-k. IIpoBazmkeHHsA Ne 51-624xkm17 / €/1P-
CP. URL: http://reyestr.court.gov.ua/Review/78110946 (date accessed: 23.12.2022).

39 Credanis H. MaTepiasbHuil HOCil — Juiie crioci6 36epexeHHs iHGopmariil, IKuil Ma€ 3Ha4YEH-
HS TIJIBKY TOZI, KO E-JOKYMeHT BUCTYyIIae pedoBUM Joka3oM / IHpopmareHTcTBO «KADVOKAT
POST». 02.11.2021. URL: https://advokatpost.com/materialnyj-nosij-lyshe-sposib-zberezhennia-
informatsii-iakyj-maie-znachennia-tilky-todi-koly-e-dokument-vystupaie-rechovym-dokazom-

suddia-stefaniv/ (date accessed: 02.02.2023).

40 KepiBui npunnunu Komitery MinicTpiB Pagu €sporrn CM(2018)169-add1final mozo enexrpo-
HHUX JIOKa3iB y IJUBIIBHUX Ta aJMiHICTPAaTUBHUX NPOBAKEHHAX : MpUHHATO KoM. MiHicT.
30.01.2019 p. Ha 1335-My 3aciz. 3acT. mimicT. / Mintoct Vkpaimu. URL: https://minjust.gov.
ua/m/rekomendatsii-parlamentskoi-asamblei-ta-komitetu-ministriv-radi-evropi (date accessed:

12.02.2023).
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assess veracity of the forensic expert’s
findings and examine digital evidence
directly (including information from
phones) .

Court decisions of the last 2-3 years
differ from previous ones in a more detailed
consideration and explanation of digital
evidence technical characteristics, which
provides more chances for recognizing
a copy of information in digital format as
admissible evidence. In particular, in case
No. 677/2040/16-k, the court rejected the
cassation appeal of the defense counsel
concerning non-recognition of copies of
video recordings as admissible evidence
and emphasized:

“According to Art. 7 of the Law of Ukraine
No. 851-IV ‘On Electronic Documents and
Electronic Documents Circulation’ dated May
22, 2003, each of the electronic copies shall be
considered the original electronic document
in a case of storing information on several
electronic media.

A physical medium is only a way of storing
information, which is important only when an
electronic document is physical evidence. The
main feature of an electronic document is the
absence of a strict linkage to a specific material
medium. The same electronic document (video
recording) can exist on different media. All
copies of an electronic document that are
identical in their content can be viewed as

originals and differ from each other only by
the time and date of creation” *2.

The same decision includes the
Resolution of the Cassation Criminal Court
of Ukrainian Supreme Court in case No.
236/4268/18 dated 25.01.2021 * and the
Order of the Supreme Court of Ukraine in
case No. 756/8124/19 dated 19.08.2021 #, in
which the court rejected appeals of defense
counsels on inadmissibility of digital
information copies as evidence.

According to the results of practice
generalization of cassation court on the
issues of conducting and evaluating results
of CISOsin criminal proceedings, ithasbeen
established that the reasons why digital
audio and video recordings made during
their conduct are not generally recognized
as admissible evidence are as follows:
providing copies of digital information to
the court instead of the originals; conduct
of CISOs by employees of operational
subdivision without authorization from the
investigator, the prosecutor and without
the investigating judge’s decision; non-
issuance of the mandate to conduct CISOs
to the defense counsel in conformity with
Art. 290 of the Criminal Procedural Code;
lack of procedural implementation of the
investigator’s or prosecutor’s decision to
involve “another person” in carrying out
CISOs, non-fulfilment of requirements

41 E.g.: Bupok /I3ep:XKMHCBKOTO pancyzy M. XapkoBa Bij 21.06.2019 p. Crmpasa Ne 638/5928/18.

ITpoBamxenHa Ne  1-km1/638/585/19.

URL:

https://zakononline.com.ua/court-decisions/

show/82552131 (date accessed: 12.02.2023) ; Bupok Bumi. anTuKOpynI. cyay Big 17.02.2022 p.
Crpasa Ne 991/4996/20. IIpoBazmxenHs Ne 1-k11/991/53/20. URL: http://iplex.com.ua/doc.php?re
gnum=103409303&red=1000033ab78a5efaf99e232b33e4b495c626d6&d=5#:~:text=%D0%B7%DO0
%B0%20%D1%87.,%D0%B2%D0%B8%D0%BA%D0%BE%D (date accessed: 22.02.2022).

42 Tlocranosa KKC BCYV Bizg 22.10.2020 p. CrrpaBa Ne 677/2040/16-k. IIpoBamxeHHsS Ne 51-5738kM19.
URL: http://iplex.com.ua/doc.php?regnum=92458395&red=1000035e35a331e82f61d9818795df8e

cd0762&d=5 (date accessed: 22.12.2022).

43 Tlocranosa KKC BCY iz 25.01.2021 p. CripaBa Ne 236/4268/18. IIpoBamxeHH Ne 51-3124xM20.
URL: http://iplex.com.ua/doc.php?regnum=94905297&red=10000347f1960a9ea9dcf00ale2414ca

33651f&d=5 (date accessed: 22.12.2022).

44 yxBama KKC BCY Bizg 19.08.2021 p. CripaBa Ne 756/8124/19. IIpoBamkxeHHs Ne 51-601ck21. URL:
http://iplex.com.ua/doc.php?regnum=94874011&red=1000037c6dddd0bd0c253b026e82724€953e

47&d=5 (date accessed: 22.12.2022).
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outlined in Section 4, Article 271 of the
Civil Procedural Code concerning the
immediate drafting of a protocol based on
the results of crime control in the presence
of a person who was subject to CISOs,
immediately after openly recording the
final stage of crime control and his/her
subsequent actual detention *.

The use of digital evidence is less
“regulated” in US law. Even at the end of
the 20th century digital evidence in the
USA was treated as a category of evidence
due to peculiarities of its creation, storage,
detection, research and evaluation of its
admissibility and veracity. In 1995, law
enforcement agencies of the USA, Canada,
and some European countries jointly
created the International Organization
on Computer Evidence (IOCE) *, and in
1998, the Scientific Working Group on
Digital Evidence (SWGDE) *# that brings
together law enforcement, academic,
and commercial organizations actively
engaged in the field of digital forensics to
develop cross-disciplinary guidelines and
standards for the recovery, preservation,
and examination of digital evidence.
The SWGDE group has developed basic
standards and principles for working
with digital evidence ensuring relevance

and admissibility of this evidence in
court proceedings. Particular attention
was drawn to procedural recording of all
operations with such evidence, ensuring
access to it by all participants in procedure,
allowing only qualified IT specialists
to examine digital evidence in order to
maintain its integrity *.

The Federal Rules of Evidence of the
USA (FRE USA) “, which were adopted
in 1975 and which regulate the work
with evidence in civil and criminal
proceedings in US federal courts, had been
repeatedly amended and supplemented
to address digital evidence, given the
standards developed by researchers and
methodological approaches to collection,
preservation and analysis of digital
evidence ** as well as recent court decisions
involving digital evidence. Specifically,
Clauses 13 and 14 have been added to
Rule 902 *' in FRE USA. These clauses
outline the procedure for determining the
authenticity of certain digital evidence
(excluding witness statements) and
providing the parties involved in a case
with the opportunity to verify (challenge)
the veracity of certified records generated
using electronic systems and data, as
well as copied from electronic devices or

45 VY3araJpHeHHS IIPAKTHUKY CyAy KacallilfHOI iIHCTAaHIIi{ 3 TUTaHb IPOBEeIeHHS Ta OLIiHIOBAaHHS pe-
syipTaTiB HCP/l y KpuMiHaJIbHOMY IIPOB/KeHHI (0H08/1eH0). TpeHIHIOBUH IIeHTP IPOKypPOpiB
Vkpainu. 2021. C. 51. URL: https://ptcu.gp.gov.ua/wp-content/uploads/2021/11/uzagalnennya_
praktyky_sudu_po_nsrd_z_qrkodamy_1.pdf (date accessed: 12.02.2023).

46 International Organization on Computer Evidence (IOCE) / UIA. Global Civil Society Database.
URL: https://uia.org/s/or/en/1100029648 (date accessed: 02.02.2023).

47 Scientific Working Group on Digital Evidence (SWGDE). URL: https:/www.swgde.org/ (date

accessed: 12.02.2023).

48 Kessler G. C. Judges’ Awareness, Understanding, and Application of Digital Evidence. Journal
of Digital Forensics, Security and Law. 2011. Vol. 6. No. 1. Art. 4. Pp. 54—72. DOI: 10.15394/

jdfsl.2011.1088 (date accessed: 12.02.2023).
49 Federal Rules of Evidence ...
05.02.2023).
50 Ilporokon Bepkii

. URL: https://www.law.cornell.edu/rules/fre (date accessed:

URL: https://www.law.berkeley.edu/wp-content/uploads/2022/03/

Berkeley-Protocol-Ukrainian.pdf (date accessed: 11.02.2023).

51 Federal Rules of Evidence ...
05.02.2023).

. URL: https://www.law.cornell.edu/rules/fre (date accessed:
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mediums. Clarifications to these clauses
further explain that when it comes to
challenging the veracity of digital evidence,
technical information obtained by involving
a forensic expert or a specialist from the IT
industry may be necessary. Additionally,
Rule 702 allows for the engagement of
forensic experts who possess not only
knowledge and skills in technology and
science, but also who are experienced in
specific fields (doctors, bankers, architects,
physicists, etc.) 2. At the same time,
expert testimony and conclusions must be
veracious (meet the Daubert standard *%) and
admissible under the principles of Rule
104(a) ** of FRE USA.

US courts ascertain authenticity
(accuracy, veracity) of digital evidence
in compliance with Rule 901 % of FRE
USA. In particular, the court checks
the information to ascertain whether
the digital evidence “was obtained from
a specific computer or other electronic device”
or “whether a complete and exact copy of it
was recorded and has remained unchanged
since the moment of recording.” * Veracity of
a large array of data in digital format often

52 Federal Rules of Evidence ...
05.02.2023).

necessitates the examination of a complete
copy of the data from the electronic device,
which is created by a forensic expert or
specialist specifically engaged for this
purpose. Such a copy preserves the logical
structure of information storage, including
even deleted files. This enables to carry
out additional examination as well as re-
examination later .

Authenticity of a separate file, its part
or a group of files is checked using their
hash code (a unique code for each such
object). The same hash code values for the
original file (especially from an exact disk
copy) and the file being checked testify to
their identity *. To compare files by hash
code, a forensic expert or an IT specialist
is involved, and veracity of the expert’s
testimony or conclusions is checked
according to the Daubert standard (Rule
702).

The court can ascertain the authenticity
of digital evidence by relying on witnesses’
statements, even in the lack of relevant data
in case files or protocols %. Such witnesses,
in particular, can be law enforcement
agencies who seized electronic devices or

. URL: https://www.law.cornell.edu/rules/fre (date accessed:

53

Daubert standard was developed on the basis of three legal cases — Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U. S. 579 (1993). URL: https://supreme.justia.com/cases/federal/
us/509/579/ (date accessed: 07.01.2023); General Electric Co. v. Joiner, 522 U. S. 136 (1997). URL:
https://supreme.justia.com/cases/federal/us/522/136/ (date accessed: 07.01.2023) and Kumho
Tire Co. v. Carmichael, 526 U. S. 137 (1999). URL: https://supreme.justia.com/cases/federal/
us/526/137/ (date accessed: 07.01.2023) is intended to establish veracity of the expert’s testimony
and conclusions.

54 Federal Rules of Evidence ... . URL: https://www.law.cornell.edu/rules/fre (date accessed:
05.02.2023).

55 Ibid.

56 United States v. Budziak, 697 F.3d 1105 (2012) / Caselaw Access Project. URL: https://cite.case.

57

58

59

law/f3d/697/1105/ (date accessed: 07.01.2023).

United States v. Burdulis, 753 F.3d 255 (1st Cir. 2014). URL: https://casetext.com/case/united-
states-v-burdulis (date accessed: 05.01.2023).

United States v. R. Burke. 633 F.3d 984 (10th Cir. 2011). URL: https://casetext.com/case/united-
states-v-r-burke (date accessed: 03.01.2023).

United States v. Bush. 727 F.3d 1308 (11th Cir. 2013). URL: https://casetext.com/case/united-
states-v-bush-30 (date accessed: 02.01.2023).
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recorded (copied) information in digital
format .

Researchers from the US National
Institute of Justiceunderlinetheimportance
of detailed recording of authentication
processes (authenticity determination) and
all other actions taken with digital evidence
(seizure with a detailed description of an
electronic device, indicating its owner and
persons who had access to it, methods and
means of information seizure, copying on
an external medium, research with outline
of methods and means involved, etc.).
This enables to prove the fact of storing
information in its original format ¢. The
prosecution has an obligation to timely
disclose digital evidence to the defense
counsel otherwise the court may return
materials for further investigation.

In order to prevent mistakes when
working with digital evidence, US police
academies have expanded the digital
evidence curriculum based on guidelines
for working with this kind of evidence .
Authors of Guidelines stress that digital
evidence is useless without determining
its veracity and detailing the “chain
of custody” over the evidence, so they
developed an algorithm for recording
actions taken with digital evidence and

listed issues that should be noted in
protocols .

Authors of the guidelines place
particular emphasis on the following
issues:

+ the need to enhance advanced
training for investigators and
prosecutors on technical aspects of
digital evidence;

+ advice on verifying e-mails
authenticity;

«  procedural significance of
information  printouts from

a computer, explanation of
the concepts of original, copy
and duplicate related to digital
information; %

«  procedure for determining
authenticity of digital photographs,
etc.

Until 2014, US law enforcement

agencies  would seize  individuals’

phones during their arrest and examine
information stored on them. However,
the US SC ruled that searching and seizing
digital information from a phone without
a warrant contradicts the US Constitution
and violates citizens’ rights %. In addition,
the situation with obtaining information
from mobile phones was complicated by the

60 Goodison S. E., Davis R. C., Jackson B. A. Digital Evidence and the U. S. Criminal Justice System:

61
62

63
64
65
66
67
68

Identifying Technology and Other Needs to More Effectively Acquire and Utilize Digital Evidence.
RAND Corporation, 2015. P. 11. URL: https://www.ojp.gov/pdffilesl/nij/grants/248770.pdf (date
accessed: 25.12.2022).

Ibid. P. 13.

Hagy D. W. Digital Evidence in the Courtroom: A Guide for Law Enforcement and Prosecutors.
U. S. Department of Justice. Office of Justice Programs. National Institute of Justice. Washington,
Jan 2007. 81 p. URL: https://www.ojp.gov/ncjrs/virtual-library/abstracts/digital-evidence-
courtroom-guide-law-enforcement-and-prosecutors (date accessed: 23.12.2022).

Ibid. Pp. 15—17.

Ibid. P. 23.

Ibid. P. 31.

Ibid. P. 33.

Ibid. P. 50.

Riley v. California, 573 U. S. 373 (2014). URL: https://supreme.justia.com/cases/federal/
us/573/373/ (date accessed: 23.12.2022).
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refusal of representatives from Apple and
Google to grant access to user information
even at the official requests from law
enforcement agencies. This encourages
litigants to focus on digital traces left by
mobile devices on the Internet. The task
of subjects of proof is to carefully record
such digital evidence, analyze its integrity,
authenticity and reliability, as well as assess
admissibility and veracity.

Researchers from the US National
Institute of Justice, by interviewing
employees of law enforcement agencies,
found that respondents face multiple
problems when working with digital
evidence. Specifically, they lack expertise
in mastering technical characteristics of
digital information and understanding
the rules for its seizure and storage.
Investigators require sets of scientific and
technical tools to effectively work with
digital evidence, such as Faraday bags,
which are used to isolate electronic devices.
With the rapid development of technologies
of digital devices and methods of extracting
digital information from them, significant
difficulties arise when evaluating digital
evidence by the criterion of veracity (its
compliance with the Daubert standard) ®.
Researchers argue that prosecutors (due
to insufficient knowledge of the digital
evidence technical characteristics) try
to seize more information than needed
and overload forensic experts with
unnecessary work, and some judges lack
expertise in methods of processing and
seizing digital evidence. Police officers and
detectives often lack knowledge on how to
properly record and store digital evidence;
whereas, forensic experts require up-to-
date research methodologies. We propose

to solve these problems by developing
guidelines for working with digital evidence
(separately for each department) and
improving qualifications of all employees
of law enforcement agencies who handle
digital evidence in their work .

Consequently, when working with
digital evidence, investigators, judges,
prosecutors, security officers and forensic
experts in the United States face similar
challenges when working with digital
evidence as their counterparts at all levels
of Ukrainian criminal justice. At the same
time, in contrast to the Criminal Procedural
Code, FRE USA contains an extensive
system of amendments that relate to the
procedure for seizure of digital evidence,
its recording, storage, authentication
(authenticity verification), evaluation of
admissibility and veracity, etc. Veracity of
digital evidence, scientific testimonies of
specialists and expert opinions about it
in the USA is determined according to the
Daubert standard. When handling digital
evidence, US criminal justice officials at all
levels are guided by the Berkeley Protocol
and Guidelines for the Use of Digital
Evidence.

The Criminal Procedural Code does
not contain a specific definition for the
digital evidence term, nor does it offer
a comprehensive procedure outlining
the steps for its seizure, examination,
documentation, and storage. This may
lead to errors when working with digital
information and to not recognizing it as
admissible and veracious evidence in court.

The above demonstrates that the
US judiciary has more opportunities for
efficient application of digital evidence in
contrast to the Ukrainian judiciary.

69 Goodison S. E., Davis R. C., Jackson B. A. Op. cit. P. 16. URL: https://www.ojp.gov/pdffiles1/nij/

grants/248770.pdf (date accessed: 21.12.2022).

70 Ibid. P. 25.
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Conclusions

Currently, analog devices have been
completely replaced by digital ones (that s,
continuous information has been replaced
by discrete). Therefore, the digital evidence
term is more accurate and better reflects
the essence of information in digital
format (in the form of a binary code);
whereas, devices, tools and machines that
create, transmit, process and store digital
information should be called electronic.
Digital evidence should be considered factual
data that is presented in the form of binary
code and contain information that is essential
for objective case resolution.

Investigators, judges, prosecutors,
employees of crime detection and
investigation authorities and forensic
experts of Ukraine and the USA encounter
certain challenges when handling digital
evidence due to the rapid development and
change in digital device technologies and,
as a consequence, changes in technologies
for detecting, seizing, recording and
researching digital information.

Courts of  Ukrainian  criminal
jurisdiction oftentimes take conflicting
decisions as to recognition of digital
information as admissible evidence
under the same conditions. Reasons for
not recognizing digital information as
admissible evidence by the court: providing
the court with a copy of digital information
instead of the original; conducting CISOs
and obtaining digital information without
amandate from the investigator, prosecutor
and without the investigating judge’s
decision; failure to disclose to the defense
counsel of the mandate to conduct CISOs;
lack of procedural implementation of the
investigator’s or prosecutor’s decision to
involve “another person” in CISOs, etc.

The US judiciary has more options for
efficient application of digital evidence
than the Ukrainian judiciary. Legal

regulations and methodological literature
on digital evidence use (used in the US
judiciary), are a worthy reference point
for reforming Ukrainian legislation and
developing methodological guidelines on
outlined issues.

As it depends on competence and
accurate decision of employees within
law enforcement agencies (investigators,
judges, prosecutors, operative officers)
whether a particular piece of digital
evidence will play a crucial role in solving
a specific case, these employees should
knowthebasictechnological characteristics
of digital devices and digital information.
Therefore, appropriate methodological and
reference literature should be developed
and added to professional development
programs separately for each category of
such employees.

It is advisable to supplement the
Criminal Procedural Code with the
following novel provisions: adding the
definition for the digital evidence concept
and its procedural media; differentiating
the concepts of electronic evidence and
digital evidence; adding a detailed procedure
for the seizure of digital information,
its examination, recording and storage
(with a list of mandatory information
on digital evidence which should be
procedurally established); the procedure
for assessing admissibility and veracity of
digital evidence and the expert conclusion
according to certain criteria.

IIpoG/ieMH BUKOPUCTAaHHSA IU(MPOBUX
JOKa3iB Y KPUMiHAJIbHOMY CyAOYHHCTBI
Ykpainu Ta CIITA

T'aauna Aedeesa,
Eavocoema )Kueyyvka-Kosznoecoka

Posznanymo akmyanvii npobaemu uko-
pucmanua yugposux dokasie y Kpuminans-
Homy cydouuncmsi Yipainu ma CIIIA i Ha-
dano npono3uyii wodo ix pose’ssanus, ona
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1020 3aCMOCOBAHO Memodi MeopemuuHo20
amanizy i cunmesy, QopmanvHo-10pududHo-
20 anani3y, NOpi8HAALHO-NPA8OsUll Memod,
cneyianvii memoodu ni3HaHnHs. Poamencosano
NOHAMMSL «eAeKMPOHHUIL 00KaA3» 1 «Uuppo-
euil doxas». AHAani3 64 piuleHb YKPaiHCoKUX
cydie kpuminaavhol topucdukuyii ma 31 pi-
weHHs Aneasuitinoeo il Bepxosnozo Cydy
CIIA nokasas, wWo 6U3HAHHA O0ONYCMUMU-
mu ma JdocmogipHumu dokazamu iHgop-
mayii y yugposiii popmi cnpuuuHiae neemi
mpydnowi. Joceid cydouuncmea CIIIA moce
cmamu 8 npueodi pepopMy8aHHIO 3AKOHO-
dagcmea Ykpainu il po3pobaennio memoouu-
HUX peKoMeHOayill i3 8UKOpUCMAHHA Uug-
posux dokaszis. 3anponoHosano donosHumMu
Kpuminanvuuii  npoyecyanvhuil  Kodexc
Vkpainu Hopmamu, axi 6 micmuau 6usHa-
YeHHs NOHAMMS «yudposi dokasu» i ix npo-
1eCYaAbHUX HOCI18; PO3MEXNCY8AHHS NOHIMb
«enekmponHuil 0okas» 1 «yugposuil Jokas»;
Joknadnuil nopsadox euayyeHHS UUPPO8oL
iHpopmayii, ii 02as0y, ¢ikcysanus i 36epi-
eanms (i3 3a3Ha4eHHAM nepeniky 0608’13Ko-
601 iHgpopmayii wodo yugposux dokasis, Ky
mae Gymu npouyecyasvHo 3axkpinaeHo); a-
eopumm oyiHioeanHs docmogipHocmi yug-
p08020 doxa3y il 8UCHOBKY eKcnepma 3a nes-
HUMU Kpumepiamu. 3’AC08aHO, w0 ueudka
3MIHA MexXHOA0211L 13 BUABNEHHS, BULYUEHHS,
¢ixcysanns il docaidxicenns yugpposoi ingop-
MAayii cnpuduHse negHi mpyoHowi 044 caio-
uux, cyoodie, Mpokypopie i CNiBpoOIMHUKIE
0NepamugHo-poO3ULYKOBUX OpeaHi8 YKpaiHu.
Ioninwumu  egpexmugHicms BUKOPUCTIAH-
HA yugposux 0okasig y cyOOHUHCMBL peKo-
MeHO08AHO ULASXOM PO3pobAeHHs Hacma-
Ho8 wo0do pobomu i3 HUMU ma 8i0no8i0H020
nidsuueHHs keanigikayii cniepobIimHuUKie
1paso3acmoco8HUX Op2anis.

Kawwuoei caosa: yugposi dokasu; enex-
MpoHHi J0Ka3u; eAeKMPOHHI NPUCTPOL;
donycmumicme dokasis; Oxcepena 0oxasie;
yugposa ingopmayis; KpuminaabHe nposa-
OscenHs; ikcauis dokasis.
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Through the use of dialectical, systematic, comparative methods
and methods of analytical abstraction, modeling, and interpretation,
the phenomenon of transformation of the forensic expert personality
in extreme conditions (in particular, wartime) is analyzed; scientific
achievements regarding this issue are summarized; the ways of over-
coming effects of external negative factors on their personality are
outlined. Attention is focused on the need to monitor the emotional
and volitional stability of the forensic expert and the level of influence
on their personality of external stressful factors of long-term action
in the conditions of their conducting forensic examinations at the
sites of war crimes and the consequences of military actions on the
territory of Ukraine. In order to successfully perform official duties
and overcome the consequences of the influence of external negative
factors in wartime, it is advisable to add psychological training to
the system of professional training of the forensic expert (develop
a methodology for conducting psychological training as a form of ac-
tive development of psychological qualities and personality skills: in
particular, with the addition of group discussions, games methods,
and psycho-gymnastic exercises) with its normalization in the corre-
sponding by-law departmental acts. The mastering of psychological
knowledge, skills and abilities by the forensic expert will contribute
to detecting optimal solutions by them for the purpose of conduct-
ing forensic analysis and more thorough performance of professional
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duties. This paper proposes to create a structural division of profes-
sional training in each state forensic expert institution, which would
(in cooperation with the personnel division) be tasked with organiz-
ing the psychological training of forensic experts.

Keywords: personality in wartime; transformation of the psy-
che; forensic expert activity; forensic expert; professional training;
psychological preparation; psychological training.

Research Problem Formulation

Due to the war in Ukraine, there was an
acute need for scientific research on the
transformation of forensic expert person-
ality under the negative influence of its
consequences. Conducting expert research
at the scene associated with human casual-
ties and mass destruction worsens the psy-
chological state of the expert, which nega-
tively affects the quality of the conclusions
drawn by them. In addition, living in a war
zone significantly increases their level of
anxiety.

The professional activity of forensic
expert involves increased requirements for
their individual and psychological prop-
erties: emotional and volitional, cognitive
and communicative spheres. Therefore, it
is urgent to study the specifics of the influ-
ence of extreme situations on the forensic
expert’s personality and to develop psy-
chological methods and technologies that
would provide free his psyche from the
influence of negative factors, especially in
wartime conditions.

Article Purpose

To study the phenomenon of the transfor-
mation of forensic expert personality in the
extreme conditions of wartime and to de-
termine the ways to overcome consequenc-
es of the influence of external negative fac-
tors on their personality.

Research Methods

The theoretical and methodological basis
of this research are provisions contained in
scientific works of foreign and Ukrainian
scholars, educational and methodological
manuals, specialized literature related to
issues of influence of extreme conditions
and negative factors on the personality,
as well as the methodology of conducting
psychological training. As a result of the
dialectical method, the theoretical features
of the psychological training of forensic
experts have been clarified. The systemat-
ic approach made it possible to consider
psychological training as a single system of
forms and methods of improving person-
al characteristics. The method of analyti-
cal abstraction contributed to elucidating
the mechanism of this preparation. The
comparative method was applied to track
the transformation of the forensic expert
personality in the extreme conditions of
wartime. For the purpose of scientific
substantiation of psychological training,
the method of modeling was used. The in-
terpretation method was used during the
study of the methodology’s content of psy-
chological training of forensic experts.

Analysis of Essential Researches
and Publications

The issues on influence of the external en-
vironment on the psyche of the individual
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was investigated by: Yu. I. Andrusyshyn?, wurina with co-author !°, I. M. Khorzhevs-
L. V. Vavryk %, T. M. Dziuba together with ka !, O. L. Khrystuk > and V. V. Yahupov ®.
co-authors? N. H. Ivanova* V. O. Lefterov®, Foreign scholars, in particular, S. R. Murthy

S.

S. Makarenko ¢, V. M. Onyshchenko 7, and R. Lakshminarayana '* also paid atten-
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of military conflicts on the psyche of peo-
ple. I. A. Petrova and O. S. Dontsova ** were
interested in the phenomenon of the trans-
formation of the forensic expert personali-
ty as an object of scientific research.

Hostilities in the territory of Ukraine
caused the urgent need to study the emo-
tional and volitional stability of the foren-
sic expert, the impact of external factors
on the transformation of their personal-
ity during forensic expert activity and life
under the long-time influence of stressful
factors. Achievements of specialists on the
problems of personality transformation un-
der the influence of external factors should
become the basis for a scientific study of
the phenomenon of the personality trans-
formation of a forensic expert in extreme
wartime conditions and the development
of a methodology for conducting psycho-
logical training in the system of profession-
al training of a forensic expert.

Main Content Presentation

The formation of the expert’s profession-
al knowledge and its application in foren-
sic expert activity directly proportionally
depend on the totality of the psychologi-
cal qualities of the individual. The use of
acquired knowledge is successful when
the available psychological qualities of
the individual correspond to the type of
professional activity. Carrying out foren-
sic expert activity in the extreme condi-
tions of wartime not only affects the psy-

chological qualities of an individual, but
also causes the transformation of such an
individual.

In the dictionary of basic concepts from
the course “Pedagogy” the concept of “per-
sonality” is interpreted, on the one hand,
“as a subject of relations and conscious ac-
tivity, which is capable of self-knowledge and
self-development”, and on the other hand,
as a stable system of “socially significant
qualifies, attitudes, movies that characterize
a person as a representative of society °. So,
individuals are born and become individuals
in the process of development.

“The personality is characterized by the
following signs:

+  Activity, the subject’s desire to ex-
pand the scope of their activity, to
act beyond the requirements of the
situation and role instructions;

« orientation — a stable dominant
system of motives — interests, be-
liefs, etc.;

+ deep meaning formations (dy-
namic meaning systems) that
are formed in the joint activity of
groups and collectives;

+ degree of awareness of one’s atti-
tude to reality: cTymiHb ycBiZOM-
JIEHHS CBOTO CTaBJIEHHA [0 Jil-
cHocti: adjustment, disposition,
etc.” .

Academic Explanatory Dictionary of
the Ukrainian Language interprets the con-
cept of “transformation” in the first sense as

15 Ilerposa I. A., Jlormosa O. C. OcobnuBocTi popmyBaHHS mpobdeciiHUX KOMIIETEHTHOCTEH Cy-
JIOBOT'O eKCIlepTa-ToBapo3HaBLs. Teopis ma npakmuka cydosoi ekcnepmusu i KpUMIHAAICTUKLL.
2020. Bur. 21. C. 165—178. DOI: 10.32353/khrife.1.2020 11 (date accessed: 20.01.2023).

16 Ci0BHHK 6a30BUX IOHATH 3 Kypcy «Ilezarorika» :

HaBd4. II0Cib. ana CTYZeHT. BH3. Buz. 2-re,

jortr. i mepepod. / yknagad O. €. AnToHoBa. YXutomup, 2014. C. 60. URL: http://eprints.zu.edu.
ua/12633/1/%D0%A1%D0%9B%D0%9E%D0%92%D0%9D%D0%98%D0%9A%20%D0%91%D0%
90%D0%97%D0%9E%D0%92%D0%98%D0%A5%20%D0%9F%D0%9E%D0%9D%D0%AF%D0%
A2%D0%AC%20%D0%90%D0%BD%D1%82%D0%BE%D0%BD%D0%BE%D0%B2%D0%B0.pdf

(date accessed: 20.01.2023).
17 Ibid. C. 61.
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follows: “Change, transformation of a form,
shape, essential properties, etc. of anything” 8.

Analyzing the above, we propose to de-
fine the concept of “transformation of the
forensic expert’s personality” as “a change in
the system of their socially significant quali-
ties, attitudes, instructions, and motives un-
der the influence of social reality during their
forensic expert activity”. The consequences
of military actions affect the conscious-
ness of a forensic expert directly both
during their research of objects that were
related to these actions and during their
perception of changes in the surrounding
social environment (death and injury of
people, destruction of social infrastruc-
ture, deterioration of life quality and secu-
rity, etc.).

According to V. M. Onyshchenko, per-
sonality transformation has its own stages,
structure, and mechanism and is the result
of external and internal influence. Accord-
ing to the scientist, thanks to this influence,
the personality is transformed, which leads
to a change in its value sphere, the accumu-
lation of the necessary experience and the
activation of abilities *.

0. B. Stoliarenko’s views on personal-
ity development deserve attention. In her
opinion, this development takes place in
the social environment under the influ-
ence of the environment and is called “for-
mation” in adulthood. The following provi-
sions put forward by her deserve attention:

« personality formation is the

process of acquiring new forms
and features of the psyche in the
process of development (character,
thinking, etc.);

« mental development of an

individual is manifested in

heterochrony (uneven nature of
the development of individual
mental processes depending on
age), staging (stages of mental
development related to the social
situation and leading activity),
differentiation and integration of
mental processes (a sequential
complication of the psyche),
change in the ratio of determinants
mental  development  (social
factor as a determinant of mental
development), plasticity (the ability
of the psyche to change);
specificity of the personality
consists in  organic  active
maturation in the conditions of
involvement in social culture, the
ratio of natural and social, born
and acquired. The genotype of
the individual is the foundation
on which mental neoplasms are
forced under the influence of the
social environment;

social environment as a source
of mental development of
the individual, which has the
following components: macro-
environment (a socio-economic
and political system of the state),
meso-environment (social-cultural
and national-cultural features
of society), micro-environment
(family and close environment);
close combination of internal and
external conditions of personality
development;
drivingforceofmentaldevelopment
lies in  the contradiction
between the individual and the
environment, on the one hand, and

18 AxazeMiuHMI TIyMadyHUI CJIOBHUK YKpaiHCbKOi MoBM : B 11 T. / 3a pez. I. K. Binogiza.
Kwuis, 1970—1980. T. 10. 1979. C. 233. URL: http://sum.in.ua/s/transformacija (date accessed:

26.11.2022).

19 Ommmenko B. M. Op. cit. C. 122. URL: http://appsychology.org.ua/data/jrn/v1/i56/20.pdf (date

accessed: 20.01.2023).
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between individual components
of the individual’s psyche, on the
other;

« external contradictions lead to
the development of personality
only in the case of their active
actions aimed at resolving internal
contradictions and developing new
rules of behavior;

«  progressive development  of
personality occurs in the case
of awareness and resolution of
contradictions %.

The above should be taken into account
during the scientific study of the transfor-
mation of the forensic expert’s personality
in the extreme conditions of wartime.

We agree with the opinion of V. V. Yahu-
pov regarding the role of the social factor
in personality development. The research-
er believes that individuals are not born,
they become individuals much later in on-
togenesis. The concept of “personality” has
a social component, because personality
can be formed only in society. The person-
ality of a specialist is an imprint of a certain
society and professional environment 2.

The definition of the concept of “pro-
fessional development of personality” by
I. M. Khorzhevskyi is convincing, which
sees in it the development of personality
in general which includes the acquisition
of new knowledge, skills and experience
with the subsequent transformation of the
motivation and interests of a specific per-
sonality %.

20 Croaspenko O. B. Op. cit. C. 120—122.

Yu. I. Andrusyshyn’s conclusions re-
garding the psychological characteristics
of the behavior of a person with increased
anxiety are interesting, namely:

+ a high-anxious personality reacts

more emotionally to failure than
a low-anxious person;

+ a stressful situation significantly
worsens work productivity;

+ a highly anxious person is char-
acterized by a fear of failure and
a premonition of danger;

+ a message of success is a stimulus
for a high-anxious personality, and
for a low-anxious one, on the con-
trary, the prospect of possible fail-
ure;

+ an increased level of anxiety leads
to the perception of objectively safe
situations as dangerous %.

According to L. V. Vavryk, the presence
of two components is important for suc-
cessful actions in extreme conditions *:

1) appropriate level of professional train-
ing (knowledge, skills and abilities);

2) psychological readiness (the presence
of the necessary psychological and psy-
chophysiological personality qualities).
The scientist emphasizes that for the

successful performance of job duties in
extreme conditions, specialists must be
psychologically prepared. The following
conclusions of his regarding the mentioned
issues are worthy of attention *:

+  extreme conditions during
professional activity include those

21 ArymoB B. B. Op. cit. C. 23. URL: http://nbuv.gov.ua/UJRN/NaUKMApp_2015_175_4 (date

accessed: 20.01.2023).

22 Xopxescpka I. M. Op. cit. C. 113.

URL:

https://lib.chmnu.edu.ua/pdf/naukpraci/

govermgmt/2013/214-202-22.pdf (date accessed: 01.12.2022).
23 Anzpycumud 0. I. Op. cit. C. 14—15. URL: http://nbuv.gov.ua/UJRN/Pekp_2013_14(1)__4 (date

accessed: 20.01.2023).

24 Baspuk JI. B. Op. cit. C. 35. URL: http://nbuv.gov.ua/UJRN/Pekp_2013_14(1)__7 (date accessed:

20.01.2023).

25 BaBpuk JI. B. Op. cit. C. 39—40. URL: http://nbuv.gov.ua/UJRN/Pekp_2013_14(1)__7 (date

accessed: 20.01.2023).
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that threaten the life or health of
a specialist, cause a high level of
neuropsychological stress;

« performance of job duties in
extreme conditions puts increased
demands on the specialist’s
personality and, due to excessive
psychological stress, reduces his
work capacity, as well as worsens
his health,;

«  for successful professional activity
in extreme conditions, professional
and psychological training,
personal and business qualities
and a set of relevant psychological
factors are required;

« professional and psychological
training of a specialist is a purpose-
ful and organized process of forma-
tion of professional competence,
psychological characteristics, pro-
fessionally important qualities,
and motivation to work;

« psychological readiness for ac-
tivity in extreme conditions is
the mental state of a specialist as
a result of professional training,
which is expressed in his under-
standing of the importance of
professional activity and depends
on the level of intellectual devel-
opment, professional experience,
and emotional and volitional
self-regulation;

« professional qualities of a spe-
cialist are their psychological psy-
chophysiological characteristics,
which are formed and developed
during professional training and
further activities.

N. H. Ivanova notes that for the suc-
cessful performance of official duties in ex-
treme conditions (in addition to developed
physiological, cognitive and emotional-vo-
litional characteristics), motivation to work
is necessary. In her opinion, the formation
and development of this motivation are
changeable, and dynamic, occur under the
influence of certain factors and depend on
the motivational sphere .

We consider the opinion I. A. Petrova
and O. S. Dontsova to be correct about the
independence of the duration of the pro-
fessional formation of a forensic expert
on the personal qualities of the specialist
and the ability of management and col-
leagues to provide him with necessary as-
sistance .

According to S. S. Makarenko, through-
out life, an individual simultaneously re-
ceives positive and negative mental energy,
which destroys this individual. To correct
the mental state, the scientist suggests us-
ing a set of special methods, techniques
and ways of psychological protection of
the individual in conditions of the negative
influence of certain factors of social, pro-
fessional and personal life. Thanks to the
acquired experience, a person is able to
apply specific techniques and methods of
psychological protection in extreme situa-
tions %.

A. 1. Poltavska’s opinion about the im-
portance of emotions in special conditions
as a regulator of behavior is interesting.
She considers an extreme situation to be
emetiogenic and an integral component
of professional activity, which is connect-
ed with the influence of extreme factors.
Performance of official duties in extreme

26 ImanoBa H.T. Op. cit. C. 130. URL: http://nbuv.gov.ua/UJRN/Pekp_2013_14(1)__19 (date accessed:

20.01.2023).

27 Iletposa I. A., Jlonnosa O. C. Op. cit. C. 173. DOI: 10.32353/khrife.1.2020_11 (date accessed:

20.01.2023).

28 Maxkapenko C. C. Op. cit. C. 210. URL: http://nbuv.gov.ua/UJRN/Pekp_2013_14(1)__28 (date

accessed: 20.01.2023).
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situations requires a high level of individ-
ual and psychological characteristics of
a specialist, and significant activation of
emotional, volitional and cognitive aspects
of self-regulation ».

The conclusions of V. O. Lefterov re-
garding the personal and professional de-
velopment of specialists in extreme types
of activities by means of psychological
training require detailed study. Among his
main scientific provisions, the following
should be singled out *:

«  personal and professional

development of a specialist is
a socially determined individual,
active, integrated process of
professional and psychosocial
growth of an individual, which aims
at professional self-realization and
self-affirmation;

+ the success of professional activity
depends on the level of personal
and professional development of
the specialist and the quality of
their training;

«  psychotherapy, psychocorrection
and psycho-training should belong
to the psychological means of
specialist development;

«  psychological training is a univer-
sal integrated system of targeted
psychological training and person-
ality development in accordance
with the tasks of their professional

activity;

« duringthetraining, theintellectual,
communicative, emotional,
volitional and motivational

potential of the individual is
activated.

Considering the issue of informational
and psychological influence on the
population during hybrid warfare,
T. M. Dziuba emphasizes the use of methods
of manipulating the psyche and mass
consciousness: thanks to the use of mass
media, one piece of information displaces
another, due to which true information is
replaced by false information in the psyche
of an individual .

A review of foreign scientific
publications by V. O. Tiurina and
L. O. Solokhina on the impact of the
consequences of military operations on
the mental state of an individual shows that
most often it leads to the following negative
manifestations:  depression,  anxiety,
psychotic illnesses, post-traumatic stress
disorder, aggressiveness and sometimes —
to suicidal intentions. Scientists emphasize
the need to use preventive and therapeutic
measures, strengthening social support to
reduce acute stress reactions *.

We must state that, as of today, due to
the long war in Ukraine, a significant part
of the population is affected by stressful sit-
uations and (as a result) feels a certain un-
certainty. In such a state, an individual can-
not adequately control their actions, which
leads to a change in their mental qualities,
namely: lack of confidence in their own
strength; fear, panic and anxiety; constant
depression; loss of their identity; inability
to control their mental state. A forensic ex-
pert (as a member of society) is exposed to
the same stressful situations as any other

29 IlonraBceka A. I. Op. cit. C. 259. URL: http://nbuv.gov.ua/UJRN/Pekp_2013_14(1)__34 (date

accessed: 20.01.2023).

30 JledrepoB B. O. Op. cit. C. 104. URL: http://librarywunu.edu.ua/images/stories/naukovi%20
zhurnaly/psyhologia%20i%20suspilstvo/2012/2_2012.pdf (date accessed: 20.01.2023).

31 /Jzwb6a T. M., Bonomwuna H. M., [Tamnyxa I. B. Op. cit. C. 97. URL: http:/nbuv.gov.ua/UJRN/
Znpviknu_2016_51_14 (date accessed: 20.01.2023).

32 Tiopina B. 0., Comoxina JI. O. Op. cit. C. 118. URL: http://dspace.univd.edu.ua/xmlui/
handle/123456789/13818 (date accessed: 20.01.2023).
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person. In addition, in this state, the foren-
sic expert must still conduct a full expert in-
vestigation and provide an objective expert
opinion. Therefore, today there is a need
for a scientific study of the raised issue and
the application of appropriate scientifically
based practical response measures.

The formation of professional experi-
ence and its further improvement directly
depends on the personal characteristics of
the forensic expert. The more mental qual-
ities of an expert correspond to the specif-
ics of forensic expert activity, the higher
productivity of their work. Any negative
impact on the psyche affects the expert’s
ability to work, and the higher the level of
this impact, the lower the expert’s ability to
perform their official duties.

First of all, the individual psycho-
physiological feature of the forensic ex-
pert, such as perception characterized by
psychological guidance, i.e. selectivity, is
prone to negative influence. During the
expert investigation, the forensic expert
focuses attention on those points that be-
long to the object of the investigation. In
addition, the presence of traces of human
victims and mass destruction around the
object of research reduces the level of con-
centration of his attention and negatively
affect his mental processes. Conducting
expert research involves the perception
and processing of the obtained informa-
tion, which directly depends on the fea-
tures of the expert’s mental processes.
It is during the analytical stage of expert
research that such psychophysiological
qualities as feelings and perceptions are
involved, which are the first to be affected
by the negative effects of the brutal con-
sequences of war. The stressful and tense
psychological state of the expert reduces
the level of his observation, and the ability

to concentrate in accordance with the tar-
get instruction. In addition, the mobility
of mental processes decreases.

At the stage of a comparative study, de-
ficiencies in the expert’s working memory,
which is important during a specific ex-
amination, can cause an expert error. Ob-
taining excessive operational information
during the investigation at the scene, which
does not relate to the object of the investi-
gation and distracts the expert from the
task set before them, reduces the quality of
this investigation. A stressful or tense state
of the expert’s psyche reduces the speed of
physiological processes involved in the op-
eration of working memory.

Psychological traumas suffered by
the expert during their stay in war zones
may be the result of, for example, loss
of home, change of residence with the
subsequent acquisition of the status of
a displaced person, the humiliation of
human dignity in the case of a temporary
stay in the occupation (sometimes even
in the form of temporary deprivation of
liberty), etc. The concept of “psychologi-
cal trauma” is not clearly defined in mod-
ern Ukrainian psychology. O. L. Khrystuk
defines it as a residual phenomenon of
affective experiences of the individual,
caused by external stimuli that cause
mental discomfort and have a pathogenic
effect on the individual *.

Researchers S. R. Murthy and R. Laksh-
minarayana concluded that almost half of
the population from the war zone remained
mentally resistant to the effects of being
there, while other victims needed immedi-
ate psychological help and rehabilitation.
To this end, the World Health Organization
and some other organizations associated
with the United Nations have created a task
force to develop mental and psychosocial

33 Xpuctyk O. JI. Op. cit. C. 189. URL: http://nbuv.gov.ua/UJRN/Nvldu_2017_2_22 (date accessed:

20.01.2023).
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support for people in emergency situa-
tions *.

Professionally significant mental quali-
ties of a forensic expert develop throughout
their professional activity and are based on
their individual potential. The dynamics of
this development are influenced by both
positive and negative factors, including the
consequences of the war. In this regard,
the process of development of profession-
ally significant qualities of a forensic ex-
pert should be coordinated by control or
management entities, as well as the expert
themselves (by self-regulation methods).

Thus, the negative impact on the psy-
che of the forensic expert in the extreme
conditions of wartime is caused both by
their direct participation in forensic exper-
tise and by the psychological trauma they
suffer as a result of being in war zones.
However, in both cases, their mental qual-
ities, which have come under this negative
influence, require mandatory correction.

A necessary condition for successfully
overcoming the effects of external negative
factors on the personality of a forensic ex-
pert in the extreme conditions of wartime
should be the development of a method-
ology for conducting psychological train-
ing in the professional training system as
a form of active development of psycholog-
ical qualities and skills. During these train-
ings, it is appropriate to apply the follow-
ing teaching methods: lectures, seminars,
business and role-playing games, com-
puter programs, group discussion, psy-
chical therapy, mediation techniques, etc.
Psychological training is primarily aimed
at changing the consciousness of the indi-
vidual, as well as the formation and devel-

opment of such personal characteristics: a
high level of stress resistance, self-control,
decisiveness, poise, perseverance, the abil-
ity to make optimal decisions in extreme
conditions and lack of time, etc.

Academic Explanatory Dictionary of
the Ukrainian Language interprets the
concept of “training” as “training, as well as
a special training regime” *.

Training (as an interactive form of
training of a forensic expert) contributes
to the maximum accumulation of exist-
ing knowledge, abilities and skills, and is
also aimed at finding and mastering new
ones. Interactive learning belongs to the
practical form of learning, during which
the teacher and the student actively inter-
act. During training (as the most common
form of group training), a person makes
sense of their own actions and behavior,
acquires psychological qualities aimed at
personal growth, and establishes inter-
personal relationships. The training also
promotes the acquisition of new reflective
skills and methods of mutual assistance,
teaches empathy, etc *. For the personali-
ty of a forensic expert in the extreme con-
ditions of wartime, the most useful thing
from the use of a training form of train-
ing is learning to adequately perceive and
understand both oneself and others, to ex-
pose one’s own stereotypes and outdated
worldview or behavioral patterns, as well
as to overcome them.

Responsibilities for the organization of
psychological training for forensic experts
should be assigned to separate structur-
al units of professional training, creating
them in each specialized state institution of
forensic examination. It is appropriate to

34 Murthy S. R., Lakshminarayana R. Op. cit. Pp. 28—29. URL: https://www.ncbi.nlm.nih.gov/pmc/
articles/PMC1472271/ (date accessed: 26.11.2022).
35 AkaZeMIiYHUH TIIyMauHUN CJIOBHUK ... . C. 245. URL: http://sum.in.ua/s/treningh (date accessed:

02.12.2022).

36 Kapnenko €. B. OCHOBU IICHMXOTpeHIHTy : Hapd4. mocib. Jlporo6uy, 2015. 78 c. URL: htips://
dspace.lvduvs.edu.ua/handle/1234567890/2360 (date accessed: 02.12.2022).

153


https://doi.org/10.32353/khrife.1.2022.07

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

involve both specialists of the psychologi-
cal research units of these institutions, as
well as scientific and pedagogical workers
of educational institutions, etc., in con-
ducting trainings.

During the training sessions, the tutor
models interpersonal interaction, gives ex-
amples of difficult work and life situations
and guides experts in finding adequate and
effective ways to solve them. Thanks to
group facilitation, the working capacity of
each training participant increases and in-
terpersonal support increases, which con-
tributes to the growth of the effectiveness
of the educational process, and the inten-
sity and effectiveness of individual work on
psychological qualities.

It is necessary to distinguish between
the concepts of “education” and “psycholog-
ical training”. According to the Academic
Explanatory Dictionary of the Ukrainian
Language, “teaching is an action meaning to
teach and learn” ¥. That is, learning is the
process of acquiring new knowledge, abili-
ties and skills. In the same dictionary, train-
ing is “training, as well as a special training
regime” *. Thus, training is a form of edu-
cational process. Therefore, psychological
training is a form of teaching behavioral
skills and developing psychological qual-
ities. We believe that any training always
has a psychological component (except the
cognitive component). It should be noted
that mentally healthy individuals partici-
pate in professional psychological training
(as opposed to those who suffer from var-
ious nervous, mental or somatic diseases
and require the intervention of specialist
psychotherapists). Psychological training
is not a treatment: its leading task is to pro-
vide psychological assistance to specialists

37 AxazieMiYHUH TIyMauyHUH CJIOBHUK ...
navchannja (date accessed: 03.12.2022).

who have suffered a negative psychological
impact from the consequences of military
actions.

The benefit of psychological training
lies both in the development of discrete
characteristics of an individual’s inner
world and their holistic development *.
Training (as a form of educational process)
is characterized by the same methods as
training. Although the training is a prac-
tical type of learning, it still contains ele-
ments of lectures and seminars. However,
given the specifics of forensic expert activ-
ity, it should be dominated by role-playing
games and group discussions, combined
with a short course of lectures and semi-
nars.

We emphasize that the success of psy-
chological training depends on the person-
al interest of the expert, because the main
goal of the training is the formation and de-
velopment of the desired type of personali-
ty behavior. In addition, a necessary condi-
tion for achieving the goal of the training is
feedback from each of its participants.

The following rules should become the
basis of the psychological training of foren-
sic experts:

+  proper preparation of the tutor for
the training and their constant re-
flection of what is happening in the
group with further coordinating in-
fluence;

+  activity of all participants through-
out the entire training;

+ personal interest of each partici-
pant in achieving the set goal;

+ creating an atmosphere of trust,
a creative approach to the gener-
ation of ideas and business criti-
cism;

. T. 5. 1974. C. 43. URL: http:// http://sum.in.ua/s/

38 Ibid. T. 10. 1979. C. 245. URL: http://sum.in.ua/s/treningh (date accessed: 03.12.2022).
39 Kapmenko €. B. Op. cit. C. 10. URL: https://dspace.lvduvs.edu.ua/handle/1234567890/2360 (date

accessed: 02.12.2022).
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« ensuring the gradual transfer of
participants’ behavior from an im-
pulsive level to an objective one;

« composition of the training group
should not exceed 5-10 people.

When preparing for the training, the

following factors should be taken into ac-
count: the specifics of the situation, the
capabilities of the tutor, the content of the
training, and the specifics of the group of
participants. The topic of psychological
training should correspond to its purpose.
The success of the training depends on the
originality and novelty of the information,
the personal experience of the tutor and
their psychological and pedagogical abili-
ties, and interest in the material.

We offer the following stages of psycho-

logical training of a forensic expert:

I* stage — a concise theoretical course
with a problem statement;

2" stage — introducing training partici-
pants to the topic (activation);

3™ stage — direct work of the entire group
according to the “information process-
ing — action” scheme;

4™ stage — summarizing the results of the
training.

It is important to follow the sequence

of stages of psychological training, 90%
of which time is practice and only 10% is
theory. It is also worth noting that the ef-
fectiveness of the training is influenced by
the interior and spaciousness of the room
in which it is held. Each participant of the
training program should feel comfortable
and nothing should distract them during
the session. The tutor does not force but
helps to solve the problem with the active
role of the participant in this process. Each
participant should be interested in solving
the problem posed at each training, which
will contribute to increasing the level of
their mental readiness to work in the spe-
cific conditions of forensic expert activity
during martial law.

The leading task of psychological train-
ing is personal growth, which consists in
the awareness of each participant of their
negative instructions and internal beliefs
that hinder their development, and the
creation of conditions for achieving a life
goal. During this training, the partici-
pant has the opportunity to consider their
problem in a different way, to understand
the circumstances and to change negative
instructions. Psychological training also
helps to overcome personal fears and anx-
iety, harmonize their own life, to adjust
their values, therefore, review their past
and present, to plan for the future. The re-
sult: a person’s ascent to another level of
life, in which self-confidence reigns.

As a part of psychological training, it is
necessary to single out as a subspecies the
training of emotional stabilization of the
personality, the main goal of which is to get
rid of internal tension due to the influence
of external negative factors. Such training
is usually conducted in a circle for greater
openness of the participants to each other
with the help of eye contact. The positive
effect of the use of emotional stabilization
training is due to:

« theformation of internal guidelines
and psychological positions thanks
to various forms of communication
of the participants;

« creating an atmosphere of self-

acceptance (self-acceptance in
general);

« focus on the communication
partner.

In its essence, psychological training
has all the characteristics of an education-
al process. Thus, during the training, the
participants acquire new knowledge, skills
and abilities: the ability to act rationally
in difficult situations, and to change their
behavior in a professional manner and in
a timely manner depending on the situ-
ation. The knowledge, skills and abilities
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acquired during the training can be useful
in any life situation. In addition, new in-
formation on the basics of psychology in-
creases the general educational level of an
expert. Ultimately, all this should emotion-
ally stabilize the forensic expert, which will
have a positive effect on their performance
of official duties.

It is worth emphasizing that it is in the
group that emotional warmth arises from
contact with another person. The exchange
of experience under the guidance of a tutor
contributes to finding the optimal solution
for further actions and stabilization of the
emotional state of the individual. The ad-
vantage of group learning is also feedback
when participants are able to support each
other. During communication, a person
identifies themselves by comparing him-
self with the environment, and evaluates
their own behavior, experiences and feel-
ings. A positive aspect of group training is
also the simultaneous involvement of quite
a large number of people who need help or
strengthening of their emotional state for
further work in the conditions of the influ-
ence of negative factors on the psyche of
the individual.

A necessary condition for the success
of the training system for the training of
forensic experts is the optimal choice of the
goal, which should unite all participants,
namely:

« identification of psychological

problems with further assistance;

« improving the subjective well-
being of individuals, strengthening
their mental health,;

«  promoting the development of self-
awareness to prevent emotional
disturbances;

«  harmonization of the optimal level
of life activity;

« adjusting the psyche of the individ-
ual to achieve success at work and
in personal life.

We believe that it is appropriate to use
basic methods, including group discussion,
game methods, and psychogymnastic exer-
cises, to conduct psychological training of
forensic experts.

During a group discussion, the indi-
vidual gradually moves away from their
egocentric thinking and begins to listen to
the opinions of others. At the same time,
the motivation of each participant to solve
the existing problem increases, their work
capacity is activated, and their emotional
state improves, which contributes to the
formation of an optimal solution. A group
discussion with the participation of foren-
sic experts in training, in particular psy-
chological training, is primarily a joint dis-
cussion of a professional problem. In such
a discussion (thanks to the opinions, posi-
tions and instructions of all participants)
the truth is born. Such a discussion should
be structured, i.e. plan the topic for discus-
sion in advance, regulate and coordinate
its course. The most useful for forensic
experts are thematic discussions, during
which the participants discuss the most
problematic issues, and biographical ones,
aimed at analyzing the mental problems of
the individual, related to both profession-
al activities and the personal life of the ex-
pert. The most useful for forensic experts
are thematic discussions, during which the
participants discuss the most problemat-
ic issues, and biographical ones, aimed at
analyzing the mental problems of the indi-
vidual, related to both professional activi-
ties and the personal life of the expert. The
advantage of this method is the opportuni-
ty for each participant in the discussion to
find out their own position, compare it with
the positions of others and (on the basis of
various approaches and points of view on
the problem) find their own understand-
ing. In addition, the benefit of the discus-
sion for each of its participants lies in mas-
tering the following skills:
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« analyze real situations;

« listen to others and interact in
a group;

+  distinguish the important from the
secondary;

« overcome stereotypes and fear of
the unknown, and see a variety of
possible ways to solve a problem.

A Group discussion involving forensic
experts must comply with the following
principles:

+  equality regardless of position;

« free conduct of the discussion with

its topic;

« programmed driving order;

« admissibility of a reasonable com-
promise.

We suggest structuring the group dis-

cussion in the following stages:

1 stage — indicative: definition of the
topic and purpose of the discussion;

2" stage — gathering information about
each participant necessary to achieve
the goal of the discussion;

3% stage — direct discussion using the
methodology of its conduct;

4™ stage — summarizing the results
of the discussion and providing
recommendations to its participants
for further self-training.

It is worth noting that procedural
moments of group discussion of the
psychological training, intensity and
duration depend on the set goal and
the psychological characteristics of its
participants.

Game methods of psychological
training contribute to increasing the level
of activity of its participants thanks to the
use of the sensory system. We believe that
game methods are quite useful during the
psychological training of forensic experts,
as they allow to work out situations that are
as close as possible to real ones (especially
to the conditions of conducting expert

investigations at the scene of the incident).
The benefit of game methods also lies
in practicing the professional skills and
abilities of a forensic expert as a practical
form of training. Therefore, during the
training system, a complex result of both
professional and psychological training
of the forensic expert is achieved (thanks
to the modeling method - theoretical and
practical mediated cognition, creation, and
manipulation of an object that replaces
a real object). The main goal of the game
method is to practice actions in conditions
that correspond to the real situation.
Training participants are offered a problem
situation and organize joint work to find
ways to solve it. During the game, experts
work out some psychological nuances of
professional activity, thanks to which they
get a scenario of behavior in the future.
Each training participant must master
a selection of ways to behave in extreme
situations and psychologically prepare for
them. Therefore, it is advisable for forensic
experts to organize psychological trainings
using a role-playing game with elements
of dramatization, i.e. with the creation of
a situation similar to the real one, which
should contribute to the change of the
psychological instructions available in
the individual and the formation of new,
more functional ones. This will improve
the emotional, cognitive and behavioral
components of the individual’s psyche.

So, the benefit of using a role-playing
game to improve the psychological quali-
ties of a forensic expert’s personality is as
follows:

1) participants revealing their feelings
and highlighting the problem;

2) finding ways to solve personal prob-
lems through joint discussion;

3) change in psychological guidelines of
the individual thanks to the application
of the method of active action;
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4) elimination of the gap between real
professional activity, personal life and
training of a forensic expert;

5) change in psychological characteristics
of the individual;

6) strengthening self-control over feel-
ings and emotions.

During group discussion and game
methods of psychological training of foren-
sic experts, it is advisable to use elements
of psychological gymnastics, including var-
ious verbal and non-verbal exercises that
contribute to the creation of a group at-
mosphere to ensure the success of psycho-
logical training. Psychological gymnastics
restores working capacity and reduces the
level of anxiety of the individual.

Taking into account the challenges of
today, in particular the full-scale invasion
of Ukraine, there is an urgent need to start
psychological training as a component of
the professional training of forensic ex-
perts, which, in turn, requires appropriate
administrative and legal support, in par-
ticular the reform of the entire personnel
policy of forensic institutions and its im-
plementation in their work modern forms
and methods of working with personnel “.
The successful psychological training of
forensic experts will be facilitated by the
development and introduction of a special
legal act, which should regulate all types of
professional training of forensic experts, in
particular psychological .

Conclusions
Therefore, the transformation of the

forensic expert’s personality in the
extreme conditions of wartime is an

objective reality that needs to be monitored
and corrected. In order to successfully
overcome the consequences of the
impact of external negative factors on the
personality of a forensic expert related
to the consequences of war, they must be
personally interested in the development
of their personal characteristics, which
will reduce the impact of external negative
factors on the psyche and generally
increase work productivity.

Adding psychological training to the
professional training system of a forensic
expert will contribute to improving his
general professional level and reducing
the negative impact on their psyche of
the consequences of the war. The main
form of psychological training should
be psychological training. The question
of the training system of forensic expert
preparation has great prospects for further
scientific research.

The development in the system of
professional training of forensic experts
of psychological training methods, aimed
at acquiring the necessary knowledge
and developing emotional and volitional
qualities, is very relevant today. The
mastering of psychological knowledge,
skills and abilities by a forensic expert
will help them find optimal solutions for
the purpose of solving forensic research
and more thorough performance of
professional duties. For this purpose, it
is expedient to create a structural unit
of professional training in each state
forensic expert institution, which would
(in cooperation with the personnel
department) take care of the psychological
training of forensic experts.
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koH®. (Ozeca, 16.10.2020). Ozeca, 2020. C. 312.

41 WMoro . OCOBIMBOCTI ICUXOJOTIYHOI IiATOTOBKY CYZOBUX €KCIIePTiB K CKJIAZ0BOI IIPOIECY
aganranii 7o ymoB npauni. Teopia ma npakmuka cydosoi ekcnepmusu i Kpuminasicmuxu. 2021.
Bur. 23. C. 118. DOI: 10.32353/khrife.1.2021.08 (date accessed: 03.12.2022).
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Tpaucdopmaiiis 0co6HUCTOCTi
CyAOBOrO eKcrepTa
B €KCTPeMaJIbHUX YMOBaX BOEHHOTO 9acy
Oaez Kypdec

3a donomozoto 0ianeKkmuuHo20, CUCHeM-
HO20, NOpIBHANLHO20 Memodié i Memodis
amanimuunoi abcmpakuyii, Mo0ent08aHHs
i inmepnpemayii docaidxiceHo ¢peHomeH
mpancopmauii ocobucmocmi cydogozo exc-
nepma 8 eKCmpemanabHUX ymosax (30Kpema
B0EHHO020 HACY), Y3deaNbHeHO HAYKO8L Jocsie-
HeHHA 13 yb020 NUMAHHS 1L OKPeCeHO WASXU
N000AAHHS HACAIOKI@ 8NAUBY 308HIULHIX He-
2AMUBHUX YUHHUKIB HA 11020 0COOUCMICMb.
AKueHmogaro ysazy Ha nompebi gidcmency-
8amu eMoyiiiH0-804608y CMILKICMb CYJ080-
20 excnepma ma pieeHb 6NAU8Y Ha 11020 0CO-
OUCTMICMb 308HIULHIX CMPEcOUX HUHHUKIE
dogzompuganoi 0ii 8 ymosax nposedeHHs
HUM CYO08UX eKCTIepMU3 HA MICYSX BOEHHUX
3104UHI8 Ma 34 HACAIOKAMU B0EHHUX Oiil
Ha mepumopii Ykpainu. Jaa ycniwnoeo eu-
KOHaHHs nocadosux 0606°a3ki6 i noJoAaAHHA
HACAIOKI8 8NAUBY 308MHIUHIX He2amueHUX
YUHHUKIB Y 80€HHUIL Yac doyinbHo dodamu do
cucmemu npogeciiinoi nideomosku cy006020
excnepma nideomoeky ncuxonoziuy (po3po-
bumu memoouky nposedeH s NCUX0A02IUHIUX
Mpeninzig K Popmu axmugH020 PO3BUMKY
TICUXO0N02THHUX AKOCTell 1 HABUYOK 0coOU-
cmocmi: 30kpema i3 OOLYHeHHIM 2pPYNOSUX
duckycill, izpogux memodis ma NCUXoiMHa-
CMUYHUX 8Npasg) i3 YHOPMYBAHHAM i1 y 810-
n08i0HUX Ni03aKOHHUX BI0OMHUUX aKmax.
OnamnysanHs cy0o8UM eKCMepmom TCUXO0A0-
2IYHUX 3HAMb, BMIHb 1 HABUHOK CNpUAMU-
Me 3HAT0eHHIO HUM ONMUMAALHUX pillleHb
i3 Memolo po36’a3anHs Cy0080-eKCePMHUX
docniOncenv ma OiLAbIL pemeAbHOMY 6UKO-
HAHHIO npogecitinux 0608’a3ki8. 3anponoHo-
8AHO 8 KOJCHILL OepocasHiil cy008o-ekcnepm-
Hill YycmaHosl cmeopumu CmpyKmypHuil
nidpo3din npogpeciiinoi nideomoexu, Ha KUl
6u (y cnienpaui 3 nidpo3diaom pobomu 3 nep-
coHanom) noxkaacmu 0008’30k Opzanizyea-

MU NCUX0A0214HY Ni020MO8KY CYJ08UX eKC-
nepmis.

Kawuogi caosa: ocobucmicmyv Y 60€H-
HUil wac; mpaucpopmauyis ncuxiku; cyoo-
80-ekcnepmma 0isLAbHICMY; CYO08UIL eKcnepm,;
npogeciiina nideomogka; ncuxon102iiHa nio-
201M08KaA; NCUXO0A02THHUIL MPeHiHe.

Financing

This research did not receive any specific
grant from funding institutions in the
public, commercial or non-commercial
sectors.

Disclaimer

Founders had no role in the study design,
data collection and analysis, decision to
publish or manuscript preparation.
Participants

Author contributed solely to the intellectual
discussion underlying this document, case
law research, writing and editing and
assumes responsibility for its content and
interpretation.

Declaration of Competing Interest

Author declare no conflict of interest.

References

Akademichnyi tlumachnyi slovayk ukrainskoi
movy [Academic Explanatory Dictionary of
the Ukrainian Language] (1979) : v11t./za
red. I. K. Bilodida. Kyiv, 1970—1980. T. 10.
URL: http://sum.in.ua/s/transformacija [in
Ukrainian].

Andrusyshyn, Yu. I. (2013). Vplyv emotsiino-
volovoi  stiikosti osobystosti na yii
povedinku v ekstremalnykh umovakh
[The influence of emotional and volitional
stability of an individual on their
behavior in extreme conditions]. Problemy
ekstremalnoi ta kryzovoi psykholohii. Vyp. 14.
Ch. 1. URL: http://nbuv.gov.ua/UJRN/
Pekp_2013_14(1)__4 [in Ukrainian].

Dziuba, T. M., Voloshyna, N. M., Pampukha, I. V.
(2016). Mekhanizm informatsiino-
psykholohichnoho vplyvu na psykhiku
liudyny u hibrydnii viini [The mechanism of

159


https://doi.org/10.32353/khrife.1.2022.07

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

informational and psychological influence
on the human psyche in hybrid warfare].
Zbirnyk naukovykh prats Viiskovoho instytutu
Kyivskoho natsionalnoho universytetu imeni
Tarasa Shevchenka. Vyp. 51. URL: http://
nbuv.gov.ua/UJRN/Znpviknu_2016_51_14
[in Ukrainian].

Ivanova, N. H. (2013). Formuvannia motyvatsii
fakhivtsia do diialnosti v ekstremalnykh
umovakh [Formation of the specialist’s
motivation to work in extreme conditions].
Problemy  ekstremalnoi  ta  kryzovoi
psykholohii. Vyp. 14. Ch. 1. URL: http://
nbuv.gov.ua/UJRN/Pekp_2013_14(1)__19
[in Ukrainian].

Karpenko, Ye. V. (2015). Osnovy psykhotreninhu
[Basics of psychotraining] : navch. posib.
Drohobych. URL: https://dspace.lvduvs.edu.
ua/handle/1234567890/2360 [in Ukrainian].

Khorzhevska, I. M. (2013). Profesionalizm
ta  profesiinyi rozvytok  osobystosti
[Professionalism and professional

development of an individual]. Naukovi
pratsi. Seriia: Derzhavneupravlinnia. Vyp.202.
T. 214. URL: https://lib.chmnu.edu.ua/pdf/
naukpraci/govermgmt/2013/214-202-22.pdf
[in Ukrainian].

Khrystuk, O. L. (2017).  Teoretyko-
metodolohichnyi analiz ~ vyvchennia
problemy psykholohichnoi travmy: vid
istorii do suchasnosti [Theoretical and
methodological analysis of the study of
the problem of psychological trauma:
from history to the present]. Naukovyi
visnyk Lvivskoho derzhavnoho universytetu
vnutrishnikh sprav. Seriia psykholohichna.
Vyp. 2. URL: http:/nbuv.gov.ua/UJRN/
Nvldu_2017_2_22 [in Ukrainian].

Kurdes O. (2021). Features of the psychological
training of forensic experts as a component
of the adaptation process to working
conditions. Theory and Practice of Forensic
Science and Criminalistics. 23rd Issue. DOI:
10.32353/khrife.1.2021.08.

Kurdes, O. V. (2020). Shchodo kadrovoi polityky
sudovo-ekspertnykh  ustanov ~ Ukrainy
[Regarding personal policy of forensic
institutions of Ukraine]. Problemy ta
perspektyvy rozvytku sudovoi ekspertyzy ta
kryminalistyky : mat-ly Mizhnar. nauk.-

prakt. konf. (Odesa, 16.10.2020). Odesa [in
Ukrainian].

Lefterov, V. O. (2012). Osobystisno-profesiinyi
rozvytok fakhivtsiv ekstremalnykh vydiv
diialnosti zasobamy psykholohichnoho
treninhu  [Personal and professional
development of specialists in extreme types
of activities by means of psychological
training].  Psykholohiia i  suspilstvo.
Ne 2 (48). URL: http://librarywunu.edu.
ua/images/stories/naukovi%20zhurnaly/
psyhologia%20i%20suspilstvo/2012/2_2012.
pdf [in Ukrainian].

Makarenko, S. S. (2013). Metody i sposoby
psykholohichnoho zakhystu osobystosti
v umovakh ekstremalnykh sytuatsii
[Methods and ways of psychological
protection of the individual in extreme
situations]. Problemy ekstremalnoi ta kryzovoi
psykholohii. Vyp. 14. Ch. 1. URL: http://
nbuv.gov.ua/UJRN/Pekp_2013_14(1)__28 [in
Ukrainian].

Murthy, S. R., Lakshminarayana, R. (2006).
Mental health consequences of war:
a brief review of research findings. World
Psychiatry. Vol. 5. Is. 1. URL: https://
www.ncbi.nlm.nih.gov/pmc/articles/
PMC1472271/.

Onyshchenko, V. M. (2020). Transformatsiia
osobystosti v protsesi  podolannia
zhyttievykh  kryz [Transformation of
personality in the process of overcoming
life crises]. Aktualni problemy psykholohii.
T. I. Vyp. 56. URL: http://appsychology.org.
ua/data/jrn/v1/i56/20.pdf [in Ukrainian].

Petrova, I. A., Dontsova, O. S. (2020). Features
of professional competency formation of
forensic merchandising expert. Theory and
Practice of Forensic Science and Criminalistics.
21st Issue. DOI: 10.32353/khrife.1.2020.11.

Poltavska, A. I. (2013). Rol ta funktsii emotsii
v ekstremalnykh sytuatsiiakh, shcho
poviazani iz  profesiinoiu  diialnistiu
v osoblyvykh umovakh [The role and
functions of emotions in extreme situations
related to professional activity in special
conditions]. Problemy ekstremalnoitakryzovoi
psykholohii. Vyp. 14. Ch. 1. URL: http://
nbuv.gov.ua/UJRN/Pekp_2013_14(1)__34 [in
Ukrainian].

160


https://doi.org/10.32353/khrife.1.2021.08
https://doi.org/10.32353/khrife.1.2021.08
https://doi.org/10.32353/khrife.1.2020.11

Oleg Kurdes. Transformation of Forensic Expert Personality
in Extreme Conditions of Wartime. DOI: 10.32353/khrife.1.2023.08

Slovnyk bazovykh poniat z kursu «Pedahohika»

[Dictionary of basic concepts from the
“Pedagogy” course] (2014) : navch. posib.
dlia student. vnz. Vyd. 2-he, dop. i pererob. /
ukladach O. Ye. Antonova. Zhytomyr. URL:
http://eprints.zu.edu.ua/12633/1/%D0%A1%
D0%9B%D0%9E%D0%92%D0%9D%D0%9
8%D0%9A%20%D0%91%D0%90%D0%97%
D0%9E%D0%92%D0%98%D0%A5%20%D0
%9F%D0%9E%D0%9D%D0%AF%D0%A2%
D0%AC%20%D0%90%D0%BD%D1%82%D
0%BE%D0%BD%D0%BE%D0%B2%D0%B0.
pdf [in Ukrainian].

Stoliarenko, O. B. (2012). Psykholohiia osobystosti

[Personality Psychology]: navch. posib. Kyiv
[in Ukrainian].

Tiurina, V. O., Solokhina, L. O. (2022). Vplyv

viiskovykh  konfliktiv na psykhichne
zdorovia  liudyny:  korotkyi  ohliad
zarubizhnykh doslidzhen [Impact of
military conflicts on human mental health:
a brief review of foreign studies]. Osobystist,

suspilstvo, viina : tezy dop. uchasn. mizhnar.
psykhol. forumu (Kharkiv, 15.04.2022).
Kharkiv. URL: http://dspace.univd.edu.
ua/xmlui/handle/123456789/13818 [in
Ukrainian].

Vavryk, L. V. (2013). Psykholohichni peredumovy

uspishnoi  diialnosti  pravookhorontsiv
v ekstremalnykh umovakh [Psychological
prerequisites for successful activity of law
enforcementofficersin extreme conditions].
Problemy ekstremalnoi ta kryzovoi psykholohii.
Vyp. 14. Ch. 1. URL: http:/nbuv.gov.ua/
UJRN/Pekp_2013_14(1)__7 [in Ukrainian].

Yahupov, V. V. (2015). Profesiinyi rozvytok

osobystosti fakhivtsia: poniattia, zmist ta
osoblyvosti [Professional development of
a specialist’s personality: concepts, content
and features]. Naukovi zapysky NaUKMA :
Pedahohichni, psykholohichni nauky ta
sotsialna robota. T. 175. URL: http://nbuv.
gov.ua/UJRN/NaUKMApp_2015_175_4 [in
Ukrainian].

Kurdes, O. (2023). Transformation of Forensic Expert Personality in Extreme Conditions of
Wartime. Theory and Practice of Forensic Science and Criminalistics. Issue 1 (30). P. 144—161. DOI:

10.32353/khrife.1.2023.08.

161


https://doi.org/10.32353/khrife.1.2022.07
https://doi.org/10.32353/khrife.3.2022.08
https://doi.org/10.32353/khrife.3.2022.08

Case Notes

Case Investigation Based on Indirect Evidence:
The Method by M. Ye. Yevheniev

Anatolii Starushkevych *

* PhD in Law, Docent, Kyiv SRIFE, Kyiv, Ukraine, ORCID: https://orcid.org/0000-0001-7659-6646,
e-mail: stargdoc@gmail.com

DOI: 10.32353/khrife.1.2023.09 UDC 343.98
Submitted: 13.01.2023 / Reviewed: 23.01.2023 / Approved for Print: 25.01.2023 /
Avialable online: 31.03.2023

It has been proven that the basis of the method for case
investigation according to indirect evidence developed by the Soviet
criminalist M. Ye. Yevheniev is the concept of indirect evidence;
dissemination of the concept was due to the political situation of
the 1930s and 1940s; in particular, the desire of investigative bodies
and prosecutors to obtain confessions of guilt from the accused
in cases of “terrorist acts” and “political conspiracies”, which at
that time was considered the main and decisive evidence. Method
positive qualities have been specified: logical structure, simplicity
of perception by practitioners, consideration of traditional factors
of suddenness and counteraction to investigation, use of activity
and integrated approaches, algorithmicity and phasing of crime
investigation. Handling direct evidence is not challenging for the
investigator: it is indirect evidence that lead to difficulties. The
accused should be carefully interrogated about each piece of evidence,
and all his/her explanations thoroughly checked. It has been found
that the method developer did not disclose types of circumstantial
evidence connections, paid insufficient attention to peculiarities of
evaluating indirect (circumstantial) evidence. At the same time, it
has been determined that M. Ye. Yevheniev’s method is a significant
step towards the formation of the doctrine about methods of criminal
offenses investigation and the development of theoretical bases of
current forensic methodology. The Article Purpose is a scientific
analysis of the method of investigating a case based on circumstantial
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evidence developed by M. Ye. Yevheniev in order to clarify its rolein the
development of forensic doctrine about the methods of investigating
criminal offenses. The following methods of scientific cognition
were applied while research: observation, comparison, abstraction,
analysis, synthesis, modeling, etc.

Keywords: cognition method in criminalistics; investigation
method; investigation of criminal offenses; history of criminalistics;
forensic methodology; indirect evidence; circumstantial evidence.

Research Problem Formulation

From our perspective, scientific research
in which origins, prerequisites, process
of formation and development of the
studied subject are analyzed within certain
historical time spans and local territorial
ranges, given the general historical and
cultural contexts !, is considered to be more
successful and precise. It is in this context
that we viewed case investigation method
based on indirect evidence developed by
M. Ye. Yevheniev.

In 1930—1940s, a totalitarian system
was fully formed in the Soviet Union: the
opposition had been liquidated, and one
party government gained uncontrolled
power. Party power quickly fused with
authorities, resulting in creation and
spread of the administrative-command
governance system. The struggle in party
leadership strengthened sole authority,
leading to mass repressions accompanied
by “purging” both in the party itself and in
the state apparatus.

All these processes took place
simultaneously with ideological review of
many scientific fields. The administrative-
command system of management harshly
directed the development of the legal
system, as well as the state apparatus in
general, towards its own strengthening
and further centralization. A characteristic
feature of the legal system at that time was
the priority of Soviet Union legislation
over the republican one % Similar trends
accompanied reorganization of the
Prosecutor’s office, court, and the police.
Prosecutorial bodies were taken away from
the People’s Commissariat of Justice and
subordinated to the Prosecutor’s Office of
the USSR; unified the judicial system; public
order protection bodies were introduced
into the system of state security bodies; in
addition, the latter, along with executive
management functions, also began to fulfil
judicial ones. Political trials began in the
state which had a demonstrative nature
and a substantial role in determining the
sentence played materials of investigative

1 Crapymkesud A. B. IcToprnuHa nepiogusanis (iCTOPHKO-XPOHOJIOTIYHUM aCIEKT) «MeTOZIB
PO3CIifyBaHHA» KPUMiHAJIBHUX IIPaBONOpPYyIIeHb. Kpuminaicmuka i cydosa ekcnepmusa. 2021.
Bur. 66. C. 313. DOIL: 10.33994/kndise.2021.66.30 (date accessed: 22.01.2023).

2 Myssruenko I1. Micropus rocyzapcTsa U mpaBa YKpauHsl :y4eb. 110cob. 6-e U3f., UCIp. U JOIL.
Kues, 2008. C. 413. URL: http://irbis-nbuv.gov.ua/ulib/item/UKR0001348 (date accessed:

22.01.2023).
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bodies wusually obtained with gross
violations of procedural rules ®.

Deformation of the criminal procedural
legislation conditioned the elimination of
the democratic principles of the judiciary,
neglect of the principles of orality,
publicity and competition. Repressive
and punitive bodies acted according to
their own instructions, contrary to rules
of criminal procedural law. Since 1937,
with the permission of the supreme Party
authority, physical influence had been
applied to suspects of crime commission *
in the practice of the People’s Commissariat
of Internal Affairs. The development
of criminal law was accompanied by
expansion of types and subjects of crimes,
more severe punishments °.

During this period, in the USSR
textbooks on criminalistics, investigative
bodies were addressed with “political
tasks”: “Criminal repression blows must be
quick and efficient. To be able to quickly solve
a crime, expose a disguised class enemy, show
her/his true counter-revolutionary face to
masses and impede his/her harmful activities
in a timely manner: these are demands that
the party and the government put forward to
investigative agencies” °.

Criminalistics is becoming criminal
policy tool: “Defining criminology as

3 MyssrueHko II. Op. cit. C. 413.

a technical and applied science, we must at
the same time emphasize its efficiency and
inextricable connection with practice, which
make this science the most flexible criminal
policy tool,” 7 and further: “It is clear that
we are talking about criminalistics based on
our theory and practice, that is, the Soviet
criminalistics” .

The authorities explained the
lagging behind the development of the
criminalistics science from investigative
practice, the problems of legal education,
solely by “malicious activity”: “The
lagging of criminalistics from Soviet
investigative practice was not accidental.
It is explained by harmful activities of
people’s enemies in the field of law. These
criminals, who tried to eliminate Soviet
law for counter-revolutionary purposes,
implemented the same ‘instruction’ in
relation to criminalistics: it was made less
important. Legal journals did not publish
articles on criminalistics, new scientific
personnel of criminalists were not trained by
research and training legal institutes, and
criminalistics course had even been removed
from the curricula of legal institutes for
several years. All this, undoubtedly, affected
the development of Soviet criminalistics and
created a disrespectful attitude towards it
among some lawyers”°.

4 IeanoB B. M. IcTopis mepxaBu i mpasa Vkpainu : HaBd. moci6. Kuis, 2003. 9. 2. C. 90—91 ;
Idem. IcTopia gep:xaBu i mpaBa Vkpainu : migpygsHuk. Kuis, 2013. 4. 2. C. 583. URL: http://kul.
kiev.ua/doc/IDPU_Ivanov.pdf (date accessed: 22.01.2023) ; IudpoTenerpamma 1. B. CranuHa
cexperapssM OOKOMOB, KpaiikoMoB u pykoBogcTBy HKBJ] — VHKB/] o mpumeHeHUH Mep
(u3uyecKoro BO3JEeUCTBUS B OTHOLIEHUM «BParoB Hapoza» oT 10.01.1939 r. Ne 26/m (#oK.
Ne 8) [/ ®omz Anexcanzpa H. fkosneBa. URL: https://www.alexanderyakovlev.org/fond/is-

sues-doc/58623 (date accessed: 22.01.2023).

5 3axapuenxo II. II. IcTopia AepkaBu i mpaBa YKpaiHu : migpygHuk. Kuis, 2005. C. 309—312. URL:
http://irbis-nbuv.gov.ua/ulib/item/UKR0001080 (date accessed: 22.01.2023).

6 BobpoBH.A.,BunbeprA. ., lonyuckuii C. A.,'pomoB. U., 3unep E. V. u ip. KpuMmuHanucTrka.
TexHUKa M TaKTUKA pacciIefOBaHUs IIPeCTYIIeHUH / og pex. A. f. BrimmHcKoro. Mocksa,

1938. C. 10—11.

7 Bobpos H. A., Bunbepr A. U., Tonyuckutii C. A., I'pomos B. U., 3unep E. V. u gp. Op. cit. C. 3.

Ibid. C. 7.
9 Ibid. C.9-10.
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Therefore, criminalistics becomes a
hostage to political ambitions of the ruling
party, a tool for resolving issues of the
class struggle; moreover, the theory for its
development must be only Soviet, that’s why
any foreign borrowings are inadmissible,
and previous ones necessitate substantial
adaptation. The Soviet criminalistics term
is being used as opposed to bourgeois
criminalistics, but with the remark that “even
the technical techniques of criminalistics,
borrowed by us from bourgeois criminalistics,
possess a special quality in our conditions” *°.

The translated editions of foreign
theorists and practitionersin criminalistics,
which were widespread at the time in the
USSR, were recognized as secondary and
minor, and their authors: reactionary and
bourgeois: Translations of several secondary,
minor research papers of reactionary
bourgeois authors had been published: V. Hai,
Shneikert, Anushata and others.” '* The most
reactionary is heritage of criminalists of
Western Europe leading countries: “During
the post-war period, the Italian and German
forensic literature displayed signs of extreme
reactionism, obscurantism, signs of the Middle
Ages, terrible dullness, degradation of criminal
science. These developments coincided with
the occurrence of the fascist coup. Fascism
criminal policy is reflected, obviously, in the
use of forensic means. Most frequently means
of fascism criminal policy are those that have
nothing to do with science, but are not even
masked with the help of scientific terminology.
These include provocation, ordered search,
use of criminals’ ‘services’, torture in fascist
torture chambers, etc. 2.

The following recommendations are
provided as to the use of “bourgeois”

criminalists’ work in criminalistics:
“Investigative work is political work, and
political science is a science designed to
serve investigation success. It is possible to
use the scientific and technical information
developed by bourgeois criminalists, but
at the same time it is necessary to identify
and resolutely expose the reactionary line of
development of bourgeois criminalistics and
all the pseudo-scientific methods of identifying
and investigating evidence recommended
by bourgeois researchers 3. Therefore,
expanding the indirect evidence concept
in investigative and judicial practice set out
in the research paper by the “bourgeois”
proceduralist William Vilz The Experience
of Indirect Evidence Theory Illustrated by
Examples, A. Ya. Vyshynskyi (the ideologist
of Stalinist justice) thought that this theory
should be implemented in a “special way”
in conditions of Soviet realities.

A. Ya. Vyshynskyi’s adherence to
indirect evidence concept can be explained
by the fact that at that time, even with
the help of physical influence, it was
sometimes not possible to force individual
accused of “terrorist activities” or “political
conspiracies” to slander themselves or
other detainees. The investigation was not
capable of providing any direct evidence
of criminal activities of such persons to the
courts, because it did not exist. Instead,
the concept of indirect evidence provided
Stalin’s prosecutor A. Ya. Vyshynskyi with
a tool with which mere hints at alleged
criminal activity confirmed “terrorist acts”
and “political conspiracies” that did not
actually exist.

At one of the political trials,
A. Ya. Vyshynskyi noted in his speech: “No

10 Bo6pos H. A., Bunbepr A. U., Tonyuckuii C. A., I'pomos B. U., 3uuep E. V. u ap. Op. cit. C. 8.

11 Ibid. C.9.
12 Ibid. C. 40.

13 BunbGepr A. U., lllagep B. M. Kpumunanucruka : yaebHuK. Mockea, 1940. C. 7.
14 Vunp3 V. OnbITh TEOpiu KOCBEHHBIXD YANKD, OOBICHEHHOH npumbpamu : mep. ¢b 3-ro usz.

Mockga, 1864. 251 c.
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sane person can ask questions like that in cases
of government conspiracy. Thus, we have
a number of documents on this. But even if
there were none, we would still believe that we
have the right to charge relying on statements
and explanations of the accused and witnesses
and, if you wish, on indirect evidence. In this
case, I have to refer at least to such a brilliant
proceduralist as a distinguished old English
lawyer William Wiles, who in his book ‘The
Experience of Circumstantial Evidence
Theory’ asserts how strong indirect evidence is
and how indirect evidence is often much more
convincing than the direct one **.

In one of his speeches during trial,
A. Ya. Vyshinskyi accurately explains how
the prosecution should be built solely on
the basis of only indirect evidence: “We
will be told that some of the defendants <...>
were not caught red-handed, that there is only
indirect evidence against them. Yes, precisely
indirect evidence <...>. But indirect evidence is
often no less convincing than so-called direct
evidence. It is this kind of indirect evidence —
real evidence—that we have in this case” ',
and further:

“The presence of only indirect evidence in
a case poses huge procedural challenges, but
they are inevitable, they must be considered
and overcome. Thus, there is only indirect
evidence, individual lines, individual remarks,
fragments of opinions or facts in this case.

All these pieces and fragments must be
collected together, compared with each other
and with other facts, analyzed and synthesized,
and they should be unified into a single
system, one harmonious whole. Harmoniously

combined into a system, indirect evidence
grows into a terrible, inescapable force, turns
into a chain of evidence surrounding the
accused with a deaf wall, which is impossible to
break through, it is impossible to go anywhere.
But for this, the evidence itself must be flawless
and harmonious, logically related <...> with
all its links” 7.

Additionally, in the procedural
literature of that time, there was an opinion
that the refusal of the accused to testify,
as well as the fact that he/she provided
misleading testimony, can be viewed as
indirect evidence of her/his guilt .

Therefore, Stalin’s justice in cases of
“terroristattempts”, “political conspiracies”,
“espionage”, etc. only entailed the necessity
to “choose the criminal”, and then she/
he had to admit his/her guilt, oftentimes
under conditions of applying physical
violence against her/him. However, if
such a confession did not take place, then
the defendant’s guilt was proved in court
by indirect evidence, because such cases
were usually group cases, so it was always
possible to interrogate relevant “witnesses”
or refer to the fact that the defendant
was abroad for a certain time, where he/
she was recruited by the intelligence of
the bourgeois state or where she/he had
a meeting with representatives of the
opposition of Stalin’s entourage.

All these factors contributed to
the fact that at the end of the 1930s,
M. Ye. Yevheniev attempted to develop
a holistic forensic method for investigating
a case based on indirect evidence, referring

15 Kaxonwu 6opouuce nporusJlenuHa. Peus locyzapcTBerHoro o6sunuTesns IIpokypopa CCCP ToB.
A. [. BermmHCKOro. 3acefaHue 28 aHBAp4 ; 10 M3J. IIpolecc aHTUCOBETCKOTO TPOLIKUCTCKOTO
neHTpa (23—30 suBaps 1937 roga). Mocksa, 1937. C. 211 / B-ka Muxauia I'pageBa. URL: http://
grachev62.narod.ru/Tr_proc/chapt34_42.htm#chapt35 (date accessed: 22.01.2023).

16 Bormunackuii A. S1. CyznebHble peun. 4-e uszg. Mocksa, 1955. C. 58. URL: https://library.khpg.org/
files/docs/1359741502.pdf (date accessed: 22.01.2023).

17 Ibid. C. 182.

18 MorosunoBkep f. O. IlokasaHua u 00BSICHEHUS OOBUHAEMOIO KakK CPeACTBO 3alllThI
B COBETCKOM YTrOJIOBHOM ITpolniecce. MockBa, 1956. C. 17.
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to the research paper of A. Ya. Vyshinsky’s
favourite “bourgeois” proceduralist
William Vills Experience of Indirect Evidence
Theory... *, A. Ya. Vyshinskyi’s famous at
that time speech in the Semenchuk case »
and investigative practice of the Ukrainian
SSR.

Analysis of Essential Researches
and Publications

In the 1920s and 1930s, several foreign
forensic manuals were published in
the USSR, which authors considered
advantages and disadvantages of using
the indirect evidence concept during
investigation of crimes, in particular by
H. Shneikert # and A. Helvig??, who in the
Modern Criminalistics. Crime Investigation
Methods manual devoted an entire chapter

the help of: indirect evidence that relates
to a suspect; indirect evidence obtained
through  witnesses;  indirect physical
evidence.

In the 1920s, the pioneer of Soviet
criminalistics I. M. Yakymov formulated
a common approach to crime investigation
that relied on indirect evidence %, and
V. I. Hromov demonstrated possibilities of
using direct evidence while investigation of
criminal crimes in multiple papers .

For that reason, considering historical
foundations of forensic methodology in
the 1980s, I. O. Vozghrin wrote about the
book by M. Ye. Yevheniev: “In addition
to the general statement about the role of
planning in crime investigation, this paper
reflected the already known provisions of
forensic methodology theory,” * although he
emphasized that this book “studies complex

to

methods of exposing a suspect with problems of the methodology of investigating

19
20

21

22

23

24

25

Yup3 V. Op. cit.

BeimmHckui A. fI. Op. cit. C. 147—190. URL: https://library.khpg.org/files/docs/1359741502.pdf
(date accessed: 22.01.2023).

Oluetikept I. TaiiHa npecTynHuKa u IyTd K ee packpbituio. (K yueHuMio o cyzeGHBIX
JI0Ka3aTesJbCTBax) / mep ¢ HeM. MockBa, 1925. C. 26 ; Idem. BBeeHHE B yrOJIOBHYIO TEXHUKY:
PYKOBOZACTBO AJs IIKOJ M KypCOB IO IOATOTOBKE PabOTHHUKOB MUJIHIUN U YTOJOBHOTO
posbicka / mep. ¢ HeM. MockBa, 1926. C. 148, 155.

TenbpBur A. CoBpeMeHHas KPUMUHAJINCTAKA. MeToABI pacciefloBaHUSA IPECTYILUIEHNUH / TIep.
c HeM. MockBa, 1925. C. 82—93.

Axumon U. H. IIpakTudecKkoe PyKOBOACTBO K PacCIeZ0BAaHUIO IPECTyIIeHNH. MockBa, 1924.
C. 167—171 ; Idem. KppuMuHantuCTHKA. YTOJIOBHAs TaKkTUKa. Mocksa, 1929. C. 161—168. URL:
https://sci-lib.biz/kriminalistika-pidruchniki/kriminalistika-rukovodstvo-ugolovnoy-tehnike.
html (date accessed: 22.01.2023) ; CrapyuikeBud A. B. Po3pobiieHHST METOAIB pO3CIiAyBaHHS
3JI0YMHIB ¥ 20-X POKaxX MUHYJIOT'O CTOJNITTS (Ha MPUKJIAZA] «3araJbHOTO METOY PO3CJIiZyBaHHSI
3nounHiB» I. M. fIkumoBa). Kpuminasicmuxka i cydosa excnepmu3sa. 2022. Bun. 67. C. 249—260.
DOI: 10.33994/kndise.2022.67.26 (date accessed: 22.01.2023).

I'pomoB B. [losHaHune u IpezBapuTebHOe ciefcTBue. Teopusa M TeXHUKA pacciaefoBaHUA
npectymieHuH. Mocksa, 1928. C. 57, 63, 73, 85—88, 92, 114, 118, 132—134 ; Idem. BeriecTBeHHEIE
VINKY ¥ Hay4HO-yIOJIOBHAs TeXHHKA: [10cOOMe JJsI OPraHOB pPAcCIefOBaHUs. 2-e HU3[.
Mockaa, 1932. C. 6, 58, 69, 78, 79, 83 ; I'pomoB B. JI., JlaroBuep H. McKyccTBO pacciefoBaHUSA
IIpeCTyIIeHU . JJOCTIKEeHNS U HeZJ09eTHl PO3BICKHOU U CIeICTBEHHOH NMPaKTUKHU. OIIBIT aHa-
JIn3a I0Ka3aTeJbCTBEHHbIX YUK : nmoco6 ansa OpraHoB pacciesoBaH. Mocksa, 1930. C. 5, 32,
35, 58—65, 78. URL: https://cyberleninka.ru/article/n/iskusstvo-rassledovaniya-prestupleniy-
izvlechenie (date accessed: 22.01.2023).

Bosrpun 1. A. KpuMuHanIucTHYeCcKas MeTOAVKA PacCaeZOBaHUS IIPecTyIlIeHUH. MUHCK,
1983. C. 31—32 ; Idem. Hay4Hble OCHOBBI KPUMHUHQINCTUIECKON METOAUKU pacCaeloBaHUI
[IpeCTyIUIeHuH : Kypc nekuuii. Caukr-Iletepbypr, 1992. 4. 1. C. 32—33.
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crimes relying on indirect evidence” * in
subsequent papers.

In the 1990s and 2000s, authors
of individual papers only indicated
contribution of M. Ye. Yevheniev to the
development of crime % investigation
methods without any analysis of the
method developed by him.

Article Purpose

To analyze the method of case investigation
based on indirect evidence developed
by M. Ye. Yevheniev in the 1930s, trying
to clarify its role in the development
of forensic science about methods of
investigation of criminal offences and
forensic methodology as a component of
modern criminalistics in general.

Research Methods

To fulfil this goal, the research applies
methods  of  scientific  cognition:
observation, comparison, abstraction,
analysis, synthesis, modeling, etc.

Main Content Presentation

Mark Yevhenovych Yevheniev (later known
as M. Ye. Yevgeniev-Tish) graduated from
the Faculty of Law of Kyiv Saint Volodymyr
Imperial University (1912—1918), and
then gained considerable experience in
investigative practice: had worked for
more than 10 years as a senior investigator,
an investigator for the most critical cases,
a prosecutor of the Prosecutor’s Office of
the Ukrainian SSR (1922—1936), later as
a senior consultant at forensic science
institutions of the People’s Commissariat
of Justice of the Ukrainian SSR/USR
(1936—1941) 2. In 1940, he published the
book “Methodology and technique of crime
investigation: a study guide on criminalistics
for law schools and employees of investigative
bodies” * under the general editorship
of Professor S. M. Potapov and with
the recommendation of the Ukrainian
Institute of Legal Sciences (Kyiv), where
M. Ye. Yevheniev held the position of
a senior researcher, and later: head of
criminal law and procedure section.

26 Bosrpun U. A. BeeseHMe B KpUMHHAJIUCTUKY. VCTOpUs, OCHOBH Teopuu, Oubiamorpadus.
Caukt-IleTepOypr, 2003. C. 231. URL: https://mybook.ru/author/igor-vozgrin/vvedenie-v-
kriminalistiku-istoriya-osnovy-teorii-b/read/ (date accessed: 22.01.2023) ; Idem. Vcropus
3apOXKAEHUS U PA3BUTUSI KDUMUHAIUCTUIECKON METOANKY PaCcCIe/0BaHNUs [IPECTYIITIEHUH /
Kypc kpumuHanucTuky : yaeb. mocob. B 3 1. ; mog pez. O. H. KopuryHoBoii. 2-e uzg. T. 2: O61uiue
MIOJIOKEHUsI KPUMHUHAIMCTUYECKON MeTOAMKU. MeToAuKa paccief0BaHUs IIPeCTYILIeHUH
IIPOTUB JINYHOCTH. MeTOAMKA paccjief0BaHUsI INPEeCTYIIEHUH IIPOTUB COGCTBEHHOCTH.
Canukt-IletepOypr, 2016. C. 25. URL: https://bstudy.net/834520/pravo/istoriya_zarozhdeniya_
razvitiya_kriminalisticheskoy_metodiki_rassledovaniya_prestupleniy_vozgrin (date accessed:

22.01.2023).

27 Benkun P. C. Hcropus OTedyeCTBEeHHOM KpUMMUHANUCTHUKU. MockBa, 1999. C. 369 ;
Tumenko B. B. KOpbICTHO-HACHIBCTBEHHBIE TPECTYIUIEHNA: KDUMUHATUCTUYECKUI aHAIN3.

Ogzecca,

2002. C. 38. URL: https://coollib.com/b/425251-valeriy-vladimirovich-tischenko-

koryistno-nasilstvennyie-prestupleniya-kriminalisticheskiy-analiz (date accessed: 22.01.2023) ;
Timenko B. B. TeopeTwuHi i IpaKTHMYHi OCHOBU METOJUKU PO3CJHiZyBaHHS 3JI0YMHIB :

MoHorpadig. Ozeca, 2007. C. 45.

28 UBaHoB A. H. Mapk EprenbeBudu EBrenpen-Tumr (k 120-1eTuio co AHSA pOXAeHUsd). Becmuux
Kpumunaaucmuku. 2012. Beim. 2 (42). C. 102—106.

29 EprenreB M. E. MeToAnKa U TEXHUKA PaCCIeZOBAHUsS [IPECTYIUIEHUN: yuyebHOoe mocobue 1o
KPUMUHATUCTUKE Il OPUANIECKUX KO ¥ pAOOTHUKOB OPraHOB PACC/Ie0BaHuYsI / IO 001,

pez. npod. C. M. IToranosa. Kues, 1940. C. 3.
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In the preface to this manual,
S. M. Potapov highlighted that “in
modern forensic literature, there is no study
guide that quite exhaustively and in detail
outlines methods of investigating crimes in
investigative process, that is, in the way in
which the criminal case investigation and
investigators’ work usually unfold” .

As stated by M. Ye. Yevheniey,
investigation of criminal cases consists
in search, detection, collection, research
and evaluation of evidence . To submit
high-quality materials to the court, the
investigator has to “determine certain
circumstances and facts in each case. During
the preliminary investigation of crimes, these
facts, firstly, must be established accurately
and unerringly, and, secondly, each of them
separately and all of pieces of evidence in their
totality must generate sufficient confidence in
the investigator, the prosecutor and the court
that investigated crime was really committed
and that it was committed by a particular
person” 2. To establish a certain fact or
a circumstance means to prove that this
fact really exists or existed; that in the
investigated case, it has only a certain
significance and thatitis connected in some
specific way to other facts (circumstances)
of this case. M. Ye. Yevheniev calls evidence
the main component of the investigator’s
work when handling criminal cases *.

Developing this idea, M. Ye. Yevheniev
emphasizes that “in every criminal case
there is an issue about the existence of crime
and the accused’s guilt;” in addition, the
investigator proves these two main facts
for each case: “The fact of crime existence
and the fact of its commission by the

30 Esrennes M. E. Op. cit. C. 3.
31 Ibid. C. 258.

32 Ibid.

33 Ibid.

34 Ibid.

35 Ibid. C. 259.

36 Ibid.

accused. These facts must be established in
a predetermined sequence” 3. If at least one
of these main facts is not determined in
a case, it shall be the subject to dismissal.
If the investigator fails to establish that
a crime has been committed, the case is
closed due to the absence of constituent
elements of an offense. If the investigator
determines that a crime was committed
but does not provide sufficient evidence to
prove that it was committed by a specific
person, the caseisclosed duetoinsufficient
evidence against that person *.

According to M. Ye. Yevheniey,
the investigator examines evidence by
interrogating witnesses, victims, forensic
experts, the accused, i.e. persons whose
testimonies can assist the investigator in
obtaining answers to the major questions
related to the case. After collecting and
organizing the necessary evidence, the
investigator analyzes and evaluates each
piece of evidence individually as well as in
its totality. Ultimately, the investigator aims
to prove whether a crime was committed
and identify the individual responsible for
it. In addition: “In some cases, establishment
of certain evidence directly leads to an answer
to the main questions of the case: whether
there was a crime and who committed it; in
other cases, specific evidence establishment
does not enable to immediately and directly
get an answer to both of these questions or to
one of them; in such a case, identified evidence
is similar to an intermediate one, it does not
immediately and directly prove a crime or the
accused’s guilt but contributes to establishing
other facts and helps to provide answers to
major questions of a case” *°.

169


https://doi.org/10.32353/khrife.1.2022.08

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

The evidence that immediately and
directly proves the existence of any fact
(in particular, the main facts of a case:
a crime or the accused’s guilt) is called
direct evidence. Those pieces of evidence
that do not immediately and directly prove
the existence of any fact, but which (on
the basis of the collateral facts established
by them) lead to a conclusion about the
existence of this fact (in particular, about
crime existence and the accused’s guilt),
are called indirect evidence. The same
evidence, depending on the nature of the
fact established by it, can be direct and
indirect ¥.

As to evidence handling, M. Ye. Yev-
heniev stresses: “Analysis, evaluation and
handling of direct evidence does not cause
any particular difficulties. If direct evidence
is of good quality, if its accuracy does not
raise any doubts, conviction about the fact
validity, which existence is established with
the help of this direct evidence, develops easily,
immediately” *. While handling indirect
evidence, conviction in authenticity of the
facts established by it does not arise directly.
Itis a conclusion or inference that relies on
reasoning and analysis, which accuracy
depends both on the quality of the analysis
of indirect evidence collected in the
course of investigation and on the quality
of indirect evidence itself. Therefore,
“it would be a mistake to believe that this
somewhat reduces the value of circumstantial
evidence in a criminal case; indirect evidence,
dully collected, properly systematized, rightly
researched and analyzed, acquires irrefutable
evidentiary value”®.

From the above, M. Ye. Yevheniev
states: “Indirect evidence, which is not inferior
to direct evidence in terms of importance and

37 EsrenweB M. E. Op. cit. C. 262.
38 Ibid. C. 263.

39 Ibid. C. 264.

40 TIbid.

41 TIbid.

strength, requires high-quality investigative
work by the investigator. If a false conclusion
about the existence of the crime or the guilt
of the accused is inevitable in a case based
on direct evidence of poor quality, then it is
obvious that a false, incorrect answer to the
main questions about the existence of the crime
or the accused’s guilt is inevitable in a case
based on indirect evidence of poor quality,”
at the same time emphasizing that dully
collected circumstantial evidence and its
impeccable good quality do not always
guarantee proper resolution of a case on the
merits (in contrast to a case based on direct
evidence, where appropriate collection
and study of direct evidence and its good
quality fully ensure such a guarantee).
Cases built on circumstantial evidence, in
addition to proper collection of high-quality
circumstantial evidence, also necessitate
its rigorous examination, as well as
obtaining accurate and valid conclusion on
the basis of such analysis. Therefore, the
methodology of investigating a case based
on indirect evidence should consist of
both evidence collection and analysis and
evaluation of collected evidence “.

For  convenience in  handling
circumstantial evidence, M. Ye. Yevheniev
suggests combining them into two large
groups: 1) indirect evidence of crime
existence, 2) circumstantial guilt evidence.
The first group includes circumstantial
evidence in its totality and in combination
with other case data on the basis of which
a conclusion about crime commission
is developed. The second group consists
of indirect evidence in its totality and in
combination with other data, which help
to formulate a conclusion about crime
commission by a particular person.
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Further, M. Ye. Yevheniev logically
explains that “an inaccurate conclusion
about crime existence must inevitably entail
an incorrect conclusion about the accused’s
guilt” 2. If on the basis of poor-quality
indirect evidence or on the basis of a poor-
quality analysis of collected indirect
evidence, an inaccurate conclusion is made
about the existence of a crime that was not
committed, then “the conclusion that the
crime was committed by a particular person
will also be inaccurate because if there is no
crime, then there is no one to blame” *.

Working with indirect pieces of
evidence, the investigator has to accurately
determine which of them establish
crime existence and which establish the
accused’s guilt in a specific case; mixing
or substituting these pieces of evidence
may lead to erroneous conclusions and
potentially result in judicial errors.
In fact, it is not always easy to isolate
circumstantial evidence of crime existence
from indirect evidence of guilt, but
“primarily it is always possible and necessary
to do it”, which, for its part, “considerably
facilitates analysis and evaluation of all pieces
of evidence and prevents possible mistakes that
often take place in practice” *. What is more,
a clear distinction between circumstantial
evidence collected in a case allows the
investigator to accurately establish whether
all pieces of evidence are collected and
whether it is important to supplement
them with other, additional ones, as well as
to avoid the danger of substituting evidence
of crime existence with evidence of guilt
and vice versa *.

M. Ye. Yevheniev’s proposal to single
out and summarize conditions for accuracy

42 EsrenbeB M. E. Op. cit. C. 265.
43 Ibid.

44 Ibid.

45 Ibid. C. 265—266.

of investigation of cases based on indirect
evidence of crime existence” is constructive:

1) if existence of a crime is established
using indirect evidence, the latter
should be collected with such
exhaustive completeness as to exclude
any possibility of the existence of “any
significant undetected refuting evidence”.
Collected indirect evidence must be of
such a good quality and examined with
such thoroughness and utmost clarity
that only one conclusion can be drawn
from it;

2) if existence of a crime is established
by indirect pieces of evidence, they
must be causally linked to a committed
crime, and at the same time testify to
individual circumstances under which
a crime was committed;

3) if the question of whether a crime
has been committed is resolved
on the basis of indirect evidence,
circumstantial crime evidence available
in a case should be separated from
circumstantial evidence of guilt and
analyzed individually and collectively.
If, proceeding from such analysis, it is
possible to conclude that the existence
of a crime cannot be proven, this
conclusion should be verified both on
the basis of guilt evidence available in
a case and other case data;

4) when analyzing and evaluating
circumstantial evidence of crime
existence, one should always check
whether the specific evidence is not
an artificial, mechanical result of
unifying individual, isolated, unrelated
circumstances that cannot have the
weight of independent evidence;
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5) when analyzing and evaluating indirect
evidence of crime existence, it is vital
to check whether this evidence is real
or just supposed “.

Further, the researcher emphasizes
that “before solving the question of whether
a crime has been committed, and if a crime has
been committed, what exactly and for what
reasons, the question of the accused’s guilt
cannot be resolved” *'.

Developing the above provisions,
M. Ye. Yevheniev highlights that indirect
evidence establishing the guilt of the
accused can be facts (circumstances)
that: 1) preceded crime commission;
2) accompanied it; 3) followed its
commission. If indirect evidence of guilt
available in a case is categorized into these
three groups, after verifying the quality
of each piece of evidence separately and
each of evidence groups collectively, it is
possible to simplify evaluation and analysis
of these pieces of evidence *.

Indirect evidence of guilt preceding
crime commission is considered by the
researcher to be: 1) actions of the accused
or other circumstances that may indicate
his/her preparation for crime commission;
2) circumstances pointing to the accused’s
interest in crime commission (crime
motives); 3) circumstances revealing her/
his intentions to commit a crime (threats
expressed by him, inducement of other
persons to commit a crime, etc.).

The researcher calls indirect evidence
of guilt that accompanies crime commission
as following:

1) data on presence of the accused at the
crime scene (testimony of witnesses
who saw him/her at the crime scene;

46 Esrennes M. E. Op. cit. C. 270.
47 TIbid.

48 TIbid.

49 Ibid. C. 271.

50 Ibid.

51 Ibid. C.271—272.

fingerprints and shoeprints of the
accused at the crime scene and on the
surrounding object in this place; crime
tools or other items that belonged to
the accused and which were found at
the scene; dirt, dust, paint, etc. on the
clothes or body of the accused, identical
to the dirt, dust, paint detected at the
scene, etc.);

2) data about involvement of the accused
in crime commission (traces of
crime on the accused and on objects
belonging to her/him: blood and semen
stains on the clothes or body of the
accused; blood stains on instrument of
crime; establishing identity between
traces left by instrument of crime and
traces left by the same weapon found in
the accused, etc.) .

Indirect evidence, according to
M. Ye. Yevheniev, are accused’s actions
aimed at concealing a crime, concealing
or destroying crime traces, -creating
misleading (false) traces, incitement to
providing false testimony, using fruits of
a crime, the escape of the accused, her/his
refusal to provide exculpatory evidence or
provision of unconvincing evidence, etc. .

Among indirect evidence, M. Ye. Yev-
heniev also singles out behavioural
evidence, that is, actions and statements
of the accused in connection with a crime
charged against him/her .

The scientist suggests categorizing
cases where guilt is established through
indirect evidence into two types:

1) relying on indirect evidence, both
crime existence and the accused’s guilt
are determined;

172



Anatolii Starushkevych. Case Investigation Based on Indirect Evidence:
The Method by M. Ye. Yevheniev. DOI: 10.32353/khrife.1.2023.09

2) existence of a crime is established using

direct evidence, and the accused’s guilt:
by indirect evidence 2.
No less constructive is M. Ye. Yevhe-

niev’s proposal to single out and summarize
“conditions for correctness of the investigation
of cases where the accused’s guilt is determined
on the basis of indirect evidence of guilt”:

1) regardless of whether the evidence is

direct or indirect, when establishing
the existence of a crime in a case, it
is vital to collect and investigate evi-
dence meticulously and comprehen-
sively to indisputably and accurately
prove the presence of a crime. Only
through this process can the accused’s
guilt be determined based on indirect
evidence;

2) if the guilt of the accused is established

3

~

on the basis of indirect pieces of evi-
dence of guilt, then each of them must
be carefully verified for good quality
and for a causal link with the main fact:
crime existence or other investigated
facts; crime existence must clarify the
existence of indirect evidence of guilt,
while collected pieces of evidence
should, in turn, confirm crime exis-
tence;

evaluating the quality of specific indi-
rect evidence of guilt or a whole group
of pieces of evidence collectively, the
question should also be asked whether
there is no other fact or circumstance
not revealed by the investigation that
could serve as counter-evidence as to
a specific indirect evidence or group of
such pieces of evidence;

4) if the accused’s guilt is established

based on circumstantial evidence, it is
essential to verify each of these pieces
of evidence to see if a particular evi-
dence of guilt is not interpreted as ev-
idence of crime existence or vice versa;

52 Esrennes M. E. Op. cit. C. 272.
53 Ibid. C. 280—284.
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5) if the accused’s guilt is established on

the basis of indirect evidence, it is vital
that specific facts that are circumstan-
tial evidence be established not only by
other circumstantial evidence but also
by direct evidence of such facts;

6) indirect pieces of evidence of guilt

7

8

)

~

available in a case during their evalua-
tion and analysis should be divided into
evidence of facts that preceded a crime,
accompanied its commission and were
detected after its commission. Divid-
ing circumstantial evidence into such
groups facilitates their evaluation for
quality, veracity, and completeness
of research; each of evidence groups
must be evaluated both separately and
in conjunction with other case data;

if the accused’s guilt is proved on the
basis of the so-called behavioural ev-
idence, then each of these pieces of
evidence and all of them collectively
should be evaluated impartially, not
considering the fact that the accused
is guilty. The evaluation of behavioural
evidence carried out objectively, not
through the prism of the guilt of the ac-
cused, guarantees both completeness
and accuracy of research on these piec-
es of evidence, and correctness of their
analysis and synthesis;

each piece of the accused’s behavioural
evidence must be highlighted and ex-
plained in detail, therefore it is essential
that for each piece of the accused’s be-
havioural evidence available in a case,
the accused should be questioned in
detail and that all his/her explanations
should be carefully checked *.

Conclusions

During 1930s-1940s, The Soviet Union’s
interest in the development of crime
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investigation methods based on the
concept of indirect evidence was determined
by political situation in the prison of
peoples, in particular, by the desire of
preliminary  (pre-trial)  investigation
agencies and the prosecutor’s office at the
stages of the pre-trial investigation and
trial (usually in cases of “terrorist acts”
and “political conspiracies”) to receive
from the defendants admission of their
guilt, which at that time was viewed as the
main and decisive evidence. Sometimes
(even in conditions of officially authorized
physical violence against the accused) such
confession was not obtained, and there
was no direct evidence. Therefore (at the
initiative of Stalin’s Chief Prosecutor A. Ya.
Vyshynskyi, who at that time was interested
in scientific and teaching activities in the
field of criminal procedure), the concept of
indirect evidence with a “special practice” of
its application in Soviet territory became
widespread.

In Ukraine, a negative role in
travestied practice of using the concept
of indirect evidence was played by the
political intervention of party bodies in
criminalistics development, imposition
of “special trends” in its formation
under conditions of “socialist reality”
and “class struggle”. During this period,
“Soviet criminalistics” was opposed to
the “bourgeois”, strict adherence to the
class approach in science was required,
the pseudo-principle of partisanship of
science was promoted, “political tasks” were
addressed to investigative authorities in
textbooks and manuals on criminalistics,
and forensic scientists were required to
expose the “pseudo-scientific bourgeois
methods” of detecting and researching
evidence.

In contrast to the above-mentioned
trends, the study guide by M. Ye. Yevheniev,
published in 1940, is devoid of any
political slogans or criticism of foreign

criminalistics. It fairly professionally and in
detail outlines the method of investigating
cases based on circumstantial evidence,
using numerous examples of investigative
practice. We believe that the author quite
correctly defined the purpose of applying
the method: to assure the investigator,
the prosecutor as well as the court that
the crime under investigation was indeed
committed and that it was committed by
a specific person. The investigator had to
prove these facts in a certain sequence,
and failure to do so could result in case
dismissal. In fact, these are two major
tactical tasks that the investigator solved
through the use of this crime investigation
method.

Traditionally for that time, the
researcher divided evidence (depending
on the established fact) into two main
types: direct and indirect. Additionally,
M. Ye. Yevheniev rightly emphasized that
handling direct evidence is not a problem
for the investigator: it is challenging
to handle indirect evidence because it
depends on its high quality and the quality
of analysis thereof.

From our perspective, in his method,
the researcher aptly used elements of
the activity approach: he singled out
conditions under which a case is properly
investigated with the use of circumstantial
evidence; indirect evidence of guilt
was determined depending on the
stages of criminal activity (preceded
crime commission, accompanied crime
commission, contributed to crime
concealment); among indirect evidence,
he distinguished behavioural evidence
(certain activity: behaviour, state, reactions)
indirectly confirming involvement of
a specific person in crime commission.

The scientist’s use of an integrated
approach deserves attention: a person’s
guilt can be established by combining
direct and indirect evidence.

174



Anatolii Starushkevych. Case Investigation Based on Indirect Evidence:
The Method by M. Ye. Yevheniev. DOI: 10.32353/khrife.1.2023.09

The suggestion of M. Ye. Yevheniev to
single out clear conditions for accuracy
of investigating cases where the accused’s
guilt is established on the basis of
indirect evidence of guilt is of certain
scientific interest: such evidence should
be collected and investigated as early and
as comprehensively as possible; carefully
verified for good quality; causal link with
the main fact must be confirmed by other
pieces of evidence.

We believe it is correct that the
investigator cannot use this method only
as accusatory method: the investigator
must look not only for evidence of the
guilt of a specific person, but also for
counter-evidence, to carefully check
whether evidence of crime existence has
been replaced by evidence of guilt. It is
rightly pointed out: the accused must be
carefully questioned about each piece of
evidence, and all his/her explanations
carefully checked. The viewpoint of
M. Ye. Yevheniev that facts during the
investigation established not only through
indirect evidence but also through direct
evidence is equally valid.

The method developed by M. Ye. Yev-
heniev is devoid of any schematization,
although it contains certain elements of
an algorithmic nature, that is, it offers
a certain sequence of actions as to its
implementation. And this is not surprising,
because A. Nicheforo’s ** crime investigation
method, A. Weinhart’s * method of
identifying and exposing a criminal
based on traces and other circumstances
(behavioural evidence) had been criticized

in the textbook on criminalistics (1938)
edited by A. Ya. Vyshynskyi with the
rhetoric traditional for that time: “All these
schemes belong to the period of bourgeois
criminalistics development, when aggravation
of class contradictions in bourgeois society
forced the bourgeoisie to search for new,
stronger means to fight its class enemies.
Therefore, a characteristic feature of all
these schemes is, along with their seemingly
apolitical nature, a deeply reactionary nature.
None of the indicated authors directly talks
about the dependence of investigation tactics
and methods on political case importance.
However, they all think through their scheme
in such a way as to ensure a real strengthening
of repression” *. 1. M. Yakymov’s % general
method of investigating a crime relying
on indirect evidence was subjected to
a more constructive but no less devastating
criticism: “Without stopping at a detailed
criticism of attempts to create a typical
scheme for investigation made in Soviet
forensic literature <...>, which were mostly
a combination of various elements of the above-
mentioned schemes of bourgeois criminalistics
, we can undeniably state that there is no single
typical investigation scheme for all crimes and
cannot be. Any attempt in this direction is
doomed to be inherently futile and can only be
harmful, because it can lead the investigator
to an unacceptable schematization of
investigation, to its formalization” .
Unfortunately, M. Ye. Yevheniev did
not disclose types of indirect evidence
links (genetic, chronological, local,
correlational, etc.) in his method, paid
little attention to peculiarities of evaluating

54 Niceforo A. La Police et 'Enquéte judiciare scientifiques. Paris: Librairie universelle, 1907.

P. 397—410.

55 BeHHrapT®s A. VroioBHas TaKTHKA. PYKOBOACTBO Kb pascabzoBaHil0 IpecTyILIeHiN / mep.

cb ubM. CaukTb-IleTepOyprs, 1912. C. 65—69.

56 Bobpos H. A., Bunbepr A. U., Fonyuckuii C. A., I'pomos B. U., 3unep E. V. u ap. Op. cit. C. 333.
57 fAxumos U. H. KpuMmnuHanucTuka ... . C. 161—168.
58 Bobpos H. A., Bunbepr A. U., Fonyuckuii C. A., I'pomos B. U., 3unep E. V. u ap. Op. cit. C. 334.

175


https://doi.org/10.32353/khrife.1.2022.08

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

indirect pieces of evidence, and stopped at
only one traditional classification of them.
At the same time, the developed method is
logically structured, easy to understand by
practitioners, takes into account traditional
factors of suddenness and counteraction to
investigation in criminalistics.

The scientist’s position concerning
the “enduring” evidentiary value of
circumstantial evidence is noteworthy: it
will be so only when it is rightly collected,
correctly systematized, researched and
analyzed.

From our perspective, M. Ye. Yev-
heniev’s statement that circumstantial
evidence includes the accused’s refusal
to provide exculpatory evidence in his/
her favour or submission of unconvincing
evidence is debatable.

As to widespread implementation of
this method in judicial and investigative
practice, the researcher rightly warned:
not inferior to direct evidence in terms
of its importance and strength, indirect
evidence requires high quality investigative
work and application of considerable
practical investigative experience from the
investigator.

The above-analyzed method of
investigating a case based on indirect
evidence developed by M. Ye. Yevheniev
is a substantial contribution to the
development of forensic science about the
methods of investigating criminal offenses
and the theoretical bases of current
forensic methods.

Po3ciifyBaHHS CIPABU 33 HENIPSIMUMU
JAokasaMu: meToa M. €. EBreHneBa

Anamoaiii Cmapyuxeguy
JZlogedeno, wo 0cHOBOW Memody po3-
CAi0Yy8aHHs Cnpasu 3a Henpamumu 0o-
Kazamu,  po3pobaenoz0  padsaHCOKUM
Kpuminasicmom M. €. €82eHbeBUM, € KOH-
yenyis Henpamux 0okasie, NOWUPeHHS SKOL
3ymosuna noaimuyHa cumyayis 1930—

1940-x pp., 30Kpema NpazHeHHS OpeaHig
caidcmea ma MpoKypamypu |y Cnpasax
npo «MepopuUCMuUYHL AKMU» 1 «NOATMUYHI
3amosu» ompumysamu 8i0 068UHY8AUEHUX
3I3HAHHA BUHU, fAKe HA MOl uac esasa-
AU OCHOBHUM 1 8UPIWLAAbHUM OOKA30M.
3a3HaweHo nNO3UMUBHI AKOCMI Memody:
0214HA  CMPYKMYPOoB8AHicmy, nNpocmoma
045 CNpUliHAMMSA NPaAKMUYHUMU Npayie-
HUKAMU, Ypaxy8anns mpaduyiliHux 4uH-
HUKI8 panmogocmi ma npomudii po3cai-
J0Y8AHHI0, BUKOPUCTAHHSA Ji9AbHICHOZ0 ma
KOMM/eKCHO020 110x0018, AA20pUMMIYHOCTILL
ma emanHocmi po3cAidy8aAHHs 3N04UUHIB.
Onepysanus npamumu 0oka3ami He € npo-
b61eMHUM 015 cA10U020: CKAAOHOWI cnpuyu-
HAIOMYL came Henpami 0oKasu. 3a KOHHUM
dokazom o06guHysauenozo caid 0okaAadHo
donumamu, a 6ci 1i020 NOSICHeHHs. penmens-
HO nepesipumu. 3’4c08aH0, W0 pPO3POOHUK
Memody He po3kpue popmu 38’a3Ki8 He-
npamux dokasie, npudiaue HedoCmMamuwvo
ys8aeu 0co6AUBOCTNAM OUIHKU Henpamux
Jdoka3ie. BoOHouac KOHCMamoseaHo, wo Me-
mod M. €. €szenvesa € 8azomum Kpokom 0o
CMAHOBACHHA 81UeHHS NPO Memodu po3Cai-
J0y8aHHs KPUMIHAABLHUX TNPpagonopyuleHb
i MeopemuU4HUX OCHO8 CYUACHOL KPUMIHAAL-
cmuunoi memoduku. Mema cmammi — Ha-
yKoguil aumaniz Memody po3cAidy8aHHs
cnpasu 3a HenpamMuMU 00KA3AMU, PO3PO-
621eH020 M. €. €szeHbegum, 044 3’ACY8AHNSA
11020 poai y CMaHo8AeHHI KPUMIHAAICMUY-
HO020 64eHHS Npo memodu po3caidysaHHs
KPUMIHAALHUX npasonopyuens. Y docai-
OsceHHI 3aCmMOCO8AHO Memodu HAYK08020
NI3HAHHA: CNOCMepexceHHsl, TNOPIBHAHHS,
abcmpazy8amus, anais, Cunmes, modenio-
BAHHS MOWO.

Karwuoei caoea: memod nisHAHHA
8 KpuMiHasicmuyi; memod po3caidysaH-
HA; PO3CAI0Y8AHHA KPUMIHAALHUX Npa-
B0MOPYULEHD;  ICMOpis KPUMIHAAICTMUKL
KpuminaaicmuuHa memoouka; Henpsami 0o-
Ka3u; nobiuni dokasul.
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Actions microcar drivers (electric unicycle, electric scooter, etc.)
were analyzed with the aim of developing new regulatory approaches
to conducting forensic research and providing a forensic expert
conclusion on a traffic collision involving the person driving such
a vehicle. The lack issue of a regulatory framework for operation
of such means of transportation as unicycles on public roads is
outlined, as well as the issue associated with the use of unicycles in
public areas (in parks, playgrounds, sidewalks, etc.). The design of
the unicycle is presented, the methods of its control are systematized,
and a detailed list of equipment necessary for ensuring road traffic
with microcar participation is offered. As an example, a part of the
author’s expert research on criminal proceedings to establish whether
an electric scooter belongs to the category of vehicles in accordance
with requirements of traffic codes in force in Ukraine is presented.
This article purpose is to supplement the legislative framework of
Ukraine with conditions and rules for driving microcars , as well as
to determine functions of a person driving a unicycle while traffic
collision. To achieve this goal, general scientific and special methods
(formal logic (analysis, synthesis, deduction, induction, analogy,
abstraction), special legal, system analysis) were used.
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analysis.

Research Problem Formulation

When traveling on the public roads of our
country (this especially applies to large
cities of Ukraine: Kharkiv, Kyiv, Dnipro,
Odesa, etc.), today in the flow of traffic
you can often see people moving at a fairly
high speed along the roadway on a one-
wheeled device, namely: a unicycle (in
particular, those who have not reached the
age of majority: namely: children). Such
means of transportation are extremely
mobile, even compared to a motorcycle,
let alone a regular car. The unicycle is
capable of rapid acceleration and sideways
maneuvering without giving any warning
signs/gestures. Such actions of persons
driving a unicycle provoke dangerous
situations on the highways, which can
even cause physical injuries to road users,
and sometimes, unfortunately, fatalities.
Currently, there is no legal regulation
regarding the movement of people on
a unicycle on the roadway. There is no
mechanism for bringing such persons to
responsibility (administrative, criminal)
in case of their involvement in a traffic
accident (hereinafter referred to as traffic
collision).

In view of the above, it is now necessary
to identify such persons as belonging
to a certain category of road wusers
(from technical positions), submitting

proposals for appropriate changes in
the legislative framework, the which
documents in Ukraine regulate road traffic
and the rights of its participants. There was
also an urgent need to change the expert
approaches to the examination of accident
with participation of the person who
driving microcar (electric unicycle, electric
unicycle, etc.).

It is worth remembering Ukrainian
active progress towards full membership
in the European Union, and one of the
strategic and long-term directions of
the EU development is environment
preservation and protection. For example,
Sustainable and Smart Mobility Strategy
of the EU ! (SSMS), adopted by European
Commission in 2020, provides for
reduction of greenhouse gas emissions
from transport: the development of public
transport, micromobility, replacement of
air transport and intercity bus services by
rail, optimization of freight transportation
and creation of transport hubs. It is clear
that adapting the Sustainable and Smart
Mobility Strategy of the EU in Ukraine is
extremely necessary not only for joining
the EU, but also for the sustainable
development of our state. In addition,
Ukraine is already paving the way to
securing and preserving the environment:
in 2021, the National Economic Strategy
for the period until 2030 ? was approved,

1 Sustainable and Smart Mobility Strategy / European Commission. URL: https://ec.europa.eu/
info/law/better-regulation/have-your-say/initiatives/12438-Sustainable-and-Smart-Mobili-

ty-Strategy_en (date accessed: 02.06.2022).

2 HarionanpHa eKOHOMIUHA CTpaTeria Ha mepiog zo 2030 poky : 3aTB. IloctanoBoio KMV Bij
03.03.2021 p. Ne 179 (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/179-2021-

% D0%BF#n25 (date accessed: 02.06.2022).
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according to which our state should
become, in particular, climate neutral by
2060. This means that each of the sectors
of the economy, in particular, transport
should emitno more greenhouse gasesinto
the atmosphere than natural ecosystem 2.
can absorb. Therefore, it is appropriate
to predict an increase in the number of
microcars (and therefore environmentally
friendly) means of transportation on
domestic roads in the coming years
which movement, unfortunately is not yet
regulated by the regulatory and legal acts
of Ukraine.

Analysis of Essential Researches
and Publications

Unfortunately, the issue of determining
belonging microcar users to a certain
category is not new.

Chinese scientists Sh.-Ch. Fang,
I-Ch. ChangiT.-Yi Yunote: “At present, there
are approximately 3,500 electric scooters in
the Penghu region. The government has set
up 332 charging columns at 27 key locations

to facilitate the charging of these scooters.
<...> This study also classifies users into
one of three types: “one-time charging,”
“repeat charging,” and “high-frequency
charging”» *.

In Europe, there are some issues with
definition of functions of a person driving
a microcar. Examining this problem in
Norway, M. Pazzini, L. Cameli, C. Lantieri,
V. Vignali, G. Dondi and T. Jonsson note:
“Some local governments are not yet ready
to integrate e-scooters into their transport
systems. Indeed, the legislation is unclear as it
is not easy to determine whether the e-scooter
is more like a bicycle or a vehicle. Moreover, it
is difficult to predict the impact of e-scooters
on road traffic, as well as the type of road
infrastructure chosen by e-scooter drivers
or the possible interaction of such vehicles
with weak road users, such as pedestrians or
cyclists™>.

This issue was addressed in research
papers of: G. Underwood ¢ S. Lin, M. He,
Yo. Tan 7; S. G. Hosking, Ch. C. Liu and
M. Bayly ®; T. Belletand A. Banet®; K. Bassil,
H. Rilkoff, M. Belmont, A. Banaszewska,

3 fIK yKpalHCBPKMM MiCTaM CKOPOYyBaTH BHKHAY IMAapHUKOBUX rasiB Bix Tpancuopty / Exozis.

16.07.2021. URL: https://ecoaction.org.ua/iak-mistam-skorochuvaty-vykydy.html (date accessed:
02.06.2022).

Fang Sh.-Ch., Chang I-Ch., Yu T.-Yi. Assessment of the behavior and characteristics of electric
scooter use on islands. Journal of Cleaner Production. 2015. Vol. 108. Part A. Pp. 1193—1202. DOI:
10.1016/j.jclepro.2015.07.095 (date accessed: 02.06.2022).

Pazzini M., Cameli L., Lantieri C., Vignali V., Dondi G., Jonsson T. New Micromobility Means
of Transport: An Analysis of E-Scooter Users’ Behaviour in Trondheim. International Journal of
Environmental Research and Public Health. 2022. Vol. 19. Is. 12. DOI: 10.3390/ijerph19127374 (date
accessed: 02.06.2022).

Underwood G. Visual attention and the transition from novice to advanced driver. Ergonomics.
2007. Vol. 50. Is. 8. Pp. 1235—1249. DOI: 10.1080/00140130701318707 (date accessed: 02.06.2022).
Lin S., He M., Tan Yo. Comparison Study on Operating Speeds of Electric Bicycles and Bicycles:
Experience from Field Investigation in Kunming, China. Transportation Research Record. 2008.
Vol. 2048. Is. 1. Pp. 52—59. DOI: 10.3141/2048-07 (date accessed: 02.06.2022).

Hosking S. G., Liu Ch. C., Bayly M. The visual search patterns and hazard responses of experi-
enced and inexperienced motorcycle riders. Accident Analysis & Prevention. 2010. Vol. 42. Is. 1.
Pp. 196—202. DOI: 10.1016/j.2ap.2009.07.023 (date accessed: 02.06.2022).

Bellet T., Banet A. Towards a conceptual model of motorcyclists’ risk awareness: A compara-
tive study of riding experience effect on hazard detection and situational criticality assessment.
Ibid. 2012. Vol. 49. Pp. 154—164. DOI: 10.1016/j.2ap.2011.10.007 (date accessed: 02.06.2022).
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In Ukraine (similarly to Norway), the le-
gal status of persons driving microcar has
not yet been defined, their qualifications
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on public roads. Propose to supplement
the legal framework of Ukraine with
conditions and rules for driving
microcars, as well as to determine status,
rights and responsibilities of a person
who was driving a unicycle as a road
traffic participant during an accident.
Draw attention to issues arising for
investigators, forensic experts and judges,
if necessary, to provide an assessment
of a similar traffic situation within the
limits of their competence, as well as to
the issues of providing a legal assessment
by the relevant authorized person (body)
and the legal qualification of a specific
situation in the case.

Research methods

For achieving his goal, this research
paper used general scientific and special
methods that made it possible to optimally
take into account the specifics of the object
and the subject of research, in particular:
methods of formal logic (analysis,
synthesis, deduction, induction, analogy,
abstraction) for detailed clarification
the content of the issues under
consideration; special legal methods
(first of all, comparative law) while
analysis of substantive and procedural law
norms, scientific categories, definitions
and approaches; the method of system
analysis in the context of determining
areas of activity to improve the application
of specific expertise while forensic
examination of traffic collisions involving
microcars.

Main Content Presentation

In the European Union, in particular
in France, vehicles such as a mono-wheel
aremovedinaccordance with the approved
legislative norms with appropriate
restrictions. So, in France, movement on
monowheels is allowed only on bicycle
paths with a speed limit of up to 25 km/h
or on roads where the maximum speed
does not exceed 50 km/h, it is forbidden
to drive on the sidewalk, carry passengers
and use headphones while driving .

In Germany, movement of sidewalks
using electric unicycles is strictly
prohibited. Itisallowed to move exclusively
by bicycle paths, and in their lack to go to
the carriageway. Under German law, the
speed limit for microcars, which electric
unicycle to, within the city limits should
not exceed 20 km/h 2.

In Spain, the use of an electric
unicycle is allowed on bike lanes
and streets, where the speed of transport
is limited to 30 km/h. In three cities
(Madrid, Barcelona and Valencia),
different rules apply to use of microcars.
Electric unicycle drivers must wear
helmets and give way to other road users,
primarily pedestrians *.

In Japan, it is generally forbidden to
move freely on electric unicycles and other
ultramodern means of transportation. It is
a bicycle country.

Let us consider in more detail how
the issue of movement of microcars on
public roads, in parks and other places is
regulated in Ukraine.

21 Code de la route, partie réglementaire, version consolidée au 8 septembre 2011. Légifrance :
Journal officiel de la République Frangaise (JORF). URL: https://www.legifrance.gouv.fr/codes/
texte_lc/LEGITEXT000006074228/2023-02-09/ (date accessed: 02.11.2022).

22 Straflenverkehrs-Ordnung (Deutschland) : der ab 01.04.2013 giiltigen / STVO.de. URL: https://
www.stvo.de/strassenverkehrsordnung (date accessed: 02.11.2022).

23 Normas de trafico. Todo lo que necesitas saber para conducir en Espafa / Just Landed. URL:
https://www.justlanded.com/espanol/Espana/Guia-Espana/Ocio-Viajes/Normas-de-trafico (date

accessed: 02.11.2022).
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In addition to trucks and cars, buses
and fixed-route vehicles, agricultural
machinery and bicycles in domestic traffic
rules, following vehicles are defined:

*  “Wheelchair is a specially
designed wheelchair designed for
the movement on the road of persons
with disabilities or persons belonging
to other groups of people with limited
mobility. The wheelchair has at least
two wheels and is equipped with an
engine or is driven by the muscular
force of a person *”. Consequently,
wheelchair can move both with
the help of the engine and with the
help of force of the person on;

*  “motor vehicle means a vehicle
propelled by an engine. This term
applies to tractors, self-propelled
machines and mechanisms, as well as
trolleybuses and vehicles with an
electric motor with a capacity of
more than 3 kW” *. This category
includes most of the vehicles
in operation on the territory of our
State;

«  “moped is a two-wheeled vehicle
that has an engine with a working
volume of up to 50 cubic cm or an
electric motor with a capacity of up
to 4 kW” 2;

*  “motorcycle is a two-wheeled
power-driven  vehicle, with or
without a side-trailer, having an
engine with a displacement of 50 cm
or more. Motorcycles are equated to
motor scooters, motorcycle sidecars,
tricycles and other motor vehicles,

the permissible maximum mass of
which does not exceed 400 kg” *.
These vehicles are mostly two-
wheeled, designed to carry usually
one passenger, do not have a body
and are unstable during operation
in winter.

According to terminology of the
traffic codes, “vehicle is a device designed
to transport people and (or) cargo, as well as
special equipment or mechanisms installed
on” %,

Therefore, taking into account the
above definitions of traffic codes, electric
unicycle can be considered a vehicle,
since it transports one person.

At the same time, according to
the traffic rules, “road user is a person
who is directly involved in the process of
driving on the road as a pedestrian, driver,
passenger, animal driver, cyclist, as well as
a person moving in a wheelchair” ». In
this definition, there is no mention of
persons driving microcars (electric
unicycle, motorized scooter, etc.). It is
not consistent with the term “vehicle” of
these same traffic codes.

Analysis of the above definitions
indicates that means of transportation
such as a unicycle, having an electric
drive of less than 3000 W, correspond to
only one of the above terms, “vehicle”.
However, a unicycle does not fall under
any of the qualifications specified in
requirements of traffic rules, thus, this
vehicle cannot be defined as belonging
to any of categories provided for by the
traffic rules. Because of this, operation

24 TlpaBuia ZOPOXKHBOTO PYXY ... . URL: https://zakon.rada.gov.ua/laws/show/1306-2001-%D0%B-

F#Text (date accessed: 02.06.2022).
25 Ibid.
26 Ibid.
27 Ibid.
28 Ibid.
29 Ibid.
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of a unicycle does not make it possible
to consider it a road traffic participant
in accordance with the term specified
in the traffic rules. At the same time,
some microcars, such as InMotion VIOF
(Black) unicycle, have a power of 2000 W
and a speed of up to 40 km/h. This speed
of travel is well above the conventional
wisdom of pedestrian speeds in places
where pedestrian traffic is allowed, and is
currently not very significant compared
to the speeds of vehicles on public roads.

Taking into account the above, we
systematize a range of issues related to
the use of such transportation means as
unicycles on public roads of Ukraine:

« lack of an appropriate legislative

framework for regulating
participation of microcars in road
traffic;

« lack of legal mechanisms for
bringing person driving electric
unicycle to responsibility, as
well as determining the degree
of such responsibility in case
of traffic collision involving the
electric unicycle and its driver;

« injury or even death of traffic
collision participants caused by
the electric unicycle driver and/
or malfunction of this electric
unicycle;

« danger inevitability of further
operation of the monowheel
in case of its collision with an
obstacle (hitting a pit it slows
down and does not have time to
compensate for driver inclination,
causing him to fall from the
monowheel, that is capable of
causing bodily harm,;

« sudden shutdown of the electric
unicycle in case of its use at

maximum speed (working at the
limit of its capabilities, electric
unicycle is not technically able
to reach even more power and is
not able to warn about the lack
of driver power), which result
is driver can fall off the electric
unicycle and suffer bodily injuries.

Consequently, the use of an electric
unicycle as a microcar on the territory
of Ukraine primarily requires regulation
at the legislative level, that is, making
appropriate  changes to  domestic
legislation, namely, to Law of Ukraine:
On Traffic * (hereinafter referred to as the
Profile Law) and to traffic codes.

In our opinion, it is appropriate to
consider as drivers of mechanical vehicles
all those who drive a unicycle (motorized
scooter, self-balancing scooter); thus, we
consider it appropriate: to add part 2 of
Art. 14: Road users of the relevant Law and
para. 25 paragraph 1.10 of traffic codes
with a mention of persons who move on
unicycles, electric scooters, self-balancing
scooters and other microcars n), and point
1.10 of the traffic codes defining the terms
microcar and unicycle.

In addition to the mentioned, it is
extremely important to determine the
minimum age that gives the right to drive a
unicycle from 16 years. Such a restriction
is due to the fact that being responsible
for one’s own actions on the road, being
fully aware of the extent of possible
danger associated with the operation of
a microcar, correctly understanding the
behavior of other road users and reacting
to it in a timely manner may not be before
the age of 16.

Mandatory requirements for the driver
equipment when traveling on a unicycle
must also be made regarding the presence

30 IIpo cymoBy eKcIlepTH3y : 3aKOH YKpainu Bif 25.02.1994 p. Ne 3353-XII (3i 3miH. Ta fomos.). URL:
https://zakon.rada.gov.ua/laws/show/3353-12#Text (date accessed: 25.11.2022).
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of: a protective helmet, gloves, elbow
pads and knee pads, and in the dark and/
or in conditions of insufficient visibility
(for timely detection by other road users)
reflective elements (tape, stickers, vest,
etc.) or clothing already equipped with
reflective elements. Clause 2.3 of traffic
codes must be supplemented with such
mandatory requirements.

In addition, electric unicycle driver
should receive appropriate training on
the rules of movement of carriageway in
general use, confirmed by a certificate
for the right to drive a vehicle of the
appropriate category. For this purpose, in
paragraph 2.13 of traffic codes, such road
users should be added to category Al.

Timely detection of microcars on the
roadway by other road users will contribute

Plastic housing (often
with rubber gaskets)

Onboard computer

Axle with spokes

and gyroscopes
for balance

Folding
footrest

to limiting the speed on a mono-wheel to
30 km/h, which needs to be supplemented
by paragraph 12.9 of the traffic codes with
the corresponding norm.

Let us illustrate the above proposed
additions to the traffic codes and the
relevant Law with a detailed consideration
of a typical design of a unicycle. The
basic element of a unicycle is, of course,
a wheel (diameter of the wheels can vary)
with a closed housing made of polymer
materials. Atthe top are the handle, control
panel and display or status indicators.
On the sides there are stands that can be
lowered or raised. Inside the case, there is
notonly awheel, but also an electric motor,
a battery, a center of gravity, magnets,
gyroscopes, that maintain balance and
participate in steering.

Carrying
handles

Dashboard

Battery

Tire

Electromagnets

Magnets

Rubber tire

Fig. 1. Unicycle in section
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Electric unicycle works on the
principle of calculating position of the
one who controls it with the help of
gyroscopes. The engine start buttons
are located on the control panel. Under
influence of electromagnetic induction,
motor rotor starts electric unicycle,
forcing it to move from its place. When
the driver, being on electric unicycle,
leans forward or backward, electric
unicycle moves in the direction chosen
by the driver; when the driver leans
sideways, the electric unicycle turns.

Let us consider the actions of driver
when moving on electric unicycle and its
driving, since the actions of this person
depend on his own safety, safety of others,
aswell asroad safety. When tilting the torso
forward, the driver makes more effort to
the front of the pedals and accelerates
the movement of the unicycle, leaning
back and increasing the force on the rear
of the steps, the driver slows down this
movement: gyroscopes fix the change in
the position of the center of gravity, trigger
the electromagnetic field and combine
the poles of the magnets (the same poles:
forward movement, different: backward
movement). The larger and stronger the
inclination of the torso to the side during
turns, the greater the turn will be. If the
gyroscopes are working, then it is enough
for the driver to keep the balance for
lateral collapse: the same skill is required
for driving on the road.

The above design features of the
monowheel confirm our opinion about the
need for careful training for its controlling.
Such training should begin with the
formation of a sense of the gyroscopic
system, gradually mastering the efforts on
the pedal first with one foot, remembering
the movement and the degree of pressure,
then with both feet. Standing on a unicycle

with both feet at the beginning of training,
you should stick to a person or a wall.

The design features of the unicycle
are unique and are designed to protect the
life and health of the driver: in the case of
acquiring a very sharp angle of inclination
of the body by the manager, the gyroscopes
instantly give the command to electric
motor of the unicycle to accelerate,
driving under driver and preventing it
from falling.

Bicycle has the same balance
characteristics as a unicycle. However
(unlike a person who drives a microcar,
such as a unicycle) clause 1.10 of the
Traffic codes contains a definition of the
terms bicycle, cyclist (as well as bicycle
path, bicycle lane and bicycle crossing), and
section 6 of the traffic codes requirements
for the cyclist himself (his clothing and
age, equipment with reflective elements)
and for his movement on the territory of
Ukraine.

Since the movement of a bicycle
depends on muscular strength of
a person, and movement of a unicycle is
ensured by operation of an electric motor,
the unicycle driver (unlike a cyclist)
must receive appropriate training for
moving on public roads, that is, obtain
a certificate for the right to drive a vehicle
of appropriate category.

For this purpose, paragraph 7 of
clause 2.13 of traffic codes that specifies
vehicles that belong to category Al
(mopeds, scooters and other two-wheeled
vehiclesthat have an engine with aworking
volume of up to 50 cm® or an electric motor
with a capacity of up to 4 kW), should be
added a single-wheeled vehicle, namely:
electric unicycle.

In order to streamline the movement
of persons driving microcars, in particular
unicycle, on the territory of Ukraine, it
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is necessary to add such road users to
category Al or equate them.

Currently, the norms proposed by
us are absent in both the traffic codes
and the profile Law, which provokes
ambiguous approaches to the technical
and legal assessment of the actions of the
person who, at the time of the accident,
was driving a micro-mobile vehicle:
in one case, this person is qualified as
a pedestrian, in the other as a driver. If
we consider the manager a pedestrian
mono-wheel, then during an accident with
a mono-wheel hitting another pedestrian
and injuring the latter, it is impossible to
classify this event as an accident: after all,
such technical analysis contradicts the term
“traffic collision” is an event that occurred
during the movement of the vehicle, as
a result of which people were killed or injured
or material damage was caused *!, given
in clause 1.10 of the traffic rules.

Similar issues arise for investigators
during  investigation of  criminal
proceedings involving such a microcar
as an electric scooter. Let us look at some
examples from expert practice.

Example 1. To National Scientific Center
«Hon. Prof. M. S. Bokarius Forensic Science
Institute»(hereinafter referred to as NSC
«Hon. Prof. M. S. Bokarius FSI») from the
Department for Investigation of Crimes
in the Field of Transport of Investigative
Department of the Main Directorate of
the National Police in the Kharkiv region
received a decision of investigator on the
appointment of a forensic engineering
and transport examination for criminal
proceedings, as well as a certified
photocopy of the operating instructions
for the Like.Bike Titan electric scooter on
10 sheets.

Questions put to the decision of forensic

examination:

+  “Based on specifications of the
Like.Bike Titan motorized scooter,
does it belong to the vehicle
category; if so, to which vehicle
category”’?;

« ‘“Is it possible to use the Like.Bike
Titan electric scooter on public
roads?”

Circumstances of traffic collision.
02.10.2021, at about 21:00, near the house
Ne X on the street. Iv. in Kh. there was
a collision of a bus of BASES on S.I. Petrov,
who was driving a motorized scooter
Like.Bike Titan. As a result of this traffic
collision, s. Petrov with bodily injuries was
taken to the hospital (from the decree on
appointment of examination).

Input data:

« maximum speed of the Like.Bike
Titan electric scooter is 60 km/h,
engine power is 2 x 1000 W (from
a photocopy of vehicle license
of the Like.Bike Titan motorized
scooter);

« In accordance with the
instructions for use of the Like.
Bike Titan motorized scooter, the
motorized scooter is not a vehicle
and a road user, it cannot be used
on public roads, highways (in
particular, of state importance).
Persons under 16 years of age
are not allowed to use the
electric scooter without adult
supervision, and you should
wear a helmet during use (from
photocopies of the instructions
for use of the Like.Bike Titan
motorized scooter).

31 IIpaBumiia ZOPOXKHBOTO PYXY ... . URL: https://zakon.rada.gov.ua/laws/show/1306-2001-%D0%B-

F#Text (date accessed: 02.06.2022).
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The result of performed researches.
Forensic expert found out that the
motorized scooter Like.Bike Titan, on
which S.I. was moving, Petrov, designed
for operation by adults and equipped
with two electric motors with a capacity
of 1000 watts each. In addition, according
to the instructions for use of the Like.Bike
Titan motorized scooter, the Like. Bike Titan
electric scooter is not a vehicle and a road
user, it cannot be used on public roads.

Since there is no definition of the
term motorized scooter in domestic traffic
laws (instead, it is stated that vehicles are
devices designed to transport people and/
or cargo, as well as special equipment
or mechanisms installed on it, and
mechanical vehicles are those that drive
in motion with the help of an engine or
electric motor with a power of more than
3 kW), the expert came to the conclusion
that the electric scooter Like.Bike Titan,
driven by S. I. Petrov, belongs to non-
mechanical vehicles (the total power
of its electric motors is 2000 W, i.e. less
than 3 kW stipulated in Clause 1.10 of the
traffic codes). Current traffic regulations
do not outline a place for the movement
of electric scooters, and the instruction
manual for the operation of the Like.Bike
Titan motorized scooter states that this
means of transportation is not intended
for operation on public roads, therefore,
S. L. Petrov did not have the right to use
the Like.Bike Titan motorized scooter on
public roads.

Example 2. To NSC «Hon.
Prof. M. S. Bokarius FSI» from the
Investigative Department of the Main

Department of the Main Department of
the National Police in Vinnytsia region
from the senior investigator for forensic
examination received a resolution on
the appointment of an examination and
a photocopy of the criminal proceedings

on the fact of hitting a MAZ car (driver
V. S. Shevchenko) on minors D. A. Korzhov
and V. K. Kryzhanova, who were moving
on an electric scooter Like.Bike One.

Questions put to the decision of forensic
examination:

« “Is motorized scooter (traffic

collision participant) a vehicle
(in accordance with the technical
requirements of traffic codes of
Ukraine)?”;

«  “Ismotorized scooter amechanical
vehicle (in accordance with the
technical requirements of traffic
codes of Ukraine)?”;

«  “Isit possible to equate an electric
scooter in these road conditions
to a bicycle (in accordance with
the technical requirements of the
traffic codes of Ukraine)?”;

« “Is it possible to equate the
movement of an electric scooter
with a bicycle path and a roadway
in these road conditions to
pedestrian traffic (in accordance
with the technical requirements of
the traffic codes of Ukraine)?”.

Circumstances of traffic collision.
28.04.2021, at about 17:25, the driver
V.S. Shevchenko, driving a MAZ car
and moving D. in the city of V., during
the execution of the turn to the right
maneuver on the D. A. Korzhova and
V. K. Kryzhanova, who crossed the
roadway on the Like.Bike One motorized
scooter, were hit by minors. D. within the
right-to-left bike lane relative to the MAZ
vehicle direction of travel. As a result of
this accident, V.K. Kryzhanov died on the
spot from his injuries (from decree on the
examination appointment).

Initial data: dimensions of the
motorized scooter Like.Bike One: height
from the road surface 116 cm, length from
the front to the rear dimension 110 cm,
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length from the axle of the front wheel to
the axle of the rear: 90 cm, height from
the road surface to the top of the footrest:
16 cm (from the decree on the examination
appointment).

The result performed  researches.
According to vehicle license of motorized
scooter Like.Bike One, forensic expert
compiled table. 1 Technical characteristics
of the motorized scooter: Like.Bike One.

Table 1
Technical characteristics of motorized scooter Like.Bike One
Parameter Value
Model Electric scooter: Like. Bike One
Designation For adults
Dimensions 1200 x 430 x 500 (folded),
1200 x 430 x 1140 (unfolded)

Battery Capacity 216 Wx g
Charge time 3h.
Wheel diameter 8 inches
Brake Rear, disk
Wheelbase 1200 mm
Maximum load 80
Maximum speed 25 km/h
Capacity 250W

In accordance  with  technical that the Like.Bike One electric scooter,

characteristics of motorized scooter Like.
Bike Oneis equipped with an electric motor
with a capacity of 250 watts and is designed
for operation by adults. Data sheet states
that the Like. Bike One electric scooter is not
allowed on the public road.

The conducted research and analysis
of the provided materials of the criminal
proceedings made it possible to establish

on which minors D. A. Korzhov and
V. K. Kryzhanova were riding, is not
abicycle (since abicycle is a “vehicle, except
for wheelchairs , which is set in motion by
the muscular power of the person sitting
on” *?) and does not belong to pedestrians
(since a pedestrian is, in particular, “person
who participates in road traffic outside of
a vehicle” *). In other words, according to

32 IIpaBuwia ZOPOXKHBOTO PYXY ... . URL: https://zakon.rada.gov.ua/laws/show/1306-2001-%D0%B-

F#Text (date accessed: 02.06.2022).
33 Ibid.
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the current traffic regulations, the Like.
Bike One electric scooter with a 250 W
electric motor, on which the minors
D. A. Korzhov and V. K. Kryzhanova were
riding, cannot be equated with a bicycle,
and the movement of the Like.Bike One
electric scooter with a bicycle path or
roadway cannot be equated to pedestrian
traffic.

In addition, currently in reference
literature there are no parameters for
the stable deceleration of a technically
serviceable motorized scooter, motorized
scooter and microcar on the road
surface in an accident (data on the
delay time of the brake drive and on the
growth time of deceleration). The lack
of this information leads to provision
of incomplete conclusions by forensic
experts and inability to resolve the issue of
the presence or absence of an motorized
scooter, gyro board or other microcars,
the technical ability to prevent a traffic
collision, as well as to find out presence or
absence of inconsistencies in the actions
of the driver with the requirements of
traffic rules, which from a technical
standpoint would be in causal connection
with the occurrence of traffic collision in
question.

In view of the above, there is also
an urgent need to find out the technical
characteristics of Ukrainian microcars,
determine the parameters mentioned
above experimentally, as well as to develop
forensic expert methods for studying such
traffic collisions.

Conclusions
Since the number of microcars (for
example, electric unicycle, motorized

scooters and gyroboards) on the territory
of our state will increase permanently,
their safe use needs to be regulated in

the current legislation of Ukraine (in
particular, traffic codes and Specialized
Law).

In view of the above, we propose:

1) Part 2 of Article 14 “Participants of
road traffic” of the relevant Law shall
be worded as follows:

“Road wusers include drivers and
passengers of vehicles, pedestrians, persons
moving in wheelchairs, monowheels, electric
scooters, gyroboards and other microcars,
cyclists, animal drivers”;

2) paragraph 25 of clause 1.10 of traffic
codes shall be amended as follows:
“driver is a person who drives a vehicle

and has a driver’s license (tractor driver’s
license, temporary permit for the right to drive
a vehicle, temporary coupon for the right to
drive a vehicle) of the appropriate category,
or a person who drives a mono-wheel, electric
scooter, gyro-board, other microcars. The
driver is also a person who teaches driving
while in the vehicle.”

3) supplement clause 1.10 of the traffic
rules with the definition of the terms:
“microcars mean an electric or self-

balancing or mechanical vehicle intended for
one person”;

“electric unicycle is electric microcar,
self-balancing  unicycle “(monocycle),
with one wheel and feet located on both sides
of the wheel, designed to move one person”.

4) determine the minimum age from
which the right to drive an electric
unicycle comes from 16 years;

5) supplement paragraph 2.3 of the traffic
codes with the following mandatory
requirements for the driver of any
microcars: during the movement
should be worn in a protective helmet,
protective gloves, elbow pads and knee
pads; and in the dark and in conditions
of insufficient visibility (for timely
detection by other road users) use
light-reflecting elements (tape, sticker,
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vest, etc.) or be in clothes that have
light-reflecting elements;

6) add drivers of any microcar
to category Al of road wusers
(paragraph 2.13 of the traffic codes)
with  the corresponding rights
and obligations;

7) add to clause 12.9 of the traffic codes
the requirements for limiting the
speed of a micro-mobile vehicle to
30 km/h.

EKcriepTHe OL[iHIOBAHHSA il
KepyBaJbHUKA MiKpOMOOiia B pasi
JOPO;KHBO-TPAHCIOPTHOI IPUTOSH

Ilasao Xopobpux

IIpoananizogano 0ii yuacHukie Jdopodic-
Hb020 PYXY, AKL Kepylomb MIKpOMOOLAbHU-
MU 3acobamu nepecysanms (MOHOKONECOM,
e/1eKmpocamokamom ma iH.), i3 Memoio
supobumu Hogl HopmamueHi nidxodu 0o
npouecy BUKOHAHHS eKcnepmHux 0ocaio-
JHeHb 1 HA0aHHA BUCHOBKY ekcnepma 3a 00-
POXNCHBO-MPAHCNOPMHOI0 NPU2000t0, Y AKIIL
bpana yuacme ocoba, wo Kepyeara makum
3acobom. Okpecaero npobaemy giocymmocmi
HOpMAmMugHoi 6a3u wodo ekcnayamauii Ha
dopozax 3a2anbH020 KOPUCTY8AHHSA THAKUX
3acobie nepecysamms, K MOHOK0/eCO, A Md-
KoXMe npobaemy, noe’s3amy i3 euKOpUCmAaH-
HAM MOHOKOAIC HA MEePUMmopisLx 3azaibHo-
20 Kopucmygauus (y napkax, Ha oumsuux
Matidanuukax, mpomyapax ma iH.). Ha-
8e0eH0 KOMCMPYKUII0 MOHOKO/AecCA, Cucme-
MAMU306AHO NPULIOMU KepY8AHHL HUM,
3anponoHo8ano OoKAAOHUIL nepeaik OCHA-
WeHHs, HeobxiOHo20 Ons ybesneuenus 00-
PONHCHBOZO PYXY 3A YHACML MIKPOMOOLABHO20
mpancnopmuozo 3acoby. Ak npukaad npe-
3eHMOBAHO HACMUHY 8UKOHAHO20 ABMOPOM
excnepmHozo 00CAi0KHceHHA 3a KPUMIHAAb-
HUM NpO8adtCeHHAM 31 8CMAHOBAEHHS HA-
eAHCHOCMIL eslekmpocamokama 0o Kkamezopii
MPAHCTIOPMHUX 3ac0618 32i0HO 3 uMo2a-

MU HUHHUX 6 Ykpaini IIpasun 0oposcHbo-
20 pyxy. Memowo cmammi € 0onosHumu
3axkonodaswy 6a3y Ykpainu ymosamu ma
npasuaamu Kepy8awHs MIKpOMOOIAGHUMU
3acobamu nepecysanHs, a maxodi 6UHA4U-
mu QyHKYii 0ocobu, aKa Kepye MOHOKOAECOM,
ni0d yac JopoHCHLO-MPAHCNOPMHOL npu2odLL.
Jnsa docaeHeHHA yiel memu BUKOPUCTIAHO
3a2abHOHAYKOBL Ma CNeyianbHi memodu
(¢popmanvroi noeiku (ananis, cummes, Oe-
dykuito, iHdykuito, auanoeiio, abcmpazy-
8aHHA), CNeYiaAbHO-NIPABOsl, CUCTIEMHO20
amanisy).

Kaouogi caoga: mikpomobinvHuil 3a-
cib nepecysamHa; MOHOKO01eCO; 080KOAICHUIL
mpancnopmuuil 3acib (enekmpocamoxant);
yuacHuk JdoposHbvo2o pyxy; Ilpasusna do-
POMHBO20 PYXY; OOPOHHLO-MPAHCNOPMHA
npueoda; cydosuil excnepm,; agmomexHiuHd
excnepmua3a.
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Current state of legal regulation on occupational and life safety in
Ukraine is analyzed. It was found that the system of normative legal
acts regulating legal relations in the field of life safety and determine
technical requirements in various branches of production, has a rather
cumbersome appearance and contains laws, by-laws, and technical
regulations. General system gaps in the regulatory and technical
regulation of the labor activity of certain categories of employees are
outlined. The purpose of the work is to highlight individual issues
of regulatory framework and outline ways for their solving with
the aim of improving the regulatory framework of relations in the
field of occupational health and safety, which will have a positive
effect on the procedure of forensic expert research on life safety and
increase effectiveness of accident investigations. A separate problem
is the obsolescence of some acts. Attention is focused on the need to
cancel outdated and adopt new documents defining safety rules in
dangerous industries. In general, the system of normative regulation
of life safety in Ukraine is not sufficiently adapted to international
norms of labor regulation, therefore the need to harmonize Ukrainian
legislation with international (in particular, European) labor
standards is emphasized. In order to improve the legal regulation of
labor protection, it is proposed to change the general approach to the

OPEN g § ACCESS

This article is translation of the original Ukrainian content, which source is available at the link:
https://khrife-journal.org/index.php/journal (translated by Andriy Bublikov). The author acknowledges
translation as corresponding to the original.

© 2023 The Author(s). Published by National Scientific Center «Hon. Prof. M. S. Bokarius Forensic Science
Institute» & Yaroslav Mudryi National Law University.

This is an open access article distributed under Creative Commons Attribution License (CC_BY_4.0.0) allowing
unlimited use, distribution and reproduction on any medium, subject to reference to the Author and original
sources.


https://doi.org/10.32353/khrife.3.2022.09

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

principles of regulation, emphasizing “preventive actions”. Research
methods: formal-logical, systemic-structural, comparative-legal, as
well as the method of systemic analysis.

Keywords: legislation on occupational and life safety, normative
regulation, normative legal acts on occupational safety, accident
prevention, improvement of normative acts.

Research Problem Formulation

Constitution of Ukraine recognizes that
a person, his life and health, inviolability
and security are the highest social value,
every citizen has the right to work, proper,
safe and healthy working conditions and
social protection .

Realizing their right to work, citizens
while labor activities are constantly faced
with issues of occupational safety. The
state takes care of observing and ensuring
human right to safe working conditions.

Unfortunately, accidents still happen
while production. In order to find out
actual circumstances and determine
the cause of the accident, a forensic
engineering on life safety is appointed.
During its implementation, forensic
expert methods are used, which provide
a toolkit for conducting research, among
which information modeling method
plays a leading role. It provides for the
creation at a certain stage of a model of
a safe (normative) situation, containing
a list of organizational and technical
measures aimed at the safe performance
of a specific type of work. In other words,
it is a model of “how it should be”, or “how
it is necessary to do the work correctly” so
that it is safe.

Practice indicates that while creation
of such a safe model, forensic experts often
have difficulties due to imperfection and
certain shortcomings of legal regulation of
occupational safety.

Legal regulation of occupational safety
is a process of constant and purposeful
influence of the state on social relations
in the field of occupational safety with the
help of special legal means and methods.
Such legal regulation is carried out by
determining the legal norms and standards
of safe working conditions and mechanisms
to ensure their observance.

This law-making activity is reflected
in certain forms — normative legal acts
(hereinafter referred to as NLA) in the
form of laws and by-laws. A set of legal
acts related to organization and regulation
of safe work activities forms a system of
legislation on occupational safety.

Currently, Ukraine has a fairly extensive
system of legislation on occupational safety
that can be divided into separate areas:

« general legal norms: laws,
resolutions and orders of the
Cabinet of Ministers of Ukraine
and other central executive bodies
that operate throughout the State
territory and apply to all fields of
economic activity;

1 Koucrurynis Ykpainu Big 28.06.1996 p. (3i 3MiH. Ta fomnos.). URL: https://www.president.gov.ua/
documents/constitution (date accessed: 20.10.2022).
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+ inter-sectoral acts: normative acts
operating within all branches
of the economy (labor safety
standards, sanitary norms and
rules, hygienic standards, rules for
handling harmful and dangerous
substances, etc.);

+ sectoral acts: normative acts, which
effect applies only to a certain
branch of national economy
(metallurgical, chemical, mining,
etc.) and have no legal force in other
sectors. Such actsare developed and
adopted by individual ministries
and departments in relation to
a particular industry;

« regulatory legal acts of enterprises,
institutions and organizationsinthe
form of documents on occupational
safety which wvalidity applies to
a particular business entity (orders,
regulations, instructions, etc.).

Since Ukraine is a social State, its

policy is aimed at creating favorable
conditions that should ensure the
preservation of human life and health
during production activities. In the
field of social and labor relations, labor
protection issues cover a wide range of
concepts and directions. Occupational
health and safety provide for the safety of
life and the preservation of health of the
employee during his work and consists of
socio-economic, organizational-technical,
sanitary-hygienic, treatment-prophylactic,
rehabilitation and other measures. Such
a place of occupational safety makes
it possible to consider it as a special
configuration of social relations of
people for their protection from negative
factors and dangerous conditions of the
production process. On the other hand,
labor protection should be considered as

a component of labor law that is a set of
legal and technical means of ensuring life
safety.

Statistics on occupational injuries in
Ukraine in recent years indicate a certain
tendency to increase in the number of
accidents. Thus, the number of victims of
accidents that led to disability (including
fatalities) in 2018 was 5424 people, 2019 —
4394, 2020 — 6646, 2021 — 12315 people 2

Therefore, the issues of occupational
safety in Ukraine are currently relevant
and require an integrated approach to
their solution. One of the main directions
of increasing the effectiveness of measures
aimed at minimizing the negative socio-
economic impact of occupational injuries is
improvement of the system of occupational
safety regulatory framework, identification
of systemic shortcomings and problems in
this area.

Analysis of Essential Researches
and Publications

Research on economic, social, legal and
technical aspects of labor protection in
modern Ukraine is devoted to the work
of domestic scientists. Certain issues
of regulatory and legal regulation of
life safety (in particular, occupational
safety) are thoroughly covered in the
works of such scientists and researchers
as V. O. Vynohradov, M. P. Handziuk,
Ye. O. Hevryk, H. H. Hohitashvili,
V. D. Hubenko, M. O. Dei, V. Ts. Zhydetskyi,
D. V. Zerkalov, P. O. Izuita, L. P. Kerb,
T. A.Koliada, I. I. Koriakina, O. P. Rudnytska,
A. V. Rusalovskyi, R. T. Cherneha, et al.

For example, Ye. O. Hevryk notes
that the study of worldwide experience
of determining economic and social
effectiveness of measures to improve

2 TpaBmarusM Ha BHUpoOHUUTBI B Vkpaini. 2018—2021 / [lepxkcrar Vkpainum. URL: http://

ukrstat.gov.ua/operativ/operativ2007/oz_rik/oz_u/arch_travm_na_vyrob.htm

20.10.2022).

(date accessed:

197


https://doi.org/10.32353/khrife.1.2022.06

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

conditions and occupational safety is
relevant and important for improvement of
current methods, since (despite the large
number of research papers devoted to this
topic) certain aspects of it are insufficient
developed and highlighted °.

For its part, P. O. Izuita reasonably
proves importance of international
documents that enshrine certain norms
in the field of occupational safety that
significantly —affect development of
national legislation on life safety. Thus,
Ukraine has ratified a number of acts,
including the International Covenant on
Economic, Social and Cultural Rights,
the European Social Charter (revised),
C081 — Labour Inspection Convention,
1947 (No. 81), C129 — Labour Inspection
(Agriculture)  Convention, 1969  (No.
129), C159 — Vocational Rehabilitation
and Employment (Disabled Persons)
Convention, 1983 (No. 159). The scientist
also proposes to make certain changes to
the Code of Labor Laws of Ukraine, which
would consolidate the general principles
of safety technology, determined by the
provisions of international legal acts
regardingtheimplementation of necessary
measures so that employers of employees
of other enterprises, involved in work at
such enterprises or production, receive
the appointed for them, information
about threats to safety and health, as well
as protective and preventive measures at
the enterprise or production in general, as
well as for each workplace or type of work;
the number of workers for providing

first aid, fire fighting and evacuation of
workers, their training and equipment at
their disposal *.

This position 1is supported by
R. T. Cherneha, at the same time asserting
that it is necessary to bring the legal
provision of labor protection into line
with international legislation, changing
not the norms of law, but standards and
regulations, since the latter do not meet
any legal requirements and principles. It
is important not only to transfer the legal
norm to Ukrainian legal acts, but also to
harmonize it with others and adjust it
according to the peculiarities of social
relations on labor protection in Ukraine °.

Worthy of attention is the research of
0. S. Varenyk, who defines the content of
legal regulation as a system of instruments
of state influence, aimed at regulating
a specific circle of social legal relations,
and their assigning to the legal field that
determines legal compliance °.

Versatility and diversity of legal acts
regulating occupational safety requires
a comprehensive approach to identifying
problematic issues that exist in this area of
legal relations.

Article Purpose

Highlighting individual problems of
regulatory regulation and outlining ways
to solve them in order to improve the
regulatory framework of relations in the
field of occupational health and safety that
will have a positive effect on the process of

3 Tespuk €. O. OxopoHa mparyi : HaB4. ocib. AJIst CTyA-TiB BUIL. HaBY. 3akiu. Kuis, 2003. 280 c.
URL: http://pdf.lib.vntu.edu.ua/books/2020/Gevrik_2003_280.pdf (date accessed: 20.10.2022).
4 Igyita II. O. [IpaBoBe peTry/IIOBaHHS OXOPOHU IIpalli B yMOBaX PHMHKOBOI €KOHOMIKH : JVC. ...

KaHZ. I0puA. HayK. Xapkis, 2008. 177 c.

5 YepneraP. T. [IpakTuyHi npobiemu y chepi mpaBoBoro sabe3rnedeHHs OXOPOHU parii B VKpaixi.
Coyianvhe npaso. 2019. Ne 2. C. 93—101. URL: http://nbuv.gov.ua/UJRN/sopr_2019_2_16 (date

accessed: 20.10.2022).

6 Bapenuk O. C. HaykoBa iHTepIpeTarisi, CyTHiCTb i 3HaUeHHS JIOKAJIBHOT'O IIPABOBOT'O PErYJIIO-
BaHHS OXOpPOHU mpary. Ibid. 2018. Ne 2. C. 20—25. URL: https://soclaw.com.ua/index.php/jour-

nal/article/view/77 (date accessed: 20.10.2022).
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expert research on life safety and increase
effectiveness of accident investigations.

Research methods

The article uses such methods of scientific
knowledge and research as formal-logical,
system-structural, comparative-legal, as
well as the method of system analysis.

Main Content Presentation

Currently in Ukraine there is a system of
regulatory regulation in the field of labor
protection as a system of legal, socio-
economic, organizational, technical and
other measures aimed at preserving the
life and health of a person during his work.
The basis of such regulation is Constitution
of Ukraine’, Labor Code of Ukraine®, the Civil

7 KoHucrurymis VkpaiHd ...
accessed: 20.10.2022).

Protection Code of Ukraine °, Criminal Code of
Ukraine °, Code of Ukraine on Administrative
Offenses'and the Laws of Ukraine, On Labor
Protection 2, Fundamentals of the Legislation
of Ukraine on Health Protection '3, On the Use
of Nuclear Energy and Radiation Safety
On Ensuring Sanitary and Epidemiological
Welfare of the Population 5, On mandatory
state social insurance ', On objects of
increased danger 7, On collective agreements
and agreements 8.

The main RLA in the field of labor
protection is the Law of Ukraine: On Labor
Protection defining the basic provisions
for implementation of constitutional right
of employees to life and health protection
while labor activity, to proper, safe and
healthy working conditions, regulates
(with participation of relevant state
bodies) relations between the employer

. URL: https://www.president.gov.ua/documents/constitution (date

10

11

12

13

14

15

16

17

18

Kozekc 3aKoHIB ITpo mpario Ykpainu : 3akoH Ykpainu Big 10.12.1971 p. Ne 322-VIII (3i 3MiH. Ta
nmormoB.). URL: https://zakon.rada.gov.ua/laws/show/322-08#Text (date accessed: 17.10.2022).
Kozexc nmBinpHOTO 3axucTy YKpainu Big 02.10.2012 p. Ne 5403-VI (3i 3miH. Ta gomos.). URL:
https://zakon.rada.gov.ua/laws/show/5403-17#Text (date accessed: 17.10.2022).

KpuminanbpHUI KozeKe Ypainu Big 05.04.2001 p. Ne 2341-II1 (3i 3miH. Ta gonos.). URL: https://
zakon.rada.gov.ua/laws/show/2341-14#Text (date accessed: 17.10.2022).

Kozekc Vkpainu po aZiMiHiCTpaTUBHI IpaBomopymeHH Big 07.12.1984 p. Ne 8073-X (3i 3MiH. Ta
nmormoB.). URL: https://zakon.rada.gov.ua/laws/show/80731-10#Text (date accessed: 17.10.2022).
IIpo oxopoHy mpami : 3akoH Ykpainu B 14.10.1992 p. Ne 2695-X1I (3i 3miH. Ta gomos.). URL:
https://zakon.rada.gov.ua/laws/show/2694-12#Text (date accessed: 17.10.2022).

OCHOBM 3aKOHOZABCTBA YKpaiHM IPO OXOPOHY 370pOB’a : 3akoH Vkpainu Big 19.11.1992 p.
Ne 2801-XII (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/2801-12#Text (date
accessed: 17.10.2022).

IIpo BUKOPHUCTAaHHS sIEPHOI eHepril Ta pajiauiiiHy 0e3mexy 3akoH VKpaiHm Bif
08.02.1995 p. Ne 39/95-BP (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/
show/39/95-%D0%B2%D1%80#Text (date accessed: 17.10.2022).

[Ipo 3a6e3reueHHs CAaHITAPHOTO i eMiIeMIiYHOT0 6IaroIoJIyYdst HaceJeHHs : 3aKOH YKpaiHu Bij
24.02.1994 p. Ne 4004-XII (3i 3MmiH. Ta gomoBs.). URL: https://zakon.rada.gov.ua/laws/show/4004-
12#Text (date accessed: 17.10.2022).

IIpo 3aranpbHOOGOB I3KOBE e prKaBHE COLliaIbHe CTPaxyBaHHs : 3aKOH YKpainu Big 23.09.1995 p.
Ne 1105-XIV (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/1105-14#Text (date
accessed: 17.10.2022).

IIpo o6’extu migBuIeHOI Hebe3neku : 3aKoH Ykpainu Big 18.01.2001 p. Ne 2245-I11 (3i 3miH. Ta
nmomoB.). URL: https://zakon.rada.gov.ua/laws/show/2245-14#Text (date accessed: 17.10.2022).
IIpo KOJEeKTUBHI JoroBopH i yroau : 3akoH Ykpainu Biz 01.07.1993 p. Ne 3356-XII (3i 3miH. Ta
nmomoB.). URL: https://zakon.rada.gov.ua/laws/show/3356-12#Text (date accessed: 17.10.2022).
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and the employee on safety, occupational
health and the working environment and
generally establishes a unified procedure
for organizing occupational safety
in Ukraine. Other regulations on the
regulation of legal relations in the field of
life safety should comply with this Law.

On the other hand, labor relations
in Ukraine are regulated by a codified
collection of laws: Labor Code of Ukraine,
in where chapter XI: Occupational Safety
is singled out, and separate norms of
legal regulation of labor protection are
also regulated in other chapters (in
particular, Employment contract, Working
time, Rest time, Women’s work, Youth work,
Trade unions, Supervision and control over
compliance with labor legislation) ¥°.

The provisions of the Labor Code
of Ukraine on labor protection largely
duplicate the requirements of the Law
of Ukraine: On Labor Protection. Such
a construction of legislation leads to
problems of duality and dispersion of legal
regulation, creates inconvenience in the
interpretation of norms and difficulties in
practical application. The priority of the
Labor Code of Ukraine as the main legal
actin the field of labor law is also reduced.
On the other hand, it is built on morally
outdated principles of Soviet legislation
and does not meet the requirements of the
present and is not adapted to the norms of
international law.

A separate issue in Ukraine is the lack of
such important legislative acts in the field
of labor protection and life safety as the
Labor Code of Ukraine, Law On Industrial
Safety, etc., which should adapt Ukrainian

19 Kogekc 3aKOHIiB Mpo Mparo ...
accessed: 17.10.2022).

legislation and harmonize its regulatory
functions with international standards.

International legal regulation of
labor is a system of labor regulation
standards regulated by international
treaties, which states that have ratified the
relevant international agreement use as
a component of national labor legislation.
With the aim of protecting rights in
the world of work, encouraging decent
work, strengthening social protection,
strengthening the dialogue on labor
issues, developing international standards
in the field of labor and supervising
their observance, that is, coordinating
international labor regulation, a special
body was created as early as 1919 —
International Labor Organization
(hereinafter referred to as ILO ) that is
a specialized agency of the UN.

The ILO aims to solve the following
tasks: development of coordinated policies
and programs aimed at solving social
and labor problems; development and
adoption of international labor standards
(conventions and recommendations) for
the implementation of adopted policies;
assistance to ILO members in solving
employment problems and reducing
unemployment; developmentof programsto
improve working conditions; development
of social security; development of measures
to protect the rights of socially vulnerable
groups of workers, such as women, youth,
the elderly, migrant workers; assistance
to organizations of employees and
entrepreneurs in their work together with
governments to resolve social and labor
relations 2.

. URL: https://zakon.rada.gov.ua/laws/show/322-08#Text (date

20 T'pumyk M. B. HopMaTUBHO-IIpaBOBe pPery/II0BAaHHSI OXOPOHM IIpalli B VKpaiHi: peaii Ta mep-
crekTuBH. Yaconuc HayionanvHozo yHisepcumemy «Ocmposvka akademis». Cepis «IIpaso». 2012.
Ne 2 (6). URL: http://lj.oa.edu.ua/articles/2012/n2/12hmvrtp.pdf (date accessed: 03.10.2022).

200



Oleh Mieshkov. Issues of Legal Regulation in Forensic Expert Researches

on Life Safety. DOI: 10.32353/khrife.1.2023.11

Noteworthyisthe European experience
of occupational safety management. Thus,
UK law requires that employers have
appropriate measures at their disposal
to manage and control occupational
safety and health in the enterprise. To
achieve these requirements, employers
must have an effective health and safety
management system that is clearly
defined and documented. The basis of the
management system of labor protection
is the model of “plan — action — check —
act” and the principle of continuous
improvement .

Legislation on labor protection in
Switzerland is based on two main laws:
the labor law defines the technical

requirements for the work process
(working hours, health requirements,
construction and hygiene standards

at the workplace, etc.), the law on
accident insurance — requirements for
the prevention of accidents and their
prevention.

In Germany, the occupational
safety management system also has
a dual structure and contains public
safety and health regulations on the
one hand and accident insurance on
the other, regardless of the institution.
German occupational health and safety
management system is constantly being
improved, focusing on encouraging
employers to strengthen occupational
health and safety measures.

In Austria, occupational safety and
health is understood as the protection

of the life and health of workers in the
workplace. The main idea of this concept
isto protectindividuals who are financially
dependent on their employer. Therefore,
usually self-employed persons are not
subject to the rules on safety and labor
protection %.

The European Commission has
adopted a new EU Strategic Framework
on Health and Safety at Work 2021—2027.
Safety and health at work in a changing
world of work, which is based on a tripartite
approach in which workers, employers
and governments are actively involved in
the development and implementation of
these CBRN activities at EU and national
level” . This strategy aims to mobilize
the EU institutions, Member States, social
partners and other stakeholders around
common priorities to protect the health
and safety of workers. Its effect extends
to all parties that take care of health and
safety at work (national administrations,
in particular labor inspection bodies,
employers, workers and other subjects in
the field of safety and health at work) and
forms the basis for actions, cooperation
and exchange *.

The EU Framework Strategy states that
“in a globalized world, threats to health and
safety do not disappear at borders. Countries
around the world share best practices
and learn from each other’s experiences.
Strengthening cooperation with EU partner
countries, regional and international
organizations and other international forums
is of key importance in order to improve

21 IlIearep H. 0., 3aikina /I. I1. AHasi3 cucTeM yIIpaBaiHHSI OXOPOHOIO Iparli 3apyOiKHUX KpaiH.
Bicnuk Kpueopisvkozo HayioHanvHoz20 YHigepcumemny. 2016. Bu. 41. C. 69—73. URL: http://nbuv.
gov.ua/UJRN/Vktu_2016_41_17 (date accessed: 17.10.2022).

22 Ibid.

23 PamxoBa crparerist €C i3 6e3mnexu Ta 370poB’s Ha poboTi Ha 2021—2027 poku. Besneka Ta 310-
por’st Ha poboTi B minamBomy cBiti mpamni. URL: https://oppb.com.ua/sites/default/files/files/
doc/wems_811859.pdf (date accessed: 27.10.2022).

24 Ibid.
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standards of safety and health at work on
a global scale” ?°. This approach of the EU
to the resolution of regulatory issues in
the field of occupational health and safety
only emphasizes the urgency of adapting
Ukrainian legislation to European and
international legislation on occupational
health and safety.

In 2015, the State Labor Service of
Ukraine was established, which is the
central body of the executive power
and implements state policy in the field
of occupational and life safety, carries
out comprehensive management of
occupational safety state regulation
and control of occupational safety and
industrial safety *.

The main regulatory acts in the field
of labor protection and life safety are
regulatory legal acts on occupational
safety (hereinafter referred to as
LAOS). Since 2004, the State Register of
Labor Protection Regulations has been
operating in Ukraine — it is a data bank
that is maintained in order to ensure
unified accounting and the formation of
an appropriate information fund of such
acts. The register of LAOS % contains
acts approved by the central executive
authorities, which ensures the formation
of the state policy in the field of labor
protection, as well as the NPA of the

former USSR on labor protection that is
still in force in Ukraine (for example, the
industry standard OST 36-100.3.13-85:
Labour safety standard system. Processing
equipment installation. General safety
requirements %).

LAOS is designed to regulate the
requirements for the  production
environment, equipment, technological
processes, structure and technical
condition of machines and mechanisms,
tools, means of individual and collective
protection, determining safe methods and
methods (procedure) of work. They clarify,
deepen and specify the provisions of labor
protection legislation. Now in the State
Register there are more than 420 LAOS *.

Also important among regulatory acts
on labor protection and life safety (except
LAOS) are the state (national) standards of
Ukraine (DSTU, Technical Regulations),
state construction standards (Building
code, DSTU B), sanitary norms and rules
(sanitary regulations, DSanPiN, DSN;,
DSP), acts on fire safety (AFS), etc.

The effectiveness of legal regulation in
such asociallyimportantand economically
significant sphere of public relations as
life safety and labor protection primarily
depends on a clear system of legislation
and regulatory and technical acts of
Ukraine. As P. O. Izuita rightly points out,

25 PamkoBa ctpaterig €C ... . URL: https://oppb.com.ua/sites/default/files/files/doc/wcms_811859.

pdf (date accessed: 27.10.2022).

26 TlIpo sarBepmxeHH: IlonoxkeHHs 11po JepxaBHy cayx0y Vkpainu 3 nuTass mnpani : [TocraHosa
Kabminy Vkpainu Big 11.02.2015 p. Ne 96 (3i 3amin. Ta gomos.). URL: https://zakon.rada.gov.ua/
laws/show/96-2015-%D0%BF#Text (date accessed: 27.10.2022).

27 Ilpo 3aTBepzxeHHs I100XeHHs Ipo Jlep:KaBHUI PEeECTpP HOPMATHUBHO-IIPABOBUX AKTiB 3 0XO-
PpOHU mpari : Haka3 Jlep)kaBHOrO KOMiTeTy YKpaiHU 3 HalIAZy 32 OXOPOHOIO Ipani Ykpainu
Biz 08.06.2004 p. Ne 151 (3i 3miH. Ta gomos.). URL: https://zakon.rada.gov.ua/laws/show/z0778-

04#Text (date accessed: 27.10.2022).

28 OCT 36-100.3.13-85 CCBT. MoHTaX TEXHOIOTHYECKOro obopyzsoBanus. Obmue TpeboBanms 6es-

onacHocTu. MockBa, 1986. 26 c.

29 IlIpo 3aTBep/pKeHHS IIOKa)KYNKAa HOPMATHBHO-IIPABOBUX aKTiB 3 OXOPOHU IIpali : Haka3 Jlep-
JKaBHOI CIIy>K0u YKpaiHu 3 muTaHb mpari Big 06.07.2022 p. Ne 110. URL: https://zakon.rada.gov.
ua/rada/show/v0110880-22#n6 (date accessed: 27.10.2022).
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“the legal regulation of labor protection is
based on the fact that the state recognizes
the obligation to protect the employee as
a party that is actually weaker in the labor
legal relationship in order to preserve his life,
health and high level of working capacity for
a long time”*°.

Current system of normative and legal
regulation of occupational and life safety
in Ukraine is still far from perfect, it is
characterized by certain shortcomings.
Currently, main problematic aspects of
normative regulation of life safety include,
firstly, the obsolescence of a significant
number of LAOS which do not take into
account the requirements and current
realities, as well as modern technologies
and foreign experience. This is evidenced
by a significant number of acts of the State
Register of escalators, developed and
implemented even during the USSR, for
example: LAOS 0.00-1.06-77: Rules for the
construction and safe operation of escalators,
adopted on December 27, 1977, LAOS0.00-
1-51-88: Rules for the installation and
safe operation of freon refrigeration units,
adopted on February 27, 1988 (although
the use of freon-containing substances
has long been abandoned due to their
harmful effect on the ozone layer of the
atmosphere), LAOS0.00-1.64-77: Rules for
safety technology and industrial sanitation
in industry of building materials adopted on
21.12.1977, LAOS 0.00-3.06-22: On the issue
of soap at enterprises, adopted on 06.08.1922
NKT of the RSFSR that is already over 100
years old, LAOS 41.0-1.01-79: Rules of safety
technology for the operation of water supply
and drainage systems in populated areas,
adopted on October 4, 1977 *, etc. These

30 IsyitaII. O. Op. cit. C. 17.

RLFs contain outdated requirements
that ignore new technologies, methods
and ways of performing work, do not
correspond to modern technical and
technological equipment of production.

Unfortunately, almost all current LAOS
were built according to the principles or
model of the times of the USSR. They were
usually developed based on the ideological
basis of the time, which was primarily
aimed at meeting the needs of the planned
economy and was designed for large and
powerful industrial enterprises that had
extensive production and a large trade
union organization. However, current
realities require something else, because
the outdated system is not able to adapt
to regulatory regulation in the conditions
of a market economy, the appearance of
a significant number of small enterprises
of small and medium-sized businesses,
where the role of trade unions is reduced
to almost nothing, and labor protection
services practically do not exist (for
example, Art. 15 of Law of Ukraine:
On Labor Protection specifies that if the
enterprise has less than 50 employees, the
functions of the labor protection service
can be performed by specialists on a part-
time basis, or third parties can be involved
on a contractual basis ?).

Secondly, weak coordination between
the development and entry into force of
new or revised regulations, organizational
shortcomings of systematization and
regulation.

The list of RLFs in the field of labor
protection and life safety is reviewed
almost annually, certain acts are canceled,
corrected, and new ones come into

31 IlIpo 3arBepzxeHHd [Tokakyuka ... . URL: https://zakon.rada.gov.ua/rada/show/v0110880-22#n6

(date accessed: 27.10.2022).

32 IIpo oxopoHy mpami ... . URL: https://zakon.rada.gov.ua/laws/show/2694-12#Text (date accessed:

17.10.2022).
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force. It happens that a normative act is
canceled, and a new one comes to replace
it only after a certain time. For example,
on 13.12.2016, by order of the Ministry of
Social Policy of Ukraine *, LAOS 0.00-5.18-
96: Standard instruction on safe work for
crane operators (drivers) of bridge-type cranes
(overhead, gantry, semi-gantry cranes)
was canceled, LAOS 0.00-5.05-95: Typical
instructions for persons responsible for the
safe carrying out of work with the movement
of goods by cranes, LAOS 0.00-5.07-94
“Standard instructions for persons responsible
for maintaining load-lifting cranes in good
condition, LAOS0.00-5.20-94: Standard
instructions for engineering and technical
employees who supervise the maintenance
and safe operation of lifting cranes, LAOS
0.00-5.03-95: Standard instructions for safe
operation of crane operators (drivers) of
jib self-propelled (vehicle, crawler, railway,
pneumatic wheel) cranes, LA0S0.00-5.04
-95: “Typical instructions on safe work for
slingers (hookers) who service lifting cranes
and on 21.05.2017 by order of the Cabinet
of Ministers of Ukraine was also canceled
LAOS 0.00-1.01-07: Rules for construction
and safe operation of lifting cranes *. These
documents regulated an extremely
important field of production activity
related to the operation of lifting cranes,
defined technical requirements for the
design and condition of machines and
mechanisms, regulated the procedure for
safe work, the organization of supervision
and control over cranes, as well as typical
duties of a separate category of officials’

persons in order to prevent incidents and
accidents. Since the cancellation of these
LAOSs, the entire sphere of economic
and industrial activity remained without
regulatory regulation, which negatively
affected the state of labor protection
during the performance of loading and
unloading operations with the help of
cranes. This situation lasted for almost
a year, only on 04/10/2018 LAOS 0.00-1.80-
18: Labor safety rules during the operation
of load-lifting cranes, devices and related
equipment came into force, which to some
extent regulated the issue of safe operation
of such equipment.

In our opinion, it will be expedient if
the old RLF loses its validity only from the
moment the new one enters into force.

The order of the State Committee of
Ukraine on Technical Regulation and
Consumer Policy: On Approval of National
Standards of Ukraine provides for the
entry into force of international standards
as a national method of “confirmation” in
the original language with the provision of
the corresponding national designation in
Ukraine from April 1, 2009 *. This order
contains, in particular, DSTU EN 749:2008:
Equipment for sports games. Handball
goal. Operational requirements and safety
requirements, test methods (international
standard EN 749:2008 Playing field
equipment — Handball goals — Functional
and safety requirements, test methods)
and DSTU EN 748:2008: Equipment for
sports games. Football goal. Operational
requirements and safety requirements,

33 IIpo BU3HAHHS TAKUMHU, 110 BTPATWIN YUHHICTb, JESKUX HOPMATUBHO-IIPABOBUX aKTiB 3 0X0-
poHU mpari : Haka3 MiHcounoniTuku Vkpainu Bif 27.10.2016 p. Ne 1231. URL: https://zakon.
rada.gov.ua/laws/show/z1494-16#Text (date accessed: 28.10.2022).

34 IIpo ckacyBaHHA JesSKUX HAKa3iB MiHICTEepPCTBI Ta {HIIMX I[eHTPAJIbHUX OPraHiB BUKOHABYOI
Biazy : posnopsamkeHHs KMV Big 10.03.2017 p. Ne 166-p. URL: https://zakon.rada.gov.ua/laws/
show/166-2017-p#Text (date accessed: 28.10.2022).

35 IIpo 3aTBep/:KeHHS HalliOHAIBHUX CTAHAAPTIB YKPaiHM : Haka3 Jlep)KCIIOKUBCTAaHAAPTY YKpa-
THU Bij 26.12.2008 p. Ne 506. URL: https://zakon.rada.gov.ua/rada/show/v0506609-08#Text (date

accessed: 27.10.2022).
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test methods (international standard
EN 748:2004: Playing field equipment —
Football goals — Functional and safety
requirements, test methods). However,
there is no authentic certified translation
of these regulatory documents into
Ukrainian. Current Ukrainian-language
Building code: B.2.2-13-2003 Buildings
and structures. Sports and physical culture
and health facilities ** does not contain any
requirements for the design or installation
procedure of football or handball goals.
This approach complicates the application
of international standards, because
interested organizations are forced to
independently translate the document,
which does not exclude ambiguous
interpretation of individual provisions of
the standard.

This, so-called, half-hearted approach
to the adoption of international regulatory
documents  negatively  affects the
effectiveness of the system of regulatory
regulation in this important area of legal
relations.

It should be noted that the new
normative acts that come into force to
replace the canceled ones and regulate the
issues of life safety and occupational health
and safety have certain shortcomings,
which greatly complicates their practical
application: sometimes entire sections
(regarding the regulation of certain
technological processes) disappear in the
updated acts. or individual RLFs are turned
into a collection of references to other
acts. There are cases of unclearly written
norms and requirements, which allows for

their ambiguous or double interpretation.
The RLF on labor protection must be
meaningful, logical, regulate really
important norms, and also be convenient
to use.

Thirdly, the lack of regulatory
regulation of certain spheres of
production activity, categories of work
performers. The order of the State
Enterprise: Ukrainian Research Center for
Standardization, Certification and Quality:
On the cancellation of interstate standards
of Ukraine developed before 1992 ¥ defines
a list of legal acts (in particular in the field
of labor protection) that came into force
during Soviet times and later expired.
Such acts include interstate systems of
labor safety standards, for example, GOST
12.1.010-76: SSBP. Explosion protection.
General requirements, GOST 12.1.004-91:
SSBP. Fire safety. General requirements,
GOST 12.2.003-91: SSBP.  Production
equipment. General safety requirements,
GOST 12.2.124-90: SSBP. Food equipment.
General safety requirements, GOST 12.3.002-
75: SSBP. Production processes. General safety
requirements etc.

Although cancellation of these acts was
known in advance, the concerned agencies
did not develop Ukrainian standards
to replace them. Part of the technical
requirements that were regulated by
specific documents of the labor safety
standards system, are specified in other
normative acts. However, they are not
systematized, moreover, they are written
in fragments. In this case, for the proper
organization of occupational safety at the

36 ABH B. 2.2-13-2003 ByauHku i cnopyzu. CIOpTHBHI Ta (i3KyJIbTYpHO-0370POBYi CIIOPYAU.
3mina Ne 1 : 3aTB. HakazoM MiHperion6yzay Vkpainu iz 30.12.2009 p. Ne 704 i Biz 15.07.2010 p.

Ne 265. [Ymuuump Big 01.10.2010].

27.10.2022).

URL: https://www.minregion.gov.ua/wp-content/up-
loads/2017/12/62.2.-DBN-V.2.2-13-2003.-Zmina-N-1.-Budinki-i-sporudi.-S.pdf

(date accessed:

37 Ilpo ckacyBaHHI MDKIep)kaBHUX CTaHAApTiB B VKpaiHi, 110 pospobieHi 10 1992 poky : 3aTB.
HakaszoM JII «VkpH/IHI» Big 14.12.2015 p. Ne 188. URL: https://zakon.rada.gov.ua/rada/show/

v0188774-15#Text (date accessed: 27.10.2022).
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enterprise, it is necessary to work out
a significant number of RLF looking for
necessary provisions.

A separate problem of regulatory
regulation is the delay in the development
of RLF: with appearance of new types
of activities, competent departments
(institutions) do not have time to develop
and adopt a new regulatory act, as a result,
at the state level, individual economic and
production activities of business entities
may not be regulated in any way; each of
them the participant at his own discretion
determines the rules of conduct,
requirements for the arrangement and
construction of equipment, the order of
execution (safe ways and methods) of
certain works, based on his own perception
of safety. However, the opposite situation
is possible — the subjects of legal relations
do nothing, because there are no rules to
follow. For example, LAOS 92.7-1.01-06:
Rules for the construction and safe operation
of amusement equipment *, that does not
apply to inflatable attractions and does
not contain technical requirements for
the construction and arrangement of rope
towns and attractions of the “jumper” type,
therefore this field of activity remains
without regulatory regulation.

In general, LAOS regulate legal
relations, first of all, between employers
and employees, determine  their
generalized duties and rights, and

determine certain requirements. As
defined by Art. 1 of the Law of Ukraine:
On Labor Protection”, “employee is a person
who works at an enterprise, organization,
institution and performs duties or functions
in accordance with an employment contract
(contract)” ¥, the same definition of an
employee is provided for in all LAOS (for
example, LAOS 0.00-7.14-17: “Requirements
for safety and health protection during the
use of production equipment by employees *°
and LAOS 0.00-4.12-05: Standard provision
on the procedure for conducting training
and testing knowledge on labor protection
issues *, operating in categories of
employer and employee). However,
recently, the performance of work by
a specific person (who is not an employee
of any enterprise) at the customer’s facility
under a subcontract or under a civil law
agreement has become widespread. Such
a person performs certain works for the
customer (at his facility, with his tools, on
his equipment), but he is not an employee
in the sense of the above definition, as
a result of which the requirements of the
LAOS do not apply to. This applies to self-
employed persons.

Such gaps in the regulatory regulation
of certain categories of citizens lead to the
fact that often unscrupulous employers
disguise the performance of work by
employees under subcontracts and civil
law agreements, removing responsibility

38 HITAOII 92.7-1.01-06 IIpaBuia OyzoBU i Oe3rmedHOT eKCIUTyaTarlii aTPaKIiOHHOI TEXHIKY : 3aTB.
HakazoM MHC Vkpainu Big 01.03.2006 p. Ne 110. [Yunuwui Big 18.04.2006]. URL: http://sop.zp.ua/
norm_npaop_92_7-1_01-06_02_ua.php (date accessed: 17.10.2022).

39 IlIpo oxopoHy mpari ... . URL: https://zakon.rada.gov.ua/laws/show/2694-124#Text (date accessed:

17.10.2022).

40 IIpo 3aTBep/KeHHS BuMor 6e3meKy Ta 3aXUCTy 340POB’S i/ YaC BUKOPUCTAHHS BUPOOHUIOrO
obyiaiHAHHS IpaliBHUKAMU : Hakas MiHcornoniTuky Ykpainu Big 28.12.2017 p. Ne 2072. URL:
https://zakon.rada.gov.ua/laws/show/z0097-18#Text (date accessed: 27.10.2022).

41 IIpo 3arBepzKeHHs THUIIOBOTO IIOJOXKEHHS PO IOPALOK IIPOBeJleHHsS HABUYAHHS i TepeBipKU
3HaHb 3 MUTaHb 0XOPOHU mparyi Ta [lepeniky pobiT 3 migBUIIEeHOI Hebe3neKoro : Haka3 Jlepx-
HaMIAZ0XOpoHIpani Ykpainu Bizg 26.01.2005 p. Ne 15 (3i 3miH. Ta gomnos.). URL: https://zakon.
rada.gov.ua/laws/show/z0231-05#Text (date accessed: 27.10.2022).
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for safe working conditions and placing
the risk of an accident on the executor that
ultimately allows for employer to avoid
liability defined by law.

Fourthly, in contrast to foreign
occupational safety management systems
(in particular, the countries of the
European Union), regulatory regulation of
occupational safety in Ukraine is mostly
a descendant of the Soviet system, built
on the principle of “corrective actions”
(i.e., responding to cases that have already
occurred). Instead, the application of
the principle of “precautionary actions”
(accident prevention) makes it possible
to concentrate efforts on identifying
dangerous and harmful factors of each
workplace, to determine really important
measures to improve the occupational
health and safety management system,
and to rationally distribute the company
financial and material resources.

In order to improve the normative
regulation of life safety and occupational
safety in Ukraine, it is necessary to:

« during the development of the
Labor Code of Ukraine (to replace
the Labor Code of Ukraine),
qualitatively develop and revise
the norms of the Law of Ukraine:
On Labor Protection and other RLF
inthisarea andinclude them in the
code in a separate section and Law
of Ukraine: On Labor Protection and
provisions on protection cancel
works in other legislative acts;

« strengthen the coordinating
role of the State Labor Service
of Ukraine as the central body
of the executive power for the
implementation of State policy
in the field of occupational safety
management;

« outdated regulatory legal acts on
labor protection should expire

only after new ones come into
force;

« review LAOS in order to exclude
outdated and those that have lost
relevance;

« determine branches of economic
and industrial activity, certain
types of it, which today do not
have regulatory and technical
regulation regarding safety and
occupational health and safety;

« immediately begin the
development of  regulatory
and legal frameworks for the
regulation of performance of
works under subcontracts and
civil law agreements;

« while development of new RLFs,
the principle of “precautionary
actions” and the “plan — action —
check — act” model should be
more widely applied;

« ensure authentic translation
into Ukrainian of international
acts and standards in the field of
occupational safety;

« create a single state electronic
resource of LAOS, to ensure free
access to it on a free basis.

Conclusions

Currently, the legal regulations of life
safety and its integral component — labor
protection — has functional deficiencies
and systemic gaps that negatively affects
the general state of labor protection
and makes it impossible to encourage
employers to improve working conditions.

Having analyzed the mentioned
shortcomings, it was determined that
they are of a systemic nature, since
during the creation of the LAOS, outdated
provisions and methodology were widely

207


https://doi.org/10.32353/khrife.1.2022.06

Theory and Practice of Forensic Science and Criminalistics. 2023. Issue 1 (30)

ISSN 1993-0917 e-ISSN 2708-5171

https://khrife-journal.org/index.php/journal

used (which affected the implementation
of the principle of “corrective actions”),
designed for enterprises with a large
number of employees in the conditions
of a planned economy. Current realities
require adapting legal regulation to the
conditions of a market economy, taking
into account the interests and rights of
all labor protection subjects (employers
and employees) and covering all areas
of economic and industrial activity (in
particular, medium and small businesses).

The need to improve legal regulation
and introduce fundamental changes
in occupational safety management
system, adapting and harmonizing it with
international legal acts is substantiated.

The main areas of improvement of
labor protection legislation are outlined,
which will contribute to the solution of
certain theoretical and practical problems
of the institute of labor protection in
Ukraine.

IIpo0ieMy HOPMATHUBHOTO PEry/II0BaHHSA
B €KCIIEPTHHX A0CTiKEeHHAX
i3 0e3NeKy JKUTTEXIAIbHOCTI

Oaez Mewkoeg

IIpoananizoeano cyuacHuii cmam Hop-
MAMUBHO20 Pe2yMI08AHHS 3 NUMAHL 0XOPO-
HU npaui ma 6e3neku HummedisAbHOCTI
8 Ykpaiui. Buseneno, wo cucmema HOpma-
MUBHO-NPABOBUX AKMI8, SKI pezyaiomb
npagosioHocuHuL y cgepi besneku dwum-
medisAbHOCMi 1l 8U3HAYAIOMb MeXHI4HI
BUMOZLL 8 PI3HUX 2dany3ax eupobHuymea,
mae documv epomizdkuil euensd i Micmume
3aKOHU, NI03AKOHHI HOPMAMUBHI aKmu,
mexHiuHi peeramernmu. OKpecaeHO 3a2anbHi
CUCTEeMHI NPO2AAUHLL 8 HOPMAMUBHO-MeX-
HIYHOMY pe2yni08anti mpydoeoi disabHOCMI
OKpeMux Kameezopiil npauigHukie. Memoto
pobomu € 8UCBIMAEHHSI OKpemux npobaem
HOPMAMUBHOZ0 Pe2yMI08AHHL MA OKpec/eH-
HS WAAXI8 1X pO36’I3aHHL 3 Memoto YOOCKo-

HA/NeHHA HOPMAMUBHO-NPABOBOZO pezynio-
8aHHA BIOHOCUH Y cepi 0XOpOHU npaul ma
be3nexu HummediaAbHOCMI, U0 NOUTNUBHO
NO3HAYUMbCA HA TPOYeci ekcnepmHozo 0o-
cnidscents 3 be3aneku JHummedissAbHOCMI ma
nidguwUmMs eeKmueHicmy po3cAidy8aHts
HewacHux eunadkie. Okpema npobrema —
3acmapinicme deaKux akmig. AKUeHmO08aHo
yeazy Ha nompebi CKACYBAHHS 3ACMAPIAUX
1 yX8aneHHi HOBUX OOKYMeHmis, W0 BU3HA-
uaiomv npasuaa besneku 8 Hebe3newHUX
2anys3sx 6upobnHuymea. 3daeanom  cucmie-
Ma HOpMAMUBHO20 pe2yni08anHs be3nexu
summedisneHocmi 8 Ykpaini Hedocmammuuo
adanmosana 00 MidCHAPOOHUX HOPM pecyaio-
8AHHS NpaYi, MOMY HA20A01LEHO Ha HeoOXi0-
HOCTMI 2apMOHi3ayii 3akoHodascmea Ykpainu
3 MINKHAPOOHUMU (30KpeMa €8PONELLCOKUMLL)
cmandapmamu npayi. I3 memoio yoockona-
/leHHs Pa808020 HOPMYBAHHSA OXOPOHU Npa-
Yi NPONOHOBAHO 3MIHUMU 3d2dAbHULlL nidxid
00 NpUHYUNI8 pezyAl08aHHSA, 3pOOUBWIL akK-
yeHm Ha «3anobixcHux Oisx». Memodu do-
CNIONCeHHA: (POPMANLHO-A02IUHULL, CUCTIEM-
HO-CMpYKMYpHUIl, TNOPIBHAALHO-NPABOBUIL,
a maxod Memod CUCMeMHO20 AHANL3Y.

Katouogi caoea: 3axonodascmeo 3 0xo-
PpOoHU npaui ma besnexku HHummedisabHOCMIL,
HOpMAMueHe  pezyAlo8aHHs, — HOPMATIUG-
HO-TpABosi akmu 3 OXOpOHU npaui, 3anobi-
2aMHs HewacHux eunaodkis, YOOCKOHA/AeHHS
HOPMAMUBHUX aKmie.
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Scientific News

International Scientific and Practical Conference: Implementation
of the State Anti-Corruption Policy in International Dimension

On December 8-9, 2022, the VII International Scientific and
Practical Conference: Implementation of State Anti-Corruption
Policy in the International Dimension was held. The Conference
was jointly organized and conducted by the Ministry of Internal
Affairs of Ukraine, National Academy of Internal Affairs, Europe-
an Union Advisory Mission Ukraine and National Academy of Le-
gal Sciences of Ukraine.

This time, the conference dedicated to the International An-
ti-Corruption Day was held in extraordinary conditions: during
the Russian military aggression, which became the basis for the
expansion of corruption offenses, illegal seizure of military and
private property, embezzlement of humanitarian and charitable
aid, as well as the limitation of transparency of public procure-
ment processes. Another urgent issue is introduction of anti-cor-
ruption measures in the process of reviving Ukraine in peacetime.
Despite restrictions caused by martial law, the conference was
held both offline and online.

The event was attended by representatives of all branches of
our state government (members of relevant committees of the
Verkhovna Rada of Ukraine, the Ministry of Internal Affairs of
Ukraine, Prosecutor General’s Office of Ukraine, the Ministry of
Justice of Ukraine, National Police of Ukraine, Security Service
of Ukraine, the State Fiscal Service of Ukraine, National Bank of
Ukraine, National Anti-Corruption Bureau of Ukraine, court offi-
cials), leading scientists of higher education and research institu-
tions, as well as experts of the EU Advisory Mission in Ukraine.

The conference was actively attended by: Volodymyr Cherniei,
Rector of National Academy of Internal Affairs, Doctor of Law,
Professor; he addressed the participants with a welcoming speech;
Bohdan Drapiatyi, Deputy Minister of Internal Affairs of Ukraine;
Lynn Sheehan, EUAM Head of Operations Oleh Nemchinov, Min-
ister of the Cabinet of Ministers of Ukraine, Andrii Haichenko,
Candidate of Sciences in Public Administration; Deputy Minister
of Justice of Ukraine for the Executive Service, Doctor of Philos-
ophy in the Field of “Law”; Volodymyr Zhuravel, Acting President
of National Academy of Legal Sciences of Ukraine, Doctor of Law,

Professor, Academi-
Eﬂ & cian of the National

7/ Acad f Legal
* [ ~N cademy O g
g™ ¥ n(t W, Sciences of Ukraine
EUAM * | \4 and others.
UKRAINE National Scien-

tific Center «Hon.
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Prof. M. S. Bokarius Forensic Science Institute» at this event was
presented by: Oleksandr Kliuiev, Director, Doctor of Law, Profes-
sor, Honored Lawyer of Ukraine with a welcoming speech; Ella Si-
makova-Yefremian, Deputy Director for Academic Affairs, Doctor
of Law, Professor, Honored Worker of Science and Technology and
Nataliia Martynenko, Leading Researcher, Doctor of Philosophy
in Public Administration with a scientific report on topical issues
of conducting forensic examinations in criminal proceedings to
investigate corruption offenses.

The conference was moderated by Serhii Cherniavskyi,
Vice-Rector of the National Academy of Internal Affairs, Doctor of
Law, Professor.

Representatives of various institutions highlighted specifics
of combating corruption in respective fields. Thus, during the first
session of the plenary session, conference participants got ac-
quainted with a report by Mykhailo Kostytskyi (Professor at the
Department of Philosophy of Law and Legal Logic of the National
Academy of Internal Affairs, Doctor of Law, Professor, Academi-
cian of National Academy of Legal Sciences of Ukraine, corre-
sponding member of National Academy of Educational Sciences
of Ukraine ) on the dialectical approach to social and legal analysis
of corruption.

Two reports with further discussions were devoted to analysis
of provisions of Criminal Code of Ukraine: “Can the criminal of-
fense under Art. 201-2 of the Criminal Code of Ukraine belong to
corruption?”(Andrii Savchenko Deputy Head of the Department of
Organizational and Methodological Support of Pre-Trial Investiga-
tions of the Main Investigation Department of State Bureau of In-
vestigation, Doctor of Law, Professor) and “Definitions of corrup-
tion crimes in the Criminal Code of Ukraine should be as accurate
as possible” (Mykola Khavroniuk Professor of the Department of
Criminal and Criminal Procedural Law of the National University
“Kyiv-Mohyla Academy”, Doctor of Law, Professor).

Oleksandr Dudorov, Pro-
fessor of the Department of
Criminal and Legal Policy and
Criminal Law of Educational
and Scientific Institute of Law
of Taras Shevchenko National
University of Kyiv, Doctor of
Law raised the issue of reflect-
ing “background corruption”
in the draft Criminal Code of
Ukraine.

The topic of quality im-
proving legislative  activi-
ty in Ukraine was delved
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into by Bohdan Holovkin, Principal Researcher of Academician
Stashis Scientific Research Institute for the Study of Crime Prob-
lems, Doctor of law , Professor, corresponding member of the
National Academy of Sciences of Ukraine in in his speech Cor-
ruption risks in the field of State control over security traffic.

Vasyl Shakun, Professor of Department of Criminal Law of the
National Academy of Internal Affairs, Doctor of law, Professor, Ac-
ademician of the National Academy of Legal Sciences of Ukraine,
Head of Coordination Bureau for Problems of Criminology of the
National Academy of Sciences of Ukraine, Head of Kyiv city branch
of Association of Criminal Law of Ukraine paid attention to the
problems of rule-making in the field of corruption prevention with
the Anti-corruption legislation: history and effectiveness report

The first plenary session ended with a speech by Serhii Yare-
menko, Deputy Head of Department for Corruption Prevention of
the Ministry of Internal Affairs of Ukraine Head of the Department
for Corruption Risk Management and Methodological Support on
Some issues of implementing anti-corruption policy in the Minis-
try of Internal Affairs system during 2020-2022.

Second session of the first day of the event was opened by
Volodymyr Baranets, Deputy Head of the Main Service Center of
the Ministry of Internal Affairs of Ukraine, with research paper:
Anti-corruption policy in the field of providing administrative ser-
vices in the system of service centers of the Ministry of Internal
Affairs. Other participants familiarized audience with reports on
functioning of relevant branches of government in the field of
combating corruption during the war: Role and place of the Bureau
of Economic Security of Ukraine in protecting the state economy
from threats and manifestations of corruption (Andrii Hrama,
Head of Department of Prevention and Detection of Corruption of
the Bureau of Economic Security of Ukraine), Certain activity as-
pects of authorized units (authorized persons) on issues of preven-
tion and detection of corruption in the conditions of martial law
in Ukraine (IThor Opryshko,
Deputy Director of State
Research Institute of Min-
istry of Internal Affairs of
Ukraine, PhD in law, Senior
Researcher, Docent), Cor-
ruption risks in work of em-
ployees of the State Crim-
inal Enforcement Service:
the current challenges (Vik-
tor Koshchynets, First Dep-
uty Head of Department for
Execution of Criminal Pun-
ishments of the Ministry of

212



Justice of Ukraine) and Hearing of corruption cases: challenges of
martial law (Tetiana Havrylenko, Judge of the High Anti-Corrup-
tion Court).

During this section, practical aspects of dealing with the ob-
jects of criminal corruption offenses were also considered: Prob-
lematic issues of recognizing assets as unjustified and collecting
them as state income (Vira Mykhailenko, Judge of the Higher An-
ti-Corruption Court, PhD in Law) and Preventing the legalization
of corruption proceeds from using gambling business (Zoriana
Toporetska, Leading Researcher of department of scientific activi-
ty organization and protection of intellectual property rights of the
National Academy of Internal Affairs, PhD in Law, Docent). Vik-
tor Kateryniuk Senior detective Deputy Head of detective Depart-
ment of National Anti-corruption Bureau of Ukraine introduced
the participants to the topic: Confidential cooperation as the main
preventive anti-corruption measure in the conditions of martial
law and the post-war period that has been relevant since introduc-
tion of the institute of whistleblowers.

In addition to the above topics, conference participants dis-
cussed urgent issues and exchanged scientific achievements and
best practices.

Speakers’ reports caused a lively discussion, as most of the
topics raised are of great importance for the field of forensic sci-
ence support to justice, because effectiveness of forensic examina-
tion directly depends on transparency and independence of au-
thorities investigating corruption criminal offenses. The virtuous
performance of their duties by representatives of all branches of
government is a signpost on the way to establishment of the rule
of law and civil society development.

Conference organizers achieved their goal: they identified
ways to solve urgent issues of implementing the State anti-corrup-
tion policy while deterring military aggression and post-war reviv-
al of Ukraine.

The State anti-corruption policy needs to be systematized and
should cover various society fields: politics, business, education,
science, etc. Involvement of government officials, deputies, heads
of departments and all stakeholders is an important step in forma-
tion of mechanisms that will help prevent corruption, identify and
punish corrupt officials.

Information was prepared by Yulia Shpak,
Researcher of NSC « Hon. Prof. M. S. Bokarius FSI»
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Requirements for Research Papers

Requirements for content

According to the Edition subject matter,

content regarding coverage of criminalistic

current issues, relevant issues of performing
various types of forensic examinations
and specific expertise application in legal
proceedings is published on the pages of the

Scientific Edition.

Based on research, presentational,
evaluative and communicative functions of
the Scientific Edition, research papers (where
an author outlines main work outcomes);
research and methodological papers (where
an author analyses methods, processes, tools
helping to achieve certain scientific results);
research and theoretical papers (texts where
an author presents results of theoretical ways
for problem solution); research and practical
(articles where an author describes his
personal practical experience and performed
scientific experiments), review research
papers (dedicated to evaluation, conclusions,
overview, analysis of earlier published
information). The Editorial Board is also
interested in debatable articles, research ideas
or short reports: results of an experiment,
personal experience, etc. Scientific style of
the content presentation (accuracy, logic,
conciseness, clarity, connectivity, integrity,
completeness) and its high scientific level.

Article structural elements should include:
«  Article Title;

« Abstract and Keywords. Abstract
(summary) text should be not less than
1,800 characters (separately in article
language and English). Abstract should
include the following: outline of research
problem, purpose, main research results,
conclusions, keywords (7—10 words,
should match the content of the article
and display the publication topic). Titles
of annotation structural parts other except
the purpose should not be indicated;

« Formulation of research problem, its
connection with scientific and practical
interests (it is necessary to reveal essence
and state of the scientific problem,
theoretical and practical significance of
a research, connection with scientific

and practical tasks, substantiation of the
research relevance);

«  Articlepurpose (itisnecessaryto formulate
the publication main thesis differing
from previously considered research
on the chosen topic in accordance with
outlined problem and analysis of current
researches);

+  Research methods applied (are presented
individually if they contain novelty and are
notable, given the article subject matter);

« Analysis of essential researches and
publications on the selected article topic,
outlining the problematic field of the
research that article is devoted; with
obligatory reference to authors and their
scientific papers;

+  Main content presentation with obtained
results (to reveal important theoretical
positions and research results, analyze
scientific  facts, ideas, thoughts,
regularities, concepts, as well as trends of
further topic development, emphasizing
personal contribution of the research
author(s));

+ Conclusions (main research results in
a clear, consistent, logically presented
form in compliance with set goal);

» References (the list of wused sources
transliterated according to the Roman
alphabet, for example, on the site of
Vernadsky National Library of Ukraine:
http://nbuv.gov.ua/node/929);

« Abstract in English, indicating the
author(s) surname, article title and
keywords.

Requirements for scope

Total scope of a scientific article (information
about the author, article title, abstract,
keywords, article text, bibliographic
references, extended resume) should be not
less than 36,000 characters.
Requirements for design
Article is submitted for
Ukrainian or English.

Text of the article should be printed using
the Microsoft Word processor; A4 paper size;
page orientation. Text should not contain
hyphens and macros.

publication in
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Article information should be presented
according to the following sequence.

Information about the publication author
(co-authors) The author’s full name, academ-
ic degree, academic rank, place of employ-
ment, locality, country, Researcher ID, ORCID
ID, official email address). One publication
permits no more than three co-authors. If
the article is prepared by a group of authors,
it is important to stress participation of each
according to the methodology: CRediT (Con-
tributor Roles Taxonomy, for more details:
https://credit.niso.org/).

Article title should be without acronyms
and abbreviations.

If a research is executed within the
framework of international projects (grants),
then it should be mentioned.

Analyzing main researches on the article
problematics, it is obligatory to consider the
status of the issue in foreign and domestic
sources (not less than 20 publications, at the
same time the majority should be represented
by international indexed editions). References
to the author(s) personal scientific papers are
allowed only if they do not exceed 10% of all
references.

The article text should adhere to
requirements for content, general rules of
citation and references to used sources.
Each quotation should be accompanied by
a reference to the source which bibliographic
description should be completed depending
on its type (primary or secondary source)
according to the National Standard of
Ukraine JCTVY 8302: 2015: Information and
documentation. Bibliographic reference. General
terms and conditions of compilation.

In bibliographic references, it is necessary
to use footnotes or endnotes involving separate
reference to each source. While numbering
references, authors should use continuous
numbering (in Arabic numerals) throughout
the article text.

Nlustrations (tables, diagrams, graphics,
schemes, formulas) can be submitted in the
text article. Illustrations should be delivered
in separate files. They should be provided in
a format enabling to format (for translation
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purposes). Formulas should be performed
using the Math Type formula editor not using
Cyrillic characters.

Requirements for submission

Author (co-authors) should provide reference
(the reference of such content file name
should consist of the last name (last names)
of the author (co-authors) and the sent date
with the note: research paper title; author full
name (co-authors) in Ukrainian and English;
academic degree (area of specialization code);
academic rank (department name or area of
specialization code); job position; institutional
affiliation; settlement, country; ORCID (if
available) or Researcher ID (if available); official
and personal email address; mailing address;
phone.

By submitting a research paper for publi-
cation to the Theory and Practice of Forensic
Science and Criminalistics Scientific Edition, the
author (co-authors) fully and unconditionally
accepts the Licensing Agreement terms.

Since each article submitted for publication
operates double anonimized peer review.
Licensing & Copyright
The author (co-authors) bears the
responsibility for the accuracy of the provided
content, and the affiliation of the latter to him
personally and the translation quality of the
quotations from foreign sources.

Content submitted in violation of these
requirements are not published.

The Editorial Board has the right to review
(double anonimized peer review), edit, reduce
and reject research papers.

License Terms: Authors preserve the
copyright and entitle the Scientific Edition
Editorial Board to publish original research
papers and claim that the results of their
experimental and theoretical researches
provided in the submitted article are not
under consideration for publication to
other publishing houses. All content is
distributed according to Creative Commons
Attribution License International CC-BY
allowing third parties to distribute research
content if research paper copyright and first
publication in this Scientific Edition are
recognized.
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