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Jucepraiiss  TpPUCBAYEHA  KOMIUIGKCHOMY  HAyKOBOMY  JIOCIIPKEHHIO
KPUMIHAJIBHO-TIPABOBOi Ta KPUMIHOJIOTIYHOI XapaKTEPUCTHKHA KOHTpaOaHIW B
Vkpaini, a 3ano0iraHHs ii BYMHEHHIO. AKTYaJbHICTb HAaYKOBOI'O JOCIIJI>KEHHS
HOSICHIOETBCSI HEJOCTATHLOIO PO3POOJICHICTIO JEAKMX MUTaHb CTOCOBHO TEOPETHUKO-
METOIOJIOTTYHUX 3acaj, KpUMIiHAJIBHOT OXOpPOHHU Ta KPUMIHOJIOT1YHOT
XapaKTePUCTUKH KOHTpaOaH 1, 110 3000B’13y€ HAyKy Ta MPaBO3aCTOCOBHY MPAKTUKY
NIOCTaBUTH HA MOPSIOK JICHHUH 3aBJaHHS PO HEOOXITHICTh IXHBOTO MOTJIHUOJICHOTO
JIOCIIIPKEHHS.

[Tepmum  posniiom  «TeopeTHKO-METOMOOTIUHI — 3acaid  JAOCIHIIKEHHS
KOHTpaOaHau B YKpaiHi» IpoaHaTi30BaHO POOOTH HUBKU PAASHCHKUX BYCHUX 1
3a3HAYEHO, 10 BOHW Ta iXHI Tpalll BCTAaHOBWIM (yHIaMEHTaNIbHI 3acajau
JOCIIIJDKEHHS] KPUMIHAJIBHOI Ta KPUMIHOJOTIYHOI XapaKTepUCTHUK KOHTpaOaHaH, a
TaKoXK 3amobiranHs ii. JloBemeHo, IO CydacHi BITYM3HSHI HAYKOBIl CTBOPHIIH
3acau JUIsl CYy4acHOTO JOCHIDKEHHS KPHMIHAJBbHO-TIPABOBUX Ta KPUMIHOJIOTTYHUX
mpoOJieM, 30KpeMa, HayKOBHX PO3BIIOK CTOCOBHO KOHTpaOaHIM SK KPUMIHAJIBHOTO
MPaBOMOPYIICHHS, O0Iry TOBapiB Ta 3a00pOHEHUX TPEIMETIB, MiSNIBHOCTI
TpaHCHAIlIOHAJILHOT Ta  OpraHi3oBaHOi  3JOYMHHOCTI, 3aXOIB  3amoOiraHHS
OKPECIIEHUM BHIIE SBHIIAM.

ComianbHa 00YMOBIICHICTh BCTAHOBJICHHS KPHUMIHAJIBHOI BiANOBITAIBLHOCTI 3a
KOHTpaOaHIy 1 BHOKpPEMJICHHS 1i B CaMOCTIMHHMIA CKJIaJ KpPUMIHAIBHOTO
npaBonopyuieHHss B mexax po3auty VII KK Vkpainu Bukinkana BIacTUBUMH iid
XapaKTEpPOM 1 CTyNEHEM CYCIUIbHOI HEOE3MEeUHOCTI, BIIHOCHOI MOUIUPEHICTIO TaKUX
nocsiradb. OOrpyHTOBaHa HEOOXIJHICTH OKPEMOIO PO3MEXKYBAaHHS HOPM, IO

BU3HAYAIOTh KPHUMIHAJIbHY BIANOBIJAJIBHICTH 3a TOBapHY KOHTpabaHIy Ta



KOHTpaOaHy 3a00pOHEHUX TMPEIMETIB, OCKUIbKM TaKe pPO3MIIICHHS HOPMHU
BIIMOBIa€ 00’€KTaM KPUMIHAJIBHO-TIPABOBOI OXOPOHM Ta HE MOPYIIYE CHUCTEMY
nooynoBu Oco6nuBoi yactuHu KK VYkpainu. JloBeneHO AONUIBHICTh MOBEPHEHHS
KpUMIHAIBHOT BIJIMOBIIAILHOCTI 32 TOBApHY KOMaH]y.

[lopiBHSHO HOPMHM TPO KPUMIHAIBHY BIJANOBIJAIBHICTh 3a KOHTpabaHmy B
kpainax MutHoro coro3y €EAEC Ta BUALIE€HO CYTTEBI BiIMIHHOCTI. BcTaHoBIIEHO, 1110
y KpUMIHAJIBHOMY 3aKOHOJIABCTBI 3apyOKHHUX KpaiH HE CKJIAJIOCS €AMHOTO MiAXOAY
710 TUTaHb KPUMIHAJIBHOI BIAMOBIIAIBHOCTI 32 KOHTpaOaHay. BuniieHo Tpu OCHOBHI
BapiaHTH BCTAHOBJICHHS TaKOi BIJIMOBIAQJIBHOCTI: Y 3aKOHOJABCTBI HE BCTAHOBJICHO
KPUMIHAJIBHY BIIMOBIIAJbHICTh 32 KOHTpabaHay; y KpUMIHAJIBHOMY 3aKOHOAABCTBI
nependayeHo KpUMIHAJIbHY BIAMOBIAANBHICTh 32 KOHTpAOaHAY OKPEMHX IPEJAMETIB
JAHOTO BUAY KPHUMIHAJIBLHOTO MPABOMOPYIICHHS, HE3aKOHHE IEePEMIIlEHHsI dYepe3
MUTHHIIO SKUX TPEICTaBISIE€ IMIBUIICHY CYCHUIBHY HEOE3NeKy /s NIEpKaBU; Y
KpUMIHAJILHOMY 3aKOHOJIaBCTBI MepeidaueHa MoBHOIIHHA CUCTEMa BiAMOBIIaIbHOCTI
3a KOHTpabaHy.

VY npyromy posnuti «KpumiHaibHO-TIpaBOBa XapaKTePUCTHUKA KOHTpaOaHIU B
VYkpaidi» BCTaHOBJIEHO, IO 3akoHoAaBelb posramyBaB cT. 201 KK Vkpainu y
PO3ILI1 PO KPUMIHAIBHI MPaBOMOPYIIEHHS Yy cepi rocrnogapchbkoi AiSIbHOCTI, TUM
CaMHM BHU3HAYMBIIHM POJOBUM OO0’€KTOM CKJIaay KOHTpaOaHIM, MPOTUIII0 SKIH
3a0€3MeUeHO0 KpUMIiHAJIBHUM 3aKOHOM Ta OXOPOHA HUM T'OCTOJAapChKOI JISTLHOCTI B
VYkpaini. Buznano, mo coiiaibHa Ta KpUMIHAJIbHO-TIPABOBA POJIb KOHTpaOaHIHUX
MpeIMETiB BHU3HAUEHA IXHIMH BIacTUBOCTAMH. JloBeneHo, 10 KOHTpabaHmaa
BUOYXOHEOE3MEeYHNX MPEIMETIB, «MaTepiaiiB, IO € paTi0OaKTUBHUMH, 30pos Ta
Ooempunacyu, KpiM MUCJIMBCHKOI TJIaJKOCTBOJIBHOI 30p0i» 4 OOMOBUX MPUMACIB 10
Takoi 30poi, YacTWH BOTHEMAJIBHOI Hapi3HOI 30poi «y MepIry 4Yepry mocsrac Ha
BITHOCMHHU Y CYCHUIbCTBI, y cdepi rpoMaacbkoi Oe3rmekw, juiie MmoTiM y cdepi
roCcrHoJIapChKO1 A1SIBHOCTI, HA IO BKa3y€ 3aKOHOJABEIIbY.

BcranoBneno, mo «cknaa kontpabanmu, nepeadoadenoi ct. 201 KK Ykpainm,
3a KOHCTPYKII€I0 00’€KTUBHOI CTOPOHU € (PopMalbHUM, TOOTO OOOB’S3KOBOIO
O3HAaKOIO € CYCMUIbHO HeOe3neyHe MiSHHsS». 3a Crnoco0amMu MPUXOBYBAHHS TaKHX

MpEAMETIB 1032 MUTHHUM KOHTPOJIEM BapTO BIAHECTH MOISSHHA 3 BUKOPUCTAHHSIM



CreliajbHO MPUJIAIITOBAHUX CXOBHIIL 13 3aCTOCYBaHHSIM PI3HOMaHITHUX 3ac00iB abo
cnoco0iB, 0 YHEMOKJIMBIIOIOTh BUSABJICHHS TaKUX NpeaMeTiB KoHTpabanau. Lle 1
MAacKyBaHHsI OJHOTO TPEIMETY IHIINM; HaJaHHS HAa MUTHHUI SK TIICTaBH IS
NEepeMIllIeHHs] KOHTpaOaHIu JOKYMEHTIB 3 HEIOCTOBIPHOIO 1H(QOpMALIE0 YU
JIOKYMEHTIB, OJCPKAHUX Yy HE3aKOHHUN cIIOCi0, a00 TaKHX, 10 MICTATH HENPaBWIbHI
HallMEHyBaHHs TOBapiB. BCTaHOBIEHO, 110 MiclleM KOHTpaOaHIU € TepUTopisd
MUTHOTO KOPAOHY, SKHM MOXe 30iraTucs 3 JEpKaBHUM KOPJAOHOM YKpaiHH.
BHUHSTOK CTAHOBIATH TEPUTOPIl CHEMIAJIBHUX MHUTHUX 30H. Mexi TepuTopii
CHEIiaIbHIX MUTHUX 30H BXOJISATH /IO CKJIaAy MUTHOTO KOPJIOHY YKpaiHH.

Bcranomneno, mo cy6’ektoM KoHTpabGaHau € ¢izudHa ocyaHa ocoba, 3 16
pPOKiB, TOOTO € 3arajdbHUM CYy0’€KTOM. BCTaHOBJIEHO, IO TPUTATHEHHS 0
BIJIMOBIIAJIBHOCTI MOJXKJIMBE JIMINE Y BHMIAJKY, SKIIO CIy)kO00Ba oco0a BUYMHHIIA
JOCIIPKYBaHE KpPUMIHAJbHE IPABOIMOPYIICHHS, BHKOPUCTOBYIOYM TUIBKH CBOE
ciry:)x00Be cTaHoBuIle. He3akoHHE mepeMillieHHs CITyKOOBOIO 0CO000 Yepe3 MUTHUI
KOPJIOH TpeIMETIB KOHTpaOaHIu 0e3 BUKOPUCTAHHS CBOiX MOBHOBA)XKEHb HE MOXKE
BHU3HABAaTHCh  KBali()iKyHOUOK  O3HAKOKW  IOTO  CKJIAJy  KPUMIHAJIBLHOTO
npaBornopyieHHs. BogHodac mOTpIOHO HAroJlOCUTH Ha TOMY, IO TOHSTTS
«cIy)00Ba 0co0a» Ta «BUKOPUCTAHHS CBOIX CIY>KOOBHX ITOBHOBa)XCHB)» ITOBHHHI
3HAXOJUTHUCS Y MPSAMIiH 3aJIe’)KHOCTI IPY BUNHECHHI KOHTpaOaHIu.

Y t1perbomy poznini «KpumiHomoriyHa XapakTepUCTHKa KOHTpaOaHIU B
VYkpaidi Ta 3axoadm ii 3amoOiraHHsS» BCTAaHOBJICHO, IO KOHTpabaHIa B YKpaiHi €
ITUPOKOMACIITAOHUM SIBUIIEM, IO JABHO MIEPEPOCIIO MPUMITHBHI 03HAKH Ta yBiHILIIa
70 CKJaJy OpTaHi30BaHOI 3JI0YMHHOCTI, IO IOB’sA3aHa 3 €KOHOMIiKOK0. Bu3HadeHo,
mo cepen npeaMeriB, BuzHaueHuX y cr. 201 KK Vkpainu HaluacTiine BUMHAETHCS
MepEMIIIEHHs] Yepe3 MHUTHHH KOpJoH 30pos abo Ooempumacu 0 Hei, YacTHHH
BOTHEMAJIBHOI Hapi3HO1 30poi Ta KyJIbTypHI IiHHOCTI. JloBeneHO, 1m0 KpUMIHAJIBHE
npaBonopyuieHns, nependadene cr. 201 KK VYkpainu BapTo BiIHECTH [0
KPUMIHAJTBHUX TPABOMOPYIIEHB 3 BHCOKMUM PIBHEM JIATEHTHOCTI.

3HauHy KUIbKICTh YMHHMKIB, @ TaKOXX NPUYMH Ta YMOB KOHTpaOaHAM, SKi
BH3HAYAIOTh OCOOJMBOCTI 3J0YMHHOCTI B Mk cdepi. Jleski oOcTaBuHH, IO

JNETEPMIHYIOTh KOHTpaOaHIy, Ha IIbOMY CTYIEHI PO3BUTKY CYCHUILCTBA YCYHYTH



HEMOKJIMBO. MOXIIMBOCTI 0 1X YCYHEHHSI OOMEXYIOTh 00’ €KTUBHI (HassBHUN PIBEHb
HayKOBO-TEXHIYHOTO PO3BUTKY KpaiHU, HECTa4ya pecypciB) Ta cyO’ €KTUBHI YANHHUKU
(HampuKIan, MOpaldbHO-€TUYHI IEPEKOHAaHHS CycnulbcTBa a00  MIpKyBaHHSA
MOJIITUYHOI TOIUTBLHOCTI).

KpuMiHOJOTTYHUI TOPTPET Cy4acHOro KOHTpAaOaHIUCTa «BU3HAYAETHCS SK
YOJIOBIK CEpPeIHhOro BIKy - 26 - 40 pokiB, Mae cepefHio abo BHUIIY OCBITY,
31€OUTBIIIOTO HEMPALIOIOUUi, OAPYXKEHUM 1 Mae MiTel, K MpaBUIO HE CYJIUMHM,
BUMHSE KPUMIHAJIbHE MPABOIMOPYIICHHS, BiJMOBIAIBHICT, 3a BUYMHCHHS SKOTO
nependavyena cr. 201 KK VYkpainu», 3 MeTOl0 OTpMMaHHS BUTOJM 4Y€pe3 MUTHHUI
KOPJIOH YKpaiHu Ta MOJajbIIoro 30yTy.

[leBHe 3HaAYEeHHS MAaKOTh 3aXOJU 3arajibHO-COILIIAJIBHOTO 3amo0iraHHs, sKi
CTUMYJIIOIOTh ~ PO3BUTOK  €KOHOMIKH,  3JIMCHIOIOTH  3aMOO01XKHUN  BIUIMB
OIOCEePEIKOBAHO, Yepe3 3pOoCTaHHS 100poOyTy rpoMajsH Ta KpaiHM B LUIOMy. 3
OIJISIIy Ha 1€, CUCTEMY 3arajbHOCOI[IaIbHOTO 3amoOiraHHs KOHTpaOaHAi Mae
BKJIIOUATH B ce0e 3aX0M €KOHOMIYHOTO XapaKTepy, 3aX0/IU COLIAIbHOTO XapakTepy,
3aX0JI1 HOPMATUBHOTO (TIPaBOBOI0) XapaKTepy, 3aX0AH KYJIbTYPHO-IIPOCBITHUIIBKOTO
11 BUXOBHOI'O XapakTepy, 3aX0A1 1HPOPMALIHHOTO XapaKTepy.

vy JIOCIIKEHHI MpoaHaIi30BaHO OCHOBHI1 3aX0I1 creriajibHO-
KPMMIHOJIOTIYHOTO 3amo0iraHHs KOHTPaOaHMi. IX MOXHA 3rpymyBaTH 3a TPyHaMH:
NEepIIOYeproBi MPEBEHTUBHI 3aX0JW BIIHOCHO TIOTCHIIHHOI KOHTpabaHAu Ta
NOTCHIIIMHMX KOHTPAOAHAWCTIB, TIOCWJICHHS pPIBHIO KOHTPOJIO 3a 00IroMm
3a00pOHEHUX TPEIMETIB, TOJIMIICHHS JISTIBHOCTI TMPABOOXOPOHHUX OpraHiB
CTOCOBHO 3amoOiraHHsi BYMHEHHIO KOHTpabaHau B YKpaiHi; yJAOCKOHAJEHHS
MDKHAPOHOTO CIIBPOOITHHUIITBA, CITIBIpAIll TPABOOXOPOHHUX OpraHiB MiXk co0010, a
TAKOXX TPOMAJCHKHMX, PENIriiHUX OpraHizamii B OOpoThOI 3 TOCIIIHKYBAaHUM
KPUMIHAJBHUM MPaBOTIOPYIIICHHSM.

3axomaMu  IHIWBIAYaTbHOTO-TIPOMITAKTHYHOTO 3aro0iraHHs BUPAXKAETHCS
TISTBHICTE JCPKaBHUX 1 TPOMAJACBKHX OpraHizamid «IoJ0 IepemKoHKaHHS
BUMHEHHIO KPUMIHAJIBHOTO MPAaBOMOPYIIEHHS 31 CTOPOHH KOHKPETHOI 0CO0U, BiJl AKOT
3 BEIUKOI IMOBIPHICTIO» MOXHA OYIKYBaTH BUYMHEHHS  KPUMIHAJIBHOIO

MPaBONOPYILICHHS.
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SUMMARY

Netyaga V. V. Smuggling in Ukraine: criminal and criminological
characteristic. — Qualification scientific work as the manuscript.

The thesis for the degree of Doctor of Philosophy in the field of knowledge 08
«Law» in the specialty 081 «Law». — State Tax University, Ministry of Finance of
Ukraine, — Irpin, 2023.

The thesis is devoted to complex scientific research of criminal and
criminological characteristic smuggling to Ukraine, and prevention to her
commission. The relevance of scientific research speaks insufficient readiness of
some questions of theoretical and methodological bases, criminal protection and
criminological characteristic of smuggling, puts before science and law-enforcement
practice on the agenda a question of need of their in-depth study.

In the first chapter «Theoretical and methodological foundations of the study of
smuggling in Ukraine» the work of a number of Soviet scientists was analyzed and it
was indicated that they and their works established the fundamental foundations of
the study of the criminal and criminological characteristics of smuggling, as well as
prevention. It has been proved that modern domestic scientists have created the basis
for a modern study of criminal law and criminological problems, in particular,
scientific research on smuggling as a criminal offense of the circulation of goods and
prohibited items, the activities of transnational and organized crime, and measures to
prevent the phenomena outlined above.

The social conditionality of establishing criminal liability for smuggling and
making it an independent criminal offence within the framework of section VII of the
Criminal Code of Ukraine is caused by its inherent character and degree of social
danger, the relative prevalence of such attacks. The need for a separate distinction

between the rules defining criminal liability for the smuggling of goods and the



smuggling of prohibited items is justified, since such placement of the norm
corresponds to the objects of criminal law protection and does not affect the system
of building a special part of the Criminal Code of Ukraine. The advisability of
returning criminal liability for the product crew has been proved.

Compared to the norm on criminal liability for smuggling in the countries of
the Customs Union of the Eurasian Economic Union, significant differences are
highlighted. It was established that in the criminal legislation of foreign countries
there was no unified approach to issues of criminal liability for smuggling. There are
three main options for establishing such liability in legislation that do not establish
criminal liability for smuggling; Criminal law establishes responsibility for the
smuggling of certain items whose illegal cross-border movement poses a particular
public danger to the State; criminal legislation provides for a full system of
responsibility for smuggling.

In the second chapter «Criminal law characterization of smuggling in Ukraine»
it was established that the legislator placed Art. 201 of the Criminal Code of Ukraine
in the section on criminal offenses in the field of economic activity, thereby
determining the family object of the composition of smuggling protected by criminal
law public relations to ensure economic activity in Ukraine. It is recognized that the
social and criminal legal role of smuggled items is determined by their
characteristics. It has been proved that the smuggling of explosives, radioactive
materials, weapons or ammunition (except for smooth-bore hunting weapons or
ammunition), parts of rifled firearms primarily encroach on public relations in the
field of public safety, and not in the field of economic activity as their legislator.

It has been established that the composition of smuggling under Art. 201 of the
Criminal Code of Ukraine, according to the design of the objective side, is formal,
that is, a socially dangerous act is a mandatory sign. Methods of concealing items
from customs control should include the use of specially made storage facilities
(caches) and other means or methods that make it difficult to detect such items;
providing one subject with the type of others; Submission to the Customs Authority
as a basis for the movement of items of forged documents or documents obtained

illegally or containing false information about the name of the items. It has been



established that the place of smuggling is the customs border, which coincides with
the state border of Ukraine, with the exception of the borders of the territory of
special customs zones. The borders of the territory of special customs zones are an
integral part of the customs border of Ukraine.

It has been established that the subject of smuggling is a physical sane person
who has reached 16 years of age, that is, a common subject. It has been established
that prosecution is possible only if the official has committed the criminal offence
under investigation, using only his official position. The illegal movement of
smuggled goods by an official across the customs border without the use of his
authority cannot be recognized as a qualifying feature of this criminal offense. At the
same time, it should be noted that the concept of «official» and «use of his official
powers» should be directly dependent on the commission of smuggling.

The third chapter «Criminological characterization of smuggling into Ukraine
and measures to prevent it» established that smuggling in Ukraine is a widespread
phenomenon, has long grown its early classical forms and is now one of the
components of organized crime in the economy. It is determined that among the
items defined in Art. 201 of the Criminal Code of Ukraine, weapons or ammunition,
parts of firearms and cultural property are most often transported across the customs
border. It is proved that the criminal offense under Art. 201 of the Criminal Code of
Ukraine should be attributed to criminal offenses with a high level of latency.

A significant number of factors, as well as the causes and conditions of
smuggling, which determine the characteristics of crime in this area. Some
circumstances that determine smuggling cannot be eliminated at this stage of the
development of society. Opportunities for their elimination are limited by objective
(existing level of scientific and technological development of the country, lack of
resources) and subjective factors (for example, moral and ethical convictions of
society or considerations of political expediency).

The criminological portrait of a modern smuggler can be described as follows:
a middle-aged person (from 26 to 40 years old) with secondary or higher education,
non-working, married and has children who are not previously convicted, commits a

crime, the responsibility for which is provided for in Art. 201 of the Criminal Code of



Ukraine, in order to gain benefits across the customs border of Ukraine and further
sale.

Social prevention measures are of some importance, which stimulate the
development of the economy, implement measures of influence indirectly, through
the growth of the well-being of citizens and the country as a whole. In view of this,
the system of general social prevention of smuggling should include measures of an
economic nature, measures of a social nature, measures of a normative (legal) nature,
measures of a cultural, educational and educational nature, measures of an
informational nature.

The study analyzed the main measures of special criminological prevention of
smuggling. They can be grouped into priority preventive measures against potential
smuggling and potential smugglers; strengthening the level of control over the
circulation of prohibited items; improving the activities of law enforcement agencies
to prevent smuggling into Ukraine; improving international cooperation, cooperation
of law enforcement agencies among themselves, as well as public, religious
organizations in the fight against the criminal offense under investigation.

Measures of individual preventive prevention include the activities of state and
public organizations to prevent the commission of a criminal offense by a particular
person, from whom it is very likely that a criminal offense can be expected to be
committed.

Key words: contraband, characteristic, object, criminal offense, weapon,

portrait of a criminal, technical means, economic activity, prevention, reasons.



