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Cenieon A. M. ButpeOyBaHHsS JIOKa3iB Yy TOCHOJApCbKOMY MpoIeci. —
KgranidikamiitHa HaykoBa mpatisi Ha IpaBax PyKOIMUCY.

Huceptanis Ha 3100yTTS HAayKOBOTO CTymeHsi jgokTopa ¢inocodii 3a
cnemanbHicTio 081 «IIpaBoy. Jlep:kaBHuil mongaTkoBuil yHiBepcurert, [pminb, 2023.

JlucepTaiito ~ MPUCBAYEHO  JOCTIKEHHIO  TPABOBOTO  PETYIIOBaHHS
BUTpeOyBaHHS JIOKa31B B rOCMOAAPCHKOMY MPOILIEC], a TaKOXK po3poOIli Ha 111l OCHOBI
pPEKOMEHIAIlii 3 YIOCKOHAJIECHHS BiMOBIIHUX 3aKOHOJIABYMX IMOJIOKEHb 1 MPAKTUKU
1X 3aCTOCYBaHHS.

Y Pozpini 1 «TeopeTuko-mpaBoBI 3acagud BHUTPEOYBaHHS JOKa3iB Yy
rOCIOJIAPCHKOMY TIPOIIECi», IO MPUCBIYCHHUNA OCTIHKEHHIO TEOPETUKO-TIPABOBUX
OCHOB BHTpeOyBaHHS JIOKa3iB SIK CKIJIAJIOBOi JOKa3yBaHHS Yy TOCIHOJAPCHKOMY
Opoleci, JOCTIKYIOTCS TIOHATTS BUTPEOYBaHHS JOKa3iB, MiCLE€ I1HCTUTYTY
BUTpeOyBaHHS JI0Ka3iB B CUCTEM1 IIpaBa, METa Ta MPUHIIUIKA BUTPeOyBaHHS JT0Ka31iB
Ta aHAJII3YETHCS ICTOPIsI PO3BUTKY IMPABOBOTO 3a0€3MEUCHHS BUTPEOYBaHHS JI0KA3iB.

Ha miacTaBi nociimkeHHS iCTOPUYHOI PETPOCIIEKTUBU PO3BUTKY MPaBOBOIO
3a0e3reueHHs] BUTPeOyBaHHS JI0Ka3iB 3alPOMOHOBAHO HOTO Mepioau3aillito, a came:

1) aHTHYHMN TIEPiO;

2) mepioJ1 3BUYa€BOIO MpaBa Ta AaBHbO(GEOJAIBHOTO CYI0BOTO MPOLIECY;

3) mepion JIMTOBCHKO-TIOILCHKOT TOOM Ta KO3aIITBa;

4) cynounHCTBO B mepiof nepeOyBaHHs YKpainu y ckmani Pociiicbkoi iMmepii
Ta Ha Teputopii [annunnm;

5) rocniogapchkuii mporiec B niepion nepedyBanns Ykpaiau y ckiani CPCP;

6) cydacHU# miepio] PO3BUTKY TOCIIOAAPCHKOTO MPOIIECY.

ABTOpPOM 3’4COBaHO, 110 T'OCIOJAPCHKE CYIOYMHCTBO 33 YaC CBOT'O PO3BUTKY
MPOUIIUIO TEpioau, MiJ dYac SKUX BIiOyBaBCS Mepexii BiJ 3MarajabHOI MOAEi
CYJIIOYMHCTBA JIO CJIiTY01 1 HABIAKH, IO BIATOBIIHO BUKIWKAJIO 3MIHH POJIEH CTOPIH
MPOIIECy Ta CYy y MpoIleci JTOKa3yBaHHS IO CIPaBi i 00YMOBIIOBAIO HASBHICTh UM
BIICYTHICTh IIpaB CyJy Ha BUTpeOyBaHHsS JOKa3iB 3a BJIACHOKO IHILIATUBOIO YM 3a

KJIOTIOTaHHSM CTOPIH.



Ha mincraBi 3po0sieHOr0 JOCHIKEHHS OYyJI0 TaHO aBTOPChKE BU3HAYCHHS
BUTpPeOyBaHHS J0Ka31B B FOCIOIAPCHKOMY TIPOIIECi.

ButpeOyBanHs 10Ka3iB B FOCHOIAPCbKOMY MpoIleci — 1€ il ocid, mo 0epyTh
y4acThb y CIpaBi, Ta Cyay, U0 MOJATal0Th Y OTPUMAaHHI JIOKa3iB Ta iXHil (ikcarii as
dbopmyBaHHS I0Ka30BOi 0a3u, HEOOX1HOI JJIsl BUPILIEHHS TOCIIOAapChKoi cripaBu. e
JO03BOJINTh MIJBUIIUTH SIKICTb MPABOTO PEryJIOBaHHS, 3a0€3MeYuTh €IUHE 1
OJIHO3HAYHE 3aCTOCYBAaHHS BIJIOBIIHUX MPABOBUX HOPM.

Ha mincraBi mpoBeneHoro aHaiizy OOIpYHTOBAHO HAyKOBUW MiAXiA [0
JI0Ka30BOTO TMpaBa SK MiAragy3i TOCHOJapChKOrO TMPOILECYaIbHOTO TpaBa, a o
BUTpeOYBaHHS JIOKa3iB, AK JIO OAHOro 13 I1HCTUTYTIB wiei migranysi. Takox
NPOTIOHYEThCS BHU3HAYMTH I1HCTUTYT BHUTPEOYBaHHS [IOKa3iB B TOCIHOJIAPCHKOMY
nporieci SK CHUCTeMY HOpPM, sSIKi BH3HAYAIOTh MIJACTaBH Ta TMOPSJOK BHUTPEOyBaHHS
JI0Ka3iB, CIOCOOM BUTPEeOyBaHHS JI0KA31B Ta 3aX0/AH MPOIECYaTbHOTO MPUMYCY Y pasi
npoIeCyaTbHUX MOPYIIEHBb TAKOI MPOIIECTYPH.

ABTOPOM apryMeHTOBaHO, IO B CY4YaCHHX yMOBaxX Ta 3 YpaxXyBaHHSAM
3aKOPJIOHHOTO JIOCBIY HE MOKHA a0COIIOTU3YBAaTU NMPUHIUI 3MarainbHocTl. Cya mae
3aJIMIIATUCh aKTUBHUM YYaCHUKOM TOCIOJApChbKOTO TMPOIECY, CIPSIMOBYBAaTH Ta
JIOTIOBHIOBATH JIOKA30BY JISUIBHICTD CTOPIH.

BcranomneHo, mo ocHOBHa MeTa BHUTpeOyBaHHS JOKa3iB CITIBIAAA€ 3 METOIO
JIOKa3yBaHHS — I1€ BCTAHOBJICHHS ICTHHU Yy TOCIIOJAPCHKIA CrpaBi, a came — (akKTiB
npenaMery JokasyBaHHs. DakylIbTaTHBHOIO METOI0 BUTPEOYBaHHS [IOKa3iB €
CIPHUSHHS CYAy CTOPOHAM B OTPUMaHHI THX JOKa3iB, SIKi MAalOTh iICTOTHE 3HAYCHHS
JUISL 35CyBaHHSI OOCTaBMH CHpaBU 1 HE MOXYTh OYTH OjepXaHi BiAMOBITHUM
YYaCHHKOM CTIPaBH CAMOCTIIHO.

Y Poznini 2 «MexaHi3M BUTpeOyBaHHS JOKa3iB y TOCIOAAPCHKOMY MPOIECI»
aBTOPOM  JOCIIKYIOTBCSI OCOOJIMBOCTI  TPABOBOTO MEXaHI3MY BHUTpPEOyBaHHS
JI0Ka3iB, TMPaBOBI TIJACTaBM BUTpPeOyBaHHS JIOKa3iB Ta TMPABOBIIHOCWUHU 3
BUTpeOyBaHHS 10Ka3iB Yy TOCIOJAPCHKOMY MPOLIECI.

ABTOpPOM pO3pOOJEHO BIaCHE BU3HAYEHHS MOHSITTS «MEXaHI3M BUTPEOYBaHHS
JIOKa3iB», MiJ SKUM PO3YMIEThCS CHCTEMa IMPABOBUX 3aC001B, OpPraHi3OBaHUX Y

MEBHIN MOCIIJOBHOCTI Ta CHOPSIMOBAHMX Ha OTPUMAaHHS Ha BHUMOTY CTOPIH YU 3a



IHILIATUBOIO CYyAYy JOKa3iB Ta IiXHIO (ikcaliro sl GopMyBaHHA OKa30BOi 0asw,
HEOOXIAHOI [JJs BHUPINIEHHS TOCHOJApPChbKOT CHpPaBU HA IMIACTaBl MPUHLUIIIB
rOCIOJIaPCHKOTO MPOLECY.

BpaxoByroun Te, IO CTPYKTYpHO MeEXaHI3M BHUTPeOyBaHHS JOKa3iB €
CKJIaZIOBOI0 MEXaHI3MY JOKa3yBaHHS, aBTOPOM MPONOHYETHCS PO3IIISIATA HACTYIHY
HOro CTPYKTYpY:

1) HOPMH FOCIOAApChKOI0 IPOLECYaIbHOTO NpaBa;

2) npolecyalibHl IOpUIUYHI (HaKTH;

3) rocrnoAapchbki MpouecyalibHi MPaBOBIIHOCHHHU.

ABTOp BHOKpPEMJIIOE HACTYyIIHI O3HAaKW TMPABOBIIHOCUH 3 BUTPEOYBAHHS

JIOKa3iB:

1) Taki BIIHOCHHH € PI3HOBUJIOM TOCIOJAPCHKUX TMPOIECYyaTbHUX
BIJTHOCHH;

2) 0a3yl0ThCsl HA HOPMaXx roCIoAapChKOro MpoIecyaabHOro MpaBa;

3) MarTh OCOOIMBUM Cy0’ €KTHUHN CKJIAJ: CyJ Ta 1HII YYaCHUKU CYJOBOTO
poIecy;

4) 00’€KTOM TPaBOBIIHOCHH 13 BUTPEeOYBaHHS JOKa3iB € pe3yJbTaTH il
YYaCHHUKIB CyJIOBOTO TPOLIECY;

5) 3MICTOM IIPaBOBITHOCHH 3 BUTPEOYBaHHS JI0KA3iB € IOPUIAWYHI IIpaBa Ta
000B’SI3KH 1X YJaCHHUKIB (CYO’ €KTIB).

ABTOp JTIOBOJUTH, IO CYO’€KTaMH MPABOBIAHOCUH 3 BUTPEOYBaHHs JTOKa3iB B
roCToJIapCbKOMY TIpOIleCi € Cya Ta IHIN YYaCHUKH cmpaBu. Poinb cyny y
3a0e3MeUeHH] MBUKOTO Ta BCEOIYHOTO PO3IIISIY CIIPaBU Mae OyTH aKTUBHOIO, aJie, B
TOW JK€ Yac TakKolo, IO MoBaXkae piBHI mpaBa ctopiH. Cya Mae mpaBo iHINIIOBATH
BUTpeOYBaHHS JJOKA3iB 32 BIACHOIO 1HII[IATHBOIO, alie KOJIO TAKUX CUTYaIlli Mae OyTu
YITKO BU3HAYEHO B TOCIIOIAPCHKOMY MPOIIECYaThbHOMY 3aKOHO/IaBCTBI.

Y Pozmini 3 «lIpoumecyanpHi o0cOOMHMBOCTI BUTpeOyBaHHA JIOKa3iB Yy
rOCIOAAPChKOMY TIPOIIECi» MpoaHaTI30BaHO BUTPeOyBaHHS JOKa3iB B 3apyODKHHX
KpaiHaX Ta B MDKHApOJHOMY KOMEpLIMHOMY apOiTpaxki, 3aX0Au MHpPOLEeCyaTbHOIrO
NpUMYCy 32 TOPYUIEHHS TMOPSAKY BUTpeOyBaHHS JOKa3iB Ta MOpoOiemMu

BUTPEOyBaHHS JOKa31B B FOCIOIAPCHKOMY MPOILIEC] 1 HUISIXU 1X BUPIIICHHS.



BuBueHHs 3aKOpIOHHOTO JOCBIAY JOBOAUTH, 10 MPUHIIMIN 3MaraibHOCTI 1
JTUCTIO3UTUBHOCTI, SIK1 JIeKaTh B OCHOBI T'OCIOAApPCHKOrO MPOIECY, HE 3aBaXKaloTh
cyny OpaTd akTUBHY y4YacTh Y JOKa30BiM [IJIBHOCTI, y TOMY YHCIl HUISXOM
BUTpeOyBaHHSI HEOOXITHUX JOKa3iB a00 HUISXOM 3aJ0BOJICHHS KJIOMOTAaHb CTOPIH
npo BUTpeOyBaHHS J0Ka3iB. HasBHICTh y Cyqy NMOBHOBa)K€Hb LI0JI0 BUTPEOyBaHHS
JI0Ka31B HE 3aMIHIOE, a TOTIOBHIOE MPOLECyalbHY AISIBHICTD 13 I0Ka3yBaHHA 0C10, SIKi
OepyTh y4acTh y crpaBi. 3a HassBHOCT1 PO3BUHEHUX IMPOLIECYaTbHUX MEXaHI3MIB, 1110
3a0€3MeuyIoTh MOCTIJOBHY pealli3allifo MPUHIUMITY 3MarajbHOCTi, HaBITh YaCTKOBE
MOCHJICHHSI POJIi CyJly y TOCIOJAapChKOMY IpOIIeCi HE Bele 10 MOPYIICHHS I[HOTO
0a30BOr0 y TOCIOAAPCHKOMY CYJOUYNHCTBI MPUHITUITY.

Ha mingcraBi mpoBegeHoro aHamizy O0yJso MirOTOBIECHO MOPIBHSJIBHY TaOJIMITIO
BUTpeOyBaHHs JI0OKa3iB sk crocid 3abesnedyeHHs nokasziB (cr.ct. 110-112 I'TIK) Tta
BUTpeOyBaHHs JOKa3iB AK OKpeMoi mpouecyanbHoi mii (cr. cr. 81, 811TTIK), ne
OCHOBHOIO BIJIMIHHOIO PHCOIO, SIKa JIO3BOJISIE PO3MEKOBYBATH I1i MIPABOBI MEXaHI3MHU
€ TIJACTaBM iX 3acTocyBaHHsA. ButpeOyBaHHS 10Ka3iB, sK crnoci® 3abe3nedeHHs
JI0Ka3iB 3aCTOCOBYETHCS, KOJU € MPUIYIIEHHA, 10 3aci0 JAOKa3yBaHHA MOXe OyTu
BTpaueHO, a0o0 30upaHHS YW TIOJaHHSA BIIMOBIIHUX JOKa3liB CTaHE 3rOJO0OM
HEMOXJIMBUM a00 yTPYIHEHHMM, TOAI SIK BUTpPeOyBaHHA JOKa3iB SK OKpeMa
IpoliecyajibHa Jisl 3aCTOCOBYETHCS 32 HEMOXKJIUBOCTI OTPUMATH JTOKa3U CAMOCTIHMHO.

ITIK Vkpainm He MICTUTh TOHITh «TOCIOJApPChKa TpoliecyaibHa
BIJIMOBIIAJIBHICTE» UM «IpOIeCyalbHa BIAMOBIIAIBHICTBY, aje I€ BUKIIOYAE
MOXXJIMBOCTI ~ ICHYBaHHS B  TOCIOJapChbKOMY TMporeci TOAIOHOTO  SBHIIA.
[IpouecyanpHi HOpMH, K 1 Oyab-sSKi TpPaBOBI HOPMH, MalOTh OyTH 3abe3medeHi
MOXIJIMBICTIO 3aCTOCYBaHHS 3axOJiB JEpPKaBHOIO TMPUMYCYy Ha BHUMAJOK IX
nopymeHnnas. B T'TIK Vkpaiau Takok BiJICYyTHE BH3HAYCHHS BiAMOBITAIBHOCTI 3a
MOPYIICHHS TIOPSAKY BUTPEOYBaHHS JI0Ka31B y TOCTIOAPCHKOMY MPOIIECI.

JlocmiguBIu  BCl MIAXOAW 10 PO3YMIHHS TOCIOAAPCHKO-TIPOIECYaTbHOT
BIAMOB1IAIbHOCTI, HAMOUIBII MOBHUM Ta TOYHHM BH3HAYEHHSM BIAMMOBI1ZAIBLHOCTI 3a
MOPYILICHHSI TOPSAJNKY BUTPEOYyBaHHS JOKa3iB y TOCIOJAPCHKOMY MpOLeci CHif
BBAXXKaTH TaKHWi: 1€ TepeadadeHi CaHKIISIMU TOCIOIapChKO-MPOILECyaTbHUX HOPM

HECTIPUATIMBI HACIIAKA MalHOBOI'O YW OPraHi3alliiHOr0 XapakTepy, SIKMX CTOpOHa



[0 CIpaBl 3a3HA€ y BHIMAJKaX SK HECYMJIIHHOI MOBEJIHKH, TaK 1 CKOEHOIO
MPaBOMOPYILIEHHS, IO CHPSAMOBAHI HAa YTBEPJKEHHS 3aKOHHOCTI Ta (POpMyBaHH:
MOBAXHOT'O CTABJICHHS /10 3aKOHY Ta CyAy 1 € THCTPYMEHTOM 3[1HCHEHHS 3aBIaHb
CYJIOUYMHCTBA.

VY I'TIK Ykpainu He Bperyjab0BaHO, UM 3a3HAYAETHCS B YXBaJll PO TUMYACOBE
BUJIYYEHHS JI0OKa3iB Miclie 30epiraHHsi TAMYacOBO BUJIYUYEHHX JOKa3iB, Ta 0COOM, Ha
SKUX TMOKJIQJIa€ThCs BIIMOBINANIBHICTD 3a 1X 30epekeHHs (epKaBHUIM BUKOHABEIh YU
Cyll), a TaKOXX TOPSJIOK TOBEPHEHHS iX BJIACHUKY. Tak0’Xk BBa)Ka€ThCS HEOOXITHUM
nepeadaunuT TMOBEPHEHHS PEYOBUX JOKa3iB Ta OpUTIHATIIB MHCBMOBHX 1
€JIEKTPOHHUX JI0Ka31B 0CO01, y sIKOT BOHU OyJIM BHIIy4eHI1, O€3 i1 KJIOMOTaHHS.

3 ornsany Ha BHINI€3a3HAYCHE MPOMOHYETHCS BHECTH 3MiHM 710 4. 2 ¢T.134 T'TIK
VYkpainu, BUKJIABIIHU 11 B HACTYITHINA peAaKITii:

«2. B yxBajii Ip0 THMYAcOBE BWJIYUYEHHS JIOKa3iB JUIS JTOCTIIKCHHS CYyJIOM
3a3HAYAIOTHCS

1) moBHe HaliMEeHYBaHHA (711 OPUANYHUX 0Ci0) abo iM’s (Mpi3BUIIE, IM S Ta
no OarbkoBi) (mis ¢Gi3uyHuX 0ci®) ocoOu, B SAKOI 3HAXOIUTHCSA JIOKa3, ii
MICII€3HAXO/KCHHS (JIJ1s1 FOPUIUIHUX 0C10) ab0 MicIle MPOKUBAaHHS YU MepeOyBaHHS
(nnsa $i3uyHUX 0Ci0), MOMITOBI 1HIECKCH, 1IeHTU(IKAIIMHNN KO IOPUIUYHOI 0COOU B
€auHOMYy JIepKaBHOMY pEECTpl MIANMPUEMCTB 1 oOprasizamiii YKpaiHu, HOMepHU
3aco0iB 3B’SI3Ky Ta ajipeca eJIeKTPOHHOI MOIITH, 32 HAsIBHOCTI;

2) Ha3Ba ab0 OMKC MUCHbMOBOTO, PEYOBOI'0 YU €JIEKTPOHHOTO JTOKA3Y;

3) miACTaBu MPOBEICHHS MOTO TUMYACOBOTO BUITYUCHHS;

4) KOMy 1OpYy4Ya€eThCsl BUITYYCHHS;

5) micue 30epiraHds TAMYacOBO BUITYUYEHUX JI0KA31B;

6) ocobm, Ha AKUX TOKJIAIA€THCS BIAMOBIMANBHICTD 32 30€PEKEHHS] THMYACOBO
BWJIYYCHHUX JIOKa31B;

7) OPSAIOK TTOBEPHEHHSI TAMYACOBO BUITYYCHHX JOKA31B BIACHHUKY.)

KarouoBi caoBa: BuTpeOyBaHHA  JOKa3iB, TOCMOJapCchka  IPaBOBa
BIIMOBIANIBHICTh, TOCHOJAPCHKHI  TPOIIEC, JOKAa30B€ IMPaBo, JOKa3yBaHHS,

3a0€3MeueHHs]  JOKa3iB, 3aX0Jud MPOLECYyalbHOTO MPUMYCY, MDKHApOIHUM



KOMEpLIMHUN apOiTpaxk, HOpMa MpaBa, MPAaBOBUM MEXaHI3M, MPaBOBUI MPUHIIUIIL,

IOPUANYHHUN PaKT.

SUMMARY

Selivon A.M. Demand for evidence in commercial proceedings. — Qualifying
scientific work on the rights of the manuscript.

Dissertation for the degree of Doctor of Philosophy in the speciality 081 «Law».
State Tax University, Irpin, 2023.

The dissertation is devoted to the study of the legal regulation of the discovery
of evidence in commercial proceedings, as well as the development of
recommendations for improving the relevant legislative provisions and practice of
their application.

In Chapter 1 "Theoretical and Legal Foundations of Discovery of Evidence in
Commercial Proceedings”, which is devoted to the study of the theoretical and legal
foundations of discovery of evidence as a component of proof in commercial
proceedings, the author examines the concept of discovery of evidence, the place of
the institution of discovery of evidence in the system of law, the purpose and
principles of discovery of evidence, and analyses the history of development of legal
support for discovery of evidence.

Based on the study of the historical retrospective of the development of legal
support for the discovery of evidence, the author proposes its periodisation, namely:

1) the ancient period;

2) the period of customary law and ancient feudal court proceedings

3) the period of the Lithuanian-Polish period and the Cossacks;

4) court proceedings during the period when Ukraine was part of the Russian
Empire and in Galicia;

5) economic proceedings during the period when Ukraine was part of the USSR;

6) the modern period of development of the economic process.

The author finds out that in different periods of development of economic
proceedings in modern Ukraine, there have been transitions from the adversarial

model to the investigative model and vice versa, which accordingly caused changes



in the roles of the parties to the proceedings and the court in the process of proving a
case and determined the presence or absence of the court's right to request evidence
on its own initiative or at the request of the parties.

Based on the study, the author gives the author's own definition of discovery of
evidence in economic proceedings.

The discovery of evidence in economic proceedings is the actions of persons
involved in a case and the court which are aimed at obtaining evidence and recording
it to form the evidence base necessary for resolving an economic case. This will
improve the quality of legal regulation and ensure uniform and unambiguous
application of the relevant legal provisions.

Based on the analysis, the author substantiates a scientific approach to evidence
law as a sub-branch of economic procedure law, and to the discovery of evidence as
one of the institutes of this sub-branch. The author also proposes to define the
institute of discovery of evidence in economic proceedings as a system of rules which
determine the grounds and procedure for discovery of evidence, methods of
discovery of evidence and measures of procedural coercion in case of procedural
violations of such procedure.

The author argues that in modern conditions and with due regard to foreign
experience, the adversarial principle cannot be absolutised. The court should remain
an active participant in the economic process, direct and supplement the evidentiary
activities of the parties.

The author establishes that the primary purpose of discovery of evidence
coincides with the purpose of proof - it is to establish the truth in a commercial case,
namely, the facts of the subject matter of proof. The optional purpose of discovery is
to assist the court in obtaining evidence which is relevant to establishing the
circumstances of the case and which cannot be obtained by the relevant party to the
case independently.

In Section 2 "The Mechanism for Recovering Evidence in Commercial
Proceedings", the author examines the peculiarities of the legal mechanism for
recovering evidence, the legal grounds for recovering evidence and legal relations

related to the recovery of evidence in commercial proceedings.



The author has developed his own definition of the concept of "mechanism of
discovery of evidence", which is understood as a system of legal means organised in
a certain sequence and aimed at obtaining evidence at the request of the parties or at
the initiative of the court and recording it to form the evidence base necessary for
resolving an economic case on the basis of the principles of economic procedure.

Taking into account that structurally, the mechanism of discovery of evidence is
a component of the mechanism of proof, the author proposes to consider the
following structure:

1. rules of economic procedural law;

2. procedural legal facts;

3. economic procedural legal relations.

The author distinguishes the following features of legal relations for the
discovery of evidence:

1. such relations are a type of economic procedural relations;

2. are based on the rules of economic procedure law;

3. they have a special subject composition: the court and other participants of the
court proceedings;

4. the object of legal relations for the discovery of evidence is the results of
actions of the parties to the court proceedings;

5. the content of legal relations for the discovery of evidence, as well as any
other legal relations, is the legal rights and obligations of their participants (subjects).

The author proves that the subjects of legal relations for the discovery of
evidence in commercial proceedings are the court and other parties to the case. The
role of the court in ensuring a prompt and comprehensive consideration of a case
should be active, but at the same time respectful of the equal rights of the parties. The
court has the right to initiate the discovery of evidence on its own initiative, but the
range of such situations should be clearly defined in the commercial procedure
legislation.

Section 3, "Procedural Peculiarities of Discovery of Evidence in Commercial
Proceedings", analyses discovery of evidence in foreign countries and in international

commercial arbitration, measures of procedural coercion for violation of the



procedure for discovery of evidence, and problems of discovery of evidence in
commercial proceedings and ways to solve them.

A study of foreign experience shows that the principles of adversarial and
dispositive nature underlying commercial proceedings do not prevent the court from
taking an active part in the evidentiary process, including by requesting the necessary
evidence or satisfying the parties' requests for evidence. The court's power to order
evidence does not replace but rather complements, the procedural activities of the
persons involved in the case. If procedural mechanisms are developed to ensure the
consistent implementation of the adversarial principle, even a partial strengthening of
the role of the court in commercial proceedings does not lead to a violation of this
fundamental principle in commercial proceedings.

Based on the analysis, the author prepared a comparative table of discovery of
evidence as a means of securing evidence (the Articles 110-112 of the Commercial
Procedure Code of Ukraine) and discovery of evidence as a separate procedural
action (the Articles 81, 81! of the Commercial Procedure Code of Ukraine), where
the main distinguishing feature that allows distinguishing between these legal
mechanisms is the grounds for their application. Discovery as a means of securing
evidence is applied when there is an assumption that the means of proof may be lost
or that the collection or submission of relevant evidence will become impossible or
difficult in the future, while discovery as a separate procedural action is applied when
it is impossible to obtain evidence on its own.

The Commercial Procedural Code of Ukraine does not contain the concepts of
"commercial procedural liability" or "procedural responsibility", but this excludes the
possibility of such a phenomenon in commercial proceedings. Procedural rules, like
any other legal norms, should be provided with the possibility of applying state
coercive measures in case of their violation. The Commercial Procedural Code of
Ukraine also lacks a definition of liability for violation of the procedure for obtaining
evidence in commercial proceedings.

Having examined all the approaches and understandings of economic procedure
liability, the most complete and accurate definition of liability for violation of the

procedure for obtaining evidence in economic proceedings is as follows: these are



adverse property or organisational consequences provided for by the sanctions of
economic procedure rules which a party to a case suffers in cases of both dishonest
behaviour and a committed offence, and which are aimed at establishing the rule of
law and fostering respect for the law and court and is a tool for fulfilling the tasks of
the judicial system.

The Commercial Procedural Code of Ukraine does not regulate whether the
decision on temporary seizure of evidence shall specify the place of storage of the
temporarily seized evidence, the persons responsible for its storage (bailiff or court),
as well as the procedure for returning it to the owner. It is also considered necessary
to provide for the return of material evidence and originals of written and electronic
evidence to the person from whom they were seized without his or her request.

Taking into account everything mentioned above, it is proposed to amend part 2
of the Article 134 of the Commercial Procedural Code of Ukraine, setting it out in the
following wording:

"2. The decision on temporary seizure of evidence for examination by the court
shall specify:

1) full name (for legal entities) or name (surname, name and patronymic) (for
individuals) of the person in possession of the evidence, its location (for legal
entities) or place of residence or stay (for individuals), postal codes, identification
code of the legal entity in the Unified State Register of Enterprises and Organisations
of Ukraine, communication numbers and e-mail address, if any;

2) name or description of the written, material or electronic evidence;

3) grounds for its temporary seizure;

4) to whom the seizure is entrusted;

5) place of storage of temporarily seized evidence;

6) persons responsible for the storage of temporarily seized evidence;

7) the procedure for returning temporarily seized evidence to the owner."

Key words: discovery of evidence, commercial legal liability, commercial
procedure, evidentiary law, proof, provision of evidence, measures of procedural
coercion, international commercial arbitration, rule of law, legal mechanism, legal

principle, legal fact.
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