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Y ngucepramii Ha OCHOBI aHajizy KPUMIHQJIBHOTO IPOIECYyaTbHOTO
3aKOHO/JABCTBA YKpaiHM Ta MPAKTUKH HOTO 3acCTOCYyBaHHS, HAyKOBUX IIpallb
BITUM3HSHUX Ta 3apyOLKHMX YYEHHMX, Y3arajlbHEHHsS EMIIPUYHUX JIaHHX,
3JIHCHEHO KOMILJIEKCHE AOCTIIPKEHHS! KpUMIHAIBHOTO MIPOLECYaTbHOTO MEXaHI3MY
3a0€3MeUYEeHHs] KOHCTUTYLIMHUX MpaB OCOOM MpHU MPOBEAEHHI y ii JKUTIl YH
IHIIOMY BOJIOJIIHHI CIIIYUX (pO3IIyKOBUX) nii. JloBeneHo, 110 KOHCTUTYIIIHHI
mpaBa 0OCOOM B KPUMIHAJIBLHOMY TMPOBADKEHHI CIIJI PO3YMITH SK CYKYIHICTh
3aKpIMICHUX i perIaMeHTOBaHUX KpUMiHAJIbHUM pOIEeCyaTbHUM
3aKOHOJJABCTBOM YKpaiHW TmpaB 1 CBOOOJA, SKUMH HAIUISIIOTHCS yYaCHUKHU
KPUMIHAJIBHOTO TMPOBA/KEHHS [UJIl 3aXHCTY CBOiX 3aKOHHUX IHTEpECIB 3
ypaxyBaHHSM OOMEKEHb, YCTAHOBJIEHUX 3aKOHOM.

[IpoanasizoBaHO OCHOBHI HOPMATHBHO-TIPABOBI JIOKYMEHTH, IO 3aKPIILTIOIOThH
Ta rapaHTyIOTh JOTPUMAaHHS KOHCTUTYLINHUX MpaB 0coOOU NpU MPOBEAEHHI CIIYUX
(pO3IIYKOBHX) il y JKWATII, BU3HAUYEHO TMOHSTTS KOHCTUTYIIWHUX TpaB ocoOu B
KPUMIHAJIbHOMY TPOBAKEHHI. 3aJ€KHO BIJ XapaKTepy CYCHUIbHUX BIJIHOCHH, SIKI
BOHM BIJJOOPaXKarOTh, KOHCTUTYIIIMHI TpaBa KiIacH(IKOBAaHO HA TakKi TpyNH, SK:
IPOMAJITHCHKI (OCOOUCTI), MOMITUYHI, EKOHOMIYHI, COIIaIbHI, KYJIBTYpPHI, EKOJIOT1YHI.
3po0JeHO BHCHOBOK, IO Y KPHUMIHAJIbHOMY NpPOBA/KEHHI LIEHTpalbHE MICIE B
CHUCTeMi TIpaB JIIOAWHM TIOCIIAalOTh TPOMAISHCHKI (OCOOHMCTI) TipaBa, SKI €
TIEPIITIOOCHOBOIO MPABOBOTO CTATyCy JOAWHM 1 rpomansauHa. Cepen i€l kaTeropii
NpaB MiJ 4Yac MPOBEACHHS CIITUUX (PO3UIYKOBUX) JiH y KHUTI OCOOM HaANOLIbII
Ypa3IMBUMH, TOOTO TaKMMH, IO MOTPEOYIOTH MEPIIOYEProBOro 3a0e3MeUueHHs,

OXOPOHHU Ta 3aXUCTY, € MpaBa Ha >KUTJIO Ta MOro HEAOTOPKAHHICTh, HEBTPYYaHHS B



ocoOucTe 1 CIMEWHE XHTTS, HEJOTOPKAHHICTh IMpaBa BiacHOCTI. OcoOGIMBOCTAMU
3a3HaUYCHUX KOHCTUTYLIMHHUX MpaB € iX YiTKa [MpaBOBa peryiaMeHTaIlisl, CaMOCTIHHA
peaizaliisg KO)KHUM YYaCHUKOM CJIITYO1 /i1, HasBHICTh CHEIaJbHOIO JAEPKaBHOTO
MeXaHi3My 3a0e3MedyeHHs. 3MICT BIAMOBIIHUX KOHCTHUTYLIWHUX TIpaB Ta ix
3akpituieHHss B KIIK VYkpainu 3amexaTh BiJi BUMOT PO3KPUTTS KpUMIHAIBHHUX
MIPaBOIOPYIICHh 1 HEOOXIJHOCTI HaJaHHS TapaHTId yYacHUKAM KPHUMIHAJIBHOTO
MIPOBAKEHHS MIOJI0 peatizarlii iX mpas.

JlocmipKeHO TUTaHHS JOMYCTUMOCTI OOMEXKEHHS KOHCTUTYIIMHHX TIpaB
ocoOM MpHU TPOBEACHHI BIAMOBIIHUX CIIIYUX T Yy KUTJIL OocoOM, sIKE Mae
3MIACHIOBATUCA HA MIACTaBl 3aKOHY, IOPUIMYHUX MPOUEAYP, 3 AOTPUMAHHIM
3arajlbHOi YMOBHM HEBIJI’€MHOCTI CHCTEMH OCHOBHMX IpaB 1 cBoOoja. Ha migcraBi
aHami3zy pimeHb €BpONEHCHKOro Cyay 3 MpaB JIOJWHA BU3HAYEHO KPUTEPIi
JIOTTYCTUMOCTI OOMEXEHHSI KOHCTUTYI[IMHUX IpaB TpHU MPOBEACHHI CIITUUX
(pO3UIYKOBUX) J1H Y KUTII1 UM 1HIIIOMY BOJIOJIHHI OCOOH.

PO3KpHUTO CyTHICTh KOHCTUTYLIMHOIO MpaBa Ha HEIOTOPKAHHICTh JKUTIA YU
IHIIIOTO BOJIOMIHHS 0coOu. BrokpemiieHo Taki popMu MPOHUKHEHHS J0 KUTJIA YU
IHIIOTO BOJIOJIHHS OCOOM, $IK 3aKOHHE Ta HE3aKOHHE, JaHO BU3HAYCHHS
HE3aKOHHOMY TPOHUKHEHHIO JI0 JKWTIA. AKIEHTYEThCS yBara Ha Ppi3HIA
MpolieCyalbHIN perjaMeHTalli orjsay, OOIyKy Ta 1HIIMX CIAYUX AiH, sIKI MOXe
OyTHU MPOBEJICHO Yy KUTJI YU 1HIIOMY BOJIOAIHHI 0coOM. J[oCHiIKEeHO FOpHUANYHI
ACMEKTU KaTeropli OKUTIIOY», «IIyOJIYHO HEJAOCTYITHE MICIIE», HAroJIONIYyEThCS Ha
(bakTUYHIA 1EHTUYHOCTI IUX TOHAThH, IO € HEAOLUILHUM y HOPMI 3aKOHY Ta
MIJJISTa€e BiJIMOBITHOMY KOPETYBaHHIO.

[TpoananizoBaHO CYTHICTh KOHCTHTYLIHHHUX IpaB 0coOM Ha HEBTPYYaHHS B
MIPUBATHE XUTTSA Ta HEAOTOPKAHHICTh MpaBa BJIACHOCTI, @ TAKOX OCOOJUBOCTI iX
peasizallii Ta 0OMeXKEeHHS T1J] 4ac MPOBEASHHS CIiTUnX (PO3IIYKOBHX) AiHl Y KUTI1
ocoou. CdopMynboBaHe BIacCHE TMOHATTS OOMEXKEHHS IIpaBa BIACHOCTI. 3
ypaxyBaHHSIM TOrO, IO Maibke KOXKHa ciijya (pO3IIyKoBa) il MOXeE
CYIIPOBOJIXKYBATHUCS JIEPKABHUM TIPUMYCOM Ta OOMEXKYBaTH KOHCTHTYIIIHI TpaBa

MEBHOTO YYaCHHWKA KPUMIHAIBHOTO MPOBAKEHHS, CIIAUUNA Ta TPOKYpOp MAaroTh



OpUAUISTH 0COOIMBY yBary MpolecyaibHId peraaMeHTalli Takux [, HasBHOCTI
MiCTaB A X MPOBEACHHS, CaMOMY TOPSAKY MPOBEACHHS, KOy OCiO, SIKUX CIiJT
3aTy4UTH, O€310CepeTHRO MOTPeO1 B MEBHIM CIIiaUii (PO3LIYKOBIH) 1T AJ1s PO3KPUTTS
KPUMIHAJIBHOTO MPABOMOPYIICHHS 1 BUKPUTTSI BUHHHX.

JloBeneHo, M0 TOPYUICHHS KOHBEHIIIMHUX 3000B’S3aHb MpU IMPOBEJCHHI
OKpeMoi cliauoi (po3lIykoBoi) Jii Oe3MmocepelHhO CIIOTBOPIOE BECh IMPOIIEC
JoKa3yBaHHs, (HOpMyBaHHsS J0Ka30BOi 0a3d B KPUMIHAIBHOMY TPOBA/KEHHI, a B
MOJIAJIBIIIOMY — JIOCHIJDKEHHS JOKa3iB IiJ] Yac CYAOBOTO PO3IJIIAY Ta iX OIIHKY
cynoMm. OTpuMaHHS J0Ka3iB 3 MOPYUICHHSIM IpaB JIIOJMHU MO30aBIsiE€ iX KPUTEPIIO
JIOITyCTAMOCTI 1 TPU3BOJUTE JO HEMOJIMBOCTI BHUKOPUCTAHHS JUIA JTOBEICHHS YU
CHPOCTYBaHHSA OOCTaBHH, 1110 MAalOTh 3HAYEHHS B KPUMIHATBHOMY TIPOBA/KEHHI.

3aificCHeHO aHaji3 MpolecyalbHOI perjaMeHTalli MPOBEACHHS CIIIUUX
(pO3IIYKOBUX) AiM y KUTII YM 1HIIOMY BOJIOJIIHHI OCOOH, iX IMiJICTaB, BIUITMBY Ha
dbopMyBaHHS JI0Ka30BOi 0a3um Ta BHUpIIIEHHS 3aBJaHb KPUMIHAJIBHOTO
MIPOBA/DKCHHS. AKIIEHTYEThCSI yBara Ha HEIONMYyCTHMOCTI SIK YCKJIATHEHHS
MPOLIETypU TPOBENICHHS CIIITUUX (PO3IIYKOBUX) Aiil, TaK ¥ OCIa0IeHHS rapaHTii
IpaB 1 3aKOHHHUX 1HTEPECIB YUACHUKIB CI1YOI i

VY3aranpHEHO Ta CHCTEMAaTH30BaHO BHUMOTH JI0 TPOBENEHHS  CIIAYUX
(po311yKoBHX) 11 y xKUTII 0coOu. 1o 3aransaux Bumor nposeaeHus C(P)[ y xutii
BiJIHECEHO: YHECEHHSI BIJIOMOCTEH MpO BUYMHEHE KpUMiHAIBHE MTPABOMOPYIICHHS B
€IuHui peecTp IOCYAOBUX PO3CIHiyBaHb, HASBHICTh MIJCTAB JJIS TPUUHSATTS
bOr0 pIlIeHHS (JAOCTATHICTh BIAOMOCTEH, IO BKa3ylOThb Ha MOXIJIHUBICTb
JOCSITHEHHS ii METH); AOTPUMAHHSI BCTAHOBJIEHOIO 3aKOHOM MOPSAKY MPUUHATTA
pimenns mpo mpoBenaeHHs meBHoi C(P)[, a Takok mig dvac ii IpOBEACHHS,
HaJEXHICTh Cy0’€KTa NpPOBENEHHA (CIIIYMI YU TPOKYpOp); PpO3’SICHEHHS U
3a0e3neyeHHs] MpaB Ta OO0OB’A3KIB ocobam, sKi OepyThb y HIA yyacTb Ta
nporecyanbHoro mnopsaky mnposenenns C(P)M; 3ab6opony mposeaennss C(P)[ y
HIYHUM Yac, 3a BUHATKOM HEBIJKJIAIHUX BUNAKIB; 3a0€3MeUYeHHs MPUCYTHOCTI M1

gac nposenenHs C(P)J] ocib, umi mpaBa Ta 3aKOHHI IHTEPECH MOXYTh OYyTH



oOMexxeHl abo mopymieHl; 3a0e3MedeHHs] Jep>KaBHUM TPUMYCOM; HAJEKHY
nporecyanbHy (ikcariro xoxy Ta pe3ynabrariB C(P)/.

o cnenianbHuX BUMOT 1110710 TipoBeaeHHs C(P)J] y sxuTiai ocobu BiTHECEHO
Taki: CHenu(iuHIiCTh METHU MPOBEIEHHS; OCOONMBICTh PEKBI3UTIB KIOMOTAHHS
CJIYOTO 4u Mpokypopa Ha npoBeaeHHs C(P)Jl, a Takox yxBainu CIig4oro Cyniii
Ipo J03BUI Ha 1 MPOBEACHHS; MOPSJOK MPOHUKHEHHS 1O KUTJIAa YU 1HIIOTO
BOJIOJIIHHA OcOoOM (yXBaJla CIIIUOTO CYZAai, AOOpOBLIbHA 3rofa, HEBIIKIIAIHI
BUIIAJIKK); CTPOK PO3TISAY CIITYUM CYJJer0 KionotanHs npo nposenenus C(P)
Ta 3aKpUTE MPHU LILOMY CYJIOBE 3acCilaHHs; O0OB’SI3KOBICTh Y4acTi CIIAYOr0 4
IPOKypOpa MpH PO3MIAAL CIAYUM CYIJCH0 BIAIOBIIHOIO KJIONOTaHHS; 4acoBE
OOMEKEHHS CTPOKY Jii yxBanu ciaimuoro cynnai Ha nposenenHs C(P)M; kuibkicHe
OOME)XXEHHsI TpaBa MPOHUKHEHHS JO JKUTJIAa YW 1HIIOTO BOJIOJIHHS OCOOWU;
ocoOnmBocTI yyacTi iHmUX oci6 mig vac nposenenns C(P)I; ocobmuBocTi
BU3HAHHS HEJOMYCTHUMHUMHM JIOKa3iB, 10 OYJIM OTPHMMAaHI MijJ 4Yac BUKOHAHHS
yXBaJU MpO JO03BUI HA MPOHUKHEHHS N0 KUTJIAa YW 1HIIOTO BOJOJIHHS ocoOu (Y
3B’SI3KYy 3 HEIIOMYIIEHHSM aJIBOKaTa; HEe MPOBEJEHHS MOBHOI TEXHIUHOI (ikcari
CYJIOBOTO 3acilaHHs NpH OpUMHATTI pimieHHd npo nposeneHHs C(P); y pasi
B1JIMOBH MPOKYPOPa MOTOAUTH KJIOIMOTAHHS CIIIT40TO 200 BIAMOBHU CJIITUOTO CYJIII
B 3a710BOJICHHI KitonoTanHs mpo nposeaeHus C(P)/I).

BuokpemiieHo Ta AOCHIKEHO eTaly 1010 IPUHHATTS PIIIEHHS Ta TPOBEACHHS
OOIIyKy B KHTJIl YM IHIIIOMY BOJIOJIHHI 0COOH, SIKI BKIIFOYAIOTh B ceOe€: MPUIHATTS
CJIITYUM TPOIECYaTbHOTO PIIICHHS MNP0 TMPOBA/PKEHHS OOIIyKYy Ta CKJIaJaHHs
BIJIMIOBITHOTO KJIOTIOTAHHS ¥ 3a0e3MeueHHsT HWOro JIOCTaTHBbOIO OOIPYHTOBAHICTIO
MaTepiaiaMu JOCY/IOBOTO PO3CIITyBaHHs; OTPUMAHHS MOTOJKCHHS MPOKypopa Ha
3BEpHEHHSI JO CJHiAYOr0 CyAJal 3 KIOMOTaHHAM TMpPO TPOBEACHHS OOIIYKY;
NpoIeCyalIbHE 3aKPIIUICHHST OTPUMAHOTO JO03BOJY CIITYUM CYAJCHO; MPOBEICHHS
obomyky BiamoBigHo a0 npunuciB KIIK Vkpainu; odopmieHHs pe3ynbTaTiB
MPOBEJICHOTO OOIIYKY y BUTJISAII MpoToKoy. [IpoaHanizoBaHO MpOOJIeMHI MUTAHHS

OJI0 HaJaHHA JOOPOBUILHOI 3roJd HA IPOHUKHEHHS JIO JKUTIA YU 1HIIOTO



BOJIOJIIHHS OCOOH, CITPOILEHOI MPOLETypH MPOBEACHHS CIAIIYNX (PO3IIYKOBUX) Jii y
pasi 3ro/ii OJTHOTO 13 CHIBBIACHUKIB JKHUTJIA HA 11 TPOBEICHHSI.

3BepTaeThCsl yBara Ha 1CTOTHICTh OOMEKEHHSI KOHCTUTYI[IMHUX MpaB 0coOu
M7 9ac TPOBEICHHS TaKOi HETJIAacCHOI ciigdoi [ii sk OOCTEeKEeHHS MyOIIYHO
HEJIOCTYITHUX MICIlb, JKMTJIAa YM 1HIIOTO BOJOJIHHSA Ta ii HEBIJAMOBIIHICTh
HOPMATUBHOMY 3MICTY YUHHOTO KPUMIHAJIHLHOTO MPOIECYaIbHOT'O 3aKOHO/1aBCTBA.

JlocnmipkeHO THTaHHA CYTHOCTI Ta 3MICTY JiSUIBHOCTI  yYaCHUKIB
KPUMIHAJIBHOTO MPOBAJKEHHS, K1 MPOBAATH M1l Yac JI0CYI0BOI0 PO3CIiyBaHHS
cia4i (po3NIyKoBi) Jii y *KUTJI1 YU 1HIIOMY BOJIOJIHHI 0COOU ab0 3alTydaroThesl 110
iX TpoBeAeHHs, 31McHeHO iX Kiacudikaiiio. HaronomeHno Ha NiABUILEHH] POl ¢
3HAQYCHHS CHIAY0ro, IMPOKypopa INOoJA0 3a0e3ledyeHHs ITOBHOIIIHHOI peai3ali
KOHCTUTYIIHHUX IpaB O0COOM MpHU MPOBEJAEHHI B il KUTJIl YU 1HIIOMY BOJIOJIHHI
OOIIyKY, OIJISIAY, CAAY0r0 €KCIEPUMEHTY Ta THIIUX CIITYUX (PO3LUIYKOBUX) i, a
TaKOX yJIOCKOHAJICHHS MPOIECyaIbHUX FapaHTii.

JloBeneHo, 10 MPOBEACHHS CHiAU0i (PO3IIYKOBOi) Al Y JKUTII OCOOM €
CKIaJHUM Ta TPYJOMICTKMM TMPOIECOM, €(EKTUBHICTh SKOTO Oe3MmocepeHbO
3aJIeKUTh BIJl MPaBWJILHOTO BU3HAYEHHS CKIIQAY MOro y4acHUKIB M pO3MOALTYy iX
O0OB’si3KIB. Y 3B’SI3Ky 3 IIUM CIIYUi, TPOKYpop Ui y4acTi B TPOBEACHHI
BIJIMOBIAHOI  CTiTuoi  (PO3MIYKOBOI) Jii Mae€ MpaBO 3allPOCHTH  CIICIIAICTIB.
Crnewianicra, KMl BOJIOAIE CHEIlaIbHUMHU 3HAHHSIMH, 3a1y4aloTh /10 y4yacTi B
cmauid  (po3UIyKOBiM) Mii y JKATII 0OCOOM, Yy TOPSAIAKY, YCTaHOBJICHOMY
KPUMIHAJIbBHUM TPOLECYaIbHUM 3aKOHOJABCTBOM, 33 HEOOXIIHOCTI BIIYMHUTH
YKUTIO, 1HIIE TPUMIIIEHHS Y BUIAJKY BIIMOBH BJIACHHUKA YU 32 MOTO BIJICYTHOCTI,
y pa3l BUSIBICHHS TMPEIMETIB, CXOXKMX Ha BHOYXOBI1 MPUCTPOi, a0 pEUOBHHH,
CX0XO0i Ha BUOYXIBKY, JUIsl CIPUSHHS y BUSBJIEHHI, 3aKpIIJIEHHI Ta BWJIyYEHHI
pedeit 1 JOKyMEHTIB, 3a0e3medeHHs Oe3MOoCepeIHbOl TEeXHIYHOT JOIMOMOTH
(ckmameHHsT cXeM, IUTaHiB, KpeclieHb, (ororpadyBaHHs TOIIO), PO3’SICHEHHS
BJIACTUBOCTEHN 1 0COOJIMBOCTEN BUSBJICHUX MPEIMETIB, IPOBEICHHS MOTIEPEAHBOTO
JOCTIPKEHHSI BUSIBIEHUX OO0’€KTIB, HaJaHHS CIIAYOMY KOHCYJbTalli 3 NMHUTaHb

IMpaBUJIBHOTO IIOBO/OPKCHHA 3 BHUABICHHMH IIPEAMETAMH, AOIIOMOI'H Hi)l gac



MOIIYKY CXOBAHOK, IPABHJIBHOTO OIKUCY B MPOTOKOJII BUITyYEHUX MPEIMETIB TOILIO.

3amydeHHs] CHeUiaNiCTIB-KPUMIHATICTIB, TOKCHKOJIOTIB, (papMalleBTiB Ta IH.
3HaYHO CKOpPOYY€ Yac TMPOBEJACHHS CJiauoi (PO3IIyKOBOi) i, MiABHUIINYE ii
Pe3yIbTaTUBHICTH TA €PEKTHUBHICTb.

BuokpemiieHo mpornecyanbHy Ta HEMpoIleCyaabHy (OpMU B3aEMOIT CI1TIUX
Ta CMiBPOOITHUKIB ONIEPATUBHOTO Tiapo3auty i yac nposenenus C(P)[ y sxutii.
VY3araibHeHO TpaBa Ta OOOB’S3KM YYaCHHUKIB CIIT40i (PO3LIYKOBOi) MiJ dac
MPOBEJICHHS BIAMOBITHUX TMpollecyadbHUX Miil. PO3KpuUTO mpoOJIeMHI acleKTH
B33a€MO/IIi CJIITYOTO Ta CHIBPOOITHUKIB ONEPATHUBHOIO MIAPO3ALTY NPU MPOBEACHHI
OOIIYKYy B JKUTJIl OCOOM. ¥Y3arajdbHEHO TMpaBa Ta OOOB’SI3KM IIiJO3PIOBAHOTO,
HOTEPIUIOro, SIKI Ma€ HOMY PO3’SICHUTH CHITYUN YU MPOKYpPOp INPH IMPOBEACHHI B
HOT0 KUTJI1 200 THIIOMY BOJIOJIIHHI CIIYUX (PO3IIYKOBHX) i,

Ha mizacraBi aHam3zy KpUMIHAIBHOTO MPOLIECYATLHOTO 3aKOHOJIABCTBA Y KpaiHU
JIOCHI/PKEHO TaKi BaKJIMBI Ta HEBII €MHI YMOBH MPOBEICHHS CIITUUX (PO3IIYKOBHX )
Jil y JKATII 4Yd IHIIOMY BOJIOAIHHI OCOOM, SIK 3aKOHHICTh, OOIPYHTOBAHICTb,
JOIUTBHICTh, ©(EKTHUBHICTh Ta BHOKpEMJIEHO ix ckiajosi. [IpoanamizoBaHO
CMIBBIJHOIIEHHS! 3aKOHHOCTI Ta JOLUIBHOCTI B KPUMIHAJILHOMY IMPOBAKEHHI.
BuokpemsieHO MpUYMHU 3JI0BKMBaHb MPAI[IBHUKIB OPraHiB pPO3CIiTyBaHHS TPH
MPOBENICHHI CIITYMX (PO3NIYKOBHX) Al Y ®KUTJII UM 1HIIOMY BOJIOJIIHHI 0CcO0H, iX
CyO’€KTHBHI Ta 00’ €KTUBHI (PAKTOPH.

Po3mexkoBaHO mporecyanbHi TOPYIICHHS TMpPU TPOBEICHHI BiJMOBIIHUX
CIIYUX i 3a TaKMUMU KPUTEPISIMHU, SIK: TOPYIICHHS 3aKOHY CIIAYUM MpH
CKJIaJaHH1 KJIOMOTAaHHS MNP0 MPOBEACHHS CHII4Y0i (pO3LIYKOBOI) Hii Yy KUTINI;
MOPYIICHHS, SKI JIOMYCKAIOTHhCS CIIYUM CYAJCI0 TPH PO3MIISIAL Ta BUPIIICHHI
KJIOMOTaHb MPO MPOBEAEHHS CHIAYMX (PO3LIYKOBUX) MIHA y KUATII; MOPYIICHHS
MPOIIECYATHHOTO TOPSNIKY MPOBAHKEHHS CIIAYUX (PO3NIYKOBHX) T y KUTII,
NMOpyIIeHHST Tpouenypu odopmieHHs Tmiepebiry Ta pe3ysibTariB  CliAdol
(po31IyKoBO1) 1ii Y )KHUTIIL.

Hocnimxeno (QyHKIIOHATIbHE TPU3HAYEHHS MEXaHi3My 3a0e3neueHHs

KOHCTUTYIIHHUX TpaB JIOJUHU TPHU MPOBEACHHI CIITUMX (PO3IIYKOBHUX) M1 y



KUTJIl YU 1HIIOMY BOJIOAIHHI 0COOM Ta BUOKPEMJICHO HOTO CTpyKTypy. Ha mincrasi
aHalizy HAyKOBUX JDKEpeNl HaJaHO BH3HAUEHHA TIOHATTS  3a0e3meueHHs
KOHCTHUTYIIHHUX TIpaB 0COOH IMPH MPOBEACHHI CIITUUX (PO3IIYKOBUX) TN Y KUTII
YU 1HIIOMY BOJIOAIHHI 0coOH. 3pO0JIEHO BHCHOBOK, ITI0 MEXaHi3M 3a0e3medcHHs
KOHCTUTYI[IHHUX TMpaB Ma€ CTaTUYHY Ta JWHaAMIYHy CTpykTypu. CraruyHa
PO3KpUBA€E BHYTPIIIHIO Oy/I0BY 3a3HAYEHOTO MEXaHi3My, OKpEM1 MOro eJIeMEHTH B
€IHOCTI, a JUHAMIYHa PO3KPHBAE B3a€EMOOOYMOBJICHE (YHKIIIOHYBaHHS BCIX
CTPYKTYPHHUX €JIEMEHTIB, KOKEH 3 SIKUX Ma€ CBO€ (DyHKI[IOHAJIbHE IPU3HAYCHHS, 3
METOI0 CTBOPEHHS ONTUMAJIbHUX TIPABOBHUX YMOB [IJIi HAWOIIBII TTOBHOTO
KOPHUCTYBaHHS JIFOAUHOIO COIIAIbBHUMH OJIaraMm.

3 ypaxyBaHHSIM aHaji3y KPUMIHAJIGHOTO IMPOLIECYaTbHOTO 3aKOHOJABCTBA
VYkpainu npoaHasli3oBaHO €JIEMEHTH CTaTUYHOI CTPYKTYPU MEXaHi3My 3a0e3MeueHHs
KOHCTUTYIIWHUX TPaB 0COOW MPU MPOBEACHHI CIIMUUX (PO3IIYKOBUX) A1 Yy SKUTII,
Takl sIK: HOPMAaTUBHA OCHOBA; CYO’ €KTH BJIQJIHUX MMOBHOBAaXKEHb, SIKI 3a0€3MeUyIOTh
pearizaliito YMHHAX TPOIECyaTbHIX HOPM ITI0JI0 OXOPOHH Ta 3aXHCTy MpaB ociO, y
SKUX TIPOBAJSATHCSA UM SIKI 3ay4aroThCs 10 IMPOBEICHHS BIAMOBIIHUX JIiH; 00’ €KTH
(cy0’exkTUBHI MpaBa, a TaKOXX OXOPOHIOBaHI 3aKOHOM IHTEPECH O0cCi0, Yy SKHUX
MPOBAASATLCS YU SIKI 3aTy4arOThCsl JIO MPOBEJACHHS CIITYMX (PO3IIYKOBUX) il y
YKUTII); TIpoLIeypa peaizallli, OXOPOHH Ta 3aXMCTy KOHCTUTYIIMHUX MpaB 0coOu
IPU IPOBEACHHI CIIYUX (PO3IUIYKOBHUX) 1M Y KUATIL.

JloBeneHo, 10 CHUCTEMa TMPOIECyalbHUX TapaHTId MpaB Ta 3aKOHHUX
IHTEpPECIB YYaCHUKIB CHiA40i (pO3NIIYKOBOI) Mii CHpHUSE CIIAYOMY, MPOKYPOPY,
CITAYOMY CYJIJl Ta aJBOKATy-3aXMCHUKY Y BU3HAUYCHHI HAMOUIBIIMX I[IHHOCTEH,
Onar Ta iHTEpeciB 0cO0H, AKI MAIOTh NMepeOyBATH 1111 OXOPOHOIO JIEP>KaBH 1 3aKOHY,
a TaKOX HANPSAMKY, y AKOMY 3a3Ha4€Hl opraHu 1 ocoOu 3000B’s13aH1 3/1IMCHIOBATH
NOKJIaJeHl Ha HUX (PyHKUII BIAHOCHO NMEBHMX YYAaCHHUKIB CIII40i Iii. 3poOieHo
BHUCHOBOK, 1110 TIPOIIECYyaJIbHI TapaHTii Mij 9ac MPOBEAEHHS CIITINX (PO3ITYKOBHX)
JIA y KUTI JOUUIBHO TOJUIMTH Ha Ti, 10 Peali3ylOThCsl B JISJIBHOCTI BJIATHUX

CyO’€KTIB, Ta TapaHTIi, IO PeaTi30BYIOThCS B AisUTbHOCTI 1HIUX ydacHukiB C(P)/l.



BusHaueHo BuAM BIANOBIJAIBHOCTI 3a TMOPYIIEHHS BHMOI 3aKOHY 1
3aIOISTHHS IIKOJIM 1] Yac MPOBEACHHS CIia4uoi (pO3UIyKOBO1) All y JKHUTI1 OCOOH.
3a3HayeHo, MO0 MOPYIIEHHS HOPM KPUMIHAIBHOTO MpoliecyalbHOro mpaBa abo
HEBUKOHAHHS TPOIECYaTbHUX OO0OB’S3KIB YYACHHUKOM CIIT40i (pO3IIyKOBOT) il
MEePEBAXKHO YTBOPIOIOTh KPUMIHAJIbHE MPOIIECyadbHEe MPABONOPYIICHHS.

JocmimkeHo 0cCOOJMBOCTI HArISAOBOI  JISJIBHOCTI  TPOKypopa Yy  XOi
OPOBEJACHHS CHiguuX (pO3MIYKOBHUX) M y JKWTII, BHOKPEMJICHO HOro
MMOBHOB&)KCHHSI, OCHOBHI KPUTEPIi OIIHKK €(PEKTUBHOCTI MPOKYPOPCHKOTO HATJISATY
3a JIOJEpKaHHSM 3aKOHIB Yy [ISUIBHOCTI OpraHiB pO3CHiAyBaHHS IMiJ 4ac
npoBeJeHHs ciaiquux Aid. [IpoaHanizoBaHO aJirOpUTM [ TPOKypopa SIK Mij] yac
3MIACHEHHS] HArJisaay 3a 3aKOHHICTIO 1 JOLIIBHICTIO 3aIlJIJaHOBAaHUX CIIITYUM
cmauux (pOo3LUIyKOBHX) J1M y KWTII, TaK U MMiJ 4ac HArJsay 3a X MPOBEACHHSM, Y
TOMY YHUCJ1 MPOBEJCHUX Yy HEBIAKIAIHUX BHUMaAKax 0e3 yXBaJd CIIAYOTO CYIIl
a00 3a BIJICYTHOCTI IOOpOBUIBHOT 3r0/IM 0OCOOW HA TPOHUKHEHHS Y KHUTIIO.

AKIIEHTOBaHO yBary Ha OCOOJMBOMY 3HAQU€HHI KOHTPOJIO 3a JIETITUMHICTIO
BTPyYaHHS B TIpolleC peaiizaiii OKpeMHX KOHCTHTYIIMHMX TIpaB IIiJl Yac
MPOBENCHHS CHIAUUX (PO3LIYKOBUX) Ta HETJACHUX CIHIAYMX (PO3LIYKOBHUX) AN y
KUTI1 Ta KOHTPOJTIO 32 3a0€3MeYeHHSIM 1X 3aXUCTY, SIKUM BUKOHYE CIIIUUMN CyIA.
BusnayeHo anroput™m giil CHIAYOTO CyAJ1 TIONO TEPEBIPKM TMIACTaB IS
MPOHUKHEHHS /10 JKUTJIAa YU 1HIIOTO BOJIOJAIHHS OCOOM, MPOBEICHHS HETJIACHUX
cmauux (pO3IIyKOBUX) MM y KUTII. Y3aradbHEHO NPUYMHU BIIMOB CIIIYUM
CYIJICI0 Yy 3a70BOJICHHI KIOMOTaHb CIITYOr0 WIOAO TPOBEIACHHS CIIiAUUX
(pO3LIYKOBUX) M1 Y JKUTIIL.

[IpoananizoBaHO  TPOIECYaIbHUM  CTAaTyC  3aXHMCHHUKA-aJBOKaTa  MpHU
NPOBENCHHI CIIIUUX (PO3MIYKOBHX) Aill y XuTii. 3poOJeHO BHUCHOBOK, IO
NUTaHHS WOTO JOMYCKY /0 Y4acTi B CIOAUMX JIX Y JKUTI1 BUPILIYETHCS 3aJE€KHO
BI BHUAY CIHiq40i Jii Ta MNpOLECyalbHOTO CTAaTyCy OCOOM, y MKHUTJI SKOi
MpPOBAAUTLCS TEBHA Ciia4a Jis. 3BakKaloud Ha TMpolecyalbHl CTpaTerii,
BU3HAYCHHS 3aBJaHb Ta CIIOCOOIB iX JOCATHEHHS HAa OKPEMHX €Tamax MpOBEICHHS

cmiauoi (po3nIykoBOi) il Y KUTII BUOKPEMJICHO MOXJIUBOCTI (ITOBHOBA)KEHHS)



3aXMCHHUKA-a/IBOKaTa Ha MOYaTKOBOMY €Taml Takoi Jii, eTami MpOBEACHHS Ta Ha
3akiouHoMy etami. [IpoananizoBano ¢GopMu IpOTECTHOTO pearyBaHHs 3aXHCHUKA-
aJBOKaTa Ha pileHHs, i, Oe3MIsUIbHICTh CTOPOHHW OOBHUHYBAuUCHHS [T Yac
OpOBEJACHHS  cliguux  (pO3UIyKOBHMX) Jid y kutiali. BusHaueno, 1o
HaNUMOIIMPEHIIIOW (OPMOIO 3agBJIICHHS 3aXWCHUKOM MPOTECTY MpHU MPOBEACHHI
cmiadoi (po3urykoBoi) i y KUTJIl € KJIOMOTaHHS, HANpHUKIIA, MPO BU3HAHHS
JI0Ka31B HEJAOMYCTUMHUMH, 110 310paHi B pe3yibTaTi OOLIyKy Ha MiJCTaBl yXBaJld
CIIIYOTO CYIJl, fKa CYNEepEeYUTh BUMOTAM 3aKOHY; MPO BHU3HAHHSA PE3yJIbTATIB
cmiauoi (po3uIykoBoi) il HEAONMYCTUMHMHU JOKa3aMd B pa3l HEMOBIJOMIICHHS
CIAYUM, MPOKYPOPOM MIPO MPOBEJAEHHS Cia40i (PO3IIYKOBOI) il 3a Y4acTio
M1JJ03PIOBAHOIO, SIKIIO 3aXMCHUKOM OyJIO TMOAaHE BIJIMOBIIHE KIOMOTaHHS, YUM
OyJ10 MOpyIIEHO MpaBa 0COOM Ha 3aXUCT TOIIIO.

JloBeaeHo, 10 TpoliecyalibHa JISUIbHICTh 3aXHCHHUKA-aJBOKaTa IIpH
MPOBENICHHI CJIITY01 (PO3IIYKOBOT) 1T y )KUTIII CrIpusi€ 3a0€3MEUCHHIO JOIeP KaHHS
BUMOT  KPHUMIHAJbHOTO TPOIECYATbHOTO 3aKOHOAABCTBA IOAO  MOPSAIKY
MPOBEICHHS Ta MIJABUINCHHS €()EKTUBHOCTI pe3yJbTaTiB SK CaMUX CIIIYUX
(pO3IIYKOBUX) MiM, TaK ¥ JOCYJIOBOTO PO3CIIIIyBaHHS 3arajioM. Horo AKTUBHICTD,
kBajiikaiis, MPaKTHYHUN JTOCBIJ 37aTHI TO3WTUBHO BIUIMBAaTH Ha 3arajbHY
TaKTHKy ¥ METOJMKY MPOBEICHHS OKPEMHX CIITYMX (PO3IIYKOBHX) i, a TaKOXK
3a0e3MeUYCHHs] BUKOHAHHS 3aBAaHb KPUMIHAIBHOTO TIPOBA/KCHHS B YaCTHHI
MOBHOI'O Ta HEYNEPEIKEHOr0 JJOCYI0BOTO PO3CIiTyBaHHS.

CdopMysibOBaHO HHM3KY TEOPETHUYHHX IOJO0KEHb, BUCHOBKIB 1 MPAKTHYHUX
pEeKOMEHJIAIlii, CHOpsIMOBAaHMUX Ha  YyJOCKOHAJICHHS HOPM  HAIliOHAJIBHOTO
3aKOHO/IaBCTBA I10J0 KPUMIHAJIBLHOTO MPOIECYaTIbHOIO0 MeXaHi3My 3a0e3neueHHs
KOHCTUTYIIHHUX TpaB 0COOM MPHU MPOBEAEHHI Yy ii KUTJ1 YU 1HIIOMY BOJIOAIHHI
cmiauux (PO3ITyKOBUX) Ji.

Knwuosi cnoea: «xpuminaibHe nposaoddiceHHs, 00Cy008e pPO3CHOYBAHHS,
KOHCMUMYYIiuHi npasa, cniodi (po3ulykosi) Oii, ocumio, iHuwe 60J100IHHA 0coou,

COYUL, NPOKYPOP.



SUMMARY

Tarasiuk S. M. Criminal procedural mechanism for ensuring a person's
constitutional rights when conducting investigative (search) actions in his / her
ownership or other possession. — Qualified scientific work on the rights of the
manuscript. The dissertation on competition of a scientific degree of the doctor of
philosophy on a specialty 081 — “the Law”. — Academy of Advocacy of Ukraine,
Kyiv, 2020, National University “Odessa Law Academy”, Odessa, 2021.

In the dissertation on the basis of the analysis of criminal procedural
legislation of Ukraine and practice of its application, scientific works of domestic
and foreign scientists, generalization of empirical data, the complex investigation
of the criminal procedural mechanism of ensuring the constitutional rights of a
person in the conduct of investigative (search) actions was carried out in his home.
It is proved that the constitutional rights of a person in criminal proceedings should
be understood as a set of rights and freedoms enshrined and regulated by the
criminal procedure legislation of Ukraine, which are given to participants in
criminal proceedings to protect their legitimate interests subject to restrictions
established by law.

The basic normative-legal documents, which enshrine and guarantee the
observance of the constitutional rights of a person in conducting investigative
(search) actions in the dwelling, the concept of the constitutional rights of a person
in criminal proceedings are analyzed. Depending on the nature of the social
relations they display, constitutional rights are classified into such groups as: civil
(personal), political, economic, social, cultural, environmental. It has been
concluded that in criminal proceedings, civil (personal) rights, which are the basis
of the legal status of a person and a citizen, occupy a central place in the human
rights system. Among this category of rights during investigative (search) actions
in the dwelling of a person, the most vulnerable, that is, those requiring priority
security, protection and protection, are the rights to housing and its inviolability,
non-interference with personal and family life, inviolability of property rights.

Peculiarities of the mentioned constitutional rights are their clear legal regulation,



independent realization by each participant of investigative action, existence of the
special state mechanism of maintenance. The content of the relevant constitutional
rights and their enshrinement in the CPC of Ukraine depend on the requirements
for the disclosure of criminal offenses and the need to provide guarantees to
participants in criminal proceedings for the exercise of their rights.

The question of the admissibility of limitation of a person's constitutional
rights in conducting relevant investigative actions in a person's dwelling, which
should be carried out on the basis of law, legal procedures, with observance of the
general condition of non-negligence of the system of fundamental rights and
freedoms. On the basis of the analysis of the decisions of the European Court of
Human Rights, the criteria for admissibility of limitation of constitutional rights in
conducting investigative (search) actions in the dwelling or other possession of a
person are determined.

The essence of the constitutional right to the inviolability of ownership or
other possession of a person is disclosed. Separate forms of entry into the dwelling
or other possession of a person, such as legal and illegal, are identified, and illegal
entry into the dwelling is defined. Emphasis is placed on the different procedural
rules for inspection, search and other investigative activities that may be conducted
in the home or in another person's possession. The legal aspects of the category
"ownership", "publicly inaccessible place™ are investigated, the factual identity of
these concepts is emphasized, which is inappropriate in the law and subject to
corresponding adjustment.

The essence of a person's constitutional rights to non-interference with
privacy and the inviolability of property rights are analyzed, as well as the
peculiarities of their realization and restrictions during the conduct of investigative
(search) actions in a person's home. Own concept of ownership restriction is
formulated. Given that almost every investigative (search) action may be
accompanied by state coercion and restrict the constitutional rights of a particular
participant in criminal proceedings, the investigator and prosecutor must pay

special attention to the procedural regulation of such actions, the grounds for their



conduct, the procedure itself, which should be involved, directly the need for a
certain investigative (search) action to detect a criminal offense and expose the
perpetrators.

It has been proved that violation of convention obligations during a separate
investigative (search) action directly distorts the whole process of proving, forming
the evidence base in criminal proceedings, and further - examination of evidence
during the trial and their evaluation by the court. Obtaining evidence in violation of
human rights deprives them of the criterion of admissibility and makes it
impossible to use to prove or disprove the circumstances relevant to criminal
proceedings.

The procedural regulation of investigative (search) actions in the dwelling or
other possession of the person, their grounds, influence on the formation of the
evidence base and solving the problems of criminal proceedings are analyzed.
Emphasis is placed on the inadmissibility of both complicating the procedure of
conducting investigative (search) actions and weakening the guarantees of the
rights and legitimate interests of participants in the investigative action.

Requirements for conducting investigative (search) actions in a person's
dwelling are generalized and systematized. The general requirements for
conducting I(S)A in housing include: entering information about a criminal offense
into the Unified Register of Pre-trial Investigations; the existence of grounds for
this decision (adequacy of information indicating the possibility of achieving its
goal); observance of the procedure established by law for making a decision on
holding a certain I(S)A, as well as during its holding; affiliation of the subject of
the investigation (investigator or prosecutor); clarification and provision of rights
and responsibilities of persons participating in it and the procedural procedure for
conducting I(S)A; ban on conducting I(S)A at night, except in emergencies;
ensuring the presence during the I(S)A of persons whose rights and legitimate
interests may be restricted or violated; providing state coercion; proper procedural

fixation of the course and results of I1(S)A.



The special requirements for conducting I(S)A in a person's home include the
following: the specific purpose of the event; the peculiarity of the details of the
petition of the investigator or prosecutor to conduct the I(S)A, as well as the
decision of the investigating judge on the permission to conduct it; the procedure
for entering a person's home or other property (decision of the investigating judge,
voluntary consent, urgent cases); the term of consideration by the investigating
judge of the petition for conducting the I(S)A and the closed court session; the
obligation of the investigator or prosecutor to participate in the consideration of the
relevant request by the investigating judge; temporary restriction of the validity of
the decision of the investigating judge to conduct the I(S)A; quantitative restriction
of the right to enter a person's home or other property; features of participation of
other persons during carrying out I(S)A; features of declaring inadmissible the
evidence obtained during the execution of the decision on permission to enter the
home or other property of a person (in connection with the inadmissibility of a
lawyer; failure to conduct a full technical recording of the court hearing in case of
refusal of the prosecutor to approve the request of the investigator or the refusal of
the investigating judge to satisfy the request to conduct a I(S)A

The stages of decision-making and search of a dwelling or other possession of
a person are separated and investigated, which include: making a procedural
decision by an investigator to conduct a search and make a corresponding request
and provide him with sufficient substantiation of the materials of the pre-trial
investigation; obtaining the consent of the prosecutor to petition the investigating
judge with a request for a search; procedural consolidation of the obtained
permission by the investigating judge; search in accordance with the requirements
of the CCP of Ukraine; registration of the results of the conducted search in the
form of a protocol. The problematic issues of granting voluntary consent for
penetration into the dwelling or other possession of the person, simplified
procedure of conducting investigative (search) actions in case of consent of one of
the owners of the dwelling for its conduct are analyzed.

Attention is drawn to the materiality of the restriction of a person's



constitutional rights during the conduct of such an unlawful investigative action as
a survey of publicly inaccessible places, housing or other possession and its non-
compliance with the normative content of the current criminal procedural
legislation.

The questions of the nature and content of the activity of participants of
criminal proceedings who conduct investigative (search) actions in a dwelling or
other possession of a person or who are involved in their conduct are investigated,
their classification is carried out. The role and importance of the investigator, the
prosecutor in ensuring the full realization of a person's constitutional rights during
the conduct of a search, inspection, investigative experiment and other
investigative (search) actions, as well as improvement of procedural guarantees,
were emphasized.

It has been proven that conducting an investigative (search) action in a
person's home is a complex and time-consuming process, the effectiveness of
which directly depends on the correct determination of the composition of its
participants and the distribution of their responsibilities. In this regard, the
investigator, the prosecutor has the right to invite specialists to participate in the
relevant investigative (search) action. A specialist with special knowledge is
involved in the investigative (search) action in the person's home, in the manner
prescribed by criminal procedure law, if necessary, to open housing, other
premises in case of refusal of the owner or in his absence, in case of similar items
on explosive devices, or substances similar to explosives, to assist in the detection,
securing and removal of things and documents, providing direct technical
assistance (drawing up diagrams, plans, drawings, photographs, etc.), explaining
the properties and features of detected objects, conducting preliminary
investigation of the detected objects, providing the investigator with advice on the
proper handling of the detected objects, assistance in finding the hiding places, the

correct description in the protocol of the seized objects, etc.



Involvement of forensic specialists, toxicologists, pharmacists, etc.
significantly reduces the time of the investigative (search) action, increases its
effectiveness and efficiency.

Procedural and non-procedural forms of interaction between investigators and
operatives during the I(S)A in housing are singled out. The rights and
responsibilities of the participants of the investigative (search) during the relevant
procedural actions are summarized.

The problematic aspects of the interaction between the investigator and the
staff of the operational unit during the search of a person's dwelling are separated.
It summarizes the rights and obligations of the suspect, the victim, which should be
explained to him or her by the investigator or the prosecutor when conducting
investigative (search) actions in his / her home or other possession.

On the basis of the analysis of the criminal procedural legislation of Ukraine,
such important and integral conditions of conducting investigative (search) actions
in a dwelling or other possession of a person as legality, validity, expediency,
effectiveness, and their components have been investigated. The relation between
legality and expediency in criminal proceedings is analyzed. The reasons for the
abuse of the employees of the bodies of investigative bodies in carrying out
investigative (search) actions in the dwelling or other possession of the person,
their subjective and objective factors, are singled out.

Procedural violations in carrying out relevant investigative actions according
to such criteria as: violation of the law by the investigator in drawing up a petition
for conducting investigative (search) action in the dwelling; violations permissible
by the investigating judge in considering and resolving requests for investigative
(search) actions in the dwelling; violation of procedural procedure for conducting
investigative (search) actions in the dwelling; violation of the procedure of
registration of the course and the results of investigative (search) action in the
home.

Functional purpose of the mechanism of ensuring constitutional human rights

in conducting investigative (search) actions in a dwelling or other possession of a



person is investigated and its structure is distinguished. Based on the analysis of
scientific sources, the definition of the concept of ensuring the constitutional rights
of a person during conducting investigative (search) actions in a dwelling or other
possession of a person is given. It is concluded that the mechanism for ensuring
constitutional rights has a static and dynamic structure. Static reveals the internal
structure of this mechanism, its individual elements in unity, and dynamic reveals
the interdependent functioning of all structural elements, each of which has its
functional purpose, in order to create optimal legal conditions for the fullest use of
human social benefits.

Taking into account the analysis of the criminal procedural legislation of
Ukraine, the elements of the static structure of the mechanism of ensuring the
constitutional rights of a person in conducting investigative (search) actions in
dwelling, such as: the regulatory framework; bodies of authority, which ensure the
implementation of the applicable procedural rules for the protection and protection
of the rights of the persons in which they are held or who are involved in the
relevant actions; objects (subjective rights, as well as the interests protected by
law, of persons who are held or involved in the conduct of investigative (search)
actions in dwelling); the procedure for the realization, protection and protection of
a person's constitutional rights when conducting investigative (search) actions in
dwelling.

It is proved that the system of procedural guarantees of the rights and
legitimate interests of the participants of the investigative (investigative) action
assists the investigator, prosecutor, investigating judge and defence attorney in
determining the greatest values, benefits and interests of the person to be protected
by the state and law. in which the specified bodies and persons are obliged to carry
out the functions assigned to them concerning certain participants of investigative
action. It is concluded that the procedural guarantees during the investigative
(search) actions in housing should be divided into those that are implemented in
the activities of government entities, and guarantees that are implemented in the

activities of other participants I(S)A.



The types of liability for violation of the law and causing damage during the
investigative (search) action in the person's home are determined. It is noted that
violation of the rules of criminal procedural law or failure to perform procedural
duties by a participant in the investigative (search) action mainly constitute a
criminal procedural offense.

The peculiarities of the prosecutor's supervisory activity in the course of
conducting investigative (search) actions in the dwelling are investigated, his
powers are distinguished, the main criteria for evaluating the effectiveness of the
prosecutor's supervision over the observance of the laws in the activities of
investigative bodies during the conduct of investigative actions. The algorithm of
the prosecutor's actions is analyzed both during the supervision of the legality and
expediency of the investigative (search) actions in the dwelling, as well as during
the supervision of their conduct, including those carried out in urgent cases without
the consent of the investigating judge or in the absence of the voluntary consent of
home penetration.

The emphasis is placed on the special importance of controlling the
legitimacy of interference with the exercise of individual constitutional rights
during investigative (search) and unspoken investigative (search) actions in the
home and control over ensuring their protection by the investigating judge. The
algorithm of actions of the investigating judge to check the grounds for penetration
into the dwelling or other possession of the person, carrying out unspoken
investigative (search) actions in the dwelling has been determined. The reasons for
the refusal of the investigating judge to satisfy the investigator's requests for
conducting investigative (search) actions in the home are generalized.

The procedural status of defense counsel in conducting investigative (search)
actions in the dwelling is analyzed. It is concluded that the issue of his admission
to participation in investigative actions in the dwelling is solved depending on the
type of investigative action and the procedural status of the person in the dwelling
where the particular investigative action is conducted. Taking into account

procedural strategies, defining tasks and ways of achieving them at separate stages



of investigative (investigative) action in the dwelling, the opportunities (powers) of
defense lawyer at the initial stage of such action, the stage of conducting and at the
final stage are singled out. The forms of protest response of defense counsel to
decisions, actions, inaction of the prosecution party during investigative (search)
actions in the dwelling are analyzed.

It is determined that the most common form of statement by a defense
attorney during an investigative (search) action in a home is a request, for example,
to declare inadmissible evidence collected as a result of a search based on a
decision of an investigating judge, which contradicts the law; on recognizing the
results of the investigative (search) action as inadmissible evidence in case of
failure to notify the investigator, prosecutor of the investigative (search) action
with the participation of the suspect, if the defense counsel filed a petition, which
violated the person's rights to defense, etc.

It is proved that the procedural activity of a lawyer during the investigative
(search) action in the home helps to ensure compliance with the requirements of
criminal procedure legislation on the procedure for conducting and improving the
effectiveness of the results of both investigative (search) actions and pre-trial
investigation in general. His activity, qualification, practical experience can
positively influence the general tactics and methods of conducting individual
investigative (search) actions, as well as ensuring the implementation of the tasks
of criminal proceedings in terms of a full and impartial pre-trial investigation.

A number of theoretical provisions, conclusions and practical
recommendations have been formulated aimed at improving the norms of national
legislation on criminal procedural mechanism for ensuring the constitutional rights
of a person while conducting investigative (search) actions in his home.

Keywords: criminal proceedings, pre-trial investigation, constitutional rights,

investigative (search) actions, dwelling, other possession, investigator, prosecutor.
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