AHOTALIIA
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BinoOpa:kennsi pe3yabratiB gocaigkenns. [Ipeacranena podoTta € ogHUM
3 MEPIIMX KOMIUIEKCHUX HAaYKOBHX JOCIIKCHb MPABOBITHOCHH 3 YKIAMaHHS 1
3aTBEP/KEHHS MHUPOBOI yroAd Ta aHali3dy IHIIUX [PUMUPHUX HPOLEAYyp B
OHOBJICHOMY LIMBUIbHOMY CYJIOYMHCTBI Ta BUKOHABUOMY MPOBAKEHHI.

VY nucepranii MpeACTaBICHO HOBE BHPIIMIEHHSA ICHYIOYHX MPOOJeM 100
3aXMCTy Ta BIJHOBJIEHHS IpaB OCI0 y IUBLILHOMY CYJOYHMHCTBI Ta BUKOHABUOMY
IIPOBA/IPKEHHI HUISIXOM HaJaHHS MPUMHUPEHHIO 0C10 ONTHUMI30BAaHHUX 1 KOHKPETHHX
pHUC Ta 3a PaxXyHOK YJOCKOHAJICHHS yMOB YKJIaJlaHHS, BUSHAHHA 1 3aTBEpKECHHS
MHUPOBOi YroJid, IO JO3BOJWJIO IIMPIIE COPUHAHATH CyO €KTHHM CKJIaJ MHUPOBOI
yrojau, 3alpONOHYBAaTH LUISIXW BJOCKOHAJIEHHS BITUYM3HSIHOIO 3aKOHOJABCTBA, a
TaKOXX IJBHINCHHS SKOCTI MISUTBHOCTI CYIJIB Ta BUKOHABIIB. IIpoaHasnizoBaHO
MHUPOBY Yrojay Kpi3b IpU3My MEPEIyMOB YKJIaAaHHS MUPOBOI YyroJu, 0COOIUBOCTI
pea’ ABJICHHS i Cy/y, a TAKOXK XapaKTepHI PUCH ii BUSHAHHS CYJIOM, 3aTBEPIKEHHS
Ta YCYHEHHS BUSBJICHUX HEIOJ1KIB. Bu3HaueHo cy0’ekTHUM CKIaj 0ci0, K1 MatOTh
Opatu y4acTh B ii yKJaJaHHI Ta BCTAHOBJIEHO KOJIO 3alHTEPECOBAHMUX OCi0O, 5K B
CWIy iX IHTEpPEeCiB MOXYTh 3amepeuyBaTH MPOTH 1 BHU3HAHHSA CYIOM, IO Yy
CYKYMHOCTI Ma€ 3a0€3MeUnTH HaIHHIITY OXOPOHY 1 3aXMCT IIpaB Ta IHTEPECIB 0OCIO,
K1 OepyTh y4acTh Y HUBIJIbHOMY Ta BUKOHaBUOMY IIpOIecax.

B pe3ynbTati npoBeaeHoro JOCIIKEHHS Oyi10 BUSBIICHO ICTOTHI MPOTaJIMHU B
TEOPETUYHUX MIAX0JaX A0 MPUMHUPEHHS CTOPIH Y UMBUIBHOMY CYJIOYMHCTBI Ta Y
BHKOHABYOMY MPOBAIKEHH1, OCKIJIbKM MUPOBA yrojia — 1€ pe3yJbTaT IPUMUPEHHS,
a He mneBHa mnpoueaypa. Came ToMy B poOOTI MNPUIIIEHO 3HAYHY YBary
MOPIBHSUTBHOMY JTOCHIPKEHHIO CY9aCHUX KOHIIENIIA MPUMUPHUX TPOLETYP TaKUX
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HOTapialbHy MPOLEAYPY BPETr'YJIIOBaHHS CIIOPY, 110 BUHUK BHACIIIOK MTOCBIYEHOTO
JIOTOBOPY, a TaKOX 3pOO0JIEHO MPOMO3HUIII0 MIOJ0 IIMPOKOTO 3aIy4eHHS M0
BPETYJIIOBAHHS CIIOPIB TPETEUCHKUX CY/IB.

B po0oTi HamaHo IpyHTOBHOTO aHamizy cyO’ekTam, siki OepyThb y4yacTh B
yKJIaJaHHI MUPOBOI yroAM Ta Ha MpaBa SKMX BOHA MOXKE BIUIMHYTH, BU3HAYEHI 1
BUpIIIEH] TUTaHHS HEOOX1THUX MOBHOBAXKEHDb HAa YKJIaJaHHSI MUPOBOi YTOAH TOMIO.
BcranoBneHi mporiecyalibHI acleKTH BU3HAHHS MHPOBOI yromu. Tak, y pasi
BUSBJICHHS ()OpMaTbHUX TTOMHUJIOK B MUPOBIH yTo/il 3MICT MUPOBOI YT'OJIU IMiJIATA€E
neperisiy CTOpOHaMU Ta iX MpeICTaBHUKAMU Ha TIPEAMET YCYHEHHS 11 HEeJJOMIKIB 1
Cyll Ma€ HaJaBaTU CTPOK JIJIs X YCYHEHHS, a HE BIJIMOBJISITH B ii 3aTBEP/XKCHHI.
Hapenene monoXKeHHST 3yMOBJIIOE HEOOXIJIHICTh TMOJIIY MHPOBUX YIroja 3
BUSIBJICHUMH CYJIOM HEJIOJIIKAMHU Ha TakKl, II0: MOXKYTh OyTH YCyHEHI, (popMaibHi,
OIKCKH, apu(PMETUYHI MOMUIIKH TOILO; HE MOXYTh OYTH YCYHEHI, KOJU BUSBIICHO
HOPYILIEHHS 3aKOHY.

BceranoBieno, mo6 yxBama cyAy Mpo 3aTBEPKEHHS yMOB MHPOBOI YroJu
HaOysa MpaBOBOrO 3HAYEHHsSI BUKOHABUOTO JIOKYMEHTY Ma€ OyTH B HasBHOCTI JIBa
dakTopu: CTpOK AJsi TOOPOBUIHPHOTO BUKOHAHHS YMOB MHUPOBOI YrOAM MHUHYB; Y
BCTAHOBJICHUW CTPOK 3000B’si3aHHS He Oyno BukoHaHe. CIil HaJIeXHO
KBaT(hiKyBaTH HEBUKOHAHHS YMOB MUPOBOI YTOJIH 1 Cy/ly BUTUCYBaTH BUKOHABUUI
JIMCT Ha M1JICTaBl MUPOBOI Yro/H, SIKIIO KPEAUTOP HAJACTh CyAy Oe3CHipHi JOKa3H
PaBOMOPYIIEHHS 3 O0KY OOpKHHUKA.

B poGoti 3poOsieHi YHMCIEHHI MPOMO3UIi 3 YIOCKOHAJIECHHS YHUHHOIO
3aKoHOAaBcTBa, 30Kpema, L[IIK Ta 3akony VYkpaimm «IIpo BukOHaBue
IPOBAHKCHHS», SIKI MAIOTh YCYHYTH HEAOJIKU, MPOTAJUHHU Ta KOMi31iHI HOpMHU, a
TaKOX CHPUSTH MONIMIIECHHIO 3aXUCTy NpaB oci0. Tak, BUSBICHO HEY3rOJI)KEHICTh
3a 3micToM MK dactuHamMu 3 1a 4 cT. 207 LIIK, ockinpku B 4. 3 MoBa ijae mpo
pilIeHHS Ccyay, a y 4. 4 — PO yXBally CYAy, KPUTUYHO CIIPUMHATO MOJOKEHHS 4. |
ct. 270 UIIK, ne mepenbayaeTbcsi MOXKIMBICTh ISl CYAy 3 BJIACHOI 1HILIATUBU
YXBaJIUTH [IOJIaTKOBE pillleHHs Ta Oarato iHMMX. KOHCTPYKTUBHO-KPUTHUYHOMY

aHajizy OyJio MiJJaHO JAEKUIbKa 3aKoHOMpoekTiB «IIpo Memiaiito» 1, 30kpema,



OCTaHHI{, 10 OyB MPUIHATHI B MEpIIOMY YHMTaHHI, ajle HeJocKoHanuil. Tomy
[TocranoBa BepxoBHoi Pagu VYkpainu «IIpo mpuiiHATTS B mHepmioMy 4YHTaHHI
npoekty 3akoHy Ykpainu «IIpo memiamito» Big 15.07.2020 p. He n0CTaTHBHO
OOIpyHTOBaHA, OCKUJIBKU CTaH BIAMOBITHOTO 3aKOHOMPOEKTY TaKUH, 10 HE MiAJsATrae
Horo cxBajieHHIO. HUHI BYEHUM, CHUIBHO 13 MPAKTUKAMH, CIiJ] TOTyBaTH HOBHIA
3aKOHOIPOEKT, a He OpaTH 3a OCHOBY ICHYIOYl MPOTOTUIIUA. 3MICT HOBOTO
3aKOHOMPOEKTY Ma€ OyTH CHCTEMHUM, HOPMHU MAarOTh BUKJIAJATHCS MOCIIIOBHO,
MDK CO0OI0 y3ro/pKyBaTHUCS Ta OyTH KOHKPETHHUMH, 1100 HOBUM 1HCTHUTYT, SKUU
3anpoBaKYEThCS B YKpaiHi, HE 3aBAaB MIKOAU (HI3UYHUM Ta IOPUIUYHUM 0CO0aM 1
HE CKOMIIPOMETYBAB CaMy 1JICt0 Meliallii.

3 mpoaHali30BaHOI CyAOBOI INPAKTUKU 3pOOJIEHO BHCHOBOK, LIO 3HAYHA
KUIBKICTh yXBaJl CyAy 0pO BIIMOBY B 3aTBEPIKEHHI MHPOBOI YroJIu €
CTEPEOTUITHUMHU 13 3aCTOCYBAHHSIM CTaHJIAPTHUX (hpa3, a HEKOHKPETHUMHU 1 TAKUMH,
10 MaroTh BIANOBIAATH MaTepiajaM IEBHOI clipaBu. byno mingaHo KpUTHYHOMY
aHamizy 1 nosuuito Benukoi mamatu BepxoBHoro Cyny (BC) y cmopasi Ne
904/7326/17, ockUIbKM Ha T PO3BUTOK 3’SIBISITHCS MHUPOBI YTOJH, 3aTBEPKEHI
CYJIOM, KOJIM Ha MaiiHO OOP>KHUKA MTPETEHAYBAaTUMYTh U 1HII KPEAUTOPH TOLIO.

HaykoBa HOBM3HA OJE€p)XKaHUX pE3YyJbTaTiB KOHKPETH3YETbCA Y TaKUX
OCHOBHUX IOJIO)KEHHSX Ta BUCHOBKAX, SIKI JUCEPTAHTOM BUHOCSTHCS Ha 3aXUCT:

enepute:

1) HAJaHO KOMIUJIEKCHE aBTOPCHbKE BH3HAUEHHS  MOHATTS «MHPOBOI
yroAu» K MDKTaly3€BOro JOKYMEHTY 3 KOMIIPOMICHOTO BUPIIIEHHS CHOPY MIX
CTOpOHaMH, SKUH Ma€ BIJANOBIIaTH BHMOraM HOPM SK MaTepiajibHOTO, TaK 1
OpOLECyaJbHOrO0 TMpaBa 1 JJii HAOYTTS HUM TPAaBOBOTO 3HAYEHHS TOBHUHEH
CYNPOBOJIKYBATUCA 3a8BOI0 CTOPIH MPO ii YKJIAJaHHA Ta MUPOBOIO YXBAJIOIO CYIy
npo ii 3aTBep/pKeHHs. BBeICHHS MOHATTS «MUPOBA yXBajay 30araTuTh MOHATIHHUAN
armapaT TpolleCyaJIbHUX Tally3edl MpaBoOBOi HAykKu Ta CQOKycye yBary Ha ii
MaTepiaIbHO-TIPOIECYATbHOMY 3MICTi;

2) OOTPYHTOBAHO, 110 MMPUMHUPEHHSI CTOPIH SIK aJIbTEPHATHUBA CYJIOBOMY

BUPILIEHHIO CHOpPY MOTpedye TIMOOKOro MEePEeOCMUCIIEHHS CYTHOCTI AISUIbHOCTI



CyIJiB 1 aJBOKaTiB Ta BOPOBA/PKCHHA B IUBUIbHUN 1 BHKOHABUMN TMIPOIEC
CHeLiaIbHUX MEXaH13MiB, K1 OyAyTh CIPUATH CTOPOHAM y BPETYJIIOBaHHI CIIOPIB 3
ypaxyBaHHSIM 1HTEpECIB BCIX OCi0 Ha Oyab-sAKid cTajii BITHOCHH M)XK HUMH, a HE
TIIBKY IUISIXOM BPETYIIIOBAaHHS CIOPY 3a y4acTi Cy/i;

3) B pe3ynbraTi IOPIBHSJIBHOTO  aHai3y BH3HAYEHO, IO JIOCYJIOBEC
BPETYJIIOBAHHS CIIOPY HE MOKE 3aBEPIIYBATUCS MUPOBOIO YTO/I010, @ KOMIIPOMICH1
crocoOM BpEryNIOBaHHS CHOpPY 1032 CYIOM MOXYTh OyTu 3adikcoBaHi
HOTaplycamu, ajbTepHATUBHE > BPETyJIOBaHHSA CIoOpy (Menialfiro) IOIIILHO
JOPYYUTH TPETEHCHKUM CyIaM;

4) oOrpyHTOBaHO, IO MOHATTS «MHUPOBA yrojia», B MPOILECYaTbHOMY 3MICTi,
HAIIOBHUTU KOHKPETHUM 3MICTOM CaM MpOLEC ii 3aTBEPIKEHHS 3 BpPaxyBaHHIM
MO3UIIIT BCIX 3a1HTEPECOBAHUX OC10, BKIIFOUAIOUH TPETIX 0C10, a TAKOXK BPETYIIOBATH
MO’KJIMB1 YCKJIQJTHEHHSI TIPH LIbOMY, 30KpeMa, YCYHEHHS ii HEJI0JIKIB;

5) JIOBEJICHO, 110 HAaWKpaIluM CIOCOOOM BHPIIICHHS 0araTOBEKTOPHOIO
CIOPY MK CTOPOHAMM € KOMIUJIEKCHA MHUpPOBa yrojaa, y sIKii OyJIyTb CHCTEMHO
BpEryJIbOBaH1 BC1 CHIpHI BIJHOCMHU MK HUMH. [[03UTUBHUM MOMEHTOM TaKOTO
BapiaHTy BPETyJIOBaHHS BIJHOCHH € T€, 10 Y CTOPIH € MOXJIUBICTh, (haKTHYHO,
JIOMOBJISITUCSI 1IIOJI0 MUPHOTO BUPIIIEHHS W IHIMUX NHUTaHb (00 €KTIB), AKI MAlOTh
BIJIHOIIEHHS J0 CHIPHUX BITHOCHH. B Takiil cuTyarii «00’€KT 0OroBOPEHHS» MOKE
BMIIIYBaTH JIEKIJIbKA peaIbHUX MPEAMETIB, KOKHHUI 3 SKUX MOKHA PO3KJIACTH Ha
€JIEMEHTH, IIOA0 SIKUX CJiJ BECTU MEPEroBOPH 1 MPHU JTOCATHEHHI KOMIIPOMICY iX
ciij 3aiKCyBaTH B MUPOBIM yroi;

6) OOIPYHTOBAHO, IO PIICHHS CYy, Y MOPIBHAHHI 3 MUPOBOIO YTr0JI010,
€ MEHIII CTa0lIbHUM, OCKUIBKH CYIJI, JIOBOJI 4YacTO, YXBaJIOIOTh HE3aKOHHI Ta
HEOOTPYHTOBaH1 DIIIEHHS, SIKI OCKap»KyIOTbCS 0 CYAIB BHUILMX 1HCTAHLIN, IO
3yMOBIIIO€ TpUBaJIUil po3risia crnpaBu. Komm & MupoBa yroja 3aTBEpIKYEThCS
CyJIOM, TO CTOPOHU CaMOCTIMHO BM3HA4YalOTh il YMOBH, CBOIMHU MiANKCaAMU
MIATBEPKYIOTh 3TOAY 3 HUMU 1 TaKWUW aKT € OUIbIT 00 €KTHBHUM, TIOPIBHSIHO 13

«Cy0’€KTUBHUM» pllIeHHsAM cyay. Tomy, y mnojanbiioMy, Oyae BaxXKo



OOIpyHTYBaTH, YOMY MHpOBa yroja TOBHHHA OyTH CKacoBaHa YW BH3HAHA
HEI1HCHOIO;

7) oOrpyHTOBaHO, IO CYJ Ma€ OyTH HAIIACHHUH IPaBOM Ha 3’SICyBaHHS Y
IPaBOMOYHOT 0cOOH BOJI1 Ha YKJIalaHHS MUPOBOT YTOAH 1 BCTAHOBIICHHS PO3YMIHHS
HEIO0 HACJIJIKIB 3aTBEPKCHHS MUPOBOI yroau. ToMy 3amporoHOBaHO, 1110 CyJ Mae
OyTH HaJ1JICHU TOBHOBAXEHHSIMH, 32 aHAJIOT1€r0 3 11. 5 4. 2 cT. 223 [II1K 3 BUKIHKY
Mo3vBava Ta BIiATOBiAaYa B CyIOBE 3acigaHHS IS Jadl OCOOMCTHX TMOSCHEHb 1
pO3’ACHEHHS iM HACIIAKIB 3aTBEP/PKCHHS MHUPOBOI yroJu 1 TOMdl, KOJHM B CIpaBi
OepyTh y4acTh iX MPEACTABHUKY;

8) BCTaHOBJICHO, IO y pa3i BIAMOBH CyJIy Y 3aTBEP/KCHHI MHPOBOI YIroJId
CYJIOBUI PO3IJIsi/I CIIPABU HE 3aBXK/U MA€ MPOJIOBKYBATHUCA, SIK 1€ TIepe10ayHo Y Y.
5 c1.207UIIK, ockuibkr MNOBHHHI OyTH YCyHEHI, BUSIBJIEHI MiJ 4Yac YKIJIaJlaHHA
MHUPOBOi YroJid, ICTOTHI HEJOJIIKH, SIKI 3aBAKATUMYTh 00’ €KTUBHOMY BUPIIICHHIO
CIpaBU MO CYTI, 30KpeMa, MarTh OYTH 3aMiHEHI MPEJACTaBHUKH CTOPIH, SKi
HEHAJIC’)KHO BUKOHYBAJIU CBOI MOBHOBAXXEHHS, 3JTy4€H1 TPETI 0COOU TOIIIO;

9) nmoBeneHO, IO MOJAHHS CYIy MHPOBOI YIOJH, SIKa CYNEpEYHTh BHUMOTaM
3aKOHY, KOJIMU B CIpaBi OepyTh Yy4yacTb aJBOKaTH, CJiJ KBaldiikyBaTH sIK
3JIOBJKMBAHHS ITPABOM 1 IOTTOBHHUTH II. 5 4. 2 ¢T. 44 1{I1K BianmoBiTHUM ITOJI0KECHHSIM
ab0 pO3IiHIOBAaTH Takui (PakT K HU3bKY KBaJi(ikaIlito aJBOKaTIB 1 pearyBaTv Ha
HBOTO OKPEMOIO YXBAJIOIO;

10) 3 MPOBEACHOr0 aHali3y 1 y MOPIBHSAHHI, JISTILHOCTI HOTapiyciB Ta
CyI1B 3p00JIEHO BUCHOBOK PO OCOOJIMBY HOTaplajbHy MpOLECyaldbHy 1 CYyJOBY
npouecyanbHy (GopMy, BIANOBIAHO, TOCBITYEHHS 1 3aTBEPIKEHHA YroJ
(TOMOBJIEHOCTEH), SIKI MalOTh KapAWMHAIBHI BIIMIHHOCTI BiJ MPOCTOi MHUCHMOBOI
dbopMuU TOTOBOPIB 1 TUM O1UIBIIIE YCHOT, ajieé BOHM MOA10H1 B TUTAHHSIX 1X MPaBOBHUX
rapaHTiii — JOTPUMaHHS BUMOT 3aKOHHOCTI Ta BOJII CTOPIH.

VOOCKOHAIEHO.
11) mnozumiro Bomocenka C.A. 11010 HEOOXITHOCTI MOIIMPEHHS TapaHTIi
npaBa «OyTH BHCIyXaHUM 1 MOYYTUM Y CYZ1» Ha BCIX 0OCi0, Ha MpaBa Ta IHTEpeCH

SKUX BIUTMBaTUME 3aTBEpPKEHA CyJIOM MHPOBaA yroja.



oicmana nooanbuo2o po3eUmKY:

12) konmenmis boopoBarka O.B. mo10 HEOOX1THOCTI 3’ ICYBaHHS ITO3HITIi
TPETIX OCI0 IPH 3aTBEP/KEHHI MUPOBOI YTrOJW NIJISXOM KOHKpETH3allll IpaB Ta
00OB’SI3KIB TPETIX 0ci0 3 CaMOCTIMHMMHU BUMOTAaMH IIOAO MPEAMETY CIOPY MIXK
CTOpPOHAaMHM, a TaKOXX BIUIMBY TPETiX 0Ci0 0€3 caMOCTIMHHUX BHUMOI Ha IIPOIIEC
3aTBEPJIKEHHSI MUPOBOI YTOJIU CYJIOM.

IIpakTH4yHe 3HAYEHHS OJIeP:KAHUX Pe3yJbTATIB MOJITae y TOMY, LIO
KOHIICNITYyaJIbHI ~ TOJIOXKEHHS, BHCHOBKM Ta TIIPaKTH4HI pEeKOMEHJallli, sKi
cOpMyIbOBaHI B JUCEPTALIIHOMY JTOCHIIKE€HHI, MOXYTh OyTH BHUKOPHUCTaHI: y
HAYK0BO-00CHIOHIU OisiibHOCMI 1100 TOAANBIIOr0 BHUBYEHHS OCOOIMBOCTEH
MHUPOBOI YTOJ Ta MPUMUPHUX MPOLIEYP YV HUBIIILHOMY Ta BUKOHABUOMY IPOIIECI;
y HOopmomeopuil OialbHocmi, TOB’SI3aHIM 13 pO3pOOKOI Ta MNPUUHATTAM
HOPMATUBHUX AaKTiB, BHECEHHSM 3MIH Ta JIOMOBHEHb JI0 YMHHOTO IIMBUILHO- Ta
BUKOHABYO-TIPOLIECYATTbHOTO 3aKOHOJABCTBA;, Y HABUAIbHOMY Hpoyeci Tpu
BUKJIaJlaHH1 Kypcy «l{uBuipHU npouecy», «BUKOHAaBUMiA TTpoliecy, MPU HaAMCaHH1
MIJPYYHHUKIB, TOCIOHWKIB, MIATOTOBII HABYAJbHHX TMpOrpaM, METOJIUYHUX
BKa31BOK; y MpaKTU4YHIA disUIbHOCTI aJBOKAaTIiB, CYZJiB, BHKOHABLIB Tij dYac
YKJIaJaHHs 1 3aTBEPHKEHHS MUPOBOI YTOH.

Ocobuctuii BHecok 3100yBauya. Jlucepraiis € CaMOCTIHHUM HayKOBUM
nociipkeHHs M. OCHOBHI TEOPETHUYHI MOJIOKEHHS Ta MPAKTUYHI BUCHOBKH, SKI
CKJIa/Ial0Th HAYKOBY HOBU3HY JIOCIIIJKEHHS, OTPUMaH1 IUCEPTAHTOM OCOOUCTO.

OCHOBHI TMOJIOXKEHHSI JUCepTallii, TEOPETUYHl BHCHOBKM 1 MPAaKTUYHI
peKoOMeHaNli JOMOBIAAINCH 1 MPOMIIM anpodali Ha MIXHAPOJHUX HAYKOBO-
MpaKTUIHUX KOoH(pepeHmisx: “BiTun3HsiHa IOpUANYHA HAyKa B YMOBAaX Cy4aCHOCTI
(M. XapkiB 16-17 6epe3nst 2018p.); “IOpuanyna Hayka HOBOTO Yacy: TpaaMIIii Ta
BekTOpH po3BUTKY (M. Oneca, 9 6epesns 2018p.,); “KOpunnyna Hayka HOBOTO Hacy:
Tpaauiii Ta BekTopu po3BUTKY (M. Omeca 13 Oepesns 2020p.) , “Haykoswii
MOTEHI[1a] Ta MEePCHEKTUBU PO3BUTKY OPUAMYHOT HAyKuW» (M. 3anopixxs, 27- 28

oepesns, 2020p.).



BinomocTti npo kinbkicTh nmyoaikaniid 3a Temow aucepraunii. OcHOBHI
TIOJIOKEHHST Ta BUCHOBKH JUCEPTAIlil BUKIAJACHO Y 13 HAyKOBUX MpaIix, 30KpemMa,
9 HayKoBHX CTaTTsX y (haxoBUX BHUIAHHIX, 3 HUX 2 y (axoBOMY BHIaHHI,
BiJIHECCHOMY /IO HAayKOMETPHUYHHX 0a3, 1 crarTs y MibKHapogHOMYy (axoBOMY
BUJaHHI Ta 4 Te3W JOMNOBied Ha MDKHApPOAHMX HAyKOBO-MPAKTUIHHUX
KOH(EpEeHITISX.

Knrwuoei cnosa: mupoBa yroga, NPUMHPHI MPOLUEAYPH, MUBLIICTUYHHIMA

MPoIIeC, CTOPOHU, TPETI 0COOU, CyJ, HOTapiyC, BUKOHABEIlh, aIBOKAT, MeI1allisl.

SUMMARY

Tkachenko M. Settlement agreement and conciliation in tsivilistic process. -
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Display of research results. The presented work is one of the first
comprehensive scientific studies of legal relations on the conclusion and approval
of an settlement agreement and analysis of other conciliation procedures in the
updated civil proceedings and enforcement proceedings.

The dissertation presents a new solution to the existing problems of protection
and restoration of rights of persons in civil proceedings and enforcement
proceedings by providing reconciliation of optimized and specific features and by
improving the conditions of concluding, recognizing and approving the settlement
agreement, which allowed a broader understanding of how to suggest ways to
improve domestic legislation, as well as improve the quality of judges and executors
work. The settlement agreement is analyzed through the prism of the preconditions
for concluding an settlement agreement, the peculiarities of presenting it to the court,
as well as the characteristics of its recognition by the court, approval and elimination
of identified shortcomings. The subjective composition of the persons who should
take part in its conclusion is defined and the circle of interested persons who by
virtue of their interests can object to its recognition by court is established and that
as a result should provide more reliable protection and protection of the rights and
interests of the persons in civil and enforcement proceedings.



As a result of the conducted research there were revealed significant gaps in the
theoretical approaches to the reconciliation of the parties in civil and
enforcement proceedings as the settlement agreement- is the result of reconciliatio
n, rather than a particular procedure.

That is why the dissertation paid considerable attention to comparative
research of modern concepts of conciliation procedures such as mediation,
settlement of dispute within the participation of a judge, developed a special notari
al procedure for the settlement of the dispute, which arose as a result of the certified
contract, and also there was made a proposal regarding the broad involvement of
arbitrational tribunal to resolve disputes.

It was provided a thorough analysis of the subjects , who are taking part in
the conclusion of the settlement agreement and whose rights it may
concern, identified and addressed issues necessary powers for the conclusion of a
settlement agreement, etc. There were established procedural aspects of the
recognition of a settlement agreement. Thus, in case of detecting formal errors int
he settlement agreement, its content is subject to revision by the parties
and their representatives in terms of elimination of shortcomings and the court mus
t give the deadline for their removal, not to deny in its approval.

The above situation leads to the need for separation settlement agreements wit
h identified seizures drawbacks to such, which can be eliminated, formal clerical, a
rithmetical errors; can not be remedied when a violation of the law is detected.

It is established , that if we need that the court order on the approval of the
terms of a settlement agreement entered into legal significance of an executive doc
ument, it must be the presence of two factors : the deadline for voluntary  executi
on of the terms of the settlement agreement has expired; the obligation
was not completed in the set term. It should be properly qualified failure condition
s of the agreement and the court has to issue an executive letter on the basis of a set
tlement agreement if the lender will provide to the court an indisputable evidence
of wrongdoing on the part of the debtor.

At work there were made numerous suggestions on improving current
legislation, in particular, to the Civil Procedural Code and to the Law of Ukraine "
On enforcement proceedings"”, which should remove the shortcomingsand
gaps, collisions, as well as contribute to improving the protection of the rights of
individuals. Thus, it was revealed an inconsistency between the paragraphs 3 and



4of Art.207 CPC,asin part 3, where it is said about the
decision of the court, and in ch. 4 of the decision of the court,critically perceived p
osition p. 1Art. 270 of the CPC, which provides for the possibility for the court on
its own initiative to make an additional decision and many others. Several draft la
ws on mediation were subjected to constructive and critical analysis, in particular,
the last one, which was adopted in the first reading but was imperfect. Therefore, R
esolution of the Supreme Council of Ukraine "On the first reading the draft Law of
Ukraine "On mediation” from 15.07.2020 was not sufficiently justified, since the
draft law is not in appropriate state to be approved. Nowadays, scientists, together
with practitioners, should prepare a new bill, and not take as a basis the existing
prototypes. The content of the new bill should be systematic, the rules should be set
consistently, so that the new institution, which is introduced in Ukraine, will not
harm individuals and legal entities and will not compromise the very idea of
mediation.

After the analysis of judicial practice, it was made a conclusion, that a
significant number of court decisions to refuse to approve the settlement agreement
are stereotyped to use standard phrases and vague. The position
of the Great Chamber of the Supreme Court (SC) in the case number 904/7326/ 17,
was subjected to critical analysis and, as on its development there will
appear amicable agreement approved by the court when the property the debtor wil
| aspire other lenders.

The scientific novelty of the obtained results is specified in the following main
provisions and conclusions, which are submitted by the dissertation for defense:

for the first time:

1) provided a comprehensive author's definition of "settlement agreement™ as
an intersectoral document for compromise settlement of the dispute between the
parties, which must meet the requirements of both substantive and procedural law
and for it to acquire legal significance must be accompanied by a statement of the
parties and amicable court decision about its approval. The introduction of the
concept of "amicable decision” will enrich the conceptual apparatus of procedural
branches of legal science and focus on its substantive and procedural content;

2) it is substantiated that conciliation of the parties as an alternative to judicial
settlement of the dispute requires a deep rethinking of the essence of judges and
lawyers and the introduction of special mechanisms in civil and executive



proceedings that will assist the parties in resolving disputes taking into account the
interests of all persons at any stage, and not only by settling the dispute with the
participation of a judge;

3) as a result of comparative analysis it is determined that pre-trial settlement of
a dispute cannot be completed by amicable settlement, and compromise methods of
settling a dispute out of court can be recorded by notaries, alternative dispute
resolution (mediation) should be entrusted to arbitration courts;

4) it is substantiated that the concept of “amicable agreement”, in the procedural
sense, is now perceived only from the standpoint of its approval by the court, so it is
necessary to fill the process of its approval with specific content, taking into account
the position of all parties, including third parties and to regulate, in particular, the
elimination of its shortcomings;

5) itis proved that the best way to solve the multi-vector dispute between the
parties is a comprehensive settlement agreement, which will be systematically
resolved all contentious relationship between them. The positive aspect of this
option of settling relations is that the parties have the opportunity, in fact, to agree
on a amicable solution and other issues (objects) that are relevant to the disputed
relationship. In such a situation, the "object of discussion” may contain several real
subjects, each of which can be broken down into elements that should be negotiated
and, if a compromise is reached, they should be fixed in the amicable
agreement;

6) it is substantiated that the decision of the court, in comparison with the
amicable agreement, is less stable, because judges, quite often, make illegal
and unfounded decisions, which are appealed to the courts of higher instances,
which leads to lengthy proceedings. When the amicable agreement is approved by
the court, the parties independently determine its terms, their signatures confirm
their agreement with them and such an act is more objective than a "subjective"” court
decision. Therefore, in the future, it will be difficult to justify why the settlement
agreement should be revoked or declared invalid;

7) it is substantiated that the court should be endowed with the right to find out
from the authorized person the will to conclude an amicable agreement and to
establish his understanding of the consequences of the approval of the amicable
agreement. Therefore, it is proposed that the court should be empowered, by analogy
with paragraph 5 of Part 2 of Article. 223 of the CPC in the summons of the plaintiff



and the defendant in court to give personal explanations and explain to them the
consequences of the approval of the amicable agreement and when their
representatives are involved in the case;

8) it is established that in case of refusal of the court to approve the amicable
agreement, the trial should not always continue, as provided in Part 5 of Article 207
of the CPC, so the significant shortcomings, identified during the amicable
agreement, must be eliminated, that will prevent effective resolution of the case on
the merits, in particular, should be replaced by representatives of the parties who
improperly exercised their powers, involved third parties, etc .;

9) it is proved that the submission to the court of an amicable agreement, which
contradicts the requirements of the law, when lawyers are involved in the case,
should be qualified as an abuse of rights and add paragraph 5 part 2 of Art. 44 of the
CPC by the relevant provision or to regard such a fact as low qualification of lawyers
and to respond to it by a separate decision;

10) from the analysis and in comparison, the activities of notaries and judges
concluded a special notarial procedural and judicial procedural form, respectively,
certification and approval of agreements (arrangements), which have fundamental
differences from the simple written form of contracts and especially oral, but they
similar in matters of their legal guarantees - compliance with the law and the will of
the parties.

improved:

11) the position of S.A. Volosenko, on the need to extend the guarantee of the
right "to be heared and heard in court” to all persons whose rights and interests will
be affected by the amicable agreement approved by the court.

received further development:

12) the concept of Bobrovnik O.V. on the need to clarify the position of third
parties in approving an amicable agreement by specifying the rights and obligations
of third parties with independent claims on the subject of the dispute between the
parties, as well as the influence of third parties without independent claims on the
amicable settlement process.

The practical significance of the obtained results is that the conceptual
provisions, conclusions and practical recommendations, which are formulated in the
dissertation research, can be used: in research activities for further study of the
settlement agreement and conciliation procedures in civil and enforcement



proceedings; in rule-making activities related to the development and adoption
of regulations, amendments and additions to the current civil and executive proced
ural legislation; in the educational process when teaching the course  "Civil
process", "Executive process", when writing textbooks, manuals, training programs,
guidelines; in the practical activities of lawyers, judges, executors during the
conclusion and approval of the settlement agreement.

Personal contribution of the applicant. The dissertation is an independent
scientific research. The main theoretical provisions and practical conclusions that
make up the scientific novelty of the study, obtained by the dissertation personally.

Key provisions of the dissertation, theoretical conclusions and practical
recommendations were reported and were tested at international scientific
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